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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

HoN. HORACE GRAY, CmcuiT Justice. 

HON. LE BARON B. COLT. Cikcuit Judgb, 

HoN. WILLIAM L. PUTNAM, Circuit Judgb. 

HoN. NATHAN WEBB, District Judgb, Maine. 

HoN. EDGAR ALDRICH, District Judge, Niîw Hampshire. 

HoîT. THOMAS L. NELSON, District JuCge, Massachusetts. 

HoN. GEORGE M. CARPENTER, District Judge, Rhode Isi.ANa 



SECOND CIRCUIT. 

HoN. HENRY B. BROWN, Circuit Justice. 

EON. WILLIAM J. WALLACE, Circuit Judgb. 

Hou. E. HENRY LACOMBE, Circuit Judgb. 

HoN. NATHANIEL SHIPMAN, Circuit Judge. 

HoN. WILLIAM K. TOWNSEND, District Judgb, Ooknecticut. 

HoN. ALFRED G. COXE, District Judge, N. D. New York. 

HoN. ADDISON BROWN, District Judge, S. D. New York. 

HoK. CHARLES L. BENEDICT. District Judge, E. D. New York. 

HoN. HOYT H. WHEELER, District Judge, Vbrmont. 



THIRD CIRCUIT. 



HoN. GEORGE SHIRAS, Jr., Circuit Justice. 
Mon. MARCU8 W. ACHESON, Circuit Judgb. 
Bon. GEORGE M. DALLAS, Circuit Judgb. 
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IV JUDGES OF THE COURTS. / 

HON. LEONARD E. WALES, Distkiot Judge, Dblawabb. 
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HoN.MELVILLE W. FULLER, CiaoaiT JusTiCii 

HoN. NATHAN GO FF, Circuit Judge. 

HoN. CHARLES H. iSIMONTON, Circuit Judge. 
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HoN. ROBERT P. DICK, District Judge, W. D. North Carolina. 
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HoN. CHARLES PARLANGE, District Judge, E. D, LoursiANA. 

HoN. ALECK BOARMAN, District Judge, W. D. LoursiANA. 

HoN. HENRY C. NILES, District Judge, N. and S. D. Mississippi. 

HoN. DAVID E. BRYANT, District Judge, E. D. Texas. 

HoN. JOHN B. RECTOR, District Judge, N. D. Texas. 

HoN. THOMAS S. MAXEY, District Judge, VV. D. f ESAâ. 



SIXTH CIRCUIT. 

HoN. HENRY B. BROWN, Circuit Justice. 

HoN. HOWELL E. JACKSON, Circuit Justice. » 

HoN. WILLIAM H. TAFT, Circuit Judge. 

HoN. HORACE H. LURTON, CfecuiT Judge. 

HoN. JOHN WATSON BARR, District Judge, Kentuckt. 
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HON. HENRY H. SWAN, District Judqb, E. D. Michigaw. 

HoN. HENRY F. SBVERENS, District Judgb, W. D. MicmaAH 

HoN, AUGUSTUS J. RICK8, District Judgb, N. D. Ohio. 

HoN. GEORGE R. SAGE, District Judgb, S. D. Ohio. 

UoN. CHARLES D. CLARK, District Judge, E. and M. D. Tkîtnbssbb.» 

HoH. D. M. KEY, District Judge, E. and M. D. Tknkessee. ^ 

HoN. ELI S. HAMMOND, District Judge, W. D. Tensessbb, 



SEVENTH CIRCUIT. 

HoK-. JOHN M. HARLAN, Circuit Justice. 

HoN. WILLIAM A. WOODS, Circuit Judge. 

IIoN. JAMES G. JENKINS, Circuit Judgb. 

HoN. JOHN W. SHOWALTER, Circuit Judge.» 

HoN. PETER 8. GROSSCUP, District Judge, N. D. Illinois. 

HoN. WILLIAM J. ALLEN, District Judge, S. D. Illinois. 

HoN. JOHN H. BAKER, District Judge, Indiana. 

HON. WILLIAM II. SE AMAN, District Judge, !•:. D. Wisconsin. 

HoK. ROMANZO BU'NN, District Judgb, W. D. WisujN'.iix. 



EIGHTH CIRCUIT. 

HoN. DAVID J. BREWER, Circuit Justice. 

HoN. HENRY C. CALDWELL, Circuit Judgb. 

HoN. WALÏER H. 8ANB0RN, Circuit Judge. 

HoN. AMOS M. ÏHAYER, Circcit Judgb. 

IloN. JOHN A. WILLIAMS, District Judge, E. D. Arkans.vi 

HoN. ISAAC C. PARKER, District Judge, W. D. Arkansas. 

HoN. MOSES HALLETT, District Judge, Colorado. 

HoN. OLIVER P. SHIRAS, District Judge, N. D. Iowa, 

HoN. JOHN S. WOOLSON, District Judge, S. D. lo.v-.v. 

HoN. CASSIUS G. FOSTER, District .Judgb, Kansas. 

HoN. RENSSELAER R. NELSON, District Judge, JFrN'NKSoTA. 
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HoN. HENRY S. PRIEST, District Judge, E. D. Missouri. s 
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HoN. ELMER S. DUNDY, District Judge, Nebraska. 

HoN. ALFRED D. THOMAS, District Judge, North Dakota. 
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HoN. JOHN A. RINER, District Judgb, Wyoming. 

' Commissioned January 21, 1S95. <Conimi.ssioned May 17, 1895. 

'Resigned January 21, ISO.î. 'Resigned May 17, ISyS. 

' Commissioned March 1, 1895. 
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NINTH CIRCUIT 

HoN. STEPHEN J. FIELD, CracniT Justice. 

HON. JOSEPH McKENNA, Circuit Judge. 

HoN. WILLIAM B. GILBERT, Circuit Judge. 
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' Commissloned March 1, 1895. «CommissioQed Nov. 8, 1S95. 



CASES REPORTED. 



A. B. Valentine, The (C. C. A.) 

A Cargo of Hard Coal. McBrier v. CD. G.) 

Accumulator Oo., Edison Electric Illumi- 

natiiiK Co. v. (0. C. A.) 

Accumulator Co., New York & H. R. R. 

Co. Y. (O. C. A.) 

Aeme Harvester Co. v. Frobes (C. C.) 

Aetna Life Ins. Co. v. Florida (C. 0. A.) 

Ah Poing, United States t. (D. G.) 

Aiken, Figgans v. (C. O. A.) ^ 

Alabama G. S. R. Co. r. O'Brien (C. C. A.) 
Aiabama Midland R. Ce, Interstate Com- 
merce Commission v. (C. C.) 

Aloe Instrument Co., Osgood v. (C. C.)... 
.American Bell Tel. Co. v. Western Union 

Tel. Co. (C. C. A.) 

American Cordage Co., Travers v. (C. C. 

A.) 

Amencan Fiber-Chamois Co. v. Buckskin- 

Fiber Co. (C. C.) 

American Fiber-Chamois Co. v. Williamson 

(0. C.) 



Page 
840 
409 

653 

65f) 
149 
932 
972 
112 
223 

227 
291 

666 

656 

247 

247 
American Pneumatie Tool Co. v. Fisher 

(C. C.) 331 

American Soda-Fountain Co. v. Green (C. 

C.) 333 

Amity. The (C. C. A.) 110 

Anchutz V. The Seven Sons (D. 0.) 271 

\ iiderson v. Howard <0. C. A.) 84 

Andersen, Burke v. (C. 0. A.) 814 

Appleton V. Pacific Mail Steamship Co. 

(D. C.) 414 

Arnold, United States v. (C. C. A.) 987 

Arthur Orr. The, Leathem & Smith Tow- 

ing & Wrecking Co. r. (D. C.) 350 

.\. S. Aloe Instrument Co., Osgood v. (C. 

C.) 291 

Atlanta Traction Co., Baltimore Trust & 

Guaranty Co. v. (O. C.) 358 

Atlas Steamship Co., Calderon v. (0. C. A.) 574 
Aultman-Miller Go., McCormick Harvesting 

Mach. Oo. V. (C. C. A.) 371 

Aultman & Co., McCormick Harvesting 

Mach. Co. V. (C. C. A.) 371 

Baccus V. The Mnnhanset (D. 0.) 471 

Baltimore Trust & Guaranty Co. v. Atlanta 

Traction Co. (G. C.) 358 

Barber v. Pittsburgh, Ft. W. & 0. R. 

Co. (C. C.) 501 

Barrow Steamship Co., Dechan v. (C. C. 

A.) 652 

Bass, Ratcliff & Gretton v. Guggenheimer 

(0. C.) 271 

Bass Foundry & Machine Works, Louisiana 

Electric Light & Power Oo. v. (C. 0. A.) 65 

Baxter. Lang v., three cases (C. C.) 905 

Beck, Pilgrim v. (C. C.) 895 

69 FKD. (vii) 



Page 

Bedford v. Newport Xews Shipping & Dry 

Dock Co. (C. 0. A.) 654 

Belle of the Coast, The (C. G. A.) 112 

Bender, Fuller & .Tohnson Manuf'g Co. v. 

(C. C.) 999 

Bennett v. Forrest (D. C.) 421 

Bennett, St. Louis & S. F. R. Go. v. (C. 

C. A.) 525 

Bennett, St. Louis &. S. F. R. Co. v. (C. 

0. A.) 630 

Block, Pons V. (C. C. A.) 62 

Bolden v. .Tensen (D. G.) 745 

Bolivia, The (G. C. A.) 652 

Bonner, Dowsett v. (D. G.) 742 

Bonner, Wilsou v. (I>. G.) 742 

Bonner, Young v., two cases (D. C.) 742 

Bonsack Mach. Co. t. Elliott (C. C. A.)... 335 
Bonsack Mach. Co. v. National Cigarette & 

Tobacco Co. (C. C. A.) 335 

Booth V. Limited Partnership of J. L. S. 

Hunt (G. G. A.) 220 

Bowers v. San Francisco Bridge Co. (G. C.) 640 

Brady, Daly v. (C. C.) 285 

Bridgeport Electric & Ice Co. v. Meader 

(C. C. A.) 225 

Brodrick v. Brown (G. C.) 497 

Brown,'Brodrick t. (C. C.) 497 

Brown, Ijeatherbee v. (C. C.) 590 

Brown, Orr v. (G. G. A.) 216 

Brush Electric Co. v. Western Electric Co., 

two cases (G. C.) 240 

Bryson, Koons v. (C. C. A.) 297 

Bubb, La Chapelle v. (C. C.) 481 

Buckskin-Fiber Co.. American Fiber-Oha- 

mois Co. V. (C. C.) 247 

Burke v. Anderson (C. C. A.) 814 

Burnell v. Chown (C. O.) 99S 

Burrill v. Crossman (O. C. A.) 747 

Bush V. Williams (C. 0. A.) 847 

Calderon v. Atlas Steamship Co. (C. C. A.) 574 
California Ifjg Syrup Go. t. Putnam (C. C. 

A.) 740 

Campbell, The Mark Iv. (C. C. A.) 654 

Campbell, Mathcson t. (C. C.) 597 

Campbell Priuting-Press & Manuf'g Co., 

Duplex Printing-Press Co. v. (C. C. A.) . . 250 
Canadian Pac. R, Go., Clark v. (C. C). .. 543 

Carter-Grume Co. v. Watson (C. C.) 267 

C. Aultman & Co., McCormick Harvesting 

Mach. Oo. V. (C. G. A.) 371 

Central Trust Co. of New York v. Chat- 

tanooga S. R. Co. (C. G.) 295 

Central Trust Co. of New York v. East 

Tennessee. V. & G. R. Co. (C. C.) 353 

Central Trust Co. of New York v. East 

Tennessee, V. & G. R. Co. (0. C.) 357 



vni 



CASES REPORTED. 



Central Trust Co. of New York v. East 

Tennessee, V. & G. R. Co. (C. 0.) 638 

Central Trust Co. of New York v. Rieli- 

mond & D. R. Co. (C. 0.) 7G1 

Central Trust Co. of New York v. Savan- 

nah & W. R. Co. rc. C.) 683 

Central Vermont R. Co. v. Lewis (C. 0. A.) 652 
Chattanooga S. R. Co., Central Trust Co. 

of New York v. (C. C.) 295 

Chattanooga Terminal R. Co. v. Eelton (C. 

G.) 273 

Cheesman. Shreve v. (C. C. A.) 785 

Chicago, M. & St. P. R. Co., United States 

V. (C. C.) 89 

Chicago. P. & St. L. R. Co., Consolidated 

Brake-Shoe Co. v. (C. C.) 412 

Chicago Toy & Faucy Goods Co., Von Auw 

V. (C. C.) 448 

Chicago & N. W. R. Co.. Davock v. (C. C.) 468 

Chown, Burnell v. (C. 0.) 993 

Cincinnati, H. & D. R. Co. v. Van Horne 

(C. 0. A.) 139 

City of Arkansas City, Hinkley v. (C. C. 

A.) 768 

City of Asheville, Southern R. Co. v. (O. C.) 359 

City of Brockton, The (C. C. A.) 655 

Citv of Oolumbus v. Dennison (C. C. A.).. 58 
City of Hammond, Rickords v. (C. C. A.). 1023 
City of Marceline, Prickett v. (C. C. A.) . . . 462 

City of Naples, The (C. C. A.) 794 

City of New York v. Workman (C. C. A.). 655 
Citv of Para, The, Royal West India Co. v. 

(D. C.) 479 

Citv of Pittsburgh, Duiwnt v. (C. C.) 13 

Clârk V. Canadian Pac. R. Co. (C. C.) . . 543 
Cleveland, C, C. & St. L. R. Co. v. Poster 

(C. 0. A.).... 653 

ClcToland, C, C. & St. L. R. Co. v. Saun- 

ders (C. C. A.) 1022 

Cleveland Iron Min. Co., Sawyer v. (C. C. 

A.) 211 

Clyde T. Richmond & D. R. Co. (C. 0.) 673 

Colliy L'niversity v. Village of Canandaigua 

(0. C.) 671 

Consolidated Brake-Shoe Co. v. Chicago, 

P. & St. L. R. Co. (C. C.) 412 

Consolidated Car Heating Co., Miohigan 

Cent. R. Go. r. (C. C. A.) 1 

Cooper, AVanamaker v. (C. C.) 329 

Cooper, Wanamaker y. (C. C.) 463 

Coquard v. Indian Grave Drainage Dist. 

(C. C. A.) 867 

Cornell Steamboat Ce, VS^ostern Assur. 

Co. of Toronto v. (C. 0. A.) 846 

Couner v. Gabourv (G. C. A.) 7 

Craft, Northern Pac. R. Co. v. (G. C. A.). . 124 
Crawford, Linn County Nat. Bank v. (C. 

0.) 532 

Crefeld Mills v. Goddard (G. C.) 141 

Cronk Hanger Co-, Moore Manufacturing 

& Foundry Oo. v. (G. C.) 998 

Grossman. Burrill v. (G. C. A.) 747 

Crow y. Kimball Lumber Co. (C. C. A.).. 61 
C. T. Ham Manuf'g Co. v. R. E. Dietz 

Co. (G. C. A.) 841 

Oudahy Packing Co. v. Sioux Nat. Bank 

of Sioux City (G. G. A.) 782 

CuUiman, Moran v. (G. G. A.) 848 

Daly V. Brady (G. C.) 285 

Davi V. The Victoria (D. C.) 160 



Davids, Shainwald v. (D. C.) 6S7 

Davids, Shainwald V. (D. C.) 701 

Davids, Shainwald v. (D. C.) 704 

Davis & Rankin Bldg. & Manuf'g Co. v. 

Driver (C. 0. A.) 1022 

Davock V. Chicago & N. W. R. Co. (C. 0.) 40S 
Dayton Farm Implement Co., Ohio Rake 

Go. V. (G. C.) 731 

Dechan v. Barrow Steamship Co. (C. C. A.) 652 

Deimel v. Stroheim (C. C. A.) 9S . 

Dela%vare, The (C. G. A.) 653 

Delaware & H. Canal Co., MeWilliams v. 

(G. C. A.) 655 

Dennison, City of Oolumbus v. (C. C. A.) . . 58 
Dietz Go., C. T. Ham Manuf'g Co. v. (O. 

G. A.) 841 

Donaldson, Sampson v. (C. C. A.) 621 

Dovey v. Griffith & Wedge Co. (C. C.) 131 

Dowsett V. Bonner (D. G.) 742 

Doze V. Smith (G. G. A.) 1002 

Drake v. Paulhamus (C. C. A.) 328 

Driver, Davis & Rankin Bldg. & Man- 
uf'g Go. V. (G. 0. A.) 1022 

Duplex Printing-Press Co. v. Campbell 

Printing-Press & Manufacturing Go. (C. 

G. A.) 250 

Dupont v. City of Pittsburgh (G. C.) 13 

Eagle, The, Western Assur. Co. of To- 
ronto V. (D. C.) 157 

Easton & A. B. Co. v. New England 

Transp. Co. (O. C. A.) 741 

East Tennessee, V. & G. R. Co., Central 

Trust Go. of New York v. (C. C.) 353 

East Tennessee, V. & G. R. Co., Central 

Trust Co. of New York v. (G. G) 357 

East Tennessee, V. & G. R. Co.. Central 

Trust Go. of New York v. (C. 0.) 6.:)8 

Edison Electric lUnminating Co. v. Ac- 

cumulator Co. (C. C. A.) 653 

Edison Electric Ligbt Oo. v. Stafford (C. 

0. A.) 653 

Edison Electric Light Co., Waring Elec- 
tric Co. V. (G. C. A.) 645 

Eising V. Osborn (C. C. A.) 653 

Elev V. The Shrewsburv (D. C.) 101 r 

Elliott, Bonsack Mach. Co. v. (C. G. A.).. S.T» 

Elmbank. The (C. C. A.) 104 

Elmira & Horseheads II. Co., Thomson- 

Houston Electric Co. v. (0. 0.) 2." . 

Empire, The (0. 0. A.) 101 

Eugler V. Western Union Tel. Co. (G. C.). . 185 

Eustrom, Gilchrist v. (C. C. A.) 794 

Evans v. Nelson (C. C. A.) 843 

Evans, Uowonstein v. (C. G.) 908 

Ewing, AVhite v. (C. 0. A.) 451 

Bxcelsior Goal Go. v. Oregon Imp. Co. (C. 

C. A.) 246 

Falk, Press Pub. Go. v. (C. C. A.) 6.55 

Fargo V, Poe (G. G. A.) 546 

Farmers' Loan & Trust Co. v. Lamont (C. 

G. A.) 23 

ïï'armers' Loan & Trust Go. v. Nortliern 

Pac. R. Co. (C. C.) 871 

Farmers, Loan & Trust Co. v. Rockaway 

Valley R. Co. (G. G.) 9 

Farmers' Loan & Trust Co., Scott v. (C. 

G. A.) 17 

Felton. Chattanooga Terminal R. Co. v. 

(C; C.) 273 



CASES REPORTED. 



Page 

FiffîraM v. Aiken (C. C. A.) 112 

Finance, ïhe (C. C. A.) 054 

Fireman's Fund Ins. Co. v. Norwood (C. O. 

A.) 71 

First Nat. Bank of Killingley, Nelson v. 

(C. C. A.) 798 

First Nat. Bank of Montpelier v. Siour 

City Terminal Railroad & Warehouse 

Co. (C. 0.) 441 

First Nat. Bank of Sioux City v. Pcavey 

(C. C.) 455 

Fisher, American Pneumatic Tool Co. v. (G. 

C.) 331 

Flamborough, The, Switzerland Marine 

Ins. Co. V. (D. C.) 470 

Flintshire, The, Ullmann v. (D. C.) 471 

Florida, Aetna Life Ins. Co. v. (0. 0. A.) . 932 

Florida, The, Hills v. (D. C.) 159 

Flournoy Live-Stock & Real-Bstate Co., 

United States v. (C. C.).... 886 

Forrest, Bennett v. (D. C.) 421 

Foster, Cleveland, C, C. & St. L. R. Co. 

V. (C. O. A.) 653 

Frobes, Acme Harvester Co. v. (C. C.) . . . . 149 
Frost V. Oregon Short Line & U. N. R. 

Co. (C. C.) 936 

FuUerton, Homestake Min. Co. v. (C. C. 

A.) 923 

Fuller & Johnson Manuf'g Co. ▼. Bender 

(C. C.) 999 

Fuller & Johnson Manuf'g Co. v. Nagley 

(C. C.) 1001 

Gahoury, Couper v. (C. C. A.) 7 

Gilchrist v. Eustrom (C. C. A.) 794 

Glmia V. Mersereau Manuffr Go. (C. C). . 344 
Glonmavis. The, Spreckels Sngar-Refining 

Co. V. (D. C.) 472 

Glidden & .Toy Varnish Co. of Ohio r. In- 
terstate Nat. Bank of Kansas City (0. 

C. A.) 912 

Goddard, Crefcld Mills v. (C. C.) 141 

Goodwin, MoAIcese v. (C. C. A.) 759 

Gowdy V. Green (C. C.) 8(15 

Granuis v. Quintard (G. C.) 206 

Great Northern R. Co., Reynolds v. (C. 

C. A.) 808 

Greeu v. Mills (C. C. A.) 852 

Green, American Soda-Fountain Co. v. (C. 

C.) 333 

Green, Gowdy v. (G. C.) 805 

Grifîith & Wpilge Co., Dovev v. (C. C.) 331 

Griffith & Wedge Co., Morris v. (G. G.)... ]31 

Grores t. Sentell (C. C. A.) 223 

Guggenheimer, Bass, Ratcliff & Gretton 

V. (C. C.) 271 

Gulf Port Steamship Co. v. Thomas (G. C. 

A.) 101 

Hage, Taylor-Craig Corp. v. (C. C. A.)... 581 

Hagerman, Moran v. (C. C.) 427 

Haldane v. United States (C. C. A.) 819 

Haie & ICilburn Manuf'g Co., Hillborn v. 

(C. C. A.) 958 

Hall & Stillson Co., In re (C. G.) 425 

Ham Manuf'g Co. v. B. E. Dietz Co. (0. 

0. A.) 841 

Hardware Specialty Co., New Departure 

Bell Co. V. (C. G.) 152 

Hart V. Minchen (0. C.) 520 



Pag» 
Heaton Peninsular Button-Fastener Co. v. 

Schlochtmeyer (C. C.) 592 

Henderson, Travelers' Ins. Co. of Hartford 

V. (C. 0. A.) 762 

Hermann v. Port Blakely Mill Co. (D. C.) 046 
Hicks, St. Louis & S. F, R. Co. v., two 

oasos (C. G. A.) 531 

Higbie, Whitfîeld v. (C. C.) 208 

High Bridge Lumber Co. v. United States 

(C. C. A.) 320 

Hillborn v. Haie & Kilburn Manuf'g Co. 

(C. 0. A.) 958 

Hills V. The Florida (D. C.) 159 

Hilton, Humphreys Homéopathie Medl- 

cine Co. V. (C. C. A.) 654 

Hinkley v. City of Arkansas City (C. C. A.) 768 

Hoag, The William M. (D. C.) 742 

Hoboken Ferry Co., New York Cent. & H. 

R. R. Co. V. (C. C. A.) 848 

HoSman, McMullan v. (C, G.) 509 

Homestake Min. Co. v. Fullerton (C. O. 

A.) 923 

Home & Foreign Investment & Agency Co. 

T. Ray rc.- C.) 657 

Hornick, Town of Eagle v. (G. C. A.) 1023 

H ough, Ex parte (C. O.) 3.10 

Houghton, Ross v. (G. G. A.) 654 

Houston, The New Mary (D. C.) 362 

Houston City St. R. Co., Miller v. (C. C. 

A.) 63 

Howard, Andersen v. (C. O. A.) 84 

Howes, Springer v. (O. C.) 849 

Humphreys Homéopathie Medicine Co. v. 

Hilton (C. C. A.) 654 

Hunter, Industrial Land Development 

Co. T. (G. 0. A.) , 1022 

Hyatt, Ransome v. (C. C. A.) 148 

Impérial Chemical Manuf'g Co. t. Stcin 
(C. C.) 616 

Indian Grave Drainage Dist., Coquard v. 
(C. C. A.) 867 

Industrial Land Development Co. v. Hunt- 
er (C. C. A.) 1022 

Interstato Commpi-ce Commission v. Ala- 
bama Midland R. Co. (G. 227 

Intenstate Nat. Bank of Knrisr.B City, 
Glidden & Joy Varnish Co. of Ohio v. 
(C. C. A.) 012 

Jackson, L. & S. R. Co., State of Michi- 

gan V. (C. C. A.) 116 

.Tarnecke Diteh, The, In re (C. C.) 161 

.Tensen, Bolden v. (D. C.) 74.") 

Jewett v. Whitcomb (C. C.) 417 

Johnson v. Olsen (C. C. A.) 1022 

Johnson, Southern Pac. Co. v. fC. C. A.). 559 
Joliet Nat. Bank v. Third Nat. Bank of 

City of New York (C. C. A.) 654 

Jones, United States v. (D. C.) 973 

Kennedy v. Solar Refining Co. (C. C.) 715 

Kentucky Refining Co., Merchanta' & 

Planters* Oil Co. v. (C. C. A.) 218 

Kern, Russell t. (C. G. A.) 94 

Keyes, Strater v. (C. C.) 619 

Kildare Lumber Co. v. National Bank of 

Commerce (C. C. A.) 2 

Kimball Lumber Co., Crow v. (G. C. A.).. 61 
Kineou v, The New Mary Houston (D. 0.) 362 
Koons y. Bryson (G. 0. A.) E97 



CASES RKPORTED. 



Page 
La Chapelle v. Bubb (C. C.) 481 

Lake Brie & W. E. Co., Mulcahey v. (C. 

C.) 1T2 

Lake St. El. R. Co., Ziegler v. (O. C.) 17C 

Lamont, Parmers' Ix)an & Trust Co. v. 

(C. C. A.) 23 

Lamont, Northern Pac. R. Co. v. (C. 0. A.) 23 

Lang V, Baxter, three cases (C. C.) 905 

Leak Glove Manuf g Co. v. Needles (C. C. 

A.) 68 

Leathem & Smith Towing & Wrecking Co. 

V. The Arthur Orr (D. C.) 3.50 

Leatherbee v. Brown (C. C.) 590 

Leete v. Nonesuch Fibre Co. (C. C. A.).. 1022 
Ijewis, Central Vermont R. Co. v. (C. C. 

A.) 652 

Lewis, Shainwald v. (O. C.) 487 

Limited Partnership of J. L. S. Hunt, 

Booth V. (C. C. A.) 220 

Linn County Nat. Bank v. Crawford (C. C.) 532 
Lodge & Davis Machine Tool Co., Muller 

V. (C. C.) 738 

Loomis Coal Co., Snively v. (C C.) 204 

Louisiana Electric Light & Power Co. v. 

Bass Foundry & Machine Works (C. G. A.) 65 
Louisville, N. A. & C. R. Co. v. Ohio Val- 
ley Improvement & Contract Co. (0. C.).. 431 

Lowenstein v. Evans (C. C.) 908 

Lozier, Palmer Pneumatic Tire Co. v. (C. 

0.) 346 

Lynch v. Northern Pac. R. Co. (C. O. A.) . 86 

McAleese v. Goodwin (C. C. A.) 759 

McAllister v. Tebo (C C. A.) 654 

McBrier v. A Cargo of Hard Coal (D. C.) 469 

McCarthy, Yucu v. (C. C. A.) 656 

McConnell v. Provident Savings Life 

Assur. Soc. of New York (0. C. A.) 113 

McCormick Harvesting Mach. Co. v. Ault- 

man-Miller Co. (C. C. A.) 371 

McCormick Harvesting Mach. Co. t. C. 

Aultman & Co. (C. C. A.) 371 

MçElwee v. Metropolitan Lumber Co. (C. 

C. A.) 302 

MeMullan v. HofCman (0. C.) 509 

McWilliams, The Mary (0. C. A.) 655 

McWilliams v. Delaware & H. Canal Co. 

(C. 0. A.) fi!-5 

Majestic, The (C. 0. A.) 844 

Manhanset, The (C. C. A.) 843 

Manhauset, The, Baccus v. (D. C.) 471 

Mareussen v. Saunders (C. 0. A.) 110 

Mark K. Campbell, The (C. C. A.) 634 

Martiuette v. Pedrick (C. C. A.) 1023 

Mary H. Packer, The (0. C. A.) 741 

Mary McWilliams, The, and The City of 

Brockton (C. C. A.) 055 

Matheson v. Campbell (C. C.) 597 

Mattson, In re (C. C.) 53.0 

Mayfield. Porter v. (C. C. A.) 67 

Meader, Bridgeport Electric & Ice Co. v. 

(C. C. A.) 225 

Meeh. Missouri Pac. R. Co. v. (C. C. A.) . . 753 
Mercantile Trust Co. T. St. Louis & S. F. 

K. Co. (C. C.) 193 

Merehants' & Planters' Oil Co. v. Ken- 

tucky Refining Co. (C. 0. A.) 218 

Mersereiui Manuf'g Co., Ginna v. (C. C). . 344 
Metropolitan Dredging Co., Osgood Dredge 

Co. v. (C. C.) 620 



Page 
Metropolitan Lumbor Co., McElwee v. (C. 

0. A.) ; 302 

Michigan Cent. R. Co. v. Consolidated Car 

Heating Co. (C. C. A.) 1 

Miles, St. lyouis & S. P. R. Co. v. (C. O. 

A.) 530 

Miller v. Houston City St. R. Co. (C. C. A.) . . 0." 

Mills, Green v. (C. 0. A.) 852 

Milwaukee Dry Dock Co., Appeal of (C. 

C. A.) lOOit 

Miuchen, Hart v. (0. C.) 520 

Minor, In re (C. C.) 233 

Mississippi River Logging Co. v. Robson 

(C. C. A.) 773 

Missouri Pac. R. Co. v. Meeh (C. C. A.). . 753 

M. Moran, The, In re (C. C. A.) 848 

Moore v. Steljes (C. C.) 518 

Moore Manufacturing & Foundry Co. v. 

Cronk Hanger Co. (C. C.) 998 

Moran, The M., In re (C. G. A.) Si'< 

Moran v. Culliman (C. C. A.) 848 

Moran v. Hagerman (C. G.) 427 

Morris v. Griffith & Wedge Co. (C. C.) . . . . 131 
Morrison, State of Washington v. (C. C. 

A.) 650 

Muellerweisse v. Pile Driver E. O. A. 

(D. C.) 10<J.-J 

Mulcahey v. Lake Erie & W. R. Co. (C. C.) 172 
Muller V. Lodge & Davis Machine Tool 

Co. (C. 0.) 738 

Municipal Fire & Police Tel. Co., Utica 

Fire-Alarm Tel. Co. v. (C. C). 147 

Murray v. New York, N. H. & H. U. Co. 

(C. C. A.) 656 

Mutual Life Ins. Co. of New York, Ritter 

V. (C. 0.) 505 

Myers, In re (C. C.) 237 

Nagley, Fuller & Johnson Manuf'g Co. v. 

(C. C.) 1001 

National Bank of Commerce, Kildare Lum- 
ber Co. V. (C. C. A.) 2 

National Cigarette & Tobacco Co., Bonsack 

Mach. Co. V. (C. C. A.) 335 

Nebraska, The (0. C. A.'l 1009 

Needham, St. Louis, I. M. «Se S. R. Co. v. 

(C. C. A.) 823 

Needles, Leak Grove Manuf'g Co. v. (G. C. 

A.) 68 

Nelson, In re (D. C.) 712 

Nelson v. First Nat. Bank of Killingley 

(C. C. A.) 798 

Nelson, Evans v. (C. C. A.) 843 

New Departure Bell Co. v. Hardware Spe- 

cialty Co. (C. G.) 152 

New England Transp. Co., Easton & A. R. 

Oo. V. (G. G. A.) 741 

New Mary Houston, The, Kineon v. (D. C.) 302 
Newport News Shipping & Dry Dock Co.. 

Bedford v. (C. C. A.) 654 

New York Air-Brake Co. v. Westinghouse 

Air-Brake Co. (G. C. A.) 715 

New York Cent. & H. R. R. Co. v. Ho- 

boken Ferry Co. (O. C. A.) 848 

New York, H. & R. Min. Co., Pacific Mail 

Steamship Go. v. (D. O.) 414 

New York, N. H. & H. R. Co. v. Reddy 

(C. C. A.l 816 

New York. N. H. & H. R. Go., Murray v. 

(C. C. A.) 65G 



CASES RBPORÏED. 



Pags 
Kew York & H. R. R. Co. v. Accumulator 

Co. (C. C. A.) 655 

Ney T. Ney Manuf g Co. (C. C. A.) 405 

Ney Manuf g Co., Ney v. (C. C. A.) 405 

Nonesuch Fibre Co., Leete v. (C. C. A.). 1022 

Nordlinger v. United States (C. C.) 92 

Northern Pao. R. Co. v. Craft (C. 0. A.) . . 124 
Northern Pac. R. Co. v. Lamont (0. 0. A.) 23 
Northern Pac. R. Co. v. Smith (C. C. A.) . 579 
Northern Pac. R. Co., Farmers' Loan & 

Trust Co. V. (0. C.) STl 

Northern Pac. R. Ce, Lynch v. (C. C. A.) 86 
Northwestern Mut. Life Ins. Co. v. Quinn 

(C. 0.) 402 

Norton v. Norton (C. C. A.) 1028 

Norwood, Fireman's Fund Ins. Co. v. (C. C. 

A.) Tl 

O'Brien, Alabama Great Southern R. Co. 

V. (O. C. A.) 223 

O'Brien, Pauly v. (C. C.) 460 

Oceanic Steam Navigation Co. v. Potter 

(C. O. A.) 844 

Oliio Rake Co. v. Dayton Farm luiplement 

Co. (C. C.) 731 

Ohio Valley Improvement & Contract Co., 

Louisville, N. A. & C. R. Co. v. (C. O.) . . 431 

Olcott T. Rice (C. C. A.) 199 

Olsen, Johnson v. (C. O. A.) 1022 

Orange, The (C. C. A.) 848 

Oregon Imp. Co., Excelsior Coal Co. v. (C. 

C. A.) 246 

Oregon Short Line & II. N. R. Co., Frost 

V. (0. C.) 'J3« 

Oregon & C. R. Co., United States t.(C.O.) 899 

Orr, The Arthur (D. C.) 3.')0 

Orr V. Brown (C. G. A.) 216 

Osborn, Eising v. (C. C. A.) 653 

Osgood V. A. S. Aloe Instrument Co. (C. 0.) 291 
Oagood Dredge Co. v. Metropolitan Dredg- 

ing Co. (C. C.) 620 

Pacific Mail Steamship Co. v. New York, 

H. & R. Min. Co. (D. 0.) 414 

Pacific Mail Steamship Co., Appleton v. (D. 

C.^ 414 

Packer, The Mary H. (O. C. A.) 741 

Palmer Pneumatio Tire Co. v. Lozier (C. 

C.) 346 

Paulhamus, Drake v. (C. C. A.) 328 

Pauly V. O'Brien (C. C.) 460 

Peavev, First Nat. Bank of Sioux City t. 

(C. C.) 4.55 

Pedrick, Martinette v. (C. C. A.) 1023 

Pena, United States v. (D. C.) 983 

Pennington v. Smith (0. C.) 188 

Pennsylvania Co. for Insurance on Lives 

and Granting Annuities v. Phîladelphia 

& R. R. Co. (0. C). 482 

Peters Cartridge Co., Standard Oartridge 

Co. V. (C. C.) 408 

Phîladelphia & B. B. Co., Pennsylvania 

Co. for Insurance on Lives and Granting 

Annuities v. (C. O.) 482 

Phîladelphia & R. R. Co., Union Swîtch 

& Signal Oo. v. (C. C.) 833 

Pickham, Wheeler Bliss Manuf'g Co. v. 

(0. C.) 419 

Pile Driver E. O. A., Muellerweisse v. 

(D. O.) 1005 

Pilgrîm V. Beck (G. C.) 895 



Page 
Pittsburgh, Ft. W. & C. R. Co., Barber 

V. (C. C.) 501 

Pittsburgh Wire Co., Roberts v. (C. G.).. 624 

Place V. State of Illinois (C. C. A.) 481 

Platt V. Poe (G. C. A.) 546 

Poe, P'argo t. (G. C. A.) b-ni 

Poe, Platt V. (Û. G. A.) 546 

Poe, Sanford v., two cases (0. C. A.).... 546 

Poe, Western Union Tel. Go. v. (0. 0. A.) . 557 

Pons V. Block (0. 0. A.) 02 

Port Blakely Mill Go., Hermann v. (D. G.) 640 

Porter v. Mayfield (C 0. A.) 67 

Potter, Oceanic Steam Navigation Go. v. 

(G. C. A.) 844 

Press Pub. Co. v. Palk (C. C. A.) 655 

Priée, Weir v. (C. C. A.) 104 

Prickett V. City of Marceline (C. C. A.) ... 402 

Provident Pund Soc. v. Williams (C. C. A.) 655 
Provident Savings Life Assur. Soc. of New 

York, McConnell v. (G. C. A.) 113 

Purcell, The Thomas (D. C.) 157 

Putnam, Californîa Pig Syrup Co. v. (O. 

O. A.) 740 

Quinn, Northwestern Mut. Life Ins. Co. v. 

(G. C.) 402 

Quiutard, Grannis v. (C. C.) 206 

Ransome t. Hyatt (C. G. A.) 148 

Ray, Home & Foreign Investment & Agen- 

cy Go. V. (0. C.) 657 

Ray, Tatum v. (G. C.) 68D 

Reddy, New York, N. H. & H. R. Co. v. 

(C. C. A.) 8-1:6 

Reder, United States v. (D. G.) 965 

R. E. Dietz Co., G. T. Ham Manuf'g Co. 

V. (C. C. A.) 841 

Reed, United States v. (C. G. A.) 841 

I{esoIute, The (D. C.) 742 

Reynolds v. Great Northern R. Co. (C. C. 

A.) 808 

Rice, Olcott r. (C. G. A.) 199 

Richard Stockton, The fC. C. A.) 1023 

Rîchmond & D. R. Co., Central Trust Co. 

of New York v. (0. C.) 761 

Rîchmond & D. R. Go., Clyde v. (C. G.).. 673 
Rickords v. City of Hammond (C. C. A.) . 1023 
Ritter v. Mutual Life Ins. Co. of New York 

(C. C.) 505 

Roberts v. Pittsburgh Wiro Co. (C. C.).. 624 
Bobson, Mississippi River Logging Go. v. 

(C. C. A.) 773 

Rockaway Val. B. Co., Farmers' Loan & 

Trust Co. V. (C. C.) 9 

Ross V. Houghton (C. C. A.) 654 

Royal West India Co. v. The City of Para 

(D. C.) 479 

Russell V. Kern (C. G. A.) 94 

Sage, West Plains Tp., Meade County, v. 
(G. C. A.) 943 

St. Louis, I. M. & S. B. Co. v. Needham 
(0. G. A.) 823 

St. Louis & S. F. B. Co. v. Bennett (G. C. 
A.) 525 

St. Louis & S. F. B. Co. v. Bennett (G. C. 
A.) 530 

St. Louis & S. F. B. Co. v. Hicks, two cas- 
es (C. C. A.) 531 

St. Louis & S. P. B. Co. V. Miles (G. C. A.) 530 



Xll 



CASES REPOKïED. 



Page 
St. Louis & S. F. R. Co., Mercantile Trust 

Co. V. (0. C.) 193 

Sammie, The (C. C. A.) 847 

Sampson v. Donaldson (0. C. A.) 621 

Sanford v. Poe, two cases (C. C. A .) 546 

San Francisco Bridge Co., Bowcrs v. (C. 

C.) 640 

Saunders, Oleveland, C, 0. & St. L. R. Co. 

V. (C. C. A.) 1022 

Saunders, Mareussen v. (0. C. A.) 110 

Savannah & W. R. Ce, Central Trust Co. 

of New York v. (O. O.) C83 

Sawyer v, Cleveland Iron Min. Co. (C. C. 

A.) 211 

Sawyer Spindle Co. v. Taylor (C. C.) 837 

Schloehtmeyer, Heaton Peninsular Biitton- 

Fastener Co. v. (0. 0.) 592 

Scott V. Parmers' Loan & Trust Co. (C. C. 

A.) 17 

Sentell, Groves v. (C. C. A.) 223 

Seven Sons, The, Anchutz v. (D. G.) 271 

Shainwald v. Davids (D. C.) 687 

Shainwald v. Davids (D. C.) 701 

Shainwald v. Davids (D. C.) 7(H 

Shainwald v. Lewis (D. C.) 487 

Shirley, Thomson v. (C. O.) 484 

Shreve v. Cheesman (C. C. A.) 785 

Shrewsbury, The, Bley v. (D. C.) 1017 

Sioux City Terminal Railroad & Warehouse 

Co., First Nat. Bank of Montpelier v. (C. 

C.) 441 

Sioux Nat. Bank of Sioux City, Cudahy 

Packing Co. v. (C. C. A.) 782 

Smith, Doze v. (0. C. A.) 1002 

Smith, Northern Pac. R. Co. v. (C. C. A.). 579 

Smith, Pennington v. (C. C.) 188 

Smith, Union Iron Works v. (C. C. A.)... 827 

Smith, United States v. (D. C.) »71 

Snively v. Loomis Coal Co. (C. C.) 204 

Solar Reflning Co., Kennedy v. (C. C.) 715 

Southern Pac. Co. v. Johnson (C. C. A.) . . 559 
Southern Pac. R. Co. v. United States (0. 

C. A.) 47 

Southern R. Co. v. City of Asheville (C. C.) 359 

Spofeord, In re (C. C. A.) 650 

Spreckels Sugar-Refining Co. v. The Glen- 

mavis (D. C.) 472 

Springer v. Howes (C. C.) 849 

Stafford. Edison Electric Light Co. v. (C. 

C. A.) 653 

Standard Cartridge Co. v. Peters Cartridge 

Co. (C. C.) 408 

Stanford, United States v. (C. C.) 25 

State of Illinois, Place v. (C. C. A.) 481 

State of Michigan v. Jackson, L. & S. R. 

Co. (C. O. A.) 11(5 

State of Washington v. Morrison (C. C. A.) 656 
Stein, Impérial Chemical Manuf'g Co. v. 

(C. O.) 616 

Steljes, Moore v. (O. O.) 518 

Stockton, The Richard (C. C. A.) 1023 

Strater v. Keyes (C. C.) 619 

Stroheim, Deimel v. (C. C. A.) 987 

Switzerland Marine Ins. Co. v. The Flam- 

borough (D. C.) 470 

Tatum V. Ray (C. G.) 682 

Taylor, Sawyer Spindle Co. v. (C. C.) 837 

Taylor-Craio- Corp. v. Hage (C. C. A.) 581 

Tebo, McAllister v. (C. C. A.) 654 



Pag» 
Third Nat. Bank of City of New York, Jo- 

liet Nat. Bank v. (C. C. A.) 654 

Thomas, Gulf Port Steamship Co. v. (0. C. 

A.) 101 

Thomas, United States v. (D. C.) 588 

Thomas Purcell, The (D. C.) 157 

Thomson v. Shirley (C. C.) 484 

Thomson-Houston Electric Co. v. Elmira 

& Horseheads R. Co. (C. C.) 257 

Thorne v. Winnett (C. C. A.) 653 

Three Sisters, The (D. C.) 742 

Town of Eagle v. Hornick (C. C. A.) 1023 

Transf er, The, No. 8 (C. C. A.) 846 

Travelers' Ins. Co. of Hartford v. Hender- 

son (C. 0. A.) 762 

Travers v. American Cordage Co. (0. C. A.) 656 

Ullmann v. The Plintshire (D. C.) 471 

Union Iron Works v. Smith (C. C. A.)... 827 
Union Switch & Signal Co. v. Philadel- 

phia & R. R. Co. (C. C.) 833 

United States v. Ah Poing (D. C.) 972 

United States v. Arnold (C. C. A.) 987 

United States v. Chicago, M. & St. P. R. 

Co. (O. C.) 89 

United States v. Flournoy Live-Stock & 

Real-Estate Co. (C. C.) 886 

United States v. Jones (D. C.) 973 

United States v. Oregon & C. R. Co. (0. 

C.) 899 

United States v. Pena (D. C.1 983 

United States v. Reder (D. C.) 965 

United States v. Reed (C. C. A.l 841 

United States v. Smith (D. C.) 971 

United States v. Stanford (C. C.) 25 

United States v. Thomas (D. C.) 588 

United States v. Wilson (B.C.) 144 

United States v. Wilson (D. C.) 584 

United States v. WolfE (C. C.) 327 

United States, Haldane v. (C. C. A.) 819 

United States, High Bridge Lumber Co. 

V. (C. C. A.) 320 

United States, Nordlinger v. (C. C.) 92 

United States, Southern Pac. R. Co. v. 

(C. C. A.) 47 

United States, White v. (C. G.) 93 

United States. Zimmern v. (C. C.) 467 

Utica Fire-Alarm Tel. Co. v. Municipal 

Fire & Police Tel. Go. (C. C.) 147 

Valentine, The A. B. (C. C. A.) 846 

Van Home, Cincinnati, H. & D. R. Co. 

V. (C. C. A.) 139 

Victoria, The, Dari v. (D. C.) 160 

Village of Canandaigua, Colby University 

V. (C. C.) 671 

Volunteer, The (G. G. A.) 656 

Von Auw V. Chicago Toy & Fancv Goods 

Co. (C. C.) 448 

Walters v. Western & A. R. Co. (C. O.). . 679 
Walters v. Western & A. R. Co. (C. C.).. 706 

Wanamaker v. Cooper (C. C.) 329 

Wanamaker v. Cooper (C. C.) 465 

Waring Electric Co. v. Edison Electric 

Light Co. (C. C. A.) 645 

Watson, Carter-Grume Co. v. (0. C.) 267 

Weir V. Price (C. G. A.) 104 

Western Assur. Co. of Toronto v. Cornell 

Steamboat Co. (C. C. A.) 846 



CASES RBPORTED. 



xiu 



Pago 
Western Assur. Co. of Toronto v. The 

Eagle (D. C.) 157 

Western Electric Ce, Brush Electric Co. 

V., two cases (0. C.) 240 

Western Union Tel. Co. v. Poe (C. C. A.) . 557 
Western Union Tel. Co., American Bell 

Tel. Co. V. (C. C. A.) 666 

Western Union Tel. Co., Engler v. (C. O.) 185 

Western & A. R. Co., W^alters v. (O. C). . 670 

Western & A. R. Co., Walters v. (C. C). . 706 
Westinghouse Air-Brake Co., >few York 

Air-Brake Co. v. (C. C. A.) 715 

West Plains Tp., Meade County, v. Sage 

(C. 0. A.) SM3 

Wheeler Bliss Manuf g Co. v. Pickham (C. 

C.) 419 

Whitcomb, Jewett v. (C. C.) 417 

White V. Ewing (C. C. A.) 451 

White V. United States (C. C.) 93 



Page 

Whitfîeld V. Higbie (C. C.) 268 

William M. Hoag, The (D. C.) 742 

Williams, Bush v. (0. C. A.) 847 

Williams, Provident Fund Soc. v. (C. O. 

A.) 655 

Williamson, American Fiber-Chamois Co. 

V. (C. C.) 247 

Wilson V. Bonner (D. C.) 742 

Wilson, United States v. (D. C.) 144 

Wilson, United States v. (D. 0.) 584 

Winnett, Thorne v. (C. C. A.) 653 

Woliï, United States v. (C. C.) 327 

Workman, City of New York v. (C. C. A.) 655 

Young V. Bonner, two cases (D. 0.) 742 

Yucu V. McCarthy (C. C. A.) 656 

Ziegler v. Lake St. El. R. Co. (C. C.) 176 

Zimmern v. United States (C. C.) 467 



CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



MICHIGAN CENT. R. CO. V. CONSOLIDATED CAR HEATING CO. 

(Circuit Court of Appeals, Sixth Circuit. June 14, 1895.) 

No. 250. 

APPBAL— ASSIGNMBNTS OF EbKOK— WAHrER OF DbFECTS— KEHEARIN8. 

Where counsel hâve discussed in tlieir briefs a question as to the effect 
o£ amending the spécifications of a patent in the patent office, under a 
gênerai assignment tliat the court erred in holding the patent valid, with- 
out ralslng any objection in regard to the suffleiency of the assignaient of 
errors, they cannot afterwards insist, on motion for rehearing, that the 
assignment was not sufliciently spécifie. 

Appeal from the Circuit Court of the United States for the 
Eastern District of Michigan. 

This was a suit in equity by the Consolidated Car Heating Com- 
pany against the Michigan Central Railroad Company for infringe- 
ment of letters patent No. 329,017, for improvements in steam car 
heaters granted October 27, 1885, to Elmore D. Cody. The circuit 
court entered a decree for complainant. Défendant appealed to 
this court, which, on April 2, 1895, reversed the decree, and ordered 
the bill dismissed, holding that the second claim of the patent was 
void for reasons stated in the opinion. 14 0. G. A., 232, 67 Ped. 121. 
A pétition has now been filed for a rehearing. 

J. C. Sturgeon and J. B. Foralier, for appellant 
R. A. Parker, for appellee. 

Before TAFT and LURTON, Circuit Judges, and SEVEBENS, Dis- 
trict Judge. 

SEVERENS, District Judge. The grounds upon which a rehear- 
ing is prayed in this case are such only as hâve been already argued 
by counsel and fully considered by the court in its former opinion, 
with the exception of one, which is that there was no assignment 
of error upon which the court could consider the effect of the amend- 
ment of the spécifications of the Cody patent while his application 
was pending in the patent ofiice. The flrst of the errors assigned 
v.69F.no.l — 1 
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was that the court erred "in that it ordered, adjudged, and decreed 
that the letters patent No. 329,017, granted on the 27th day of Octo- 
ber, 1885, to Elmore D. CQdy and John W. Hayes, assignée of a 
one-half interest therein, for a new and useful improvement in steam 
car heaters, are good and yalid letters patent." In the brief of the 
appellant's counsel the objection to the validity of the patent, 
founded upon the change of the spécifications, was distinctly taken. 
The brief of counsel for appellee, under a distinct head of the argu- 
ment, took up and discussed this subject at considérable length 
without any suggestion that the assignaient of error was not sufli- 
ciently spécifie. As the assignaient in gênerai terms corered this 
subject-matter, and it was treated and discussed as falling under 
the assignaient, we think it is too la te to complain of the failure to 
more specifically assign the error, and that the appellee should be 
deemed to hâve waived a more deflnite assignment, if indeed that 
was necessary. 
The pétition is overruled. 



KILDARE LUMBBR 00. v. NATIONAL BANK OF COMMERCE et al.i 

(Circuit Court of Appeals, Fifth Circuit. May 7, 1895.) 

No. 350. 

1. JuKisDicTioîï op Fedehal Courts — Citizbnship— arbangembkt of Parties. 

A Texas corporation gave a trust déed to secure its notes to several par- 
ties. By inadvertënce in naming the place at wliicli the trustée was author- 
Ized to malie sale In case of default, he was disabled from legally selling 
the property under the state statutes. Default havlng been made upon the 
notes held by one of the parties, the latter filed a suit to f oreclose the trust 
deed, joining as défendants the trustée and one of the other beneflciaries 
under the trust, who was also président of the défendant corporation. 
Both of thesè persons were qitizens of Texas, and it was contended by de- 
fendant that their interests in the controversy was adverse to it; that 
they must therefore be considered as parties plaintifiC; and tliat the juris- 
dictlon was consequently ousted. For complainant it was claimed that the 
trustée was a merely formai party; that under the Texas décisions, he 
was not even Invested with the légal tltle, and was not a necessary party; 
and that the jurisdiction was not affected by his citizenship; further, that 
the claim of the other défendant was not in fact disputed by the défendant 
corporation, and that he in truth joined with it in flghUng plaintifC's clalm. 
Held, that the court had jurisdiction. 
3, Construction of Contbact. ■■ 

Certain ereditors of an insolvent corporation purchased Its property at 
judiclal sale, agreeing àmong theraselves to form a new corporation, by 
which their debts were "to be paid" by the issuance to each of them of 60 
per cent, of their clalms in stock, and by giving the new company's notes 
for the reniamder, secured by a trust deed. The arrangement was carried 
out, and the new company havlng defaulted upon the notes given to one 
party, he sued to foreclose the trust deed. Held, that the fact that he had 
not surrendered his old évidences of indebtedness was not a défense. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Texas. 

This was a bill in equity by the National Bank of Commerce of 
Kansas City, Mo., against the Kildare Lumber Company (a corpora- 

1 Rehearing denied June 4, 1S95, without an opinion. 
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tion of Texas) and W. E. Camp, George T. Todd, the Atlanta Bank 
(a Texas corporation), the Oitizens' Bank of JeflEerson (a Texas cor- 
poration), James H. Bemis, W, B. Ward and Xiouis S. Schluter, — ail 
citizens of Texas. The bill was brought to foreclose a trust deed, 
and a decree was rendered below for complàinant. The Kildare 
Lumber Company appeals. 

In July, 1891, the Jefferson Lumber Company, a corporation organized under 
tbe laws of the state of Texas, became insolvent, and exeeuted several deeds 
of trust, whereby it eonveyed to W. R. Camp, trustée for the use and benefit 
of certain parties, therein named, as eredltors of said corporation, ail of its 
property. J. H. Bemis was at that time the président of said corporation, and 
the owner of nearly ail of the stock in the same. At the time of the failure 
of this corporation, J. H. Bemis & Co., a firm composed of James H. Bemis 
and his two sons, Charles F. and William N. Bemis, also failed. At thê time 
of said failures, the corporation and J. H. Bemis & Co. were indebted to the 
National Bank of Commerce of Kansas Oity, Mo., thé complainant herein, in 
the sum of about $65,000. The Jefferson Lumber Company had been, for sev- 
eral years prior to its failure, engaged in the manufacture of lumber, and 3. 
H. Bemis & Co. had been engaged in the business of lumber dealers. The in^ 
debtedness of the Jefferson Lumber Company and J. H. Bemis & Co. to the 
National Bank of Commerce of Kansas Oity, Mo., accrued by said bank, at 
the request of J. H. Bemis & Co., purehasing drafts drawn by J. H. Bemis & 
Co. on divers and sundry lumber dealers located at différent points in the 
States of Kansas, Nebraska, Colorado, and the Indian Territory. Thèse drafts 
■were indorsed by the Jefferson Lumber Company, and accepted by the drawees 
respectively. Shortly after the failure of the Jefferson Lumber Company the 
Galveston National Bank brought suit in the district coui-t of Marion county, 
Tex., for, and procured, the appointment of a reeeiver of the pi-operty of the 
Jefferson Lumber Company. In its complaint it attacked the validity of the 
deeds of trust exeeuted by the Corporation. The- said district court did not 
adjudicate the questions Involvih^ the validity of the deeds of trust, but made 
an order directing the sale of the property, and appointing commissloners for 
that purpose, leaving the validity of the deeds of trust to be eontroverted by the 
beneflciaries therein named and purchasers at the sale. Just prior to the sale 
under this order, an agreement was entei"ed into, by and between W. B. Ward 
(who, individually and as président of the Jefferson National Bank, represented 
elaims amounting to about $90,000), J. M. Bemis (who held, or claimed to hold, 
a clalm amounting to about $30,000), W. B. Ohew (who represented a national 
bank at Houston, Tex., which was also a creditor of the Jefferson Lumber 
Company to a large ainount), and Elijah Robinson (attomey for the complain- 
ant herein). This agreement was induced by a désire upon the part of thèse 
creditors to avoid the litigation which would necessarily resuit unless some 
such agreement ghould be entered into. By the ternis of this agreement the 
parties were, in the event they should purchase said propeity, to form a cor- 
poration, which would buy from them the said property. The foUowing Is a 
copy of the agreement in full: 

"This agreement, entered into this 3d day of May, 1892, between W. B. 
Ward, J. M. Bemis, W. B. Chew, and Elijah Robinson, witnesseth that, where- 
as the said Ward, Bemis, Chew, and Robinson bave this day purchased, at 
sale by H. A. O'Neal, reeeiver of the Jefferson Lumber Company, ail the prop- 
erty and effects of said company; and that, whereas it is proposed by the sam 
Ward, Bemis, Robinson, Erastus Jones, and others, or their assigns, to organ- 
Ize a corporation under the laws of the state of Texas, and with a capital 
stock equal to $185,000 of the preferred elaims against the Jefferson Lumber 
Company and the elaims of the National Bank of Commerce of Kansas City, 
Mo., against said company, and the claim of said bank against J. H. Bemis & 
Co., and the elaims of the National Bank of Jefferson against said lumber com- 
pany, and the interest of ail of said elaims from maturity thereof, less 40 per 
cent, of the said elaims of said National Bank of Commerce and said National 
Bank of Jefferson; and, whereas it is proposed by said Erastus Jones, J. M. 
Bemis, J. B. Alexander (or their assignée), Grig^by Bros., Sulphur Lumber 
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Company, Southern National Bank of New York, and W. B. Ward, to release 
and convey to said corporation, to be hereafter forméd, ail the property con- 
veyed by the Jefferson Lumber Cîompany, by deed of trust or otherwlse, to 
them or to any other trustée for thelr beneflt, — now, therefore, the parties hère- 
to do hereby agrée that, upon the confirmation of the said receirer's sale, and 
a convèyancé belng by said receiver made to them of the property by them 
purchased at the sa'le thls day made, and upon the release and conveyance to 
said new corporation of ail the property conveyed by deeds, deeds of trust, or 
otherwlse, as hereinbef ore mentloned, they, the said parties hereto, will con- 
vey to said new corporation ail the right, title, and interest in them vested by 
said receiver's sale and conreyance, they to b» paid for said property as fol- 
lows: 3?he said Ohew Is to be paid one-fourth of the amount bid for said prop- 
erty, to wit, one-fourth of $13,000, whioh is to be paid in cash. The said Ward 
is to be paid one-fourth of ?13,000 in the note of said corporation, secured by 
a deed of trust.on the property thereof, and, In addition thereto, the amount of 
the indebtedness of the Jefferson Lumber Company to the National Bank of 
Jefferson, and Interest thereon, 40 per cent, of which is to be paid in the note 
or notes of said. new corporation, secured by a lien on its prOperty, and the 
other 60 per cent, to the stock of said corporation at par. ïhe said Bemis to 
be paid one-fourth of $13,000 in the note or notes of said corporation, secured 
by a^ lien on its property, and in addition thereto a sum equal to the indebted- 
ness of said Jefferson Lumber Company to him, mentloned in the gênerai deed 
of trust executed by said Jefferson Lumber Company, and the interest thereon. 
which is to be paid in the stock of the new corporation at par. And for said 
Robinson's interest in said property there Is to be paid one-fourth of $13,000, 
which is to be paid in the note or notes of said corporation, secured by a deed 
of trust on its property, and in addition thereto the amount of the claims of 
the National Bank of Commerce of Kansas City, Mo., against J. H. Bemis & 
Co., and its claims against the Jefferson Lumber Co., and interest on said 
claims, of which 40 per cent, is to be paid in the notes of said new corporation, 
secured by deed of trust on Its property, and the remaining 60 per cent, in 
the stock of said new corporation, at par, the said note or notes to be payable 
to said National Bank of Commerce of Kansas City, Mo., and said stock to 
be Issued to said bank or such person as it may direct. The said notes to lie 
made by the new corporation are to be ail on an equal footing, so far as the 
security is concerijed,— that Is, no note or notes to hâve a préférence or prlor- 
ity over any other note or notes. And said notes are to be secured by deed of 
trust on ail the property of said new corporation, unless the parties to whom 
the same may be made agrée to take a deed of trust on a less amount of prop- 
erty. If said Brastus Jones, J. M. Bemis, J. B. Alexander (or hls assignée), 
Grigsby Bros., Sulphur Lumber Co., Southern National Bank, W. B. Ward, or 
any of them, refuse or fail to exécute for said new corporation releases and 
conveyance herein provided for, then this agreement is to be of no further force 
or effect. The stock mentloned herein as going to J. M. Bemis and W. B. 
Ward Is to be issued to them, respectively, or to such person or persons as 
they may direct. Witness our names hereunto subscribed the day and year 
flrst above written. Blijah Ilobinson. 

"W. B. W^ard. 

"J. M. Bemis, 

"By W. B. Ward, Agent. 

"W. B. Chew. 

The notes to be glven to the National Bank of Commerce for the forty per 
cent, of their claim (40 per cent.) shall be made in equal amounts, paya oie in 
6, 12, and 18 months wlth six per (6) cent per annum interest from date of 
note; and the other notes herein provided for are to bear 6 per cent, per an- 
num interest from date of note, and run 4 and 6 months, wlth privilège of re- 
newing. Blijah Robinson." 

A sale was had, and the property was bought In by the parties to the fore- 
gblng agreement, as provided therein. This sale was reported to and approved 
by the said district court; and, as soon as a deed was made by the commis- 
sionèrs, the new corporation was formed, and the purchasers conveyed to It 
the said property. A resolution adopted by the board of directors of the cor- 
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poration. authorized the purchase o( the property, and set forth the considéra- 
tion to be paid therefor. The said considération was to be paid partly In notes, 
secured by deed of trust on the prop«i:y, and partly in stock of the corpora- 
tion; that Is, Ward was to receive notes secured by deed of trust, equal to 
one-fourth of the amount paid for the property at the commlssioner's sale, and 
40 per cent, of the clalms whlch he represented against the Jeffierson Lumber 
Company, and the stock of the corporation equal to 60 per cent, of the amount 
of said claims. John M. Bemis was to receive a note, seciu-ed by deed of trust 
on the property, equal to one-fourth of the purchase price at the commlssion- 
er's sale, and stock of the corporation equal to the whole of his claim against 
the JefCerson Limiber Company. Chew was to receive a note, secured by deed 
of trust on the property, equal to one-fourth of the purchase price at the com- 
mlssioner's sale. And Roblnson was to receive notes, secured by deed of trust 
on the property, equal to one-fourth of the purchase price at the commisslon- 
er's sale, and 40 per cent, of the claims of the National Bank of Commerce 
against the Jeffierson Lumber Company, and the stock of said corporation, 
equal to 60 per cent, of said claims. In pursuance of this agreement, the par- 
ties conveyed the property to the Klldare Lumber Company, and in payment 
therefor notes were executed, and stock Issued, as in the agreement provideS. 
Thèse notes were secured by deed of trust, in whlch one of the défendants in 
this case, Mr. L. S. Schluter, was named as trustée. By the terms of the deed 
of trust hfe was authorized to sell the property on default in the payment of 
the notes thereby secured. In the préparation of this deed of trust, the pro- 
visions of an act of the législature of the state of Texas, requiring property in 
such cases to be sold in the county where located, was overlooked, and it was 
provided that said property should be sold in Marion county, when, in point 
of fact, the larger portion of It was located in Oass county. For this reason 
the trustée could not exécute the power. The notes given to John M. Bemis 
and Chew were paid in fuU, and the notes executed to Ward were partly paid, 
but nothing was paid on the notes given to Eobinson, which were indorsed to 
the complainant Upon default being made in. the payment of the notes, com- 
plainant began this suit to foreclose the deed of trust, and for the appoint- 
ment of a receiver of the property of the Kildare Lumber Company. This suit 
was brought by complainant, not only as the holder of said notes and for fore- 
closure of said deed of trust, but also as a stockholder in the corporation and 
for the appointment of a receiver, etc. Besides the Kildare Lumber Company, 
said W. D. Ward and L. S. Schluter, the trustée in the deed of trust executed 
by the Kildare Lumber Company, and others, were made défendants. Upon 
the filing of said bill a receiver of the property of the Kildare Lumber Com- 
pany was appointed, but was, on motion of that company, subsequently dîs- 
charged. The Kildare Lmnber Company filed an answer, setting forth that a 
part of the considération for the notes held by the complainant was an agree- 
ment upon its part to surrender to J. H. Bemis the original claims held by it 
against the JefCerson Lumber Company and J. H. Bemis & Co., and that the 
agreement had not been complied with. The Citizens' Bank, one of the de- 
fendants, by J. H. Rodgers, trustée, flled an answer setting forth its indebted- 
ness against the JefCerson Lumber Company, and that the deeds of trust se- 
curing the same were valid and blndlng. It also filed a cross bill, praying that 
its debt be established as a lien against the property prior to that of the bene- 
flciarles in the Kildare Lumber Company deed of trust, etc. After the taking 
of the évidence In the cause, and just prior to the hearing, the Kildare Lumber 
Company flled a demurrer, and also a plea to the jurisdietion of the court, 
based on the fact that the trustée, Schluter, and the other défendants were ail 
citizens of the state of Texas. This demurrer and plea to the jurisdietion were 
overruled. The cause was heard, and a decree entered foreclosing the deed 
of trust, but giving to the Citizens' Bank claim priority. From this decree the 
défendant the Kildare Lumber Company appealed to this court, filing the fol- 
lowing assignment of errors: 

"The appellant, the Kildare Lumber Company, respectfully assigns and sub- 
mits the foUowing as error committed by the court below in this cause: (1) 
The court erred in overruling the appellant's demurrer and plea to the juris- 
dietion of the court and motion in arrest of judgment, because it appeared, 
from the original bill and from the évidence imcontroverted, that the défend- 
ants the Kildare Lumber Company, W. B. Ward, and Lewis S. Schluter were 
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and are citizens of the same state and district, to wit, tlie state and Bastern 
district of Texas, and the plalntiff a citizen of Missouri; and that the said 
W. B. Ward and Lewis S. Schluter, trustée, were real plaintiffls in interest and 
«hould be considered as such,— wherefore it appears that the controverey was 
not and is not wholly between citizens of différent states. (2) The court erred 
In renderlng a decree in favor of défendant T. J. Rogers, assignée of the Citi- 
zens' Banlî of Jefferson, Texas, upon his cross bill for foreclosure of the deed 
In trust from the Jefferson Lumber Company to W. B. Camp as trustée, be- 
caùse— First, the court had no jurisdiction of the original bill, nor of the cross 
bill, for the reasons stated above. Second, the undisputed évidence shows that 
said trust deed to W. R. Camp, trustée, was made by an insolvent corpora- 
tion, sought to prefer creditors, and was therefore void as to the credltors and 
as to appellant. Third, the undisputed évidence shows that the claim of iu- 
debtedness alleged to be due by the Jefïerson Lumber Company to the Citi- 
zens' Banli, and attempted to be secured by said trust deed to W. R. Camp, 
trustée, was barred by the statutes of limitations of Texas, which was duly 
pleaded by appellant and défendant the Jefferson Lumber Company. Fourth, 
no Personal judgment is prayed in said cross bill, nor rendered in the decree 
against the Jefferson Lumber Company. (3) The court ei-red in renderlng de- 
cree of foreclosure in favor of défendant W. B. Ward for $5,099.25, because— 
First, the court had no jurisdiction to render such decree in thls cause; sec- 
ond, there was no cross bill or other pleadings by said W. B. Ward upon 
which to base such decree. (4) The decree of the court is not supported by, 
and is against, the évidence, because the évidence shows that plaintilï bas 
failed and refused to surrender the évidences of Indebtedness held by it against 
the Jefferson Lumber Company and J. H. Bemîs & Co., which surrender was 
the sole considération for the notes sued on, and was a condition précèdent, 
the performance of whieh by plalntiff was essential before any cause of action 
accrued on the notes sued on by plaintiiï In this cause. (5) The court erred in 
dismissing, without préjudice as to the défendant the Atlanta Bank of Atlanta, 
Tex., and not renderlng Its final decree against said Atlanta Bank, and adjudg- 
ing that it take nothing and pay its costs; because the pleadings of said de- 
fendant Atlanta Bank and the évidence put In Issue ail its rights and equities, 
if any It had, and required the judgment of the court upon the merits thereot, 
if any, and appellant was entitled to a fina! judgment in its favor as against 
said Atlanta Bank. Of ail of which the appellant prays the judgment of the 
honorable United States circuit court of appeals." 

The questions mainly argued in this court were two: First, whether the par- 
ties must be so arranged in respect to the matters in controversy as to oust 
the jurisdiction of the court; second, the question whether the note sued on, 
as well as the stock delivered to complalnant by the Kildare Lumber Com- 
pany, were issued and delivered wholly upon the considération of the settle- 
ment and satisfaction of the claims and written obligations held by complain- 
ant against J. H. Bemis, J. H. Bemis & Oo., and the Jefferson Lumber Com- 
pany, and upon the condition précèdent of the surrender of such évidences of 
indebtedness by the complalnant In regard to the first point, it was contended 
In behalf of the appellant that Lewis S. Schluter, the trustée in the trust deed 
sought to be foreclosed, and who was named as a défendant, must of neces- 
sity be arranged on the slde of the complainant; that hls interest was with 
the beneficiarles under the trust deed, and that consequently there was neces- 
sarily a controversy between him and the défendant. It was also insisted that, 
as W. B. Ward was a coincumbrancer with complainant, he must be arrangea 
on the same side wltli the latter. As both Ward and Schluter were citizens 
of Texas, thls would necessarlly defeat the jurisdiction. On the second ques- 
tion, it was argued for appellant that, both by the terms of the agreement be- 
tween Robinson, Ward, Bemis, and Chew, for the purchase of the property at 
the sale and the organization of the Kildare Lumber Company, and also upon 
the other évidence adduced, the contract was that the évidences of indebted- 
ness held by complainant against the Jefferson Lumber Company, Bemis, and 
J. H. Bemis & Co. should be surrendered before the new notes could be en- 
forced. 

For the appellee It was contended, upon the first point, that Schluter, the 
trustée, was a mère formai party, without any real interest in the controversy, 
and that the fact of his being a party did not affect the question of jurisdic- 
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tion; further, tliat, under the rule prevailing in the courts of Texas, the exé- 
cution of the deed of trust did not vest the légal title fn him, but merely con- 
ferred a power of sale, for which reason he had no interest in the subject- 
matter, and was not a necessary party to the foreclosure suit. In respect ïo 
the eitizenship of Ward, it was argued tbat there was no controversy whatever 
between him and the défendant; that he merely set up in his answer the 
amount of hls daim, as he was required to do by the bill; that the claim was 
in no way controverted; and, Ward being président of the défendant company, 
it was asserted as a matter of fact that he joined wlth the company in flghting 
plaintiff 's claim, which was the only controversy In which he was involved. 
In regard to the second point, it was contended that the agreement contained 
no implications that the original évidences of indebtedness held by complain- 
ant miist be surrendered on receiving the new notes and stock for which the 
agreement provided, and that, on the évidence produced, no such agreement 
was shown. 

Chas. S. Todd and M. L. Crawford, for appellant 

R. R Taylor and F. H. Prendergast, for appellee Rodgers. 

G-. J. R. Armistead, for appellee Ward. 

Elijah Robinson, for appellee National Bank of Commerce. 

L. S. Schluter, for appellee Atlanta Bank. 

Before FARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

PER CURIAM. In our opinion, none of the assignments of erroi 
urged by the appellant are well taken, and therefore the decree ap- 
pealed from is aifirmed. 



COUPER et al. v. GABOURY et al. 

(Circuit Court of Appeals, Fifth Circuit. May 21, 1895.) 

No. ,362. 

Mechanios' Liens — Raii.road Contractors— Fi.okida Statutes. 

The Florida statute of June 3, 1887, which gives a superior lien to any 
pei'sons "who shall perform any labor upon or for the benefit of any rail- 
road," etc., is to be construed as extending its beneflts to a railroad con- 
tracter who has furnlshed worlv and labor for construction, as well as to 
those aetually performing labor. 

Appeal from the Circuit Court of the United States for the 
Southern District of Florida. 

This was a suit by Gaboury, Armstrong & Ce, contractors (J. 
King joining as assignée of the account), against the Arcadia, 
Grulf Coast & Lakeland Railroad Company and the De Sota County 
Bank, as mortgagee of the railroad company, to enforce a lien al- 
leged to arise under a construction contract. Numerous parties 
intervened, setting up claims against the railroad company, and 
the cause was referred to a spécial master. The master, among 
other things, found in favor of the lien set up by complainants, and 
an exception to this flinding was overruled by the court, and a decree 
entered accordingly, From this decree appeals were taken by W. 
P. Couper & Co., interveners, and by Ziba King, receiver of the De 
Sota County Bank. In overruling the exceptions, LOCKE, District 
Judge, delivered the following opinion: 
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The only question in this case that seems to demand a very careful Investi- 
gation is -wliether or net section 2 of chapter 3747 ot the Laws of Florida (the 
act of .lune 3, 1887), whlch gave a lien to any person performlng any labor upon 
or for the beneflt of any railroad, gave a lien to a contractor who performed sucli 
labor by others. At the time the contract In this case was made this act was 
In force. Subsequently, by a spécial act, législative commissioners were ap- 
pointed to prépare and cause to be printed the laws of Florida then in force, 
and they prepared and caused to be printed and published what is known as 
the "Revised Statutes of the State of Florida," which were finally approved 
June 8, 1891. In this revision the commissioners, in section 1727 of such re- 
vision, provided that any person performing by himself or others any labor 
upon any railroad should hâve a lien upon the property of said road. It is 
under this provision that petitioner Couper claims a lien, his contention being 
that, as the law stood before revision, no contractor had a lien, but under the 
revision such right was given. There was no législation upon this subject in 
order to efCect the change of right given under the statute, and, if such change 
was made, it must be held to be in violation of the intention of the législature. 
The presumption Is, therefore, that there was no change in the force and efCect 
of the former statute, but the revision only more clearly and plainly expressed 
the intention in enacting the law of 1887. This revision and construction was 
approved by the législature, very many members of which had been membersj 
of the législature which had passed the original statute. This construction ia 
supported by the language of the eighth section of the act of 1887, whlch pro- 
vides that contractors or subcontractors shall furnish a list of ail persons em- 
ployed to the person having the work done, under the penalty of having such 
contractors' or subcontractors' lien barred. It is an elementary principle in 
the construction of statutes that the entire statute shall be considered together, 
and not one particular section of it; and, examining the second section of this 
law in the Ught of the language of the eighth section, it Is impossible to con- 
clude tliat it was the intention of the législature to confine the benefits of 
such act to the wageworkers, excluding contractors, although the courts of 
numerous other states hâve given such construction to somewhat similar stat- 
utes. In the act of 1885 it is plainly seen that contractors or subcontractors 
were not considered as having a lien, but the eighth section of the act ot 
1887, which in ail other respects takes the place of section 2 of the act of 1885, 
shows that that change wàs intentional, and treated contractors as entitled. 
Not only this, but the suprême court of Florida, in Trustées of Wylly Academy 
V. Sanford, 17 Fia. 103, bas plainly and clearly recognized the right of a lien 
in contractors. The exception to the master's report in this respect must 
therefore be overruled. 

J. B. Wall, for appellants. 
James B. Guthrie, for appellees. 

Before PARDEE and McCOIlMICK, Circuit Judges, and BRUCE, 
District Judge. 

PER CURIAM. The question raised on this appeal ia whether 
the act of June 3, 1887 (chapter 3747 of the Laws of Florida), gives 
to a contractor a lien upon a railroad upon which he has under con- 
tract furnished work and labor. We concur with the ruling and 
opinion of the court below in favor of euch lien, and the decree ap- 
pealed from is therefore afïirmed. 
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FARMERS' LOAN & TRUST CO. v. ROCKAWAY VALLEY R. CO. et al. 

(Circuit Court, D. New Jersey. July 11, 1895.) 

1. EquiTT Pbactice— Opening Dbcbee — Lâches. 

After a decree of sale had been duly entered in a railroad foreclosure 
suit, and the property advertised for sale, a bondholder applied to bave t"be 
decree opened, and for leave to file an answer to the bill, and interpose 
certain défenses. The petitioner averred that he had first heard of the fore- 
closure suit after the advertlsements of sale were posted; but he was di- 
rectly contradicted upon this point by one witness, and impliedly by an- 
other, and it appeared, without contradiction, that the foreclosure had long 
been a matter of gênerai discussion In the neighborhood where the peti- 
tioner lived. Eeld, that the petitioner had not sustained the burden of prov- 
ing that he was not guilty of lâches excludlng him from the relief sought. 

8. Railkoad Bokds — Validity— Cost of Consïructioîî. 

Railroad bonds issued to pay for the construction of the road are not 
rendered invalld by proof that the road could hâve been, or was, construct- 
ed for less than the amount of such bonds, if the contract for Its construc- 
tion was fairly made and carried out, and called for the amount of bonds 
actually issued, and no fraud Is chargea In the inception or exécution of 
such contract. 

B. Raii/Boad Foreclosure— Défenses— Conteacts of Bondholdbrs. 

Certain bondholders of a railroad company, which was operating Its road 
at a loss, and owed a considérable floating debt, made an agreement with 
a proposed lessee of the road not to seek to enforce payment of the inter- 
est on thelr bonds for 10 years. This agreement was unknown to the rail- 
road company and to the trustée of the mortgage securing the bonds. It 
was violated by ail parties to it, almost immedlately, and apparently re- 
pudiated. Some of the parties to it sold their bonds without notice to fBe 
purchasers of the existence of the agreement. HeM, that such agreement 
could not be interposed by a bondholder, to prevent the foreclosm-e of the 
mortgage for default in payment of interest, in a suit by the trustée of the 
mortgage. 

This was a suit by the Parmers' Loan & Trust Company against 
the Bockaway Valley Eailroad Company and others for the fore- 
closure of a mortgage. W. T. Melick petitioned to hâve the decree 
of sale opened, and for leave to file an answer. Denied. 

Charles E. Hill, for petitioner. 

Eobert L. Lawrence, for complainant. 

Flavel McGee, for First Nat. Bank of Jersey Ciiy, bondholder. 

GEEEN, District Judge. The Eockavray Valley Eailroad Com- 
pany, a corporation organized under the laws of the state of New 
Jersey, in the year 1890 made executed and delivered to the Farm- 
ers' Loan & Trust Company, of the state of New York, its indenture 
of mortgage, covering ail its property and franchises, to secure cer- 
tain coupon bonds given by it, in ail amounting to $200,000; the 
trust company being, as well, the mortgagee, and the trustée for 
the owners and holders of the said bonds. Among other things, it 
was provided in and by the said mortgage that if default should be 
made in the payment by the mortgagor of any installment of inter- 
est as the same might become due upon said bonds, and if such de- 
fault should continue for a period of 90 days, the whole principal 
sum of the said bonds should immediately become due and payable. 
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and if, after demand, the principal and accrued interest sliould not 
be paid, the trust company, as trustée, was autliorized, upon the 
request of the holders of a majority, in value, of the bonds, to 
foreclose the mortgage, and cause the mortgaged premises and fran- 
chises to be sold in satisfaction of the bonded debt It appears 
from the bill of complaint in this case that such def ault in the pay- 
ment of interest has occurred; that it has continued for a long 
time; that the holders of more than |140,000 of said bonds hâve 
requested the trustées to take the necessary steps to protect them 
by foreelosure of the mortgage j and that to that end tJie trustée 
commenced an action in this court, which has progressed in an or- 
derly and customary manner, and has resulted in a decree of fore- 
elosure, with the usual directions for the sale of the mortgaged 
premises. The property covered by the mortgage has been adver- 
tised to be sold at public sale by the spécial master appointed for 
that purpose, according to law, and the sale is to take place within 
a fortnight. At this juncture the petitioner, William T. Melick, 
who is the owner of one of the said bonds, of the value of $500, but 
who claims in this proceeding to represent other bondholders own- 
ing bonds to the amount of $22,900, presented to the court a péti- 
tion asking that the decree of foreelosure and sale heretof ore made 
may be opened, set aside, and vacated, and that he and his asso- 
ciâtes may be permitted to enter their appearance to the action, and 
file an answer to the bill of complaint of the complainànt, and in 
that way interpose two défenses: First, that there has been no such 
def ault in the payment of interest by the mortgagor as was con- 
templated by the deed of mortgage; and, secondly, that some of 
the bonds presumably represènted in this proceeding by the com- 
plainànt were issued without considération, and are void as out- 
standing obligations. 

To permit a cause which has seemingly moved in such an orderly 
and customary way to be interrupted at so late a stage, and at so 
critical a point in its progress towards a final decree, can only be 
justifled on the ground that other wise there wouM be a practical 
déniai of justice to the petitioner, caused by the deprivation of his 
right to hâve his day in court. And it is well settled that he who 
seeks to obtain such interférence by a court of equity must thor- 
oughly clear himself of any suspicion of lâches in making his appli- 
cation. The petitioner strives to do this, in the présent case, by 
declaring that his ârst knowledge of this foreelosure suit was ac- 
quired after the posting of the advertisements of the /sale of the 
mortgaged premises to be made, as stated, by the spécial master, 
and that he took his présent action immediately thereafter. If 
this statement were uncontradicted, it would go a very great way 
in relieving him from charges of delay. But it is flatly contra- 
dicted, — directly by one witness who long ago couver sed with him 
about the foreelosure, — impliedly by another; and it is in évidence, 
without objection, that in the neighborhood where the petitioner 
lives the pending proceedings for foreelosure were a cômmon topio 
of conversation, and had been so for months. In view of thèse 
«ontradictory statements, it is not possible to say that the effect of 
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the petitioner to excuse his apparent lack of diligence lias been 
successful. The burden of disproving lâches was upon him. The 
testimony is, at least, evenly balanced, and its failure to preponder- 
ate in favor of him who must assume the burden of proof is fatal. 

This conclusion would probably justify a déniai of the prayer of 
the pétition. But there are other réasons for such déniai, as strong, 
if not stronger, than the one given. As stated, the petitioner asks 
for the interférence of the court in his behalf at this time that he 
may interpose alleged défenses in bar of the foreclosure sought. 
Thèse défenses are two: First, that there had been no default in 
payment of interest due upon the bonds; and, second, that some of 
the bonds represented by the complainant were without considéra- 
tion, and should be canceled. As to this last allégation, it is enough 
to say that it is wholly unsupported by any évidence now before 
the court In fact, the allégation itself is extremely vague and in- 
definite, and seemsi to be based solely upon an assumption that the 
railroad of the mortgagor could hâve been, or perhaps was, built 
and constructed for less thah the amount of the bonds which were 
issued to pay therefor. It such allégation were well proved, it 
would not invalidate the bond issue. The only matter for inves- 
tigation would be whether the contraet for building and construct- 
ing the railroad was fairly made, fairly carried eut, and called for 
the amount of bonds in payment therefor which were in fact issued. 
Whether the contraet was a bénéficiai one to the company or other- 
wise, or whether it agreed to pay too much to the contractors for 
the work done, cannot noAv be considered. There is no charge 
made of fraud in the inception or exécution of the contraet under 
which the bonds in question were issued. In the absence of such 
allégation, as the matter now stands before the court, the issue of 
bonds under it must be held valid. If, however, the petitioner 
should be advised hereafter that any part of the bond issue is fraud- 
ulent, he will hâve the right to raise such question before the mas- 
ter, to whom ail bonds must be submitted before they can partici- 
pate in the distribution of the funds realized from the sale of the 
mortgaged premises. It is not necessary to interrupt the progress 
of this suit at this time to seeure him that right. 

The other défense which the petitioner desires to interpose rests 
upon peculiar gronnds. It is not denied that the semiannuaJ inter- 
est which has grown due upon the bonds in question has been in 
default for many months, — for years, in fact. But the petitioner 
seeks to avoid thèse many defaults by the force and effect of a cer- 
tain agreement made, executed, and entered into in the year 1890 
by those who were holders of thèse bonds at that date, whereby it 
was expressly agreed by them that they would waive the collection 
of the interest upon their bonds for a period of 10 years. This 
agreement has been submitted to the court It appears from it 
that the Èockaway Valley Eailroad Company was anything but a 
flnancial success. In the transaction of its business it was losing 
money every day. In 1890 one J. N. Pidcock, himself a large bond- 
holder and stockholder, oflered to lease the road, and, by close, 
economical opération, to relieve it of its flnancial troubles. Such 
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a lease was accordingly made. And that it might be render- 
ed less burdensome, if possible, to the lessee, the holders of thèse 
bonds, at that time, agreed with him tbat they wouW net seek to 
enforce the payment of interest upon their bonds as it fell due, for 
10 year; while, on his part, the lessee agreed to pay certain floating 
indebtedness of the Company, and keep and perform certain cove- 
nants. This agreement was between the bondholders and the 
lessee only. The railroad company, the mortgagor, and the Farm- 
ers' Loan & Trust Company, the mortgagee and trustée, were not 
parties thereto, and had no knowledge of it The agreement was 
not made a matter of record. No public notice of it was ever given. 
Practically, it was a secret agreement, binding only upon those who 
executed it Some of the bondholders who were parties to it after- 
wards parted with their bonds, but gave to those to whom they 
transferred their holdings no notice of the existence of this agree- 
ment. The agreement was violated by ail the parties almost im- 
mediately. The lessee failed to pay the floating indebtedness; fail- 
ed to keep and perform his covenants, while the bondholders utter- 
iy disregarded their obligation. Thus it appears that upon appli- 
cation made by the présent petitioner, who was one of the bond- 
holders who had executed the agreement in question, the railroad 
company was, by the court of chancery o^ the state of New Jersey, 
decreed to be insolvent, and a receiTer therefor was duly appointed, 
who, ousting the lessee, took possession of its property and assets. 
This action of this petitioner was in direct violation of the agree- 
ment in question, which, in terms, bound the bondholders to refrain 
from making such application. The truth seems to be that the 
agreement was voluntarily repudiated by ail the parties to it. Un- 
der such circumstances, a court could hardly permit it to be resus- 
citated and used seemingly for the purposes of delay. But, if it be 
admitted that the agreement has yet some virtue remaining, it does 
not appear that it can hâve any force by way of défense to the prés- 
ent action. It was undoubtedly made for the beneflt of the pro- 
posed lessee and of the railroad company. Both are parties to 
thèse proceedings. Neither ask that the agreement should be en- 
f orced. Both treat it as void in ail respects. Clearly, it cannot be 
binding upon the présent holders of the bonds, who are holders for 
value, without notice. How çan it possibly be enforced in equity 
against those who had no part in its exécution, who were ignorant 
of its very existence, who are innocent holders of the bonds, and be- 
came such by the concealment of the agreement in question by those 
who originally executed it? The application of the petitioner is 
addressed to the discrétion of the court. A very clear case should 
be made, to secure favorable considération. No such case has been 
presented, and therefore the prayer of the pétition is refused, and 
the pétition is dismissed. 
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DUPONT et al. v. CITY of PITTSBURGH et al. 

(Circuit Court, W. D. Pennsylvanla. July 6, 1895.) 

No. 6. 

1. Municipal Corporations— Limit of Indbbtbdness — Pennsylvania Consti- 

TOTIOÎT. 

HélA, followlng the décision of the suprême court of Pennsylvanla, that 
the language of article 9, § 8, of the constitution of that state, limiting the 
debt of elties to 7 per cent, of the assessed valuation of taxable property 
therein, means the valuation fixed by the city authorities for eity taxation, 
not that made by county offlcers for county purposes. 

2. Same— Spécial Elections— Pbnnstlvania Acts of Jtjne 9, 1891, and Jtjnb 

10, 1893. 

Held, also followlng the décision of the suprême court of Pennsylvanla, 
that the act of the législature of that state of June 9, 1891, regulating the 
manner of Inçreaslng the indebtedness of municipalities, is not repealed 
by the act of June 10, 1893, known as the "Baker Ballot Law." 
8. Eqtjity Pleading — Impeaching Spécial Election. 

Allégations, in a bill seeking to Impeaeh the resuit of a spécial élection 
to authorize a municipal indebtedness, that, In many districts tickets in 
opposition were not furnished, or. If fumished, were secreted or destroyed, 
and discrimination made between différent lôans proposed, by not f urnish- 
ing tickets against loans to whlch there was opposition, are too indefinlte 
to be a foundation for any relief, though ordinances relating to the élec- 
tion required the mayor to furnlsh ballots. 
4. Municipal Corporations — Street Improvkments — Pennsylvania Statdtb. 

It Is within the lawful power of a city, under the Pennsylvania statute 
of May 16, 1891, relating to the opening and improvement of streets, to 
provide funds to meet an estimated liability for the costs, expenses, and 
damages of opening a street; and it is not to be presumed that more of 
the fund raised -will be used In making such improvements tlian will be 
lawfuUy applicable thereto. 

Wm. B. Eodgers and J. M. SMelds, for plaintiffs. 
Watson & McCleave and W. C. Moreland, for défendants. 

Bëfore ACHESON, arcuit Jndge, and BUFFINGTON, District 
Judge. 

AOHESON, Circuit Judge. The main object of this bill is to re- 
strain tlie city of Pittsburgh and its mayor and controller from exe- 
cuting and issuing any bonds of the city under — ^First, certain ordi- 
nances, enacted on January 14, 1895, providing for the submission 
to the electors of the city of questions of increasing the indebtedness 
of the city for designated purposes; second, an élection in pursuance 
of those ordinances, held on February 19, 1895; and, third, an ordi- 
nance enacted on April 23, 1895, authorizing an issue of bonds to the 
amount in ail of $4,750,000, agreeably to the vote of the electors. 
The bill contests the legality of the proposed increase of the debt of 
the city upon the grounds — First, that the élection relative to that 
increase was not held in conformity with, but in violation of, the 
laws of the state of Pennsylvania; and, second, that such increase 
will contravene the constitutional provision limiting the indebted- 
ness of cities. With respect to the élection of February 19, 1895, 
the complainants maintain that it should hâve been held under and 
in accordance with the provisions of the act of June 10, 1893, popu- 
larly known as the "Baker Ballot Law"; and that, as confessedly it 
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was not so held, but was conducted under and in accordance with 
the provisions of the act of June 9, 1891, the élection was illégal 
and Yoid. The supposed unconstitutionality of the proposed iu- 
crease of the debt of the city is based upon the assumption that the 
constitutional limit of the debt of the city of Pittsburgh is to be as- 
certained by the àssesse'd value of the taxable property therein as 
flxed for county purposes by the ward assessora and the commis- 
sioners of the county of Allegheny. 

The questions thus raised are important, and might be difflcult of 
solution in the absence of authoritative décisions. But such déci- 
sions we hâve. In Bruce v. Pittsburg, and Succop v. Pittsburg, 166 
Pa. St. 152, 30 Atl. 831, 835, the suprême court of Pennsylvania ruled 
that the language in article 9, § 8^ of the constitution, "The debt of 
any city stall never excéed seven per ceùtum upon the assessed value 
of the taxable property therein;" and that of section 2 of the act of 
April 20, 1874, "Any city may incur debt or increase its indebtedness 
to an amouut in the aggregate not exceeding two per centum upon 
the assesssed value of the taxable property therein, as flxed and de- 
terminéd by the last preceding assessed valuation thereof;" and simi- 
lar language thrpughout this act,- — means the valuation flxed by the 
city authorities as a basis of taxation for city purposes, and not the 
valuation made by county officers for- county purposes. Further- 
more, in oné of those cases, the question of the constitutionality of 
the act of Mây 5, 1876, entitled "An act providing for the classifica- 
tion of real estate for the purpose of taxation, and for the appoint- 
ment of assessora in cities of the second class," having been raised, 
the court suStained the act as a rightful exercise of législative pow- 
er. Then, again, in the still later case of Evans v. Township of Wil- 
liston (pending when th'is bill was flled, but since decided),'^ the su- 
prême court of Pennsylvania held that the act of June 10, 1893, did 
not repeal the act of June 9, 1891, regulating the manner of in- 
creasing the indebtedness of municipalities, and that so much of the 
act of 1893 as relates to élections other than those for public offlcers 
was unconstitutional; and the court sustained a township élection 
held Pebruary 20, 1894, for the increase of the debt of the township,^ 
conducted according to the provisions of the act of 1891. 

Now, upon the construction of the constitution and laws of a state, 
the courts of the United States, as a gênerai rule,followthe décisions 
of the highest court of the state, unless they conflict with or impair 
the efficacy of some provision of the constitution or of a law of the 
United States, or a rule of gênerai commercial law. Gormley v. 
Glark, 134 U. S. 338, 10 Sup. Ot 554; Stutsman Go. v. Wallace, 142 
U. S. 293, 12 Sup. et. 227. In the présent instance no good reason 
appears for departing from the gênerai rule. The questions hère 
involved altogether acisç under the constitution and laws of the 
state of Pennsylvania, and concern the powers conferred by the state 
lipon one of her own municipalities; and, therefore, we think that 
the décisions of the supreïne couyt of the state upon those question» 
are concluaive upon us. 

132 A.a 8T. 
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As respects the main branch of this case, we are not able to see 
that the opinions delivered by the suprême court of Pennsylvania 
leave open any material question. Although, in discussing the act 
of May 5, 1876, the court made mention only of the supposed defect 
in the title of the act, the décision implied that, in the judgment of 
the court, the subject-matter of the act was prOper for class legisla,- 
tion, and that the act was free from any valid objection iipon consti- 
tutional grounds. In the Williston Township Oase, particular notice 
was not talœn of the provision in the act of 1891: "Such élection 
shall be held * • » under the same régulations as provided by 
law for the holding of municipal élections." Clearly, however, 
thèse words are to be understood as meaning that such régulations 
are to govern in so far as they are not inconsistent with the spécifie 
régulations prescribed in the act of 1891; and this construction is 
implied in the décision of the suprême court sustaining the township 
élection. 

Little need be said with référence to the aTorment in the bill : 

"In many élection districts, tickets in opposition to the Increase of debt were 
not furnished, or, if furnished, were secreted or destroyed, and discrimination 
made between différent loans that were proposed by the city, by the nonfur- 
nishlng of tickets In relation to increase of debt, against whieh it was con- 
sidered there would be great opposition. That by this violation of law and un- 
fair and unjust action a fuU and free expression of the public will was pre- 
vented, and a majorlty returned for said increase of debt." 

If an élection for the increase of municipal Indebtedness is im- 
peachable by a bUl in equity upon any such ground as is hère sug- 
gested, still there are several sufficient answers to the aboyé aver- 
ment. In the first place, there was no statut© requiring the public 
authorities to furnish tickets to the electors at such an élection, and 
under the act of 1891 every elector had the right to use eithgr a writ- 
ten or printed ticket. Then, again, although it is true that the sev- 
eral ordinances relating to this élection directed the mayor of the 
city to provide the necessary ballots, yet the bill does not charge 
that he failed in his duty in that regard. The alternative averment 
"that, in many élection districts, tickets in opposition to the increase 
of debt were not furnished, or, if furnished, were secreted or destroy- 
ed," is quite insufflcient to impeach the action of the mayor or other 
city authorities. By whom tickets "were secreted or destroyed" is 
not disclosed. The allégations of this paragraph are entirely too 
indeflnite to affect the validity of the élection. 

The tenth and eleventh paragraphs of the bill relate to part only 
of the proposed increase of the city's indebtedness, namely, the issue 
of bonds to the amount of $500,000 for the purpose of acquiring the 
ground for and paying the damages and expenses of opening and îm- 
proving Beechwood avenue and Grant "Way, two boulevards or main 
highways. This branch of the case will be best understood by quot- 
ing those paragraphs; 

"Tenth. ïour orators further aver that said proposed increase of Indebted- 
ness, in so far as It relates to the payment for acquisition of land, aud the 
damages and expenses of construction of highways, is illégal and unju'st, In 
this: Under the laws goreming said city now and for many years past In 
force, the costs and expenses of the opening and Improvement of streets bas 
been and is provided for by assessments upon the property beneflted, but It 
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\s now ^proposed to open and Improve thls and another ayejiue at tlie pub- 
lic expense, thus making a discrimination between thèse and other highways, 
and îaiposing unjust and i,llegal burdens on the taxpayersof said city. 

''Eleveâlh. And your orators further aver and charge that the said ordinance 
for the opening of said Beechwood avenue Is illégal and vold, in that, by the 
said ordinance, it is proposed to proceed under the gênerai acts relating to the 
opening of streets, and the said acts do net authorize the payment by the 
said elty of the costs, expenses, and damages of said opening under the cir- 
eumstâriees ând In the manner proposed by the said city, as shown by the 
ordinance hereto attached." 

The prayers under thia head are that the city be enjoined from 
improving Beechwood avenue "eut of the gênerai funds of said city, 
or out Of funds raised from the sale of said bonds," and "that the or- 
dinance for the opening of Beechwood avenue be declared illégal and 
void." 

The référence made in the bill to the law relative to the opening 
and improvément of streets in the city of Pittsburgh, and the provi- 
sions of the ordinances attached tO the bill, make it proper and nec- 
essary for us, in passing upon the demurrer, to look iato that law to 
détermine whether the complainants are entitled to the relief sought. 
The law governing the opening and improvément of streets in the 
city of pittsburgh, above referred to, is the gênerai act of May 16, 
1891 (P. L. 75), which provides that the damages sustained by the 
opening of streets shall be paid either in whole or in part by the 
municipal corporation, or in whole or in part by assessments upon 
the property beneflted, as the viewers may détermine and the court 
approve, and that the expenses of improving the streets shall be as- 
sessed upon the property beneflted, according to the beneflts, if sufiÊ- 
cient can be found, but, if not, then that the deflciency, when flnally 
ascertained, shall be paid by the municipal corporation. The ordi- 
nance for opening Beechwood avenue is in strict conformity with the 
tenus of this act, and there is nothing on the face of the other ordi- 
nances to indicate an intention to départ from those terms. It 
seems to hâve been the judgment of city councils and a majority of 
the electors that the portion of the damages and expenses of open- 
ing and improving the two boulevards justly and legally chargeable 
against the city might reach the sum of |500,000. It is, we think, 
within the lawful power of the city to provide funds to meet this 
estimated liability, and the proposed issue and sale of bonds to that 
amount for that purpose is in conformity with the ordinances of 
councils and the action of the electors. It is not to be presumed 
that more of the fund so to be raised will be used in making thèse 
improvements than shall lawf ully be applicable thereto agreeably to 
the détermination of the viewers and approval of the court No 
threatened misapplication of the fund is charged. The bill proceeds 
tipon an imperfect view of the gênerai System established by law for 
opening and improving streets in the municipalities of the state, in- 
cluding the city of Pittsburgh. Certainly, the complainants are not 
entitled to the spécifie relief prayed for, and, imder the averments 
of the bill, we do not perceive that they are entitled to any relief. 
The demurrer to the MU of complaiat is sustained. 

BUFFINGTON, District Judge, concurs. 
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BOOTT, Intervener, v. FARMERS' LOAN & TRUST CO. et aL 

(Circuit Court of Appeals, Eighth Circuit. June 4, 1895.) 

No. 575. 

1. Bailboad Porbclosubk— Ebceivership— Propertt hot Covered bt Mort- 

gage. 

A court of equlty has no power, upon a bill for tlie foreclosure of a rail- 
road mortgage, to take Into its custody or control, through a receiver or 
otlierwise, property not covered by the mortgage, nor to make any order 
tliat will lilnder or delay creditors in subjecting property not covered by 
the mortgage to the payment of thelr debts. 

2. EqUITT— EeCEIVERSHIP— HiNDEBINQ OR DbI/ATING Crbditors. 

Certain stockholders, bondholders, and gênerai creditors of the N. Ry. 
Co. flled a bill against that company, alleging that its earnings were insufii- 
cient to pay expenses and fixed charges; that it owed a large floating debt; 
that it was Important to its creditors and the public that the unity of the 
Une formed and controUed by the company should be preserved; that, un- 
less the property of the company were taken Into judidal custody, it would 
be broken up, and its value dissipated, by the enforcement of their rem- 
édies by individual creditors, and the forfelture of leases by other com- 
panies; and thereupon prayed for the appointment of recelvers to hold the 
property of the company in order that it might be managed and dlsposed 
of to the best advantage, and that ail the obligations of the company might 
be discharged. Upon consent of the company, receivers were appolnted, 
and an order made that they should pay current expenses, sums due to 
other Connecting roads, and ail sums due for wages within seven, and sup- 
plies and materials within six, months. A llttle more than six months be- 
fore the appointment of the recelvers, one S. recovered a judgment against 
the company for neeessary supplies furnished to it, the indebtedness hav- 
ing accrued some years earlier. S. Intervened in the suit in which the re- 
ceivers were appolnted, asking leave to levy an exécution on certain lands on 
which his judgment was a lien. Held, taat the court had no power to hin- 
der and delay creditors of the company by withdrawing its property in- 
definitely from the opération of their remédies, or by excludlng from the 
benefit of the trust it had assumed any class of creditors or debts accru- 
ing before any particular time, and that leave should be given to S., if not 
promptly paid by the receivers, to levy an exécution on the property sub- 
ject to the lien of his judgment. 

'Appeal from the Circuit Court of the United States for the Dis- 
trict of North Dakota, 

This was an intervening pétition, flled by Charles Scott in the Con- 
solidated cause of the Farmers' Loan & Trust Company, P. B. 
Winston, and others against the Northern Pacific Railroad Com- 
pany, praying for the payment of a judgment held by him as a pref- 
erential debt, or for leave to issue an exécution against property 
of the railroad company in the hands of the receivers. The circuit 
court dismissed the pétition. The intervener appealed. Reversed. 

On the 15th day of August, 1893, there was filed in the circuit court of the 
United States for the Bastem district of Wisconsln a bill in equity In which 
P. B. Winston, the Farmers' Loan & Trust Company, and others were named 
as plaintlfCs, and the Northern Pacifie Railroad Company was named as de- 
fendant 58 Fed. 257. A copy of this bill was thereafter, on the same day, 
flled In the United States circuit court for the district of North Dakota. The 
United States circuit court for the Bastem district of Wisconsln was the court 
of primary jurisdlction in the case, and the United States circuit court for the 
district of North Dakota, and other districts in which slmilar bills were flled, 
v.t59F.no.l — 2 
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are courts of anclllary jurisdiction, and In the foreclosure suit hereafter men- 
tioned thèse courts sustained towards each other the same relation. 

The bill alleged that some of the complainants were owners of some of the 
stock and bonds of the Korthern Pacific Railroad Company; that others were 
gênerai creditors of the Company; that the Farmers' Loan & Trust Company 
was trustée In certain mortgages made by the company; gave a history of the 
road and Its indebtedness; averred that its eamlngs were inadéquate to pay 
its operatlng expenses and flxed charges; that it owed a large floating debt; 
"that the said rallroads and property, as now held and controlled by the de- 
fendant, as aforesaid, form an important trunli Une, which constitutes one of 
the most Important ingrédients of its value, and that its severance -would re- 
suit in a ruinons sacrifice to every interest in the property; and that unless 
this court, in view of the impending and inévitable defaults as aforesaid, will 
deal with the property as a single trust fund, and take it into judicial custody 
for the protection of every interest therein, indlvidual creditors will assert 
their remédies in différent courts in sald several countles; that a race of dili- 
gence will resuit, and judgments and priorities will be attempted; that levies 
and attachments will be laid upon engines and cars of the défendant, which 
wiU greatly interfère with, and ultimately prevent, the défendant from the 
proper discharge of its duties as public carrier; that the United States mails 
will be stopped; that the défendant will be unable to fulflll its charter duties 
to the government of the United States and to Connecting railroads; that com- 
merce between the several states will be Interfered with; that communication 
between many cities, towns, and places which are whoUy dépendent upon said 
railroads will be interrupted; that serions and irréparable injury to their trade 
and commerce and their gênerai prosperity will resuit; that divers of the 
lessors of the railroads now operated by the défendant as aforesaid will en- 
fôrce the re-entry covenants of their leases; that a continued default of the 
mortgage debts wUl, by the tenns of the varions mortgages, produce the im- 
médiate maturity of ail the bonds secured by said mortgages; that à vast ând 
unnecessary multiplicity of suits will resuit, and a most important and valu- 
able property will be dismembered by the clashing decrees of many courts at 
the suits of separate creditors; that said property may be shielded and pre- 
served as a valuable single trust property by adéquate judicial protection, and 
the sums due and to become due to the defendant's bondholders and creditors 
secured and ultimately paid in full. But your orators aver that unless such a 
course Is pursued, to wit, the taking of the property into judicial custody, said 
property will be dismantled, dissipated, and dismembered, and vast sums of 
money will be lost to the varions creditors and stockholders of sald company, 
and the public interests seriously afCected. * * ♦" To avert thèse disasters, 
and to prevent the gênerai creditors of the company from coUectlng their 
debts in due course of law, the blU prayed for the appointment of receivers, 
and averred "that, if the defendant's said railway System and the lands so 
remalning to it can be taken into judicial custody, and preserved and man- 
aged as a unit, said remaining lands can be sold from tlme to time for priées 
equal to their constantly Increasing value, and that the proceeds that will be 
received from such sales, together with the earnings of the defendant's rail- 
way System, will be more than sufflclent to pay and discharge ail the defend- 
ant's obligations to its creditors, and préserve for its stockholders said rail- 
way System, freed from debt." 

As is customary in cases of this character, the railway company entered a 
voluntary appearance to the biU, and confessed ail its allégations, and con- 
sented to the appointment of its président and two other persons as receivers. 
The order appointlng the receivers provided they should pay: "(1) Ail current 
expenses Incident to the création or administration of this trust, and to the 
operatlng of said railroads and properties. (2) AU sums due or to become due 
Connecting or Intersecting Unes of railroads arising from the Interchange of 
business, and for track service of other railroads used by said Northern Paciflc 
Railroad Company in the opération of Its Unes, trafQc, and car-mlleage bal- 
ances, and ail amounts now due from said Northern Pacific Railroad Company 
for taxes and assessments uiron the property or any part thereof. (3) The 
amounts due to ail opôratives and employés of sald company for any services 
rendered to said company since the 15th day of January, A. D. 1893. (4) AU 
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amounts due for supplies and material purchased and used in operating said 
railroads, or due by said company for supplies furnisbed to laborers, and cred- 
ited against their labor, since the 15tli day of February, A. D. 1893." i 

On the 18th day of October, 1893, tliere was filed in the United States cir- 
cuit court for the district of North Dakota, by the Fanners' Loan & Trust 
Company, a blll in equity against the Northern Pacific Railroad Company to 
foreelose certain mortgages on the road and property of the défendant Com- 
pany on which default had been made in the payment of interest. In this 
case the same receivers were appointed that were appointed in the flrst case, 
and upon motion the two suits were Consolidated. The order relatiug to the 
payment of debts was the same in both suits. On the 26th of May, 1892, 
Charles Scott, the intervener, brought suit against the Northern Pacific Rail- 
road Company in the district court of Cass county, N. D., and on the 14th day 
of February, 1893, recovered judgment against the company for $3,115.50. An 
appeal was taken from thls judgment by the défendant to the suprême court 
of the State, which was afterwards dismissed. The cause of action upon which 
the judgment was rendered was founded upon the same contract, and was of 

•NOTE. As a part of the hlstory of the receivership under this bill it may be 
stated that a similar bill was filed in the United States circuit court for the district of 
Minnesota on the same day, and like orders made thereon. Afterwards, when the 
question of the sufaciency of the bill to justify the appointment of receivers came 
before the United States circuit court for the district of Minnesota, that court held 
the bill did not state a case of équitable cognizance, and discharged the receivers, and 
dismissed the bilL Thereupon the Fermera' Loan & Trust Company filed its bill 
against the Northern Pacific Railroad Company to foreelose certain mortgages In re- 
spect of which it was alleged the company had made default in the payment of inter- 
est, and prayed for the appointment of receivers, which prayer was granted, and the 
same persons appointed receivers who had previously beên appointée by the court of 
primary jurisdiction in Wisconsin. The order of the circuit court in Minnesota ap- 
pointing the receivers in the foreclosure suit contained the foUowing, among other 
provisions: "And it appearing to the court that the défendant company owes debts 
and bas iuourred liabilities which the holders thereof couid, without any interférence 
with the légal or équitable rights of the complainant under the mortgage set out in the 
bill, coUeot by proceedings at law from said défendant, by seizlng its rents, income, 
and earnings, and in other lawful modes, if not restrained from so doing by this court, 
and that it would be inéquitable and unjust for the court to deny to said creditors their 
légal right to coUect their several debts by appointing receivers to take and reçoive 
Jhe earnings of said road during the pendency of this suit, as prayed by the com- 
plainant, without providing for the payment of such debts and liabilities: It is 
therefore declared that this order appointing receivers herein is made upon this ex- 
press coudition, namely : That ail debts, demauds, and liabilities due or owing by the 
défendant company which were contraoted, accrued, or were incurred in this district, 
or are due or owing to any résident of this district, for ticket and freight balances, or 
for work, labor, materials, machinery, flxtures, and supplies of every kind and char- 
aoter, done, performed, or furnished in the repair, equipment, or opération of said 
road and its branches in the state of Minnesota, and ail liabilities incurred by the said 
company in the transportation of freight and passengers, including damages for in- 
juries to employés or other persons, and to property, which bave accrued, or upon 
which suit has been brought or was pending, or judgràent rendered in this state wlthia 
twelve months last past, and ail liability of said company to persons or corporations 
who may hâve heretofore become résidents or citizens of this district who may hâve 
beoome sureties for said company on stay or supersedeas bonds, or cost bonds, or 
bonds in garnishment proceedings, without regard to the date of said bonds, or 
whether such bonds were furnished in actions or proceedings pending within this dis- 
trict or elsewhere, together with ail debts and liabilities which the said receivers may 
incur in operating said road, including claims for injury to persons and property as 
aforesaid, shall constitute a lien on said railroad and ail property appurtenant thereto, 
in this district, paramount to the lien of the mortgages of which foreclosure is sought 
in the bill in this case; that said railroad shall not be released or discharged from the 
liens hereby declared until such debts and liabilities are paid. The receivers are 
authorized and directed to pay ail such debts and liabilities, as the same shall accrue, 
out of the earnings of the road, if practicable, or out of any funds in their hands ap- 
plicable to that pu rpose; and, if not sooner discharged, then the same shall be paid 
outof the proceeds of the sale of said road." The order relatingto the pay méat of 
debts in the district of Minnesota, being made by a court of ancillary jurisdiction, was 
restricted in its opération to debts due to citizens of that district, or debts contracted 
or payable in that district. The validity of the order was not oontctited, and the debts 
embraced therein were paid by the receivers from moneys derived from the earnings 
of tbe road and other sources. 
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the same ejiaracter, as that upon which Judgment was rendered In favor of 
Joseph Lamont, the défendant In error In case No. 594 (Northern Pae. R. Co. 
V. Lamont, 69 Fed. 23), the only différence being as to the date of the accrual 
of the Indebtedness; the Indebtedness In this case having accrued under the 
contract prior to the Ist day of January, 1889. On the 25th of November, lSt)3, 
the Intervener flled hls pétition In the court below, setting up the foregoing 
facts, and alleging that his judgment was a lien on certain real estate of the 
Northern Paciflo Rallroad Company in Cass county, N. D., which was not in- 
eluded in any of the mortgages sought to be foreclosed; that he could hâve 
made the amount of hls judgment by sulng out exécution thereon, and selling 
the land of the défendant, and would hâve done so but for the appolntment of 
reeeivers in this case. 

The record In this case and in that of Northern Pac. E. Co. v. Lamont (No. 
594) 69 Ped. 23, are very much mingled. As they grow out of the same trans- 
action, and are of the same gênerai character, they were probably heard to- 
gether in the court below. The intervener clalmed in the court below that his 
judgment should be allowed and paid as a preferentlal debt, or that he should 
hâve leave to sue but exécution on hls judgment, and sell the lands of the de- 
fendant Company not included In the mortgages in suit. There was a référence 
to a master, testlmony was taken, and upon a final hearing the court below 
dlsmlssed the Intervener's pétition, who thereupon appealed to this court 

Charles E. Joslin, for appellant. 

0. W. Bunn (H. C. Truesdale and Turner, McClure & Eolston, on 
the brief), for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

Although some technical objections are taken to intervener's péti- 
tion, we think it sufflciently appears from an examination of the 
whole record that the intervener did set up that his judgment was 
a lien on certain real estate of the railroad company which was not 
embraced in any of the mortgages in suit, and that he desired thé 
leave of the court to sue out exécution on his judgment, and sell 
euch lands, which were particularly described. As the intervener 
will be satisfied with this relief, we need not consider the question 
whether his judgment ought to be paid as a preferentlal debt. A 
spécial prayer for this relief was not necessary. The pétition con- 
cluded with a gênerai prayer "for ail other further and proper re- 
lief," and that was sufficient. It sufflciently appears from the rec- 
ord before us that the intervener's judgment was and is a lien on 
the lands of thé railroad company described in the pétition, and 
that the lien of the mortgages which the complainant the Farmers' 
Loan & Trust Company seeks to foreclose does not extend to or em- 
brace such lands. When a bill is flled to foreclose a mortgage, 
the court may, upon a proper showing, appoint a receiver to take 
into his possession and control the mortgaged property. But the 
jurisdiction possessed by a court of chancery to foreclose a mort- 
gage and to appoint a receiver for the mortgaged property pending 
the foreclosure gives it no jurisdiction or power to seize or take into 
its custody or control, through a receiver or otherwise, property of 
the debtor which is not covered by the mortgage. Nor can the 
court in such a suit rightfully make any order that will prevent, 
hinder, or delay the other creditors of the mortgagor from subject- 
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ing the property not included in the mortgage to the payment of 
their debts. A mortgagee bas the undoubted right to subject the 
mortgaged property to the payment of the mortgage debt, to the 
exclusion of ail gênerai creditors of the mortgagor and persons hold- 
ing junior liens thereon; but as to ail property of the debtor not 
included in the mortgage the mortgagee is in no better plight than 
if he had no mortgage. It is clear, therefore, that, so far as relates 
to the receiTership in the foreclosure suit, the intervener was en- 
titled to an order discharging the land mentioned from the custody 
of the receivers, and granting him leave to sell the same on exécu- 
tion to satisfy his judgment. 

The next inquiry is, was the intervener deprived of his right to 
collect his judgment by due course of law by reason of the bill filed 
on the 15th day of August, 1893, and the order s made in that suit? 
That was not a bill to foreclose a mortgage or enforce any other 
lien on the property of the company. Though the railroad company 
was made a défendant to the bill, it is obvions that it was not an 
adversary proceeding, and that it is to be viewed precisely as if the 
company itself had flled the bill. The bill did not contemplate the sale 
of the road or the dissolution of the corporation. Briefly, it alleged 
the company owed more debts than it was thenreadytopay, and that, 
unless the courts shielded and preserved its property by taking it in- 
to its judicial custody, large sums of money would be lost to its 
creditors and stockholders, and the public interests injuriously af- 
fected; but that, if the court would take the road and its property 
into its judicial custody, and préserve and manage "the same as a 
unit," the same would "be more than sulficient to pay and discharge 
ail the debts and obligations to its creditors, and préserve to its 
stockholders said railway System freed from debt." The bill, it is 
évident, contemplated the continuance of the receivership until the 
court received money enough from the saJes of the lands of the com- 
pany, and from the earnings of the road, to pay ail the debts of the 
company, and, when this had been accomplished, it was to hand the 
property over to the stockholders freed from debt. It placed the 
property of the company beyond the reach of its creditors, and put 
it under the management of the chancellor until the earnings and 
income therefrom should be sulficient to pay the debts of the com- 
pany. The bill gave no intimation of the length of time that would 
be required to enable the chancellor to accomplish this task. The 
management of the road by its président and board of directors was 
not assailed; on the contrary, the company was eager to hâve its 
président appointed a receiver, and it was done. 

It is obvions that if an individual or private business corporation 
had conveyed its property to another for the same purposes and 
upon the same trusts that the court was asked to take this property, 
and did take it, the law would hâve stamped the conveyance as one 
made to hinder and delay creditors, and fraudulent and void for 
that reason. In the case of Glenn v. Liggett, 47 Fed. 472, 474, Judge 
Thayer said: 

"Ordinarily, and In the absence of a Btatute expressly authorizlng such a pro- 
ceeding, courts of equity hâve no greater control over tbe afCairs of a private 
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corppratjon when It becomes insolvent iUian they hâve qver the affaire of an- 
Indlvidual. They are not courts ofbankniptcy." 

And see, to the same efifect, Silver Mines v. Brown, 58 Fed. 644, 7 
0, G. A. 412, 19 U. S. App. 203; Walters T. Trust Co., 50 Fed. 316. 

Assuming, but not deciding, that the bill presented a case of 
équitable cognizance becanse the défendant company was a quasi 
public corporation, nevertheless it was clearly one which looked to 
the payment of ail the debts of the company. It did not suggest 
that any particular creditor or class of creditors was more deserv- 
ing of protection than other creditors. Certainly, on such a bill, 
the court had no authority to bar or exclude from the beneflts of 
the trust it had assumed any class of just and valid debts due and 
owing from the company. If it could, under such a bill as this, 
by a stroke of the pen, bar ail debts the company owed which were 
eontracted six months before the receivers were appointed, it could 
bar ail the debts it owed down to the day the receivers were ap- 
pointed. The order limiting the payment of debts to those which 
accrued within six months preceding the appointment of the receiv- 
ers conflicted with the declared object of thé bill, which averred 
that by placing the property in "judicial custody" it would, under 
such management, "be more than sufQcient to pay and discharge ail 
the défendantes obligations to its creditors. * * *" The theory 
of the bill was that ail of the debts of the company were to be paid, 
and none repudiated. Nor could the court, on such a bill, annul 
or vacate any valid judgment or other lien on the company's prop- 
erty. A court of bankruptcy could not exercise such powers, and 
it will not be claimed that under such a bill as this the court pos- 
sessed larger powers than a court of bankruptcy. Assuming that 
the bill was one that could be maintained, it was the duty of the 
court either to order the receivers to pay the intervener's judgment, 
or grant the intervener leave to sue out exécution on his judgment, 
and sell the land upon which it was a lien. The court has no power 
to hinder and delay a creditor indefinitely in the collection of his 
debt, or to deny to him the right to enforce any lien he may hâve 
upon the property of his debtor for its payment If such bills are 
to be maintained, it would seem the practice under them ought to 
conform as near as may be to the practice in bankruptcy. If an 
assignée in bankruptcy desires ,to préserve to the estate property 
upon which a creditor of the bankrupt has a valid lien, he must pay 
the debt, andj failing to do so, the creditor has a right to hâve his 
lien enforced. .Kimberling v. Hartly, 1 Fed. 571, 1 McCrary, 136. 

The decree of the circuit court is reversed, and the cause remand- 
ed, with instructions to enter an order that, unless the receivers 
shall pay the intervener's judgment within 60 day s after the man- 
date of this court is ûled in the circuit court, the intervener may sue 
out exécution on his judgment, and sell thereon ail the lands of the 
Northern Paciflc Railroad Cîompany in the county of Cass, in the 
State of North Dakota, upon which his judgment is a lien, and 
which are not included in the mortgages which are being f oreclosed. 
in this suit. 
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NOBTHEEN PAO. R. CO. v. LAMONT, Intervener. 

FARMERS' LOAN & TRUST 00. V. SAME. 

(Olrcuit Court of Appeals, Eighth Circuit June 4, 1895.) 

Nos. 594 and 595. 

1. Railboad Foreclosurb — Pbefbrkntiai, Debts. 

Receivers of the N. Ry. Co. were appointed, and ordered to pay current 
expenses, sums due Connecting roads, and sums due for wages within 
seven, and supplies and materials withln six, months. One L. recovered 
a judgment upon a contract for f urnlshing a waltlng room and ticket office 
at an important station, heatlng and lightlng the same, and fiirnishlng 
board and lodging at reduced rates to employés of the company; the in- 
debtedness having accrued more than six months before the recelversMp. 
Held, that such judgment was a preferentlal debt, and should be orderèd 
paid, without regard to the tlme when the debt accrued. 

2. Same — Assignmbnt. 

Held, f urther, that the light of préférence attached to the debt Itself and 
consequently passed to an assignée of the debt. 

Appeal from the Circuit Court of the United States for the District 
of North Dakota. 

This was an intervening pétition filed by Joseph Lamont in the 
Consolidated cause of the Parmers' Loan & Trust Company, P. B. 
Winston, and others against the Northern Pacific Railroad Company, 
praying for the payment by the receivers of a judgment held by him 
as a preferential debt. The circuit court granted the pétition. The 
Farmers' Loan & Trust Company and the railroad company appealed. 

Receivers were appointed for the Northern Pacific Railroad Company by the 
United States circuit court for the district of North Dakota on the 15th day of 
August, 1893, and agaln on the ISth day of October, 1893, on blUs which are 
particularly set ott in the statement in case No. 575 (Scott v. Parmers' Loan & 
Trust Co., 69 Ped. 17), in which an opinion Is herewlth flled. The orders ap- 
polntlng the receivers provided they should pay. "(1) Ail current expenses in- 
cident to the création or administration of this trust and to the operating of 
said railroads and properties. (2) AU suffis due or to become due Connecting 
or intersectlng Unes or railroads arising from the Interchange of business, and 
for track service of other railroads used by said Northern Pacltic Railroad 
Company in the opération of its lines, trafflc and car-mlleage balances, and ail 
amounts now due from said Northern Pacifie Railroad Company for taxes and 
assessments upon the property, or any part thereof. (3) The amounts due to 
ail operatlves and employés of said company for any services rendered to said 
company slnce the 15th day of January, A. D. 1893. (4) AU amounts due for 
suppUes and material purchased and used In operating said railroads or due 
by said company for supplies furnished to laborers and credited against thelr 
labor slnce the 15th day of Pebruary, A. D. 1893." On the Ist day of Septem- 
ber, 1881, Edward H. Bly and the Northern Pacifie Railroad Company entered 
Into a contract whereby the raUroad company leased certain property to Bly, 
who agreed that he would, "at hls own cost and expense, malntain, durlng the 
contlnuance of this lease, upon the said premises, a commodious and fii'st-class 
hôtel, complète In ail its furniture and appointments, • • *" and that he 
would "sultably fit up, maintaln, warm, and light, free of expense to the party 
of the flrst part, such walting rooms as may be requlred in said building for 
the accommodatidn of passengers by the said railroad at Fargo, and also office 
room for the agents of the party of the flrst part for seUing tickets. And the 
party of the second part further agrées that during the contlnuance of tSia 
lease the regular agents ând employés of the party of the flrst part, boardlng 
or roomlng at such hôtel, shall be charged not more than two-thirds of the reg- 
ular translent rates for the tlme being. • • *" To compensate Bly for per- 
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forming thèse covenants of the contract on his part, the Company agreed to 
transport his help and supplies for carrylng on and keeping up the hôtel and 
waiting rooms and ofaces for the company at one-half of the regular tarlfE rates 
for similar transportation at the tlme, The intervener sueceeded to the rlghts 
of Bly under this contract, and performed ail the covenants of tlie conti'act 
obligatory on Bly. The practlce under the contract was for Bly or his succes- 
sors in interest to pay the railroad company the full tarlfC rates at the time 
the service vras rendered, and, when an accounting was had under the con- 
tract, the company accounted for and refunded the one-half of the charges, 
which were to go towards paying Bly or his assignées for furnishing the com- 
pany the accommodations mentioned in the contract. The company did not 
pay the amount due under the contract to the intervener, Lamont, as assignée 
of Bly, for the period from January 1, 1889, to February 27, 1893, and the 
intervener brought suit therefor In the district court for the Third judlclal dis- 
trict of North Dakota, and on the 15th day of November, 1893, reeovered judg- 
ment agalnst the company for the sum of $2,035. On the 28th day of Novem- 
ber, 1898, the Intervener, by leave of court, filed his intervening pétition in 
the suit in which the recelvers were appointed, setting up a recovery of the 
judgment for $2,035, and the facts out of which the indebtedness arose, and 
prayed that it might be allowed as a preferential debt, and the recelvers di- 
rected to pay the same. There was a référence to a master, testimony waa 
taken, and upon final hearing the court below decided the judgment was a 
preferential clalm, and dlrected the recelvers to pay it accordingly. From this 
decree fhe Northern Pacific Railroad Company and Farmers' Loan & Trust 
Company appealed to this court. 

0, W. Bunn (H. C. Truesdale and Turner, McOlure & Kolston, on 
the brief), for appellants. 
Charles E. Joslin, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CAIDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The money for which the intervener reeovered iudgment was in 
fact due to him for providing, furnishing, and maintaining for the 
railroad company at Fargo waiting rooms for its passengers, oflBce 
room for its ticket agents, and a convenient place for its employés 
to board and lodge at reduced rates. To defeat the preferential 
character of this claim, the court would hâve to be satisfled that wait- 
ing rooms for passengers and an oflQce for the ticket agents are not 
essential or necessary, at a town of several thousand population, on 
the Northern Pacific Railroad. We are asked, in effect, to hold that 
passengers on that road, while waiting to take passage on its trains, 
must endure the rigors of a North Dakota climate without shelter, 
and that its ticket agent must be content with an ofQce on the public 
commons, and carry his tickets in his pocket or his hat. The road 
is in straits financially, but we are unwilling to believe that its busi- 
ness is so unremunerative, and itsi patronage so slender as to justify 
it in dispensing with waiting rooms and a ticket office at one of the 
most important towns on its Une west of the Mississippi river. De- 
cided by the strictest rules applicable to this class of cases, the in- 
tervener's claim was clearly a preferential debt * A preferential 
debt is not barred though contracted more than six months before 
the appointment of a receiver. As to such debts, there is no arbi- 
trary "six-months rule," as has been often decided. Haie v. Frost. 99 
U. S. 389; Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct. 675; Central 
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Trust Co. V. St. Louis, A. & T. Ry. Co., 41 Fed. 551; Central Trust 
Co. V. Wabash, St. L. & P. Ry. Co., 30 Fed. 332; Farmers' Loan & 
Trust Co. V. Kansas City, W. & N. W. R. Co., 53 Fed. 182, and note; 
Clark V. Railroad Co.,^ 66 Fed. 803. In the case of Trust Co. v. Mor- 
rison, 125 U. S. 591, 8 Sup. Ct 1004, a liability incurred by the inter- 
vener as surety for a railroad company on an injunction bond to 
Btay exécution on a judgment at law against the company, executed 
more than six years bef ore the date of filing the pétition of interven- 
tion, was held to be a preferential claim. In this case a portion of 
the intervener's claim accrued within six months preceding the ap- 
pointment of the receivers, but the six-months limitation in the or- 
der appointing the receivers has no effect in barring meritorious pref- 
erential claims. This is conceded in the brief of the learned counsel 
for the appellants, where it is said : 

"We do not mean to be understood as clalmlng or urging that claims might 
not and bave not arisen already In the progress of this lltlgation which In 
equlty and good conscience should be paid out of the eamlngs in the banda of 
the receivers, and which, if not already within the scope of tbe order, should 
be the subject of a spécial order to that effect; but clearly there must be a 
limit somewhere, beyond which courts of equity should not go in allowing sùch 
préférences. • • •" 

The right of préférence is one that attaches to the debt, and not 
to the person of the original creditor ; consequently the right passes 
to an assignée of the debt Union Trust Co. v. Walker, 107 U. S. 
597, 2 Sup. Ct. 299. 

The decree of the circuit court is afQrmed, with interest and costs. 



UNITED STATES v. STANFORD. 

(Circuit Court, N. D. Callfornla. June 29, 1895.) 

No. 12,053. 

1. Public Landb— Grant to Cbntbal Pacific Railroad. 

By Act Gong. July 1, 1862 (12 Stat. 489), the Union Pacific Railroad Com- 
pany was created and authorized to build a road from a point in Nebraska 
territory to the terminus of the Central Pacific Railroad Company of Cali- 
fornia. The act contained a grant of lands to the company, and a promise 
by the United States to issue subsidy bonds on the completion of each 40 
miles of road. The act also authorized the Central Pacific to extend its 
Unes to the eastem border of Callfornla, In order to connect with the Union 
Pacific, on the "same terms and conditions in ail respects" as were con- 
tained In the act for the construction of the Union Pacific, and authorized 
it to further extend its lines to the Missouri river, "on the terms and con- 
ditions provided in this act in relation to the said Union Pacific Railroad 
Company, until said roads shall meet and connect, and the whole line of 
said railroad and branches and telegraph is completed." Held, that the 
grants made by the act to the Central Pacific were precisely the same in 
character and amount as those made to the Union Pacific. 

9. RAIIiKOAD COMPANIBS— KePATMKNT OF BONDS — GRANTS ON CONDITION. 

Act Cong. July 1, 1802 (12 Stat. 489), granting lands and subsidy bonds 
to the Union and Central Pacific Railroad Companies, expressly provided 
that neither the lands nor the bonds were to be delivered until the particu- 

» 14 C. C. A. 112. 
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lar section of road to whlch they applied was completed, and that, to se- 
cure payment to the United States, the issnance and delivery bt the bonds 
snould, Ipso facto, constitute ,a first mortgage on the whole Une. Section 
6 of the act provided that the grants -nere made "on condition that sald 
Company shall pay sald bonds at maturlty," and allowed compensation for 
services to thé government to be applied in payment of the bonds, and ai- 
lowed payment to be made whoUy or in part in the same, or other bonds or 
treasury notes or otlier eTidences of debt against the United States. Held 
that, though there was no express covenant by the railroad companies re- 
celving the bonds to repay the United States the amount thereof, the law 
impliea from the provisions of the act and their acceptance by the com- 
panies an absolute and onqnalifled promise on their part for such repay- 
ment. 
8. Same — Bnforcement bt United States. 

Act Cong. July 1, 1862, creatlng the Union Pacifie Railroad Company, 
and grantlng to it and the Central Pacific Company lands and subsidy 
bonds. In section 5 provides that the Issuance and delivery of the bonds 
shall constitute a first mortgage on the road and its appurtenances, and for 
forfeiture to the United States on default In payment of the bonds, pro- 
vided "this section shall not apply to that part of any road now con- 
structed." fleW, that though the proviso, considered alone, might be con- 
strued to confine the property ont of which the government could enforce 
repayment of the bonds to the property constructed with government âid, 
vchen construed with Section 6, providing that repayment may be made 
"wholly or In part in the same or in other bonds, treasury notes, or other 
évidences of debt against the United States," it doesnot limit the Unfted 
States, in enf orcing repayment, to the road and Its appurtenances. 

4. Corporations — Liability op Stockholders. 

The décision of the suprême court of Callfornia that Const. Cal. 1849, 
art. 4, §§ 32, 36, providing that corporate debts shall be secured by "such 
individual liability of the corporations, and other means, as may be pre- 
scribed by. law," and that "each stoekholder of a corporation or joint stoclî 
association shall be Indlvidually and personally llable for hls proportion of 
ail its debts and liability," were not self-exeeutlng, and did not furnish a 
rule by whieh the amount of a stockholder's individual liability could be 
fixed, is blndlng on the fédéral courts. 

5. Same. 

Act Cal. May 20, 1861, providing that each corporate stoelîholder shall 
be "indlvidually llable to the credltors of such company for his proportion, 
that Is to say, in proportion to the amount of stock held by him," without 
stating whether the proportion Is to the whole amount of capital stock or 
to the amount subscribed, or flxlng any method of obtaining the proportion, 
Is too indeflnite to give efCect to Const. Cal. 1849, art. 4, § 36. providing In 
gênerai for the individual liability of corporate stockholdOTS.- 

6. Same. 

Act Cal. April 27, 1863, and Clv. Code Cal. § 322, flxlng a definite Indi- 
vidual liability on stockholders for corporate debts, having been passed 
after the acceptance by the Central Pacific and Western Pacific Railroad 
Companies of the benefits of Act Cong, July 1. 1862, cannot affect the riglits 
of the parties under that act. 

7. Railboad Companies— Acceptattcb of Benepits from United States. 

Though the Central and Western Pacifie Railroad Companies were orgau- 
ized under Californla laws, their subséquent acceptance of the benefit of 
Act Cong. July 1, 1882, granting lands and bonds to aid In extending their 
Unes, created a contract which is the sole test of the liability of their stock- 
holders for repayment of the bonds Issued thereunder, vmafiEected by the 
laws of the State existing at the time of such acceptance. 

In Equity. Bill by the United States of America against Jane 
L. Stanford, as executrix of the last will of Leland Stanford, de- 
ceased, to enforce against the estate decedent's liability as stoek- 
holder in the Western Pacific, Central Pacific, and Union Pacifie 
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Bailroad Companies, for default in payment of bonds issued by com- 
plainants to such companies. Heard on demurrer to tàe bill. 

H. S. Poote, U. S. Atty., and L. D. McKisick, Spécial Asst U. S. 
Atty., for the United States. 

Russel J, Wilson, Mountford S. Wilson, John Garber, and F. E. 
Spencer, for respiondent. 

ROSS, Circuit Judge. The Central Pacific Eailroad Company of 
California was incorporated June 28, 1861, under and by virtue of 
the laws of the state of California, with a capital stock of |8,500,000, 
divided into shares of the par value of |100 each, for the purpose of 
building a railroad estimated to be 115 miles in length, from the city 
of Sacramento, through Sacramento, Placer and Nevada counties, to 
the eastern boundary of the state of California. 

July 1, 1862, congress passed an act (12 Stat 489) by vrhich it cre- 
atedthe Union Paciflc Railroad Company, and authorized andempow- 
ered that company to locate, construct, f urnish, maintain, and enjoy a 
continuous railroad and telegraph, with the appurtenances, from a 
point on the lOOth meridian of longitude west from Greenwich, be- 
tween the south margin of the valley of the Bepublican river and 
the north margin of the valley of the Platte river, in the then territory 
of Nebraska, at a point to be fixed by the président of the United 
States after actuaJ surveys; thence running westerly, upon the 
most direct, central, and practicable route, through the then terri- 
tories of the United States to the western boundary of the then terri- 
tory of Nevada, there to meet and connect with the Une of the Cen- 
trai Pacifie Eailroad Company of California. 

By section 2 of the act of 1862, congress granted to the Union 
Pacific Eailroad Company a right of way through the public lands 
for the construction of the railroad and telegraph Une it was au- 
thorized to build, together with ail necessary grounds for stations, 
buildings, workshops, dépôts, machine shops, switehes, sidetracks, 
turntables, and water stations, and the right to take, from the public 
lands adjacent to the line of its road, earth, stone, timber, and other 
material for its construction. To further aid in its construction, 
congress, by section 3 of the act, granted to the corporation it then 
created five alternate sections of the public lands on each side of 
the road, with certain réservations and exceptions, not important 
to be mentioned, which lands, it was provided by section 4 of the 
act, should be patented to the company as fast as the company 
should complète 40 consécutive miles of any portion of the railroad 
and telegraph line, properly equipped and ready for the service con- 
templated by the act, to be shown by the certificate of commission- 
ers authorized to be appointed by the président And by section 
5 it was enacted that, upon the certificate in writing of the commis- 
sioners so appointed of the completion and equipment of 40 consécu- 
tive miles of the railroad and telegraph line the Union Pacific Eail- 
road Company was by the act authorized to construct, the secre- 
tarv of the interior should issue to the company bonds of the United 
States of $1,000 each, payable in 30 years after date, bearing 6 per 
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centum per annum interest, interest payable semiannuallj, to tlie 
amount of 16 of such bonds per mile for such section of 40 miles ; 
"and," proceeds the statute, "to secure the repayment to the United 
States, as hereinafter proTided, of the amount of said bonds so is- 
sued and delivered to said company, together with ail interest there- 
on which shall hâve been paid by the tJnited States, the issue of 
said bonds and delivery to the company shall ipso facto constitute 
a first mortgage on the whole line of the railroad and telegraph, to- 
gether with the rolling stock, flxtures, and property of every kind 
and description, and in considération of which said bonds may be 
issued; and on the refusai or f allure of said company to redeem 
said bonds, or any part of them, when required so to do by the sec - 
retary of the treasury, in accordance with the provisions of this act, 
the said road, with ail the rights, functions, immunities and appur- 
tenances thereunto belonging, and also ail lands granted to the 
said company by the United States, which, at the time of said de- 
fajilt, shall remain in the ownership of the said company, may be 
taken possession of by the secretary of the treasury, for the use and 
beneflt of the United States: provided, this section shall not apply 
to that part of any road now constructed. 
The next section of the act of 1862 is as follows: 

"Sec. 6. And be It further enacted, that the grants aforesaîd are made upon 
condition that said company shall pay said bonds at maturity and shall keep 
said railroad and telegraph line in repair and use, and shall at ail times trans- 
mit dispatches over said telegraph line, and transport mails, troops and muni- 
tions of war, supplies and public stores upon said railroad for the government 
whenever required to do so by any department thereof, and that the govern- 
ment shall at ail times hâve the préférence ni the use of the same for ail the 
purposes aforesaid (at fair and reasonable rates of compensation, not to ex- 
ceed the amounts paid by private parties for the same kind of service) ; and 
ail compensation for services rendered for the govemment shall be applied 
to the payment of said bonds and interest until the whole amount is fuliy 
paid. Said company may also pay the United States, wholly or in part, in the 
same or other bonds, treasury notes or other évidences of debt against the 
United States, to be allowed at par; and after said road is completed, until 
said bonds and interest are paid, at least 5 per centum of the net earnings of 
said road shall also be anrmally applied to the payment thereof." 

By section 7 the Union Paciflc Company was required to ûle its 
assent to the provisions of the act, and to complète its road, within 
a certain designated date. 

By section 9, the Leavenworth, Pawnee & Western Eailroad of 
Kansas was authorized to construct a railroad and telegraph line 
from the Missouri rivei*, at the mouth of the Kansas river, on the 
south side thereof, so as to connect with the Pacific Railroad of 
Missouri, to the aforesaid point on the lOOth meridian of longitude 
west from Greenwich, upon the same terms and conditions as were 
provided in the act for the construction of the Union Paciflc railroad 
and telegraph line, and there to connect with the Union Paciflc Com- 
pany, and with certain provisions for connections with railroaâs 
from Missouri and lowa, also provided for by the act. And sec- 
tion 9 of the act of 1862 contained this further provision : 

"The Central Paciflc Railroad Company of California, a corporation exist- 
ing under the laws of the state of California, are hereby authorized to con- 
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struct a rallroad and telegraph Une from the Paciflc coast, at or near San 
Francisco, or the navigable waters of the Sacramento river, to the eastem 
boundary of Californla, upon the same terms and conditions. In ail respects, 
as are contained in this act for the construction of said rallroad and telegraph 
Une flrst mentioned (namely, the Union Pacific Eailroad Company), and to 
meet and eonnect with the flrst-mentioned rallroad and telegraph Une on the 
eastem. bouijdary of Californla." 

Both the Central Paciflc Eailroad Company of California and the 
Kansas Company mentioned were by the act required to file their 
assent to its provisions, and to complète their respective roads with- 
in certain specifled dates. And the act of 1862, in section 10, pro- 
ceeded to provide that those companies, or either of them, after 
completing their respective foads — 

"May unité upon equal terms with the flrst named company (the Union Pa- 
ciflc Eailroad Company) in constructlQg so much of said rallroad and telegraph 
Une, and branch railroads and telegraph Unes, in this act hereinafter men- 
tioned, through the terrltories from the state of California to the Missouri 
river, as shall then remain to be constructed, on the same terms and conditions 
as provided in this act in relation to the said Union Pacifie RaUroad Company. 
And the Hannlbal and St. Joseph Rallroad, the Pacific Rallroad Company of 
Missouri, and the flrst-named company (the Union Paciflc Rallroad Company), 
or either of them, on filing their assent to this act, as aforesald, may unité 
upon equal terms, under this act, with the said Kansas Company, in con- 
structing said railroad and telegraph, to said meridian of longitude, with the 
consent of the said state of Kansas; and in case said first-named company 
(the Union Pacific Eailroad Company) shall complète their Une to the eastem 
boundary of California before it Is completed across said state by the Central 
Pacific RaUroad Company of California, said flrst-named company (the Union 
Paciflc Eailroad Company) is hereby authorized to continue in constructing 
the same through Californla, with the consent of said state, upon the terms 
mentioned in this act, until said roads shall meet and eonnect, and the whole 
Une of said railroad and telegraph is completed; and the Central Paciflc Eail- 
road Company of California, after completing its road across said state, is 
authorized to continue the construction of said railroad and telegraph through 
the terrltories of the United States to the Missouri river, Including the branch 
roads specifled in this act, upon the routes hereinbefore and hereinafter indi- 
cated, on the terms and conditions provided in this act In relation to the said 
Union Pacific Railroad Company, until said roads shall meet and eonnect, and 
the whole Une of said raihroad and branches and telegraph is completed." 

By section 11, additional aid was provided for those portions of the 
road most mountainous and difficult of construction; and by section 
12 provision was made in respect to the grades and curves and for uni- 
f ormity in the width of the track upon the entire line of railroad and 
branches. The section further provided that "the whole line of said 
railroad and branches and telegraph shall be operated and used for 
aJl purposes of communication, travel and transportation so far as the 
public and government are concerned, as one connected, continuons 
line." 

By section 13 authority was given the Hannibal & Saint Joseph 
Eailroad Company of Missouri to extend its roads from Saint 
Joseph, via Atchison, to eonnect and unité with the road through 
Kansas, upon filing its assent to the provisions of the act, upon the 
same terms and conditions, in ail respects, for 100 miles in length 
next to the Missouri river, as are provided in the act for the con- 
struction of the railroad and telegraph of the Union Paciflc Eailroad 
Company. 
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By section 14 the Union Pacific Company was authorized and 
required to construct a single line of railroad and telegrapli front 
a point on tlie western boundary of the state of lowa, to be flxed 
by the président of the United States, upon the most direct and 
practicable route, to be subject to his approval, so as to form a 
connection with the main line of the Union Pacific Gompany at 
some point on the lOOth meridian of longitude aforesaid, upon the 
same terms and conditions, in ail respects, as are contained in the 
act for the construction of the main line of railroad and telegraph 
of the Union Pacific Eailroad Company, with a provisioii for the 
completion of that branch line within a certain specifled time after 
the flling by the company of its assent to the provisions of the act, and 
with the further provision "that a failure upon the part of said 
company to make said connection in the time aforesaid, and to per- 
form the obligations imposed on said company by this section, and 
to operate said road in the same manner as the main line shall be 
operated, shall forfeit to the government of the United States ail 
the rights, privilèges, and franchises granted to and conferred upon 
said" Union Pacific Company by the act of 1862. By section 14 
of the act of 1862 it was further provided that, whenever there 
should be completed a line of railroad through Minnesota or lowa 
to Sioux City, the aforesaid Pacific Railroad Company was authoriz- 
ed and required to construct a line of railroad and telegraph from 
Sioux City upon the most direct and practicable route to a point on, 
and so as to connect with, either the branch or main line of the 
Union Pacific Company, such point or junction to be fixed by the 
président of the United States, not further west than the lOOth 
meridian of longitude aforesaid, and on the same terms and condi- 
tions as provided in the act for the construction of the Union Pacific 
Railroad Company, and to complète the same at the rate of 100 miles 
a year, with the further provision that, should the Pacific Railroad 
Company fail to comply with the requirements of the act in relation 
to the Sioux City railroad and telegraph, it should suffer the same 
forfeitures prescribed in relation to the lowa branch railroad and 
telegraph. 

By section 15 it was provided that any other railroad company 
then incorporated, or that might thereaf ter be incorporated, should 
hâve the right to connect their road with the road and branches 
provided for by the act at such places and upon such jxist and équita- 
ble terms as the président of the United States should prescribe; 
and by section 16 it was provided that, at any time after the pas- 
sage of the act, ail of the railroad companies named therein and as- 
senting to its provisions, or ajiy two or more of them, were author- 
ized to form themselves into a consolidated company, notice of such 
consolidation, in writing, to be filed in the department of the in- 
terior, and thereafter to proceed to construct the railroad and 
branches and telegraph line upon the terms and conditions provided 
in the act. 

Sections 17 and 18 of the act of 1862 are as follows: 

"Sec. 17. And be it further enacted, that in case said company or companies 
shall fail to comply with the terms and conditions of this act by not completing 
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sald road and telegraph and branches wlthin a reasonable time, or by not 
keeping the 8ame in repair and use, but stiall permit the same for an unrea- 
6onable time to remain unfinished or eut of repair and unfit for use, congres» 
may pass any act to insure the speedy completion of said road and branches, 
or put the same in repair and use, and may direct the income of said rallroad 
and telegraph Une to be thereafter devoted to the use of the United States, to 
repay ail such expenditures caused by the default and neglect of such Com- 
pany or companies: provlded, that if said roads are not completed so as to 
form a continuons lihe of railroad ready for use from the Missouri river to the 
navigable waters of the Sacramento river in Californla by the Ist day of July, 
eighteen hundred and seventy-slx, the whole of ail sald railroads before men- 
tioned and to be constructed under the provisions of this act, together with 
ail thelr fumiture, ilxtures, rolling; stock, machine shops, lands, tenements and 
hereditaments, and property of evéry kind and character, shall be forfeited to 
and taken possession of by the United States: provided, that of the bonds of 
the United States in this act provided to be delivered for any and ail parts 
of the roads to be constructed east of the one-hundredth meridian of west 
longitude from Greenvsrieh, and for any part of the road west of the west foot 
of the Sierra Nevada Mountains, there shall be reserved of each part and in- 
stallment twenty-flve per centum, to be and remain in the United States treas- 
ury, undelivered, until said road and ail parts thereof provided for in this act 
are entirely completed; and of ail the bonds provided to be delivered for thf 
said road, between the two points aforesaid, there shall be reserved out of 
each Installment fifteen per centum, to be and remain in the treasury until fhe 
whole of the road provided for in this act is fuUy completed; and if the said 
road or any part thereof shall fail of completion at the time llmited therefor 
In this act, then and in that case the said part of said bonds so reserved shall 
be forfeited to the United States. 

"Sec. 18. And be it further enacted, that whenever it appears that the net 
earnings of the entire road and telegraph, including the amount allowed for 
services render^d for the United States, after deducting ail expenditures, in- 
cluding repairs, and the fumishing, rimning and managing of said road, shall 
exceed ten per centum upon its cost, exclusive of the five per centum to be 
paid to the United States, fongress may reduce the rates of fare thereon, if 
imreasonable in amount, and may flx and establish the same by law. And the 
better to accomplish the object of this act, namely, to promote the public In- 
terest and welfare by the construction of said raUroad and telegraph Une, and 
keeping the same in working order, and to secure to the government at ail 
times (but particularly in time of war) the use and beneflts of the same for 
postal, military, and other purposes, congress may at any time, having due 
regard for the rights of said companies named herein, add to, alter, amend, 
or repeal this act." 

On April 4, 1864, the législature of California passed an act en- 
titled "An act to aid in carrying out the provisions of the Paclûc 
railroad and telegraph act of congress, and other matters relating 
thereto," declaring that: 

"To enable the said company [the Central Pacific Railroad Company of 
California] more fully and completely to comply with and perform the pro- 
visions and conditions of said act of congress, the said company. their suc- 
cessors and assîgns, are hereby authorized and empowered, and the right, 
power, and privilège is hereby granted to, conferred upon, and vested in them, 
to construct, malntaln and operate the said raUroad and telegraph Une, not 
only in the state of OaUfomia, but also in the said territories lying east of and 
between said state and the Missouri river," etc., and "confirming to and vest- 
Ing in said company ail the rights, privilèges, franchises, power and authority 
conferred upon, granted to, or vested in said company by said act of congress; 
hereby repealing ail laws and parts of laws inconsistont or in conflict with 
the provisions of this act or the rights and privilèges herein granted." St 
Cal. 1863-64, p. 471. 

Shortly after the passage of the act of congress of Jiily 1, 1862, 
that is to say on the llth of December, 1862, the Western Pacific 
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Eaiiroad Company was inccrporated under and Uy virtue of thc 
same laws of the state of Oalifornia that the Central Pacific Eaiiroad 
Company of California was organized under, and with a capital 
stock of 15,400,000, divided into shares of the par value of $100 each, 
for the purpose of constructing and maintaining a railroad from a 
point on the San Francisco & San José Eaiiroad, at or near San José 
to Sacramento, there to connect with the Central Pacific Eaiiroad 
Company of California. 

July 2, 1864, congress passed an act (18 Stat. 356), amending 
that of July 1, 1862, in certain important particalars, thereby, 
among other things, largely increasing the quantity of land granted 
by the act of 1862 to the respective railroad companies therein 
named, and so amending section 5 of that act as to uuthorize the 
Union Pacific Eaiiroad Company, the Central Pacific Eaiiroad Com- 
pany, and any other company authorized to participate in the con- 
struction of the road therein provided for, on the oompletion of 
each section of the road, as provided in the act and in that to which 
it was an amendment, to issue their first mortgage bonds on their 
respective railroad and telegraph Unes in an amouçt not exceeding 
the amount of the bonds of the United States, and of uven ténor 
and date, time of maturity, rate and character of interest, with the 
bonds authorized to be issued to the railroad companies respective- 
ly, and making the lien of the United States bonds subordinate to 
that of the bonds so authorized to be issued by the respective railroad 
companies. • 

By section 16 of the amendatory act it was provided, among other 
things : 

"That any two or more of the companies authorized to participate in tlie 
benefîts of tliis act, are hereby authorized at any time to unité and consolidate 
their organlzations, as the same may, or shall be, upon such terms and con- 
ditions, and in such manner as they may agrée upon, and as shall not be in- 
compatible with this act, or the laws of the state or States in which the roads 
of such companies may be, and to assume and adopt such corporate name and 
style as they may agrée upon, with a capital stock not to exceed the aetual 
cost of the roads so to be Consolidated, and shall file a copy of such consoli- 
dation in the department of the interior; and thereupon such organization, so 
formed and Consolidated, shall sueceed to, possess, and be entitled to reeeive 
from the govemment of the TJnited States, ail and singular the grants, bene- 
flts, immunities, guarantees, acts, and things to be done and performed, and 
be subject to the same terms, conditions, restrictions, and requirements which 
said companies respectively, at the time of such consolidation, are or may be 
entitled or subject to under this act, in place and substitution of said com- 
panies so Consolidated respectively. And ail other provisions of this act, so 
far as applicable, relating or in any manner appertainiug to the companies so 
Consolidated, or either thereof, shall apply and be of force as to such Consoli- 
dated organization. And in case upon the completion by such Consolidated 
organization of the roads, or either of them, of the companies so Consolidated, 
any other of the road or roads of either of the other companies authorized as 
aforesaid, (and formlng, or Intended or necessary to form, a portion of a con- 
tinuons Une from each of the several points on the Missouri river, herelnbefore 
designated, to the Pacific coast,) shall not hâve constructed the number of miles 
of its said road within the time herein required, such Consolidated organization 
Is hereby authorized to continue the construction of its road and telegraph in 
the gênerai direction and route upon which such incomplète or uncoustructed 
road is herelnbefore authorized to be built, until such continuation of the road 
»f such Consolidated organization shall reach the constructed road and tele- 
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graph of sald other company, and at such point to connect and tinlte there- 
■vvith; and for and in aid thereof tie said consdidated organization may do 
and perform, in référence to such portion of road and telegrapti as shall so be 
in continuation of its constructed road and telegraph, and to tlie construction 
and equipment thereof, ail and slngular, the several acts and things hereinbe- 
fore provided, authorized, or granted to be done by tiie company hereinbefore 
authorized to construet and equip tlie same, and shall be entitled to similar 
and like grants, beneflts, immunities, guarantees, acts, and thlngs to be done 
and performed by the government of the United States, by the président of 
the United States, by the secretaries of the treasury and Interlor, and by com- 
missioners in référence to such company, and to such portion of the road here- 
inbefore authorized to be constructed by it, and upon the like and similar 
terms and conditions, so far as the same are applicable thereto." 

To the provisions of both of the acts of Congress mentloned, the 
Central Pacific Railroad Company of California, in due time, filed 
its acceptance; and on October 8, 1864, under and by virtue of an 
act of the législature of California, entitled "An act to authorize the 
relocation of the route of the railroad of the Central Pacific Bailroad 
Company of California," approTed April 17, 1863 (St, Cal. 1863^ p. 
320), it filed amended articles of incorporation in the office of the sec- 
retary of state of California, by which articles its capital stock was 
increased to |20,000,000, divided into 200,000 shares of the par value 
of $100 each, and defining the route of its road from Sacramento to 
the eastern boundary of California, as relocated; and on July 23, 
1868, it increased its capital stock from $20,000,000, to $100,000,000. 

By agreement between the Central Pacifie Bailroad Company of 
California and the Western Pacific Railroad Company, the latter, 
with the consent of congress, expressed in an act approved March 
3, 1865 (13 Stat. 504), became entitled to the same privilèges and 
benefits conferred by the acts of July 1, 1862, and July 2, 1864, on the 
Central Pacific Eailroad Company of California, subject to ail of the 
conditions thereof; and on July 22, 1870, those two companies were, 
under and by virtue of the laws of the state of California, amalga- 
mated and Consolidated into one company by the name of Central 
'Pacific Eailroad Company, the declared objects of which were, in 
part, to purchase, construet, own, maintain, and operate the rail- 
road and telegraph lines of the constituent companies, so as to 
form a continuons line of railway and telegraph from Ogden, in the 
territory of Utah, at its Connecting point with the Union Pacific 
Eailroad Company, to the several points mentioned in the several 
articles of association of the constituent companies. The capital 
stock of the Consolidated company was fixed at $100,000,000, divided 
into 1,000,000 shares, of the par value of $100 each ; and it succeeded 
to ail of the property and rights of the constituent companies, and 
assumed ail of their liabilities and obligations. 

In ail of the California corporations mentioned, the deceased, 
Leland Stanford, was a stockholder. The bill allèges that from 
January 16, 1865, to December 31, 1869, complainants, in pursuance 
of the provisions of the aforesaid acts of congress, issued and deliv- 
ered to the Central Pacific Eailroad Company of California, to aid 
it in the construction of the railroad and telegraph line, their bonds 
to the amount of $25,885,120, which was in f ull performance of their 
obligation under the statute in respect to the bonds, and was so 
v.69F.no.l— 3 
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accepted by the company; that, when said bonds were so îssued and 
deliteréd, the deceased, Stanford, was tlie owner of 130,887 shares 
of the stock of the company, îts total subscribed stock being 520,000 
shares or thereabouts; that complainants hâve paid ail the interest 
on the bonds so issued to the Central Pacific Railroad Company of 
California as it becanlè payable semiannually, and that they will 
continue to do so until the maturity of each bond ; that the flrst four 
installments of said bonds, amounting to |2,362,000 of principal, 
matured and became due and payable on the 16th day of January, 
1895, and the same were on that day paid by complainants; that, 
in like manner and for the like purpOse, complainants issued and 
delivered to the Western Pacific Kailroad Company their bonds to 
the amount of |1,970,560, which were in like manner accepted by 
that company, at which time the deceased, Stanford, was the owner 
of 13,500 shares of its stock, and on which bonds complainants hâve 
paid the interest semiannually as it matured. The bill allèges that 
no part of the money so paid by complainants bas been repaid; that 
the whole amount of principal and interest of the bonds so loaned 
to the Central Pacific Railroad Company of California and Western 
Pacific Railroad Company will, at the maturity of the whole, be 
about $78,000,000; that the Central Pacific Railroad Company, the 
successor of the two aided companies, is insolvent, and that ail of its 
property iS mortgaged or hypothecated to secure the payment of 
debts and liabilities greatly in excess of its whole value; that the 
whole amount of money now in or that may hereafter corne into the 
sinking funds created by law to which complainants are or may be 
entitled will not be sufflcient to pay more than one-tenth of the 
amount that will become due the complainants; that complainants 
hâve no security theref or except a second statutory mortgage on the 
bond-aided Unes of the Central Pacific Railroad Company, which sec- 
ond statutory mortgage is of no value, or, if of any value, is insufii- 
cient, together with the sinking funds moneys, to reduce the 
amounts that will become due complainants below $60,000,000, 
the whole of which the Central Pacific Company is, and will continue 
to be, wholly without means to pay. And complainants, having 
presented their claim to the executrix of the estate of the deceased, 
Stanford, for |15,000,000, which they claim he in his lifetime prom- 
ised to pay them at certain times in the years 1895 to 1899, including 
those years, in considération of aid furnished the railroad com- 
panies of which he was then a stockholder, and the said claim hav- 
ing been rejected by the executrix, the complainants brought this 
suit to establish their claim. A demurrer to the bill raises the 
question of its sufficiency. 

The important questions involved in this case hâve been very ably 
argued by counsel, and hâve been very carefully considered by the 
court. I proceed to state, as briefly as tlie nature of the case admits 
of, my views and conclusions in respect to such of them as I con- 
sidep necessary to a décision of the case, observing, in limine, that 
it will not do for the court to be controlled or in any way influenced, 
in the interprétation of the contract which forms the basis of the 
suit, by any event subsequently occurring. On the contrary, the 
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contra et between the goyernmçnt, on the one side, and the railroad 
companies, on the other, is to be sought in the provisions of the aliat- 
ute, and there only, interpreted by the light of the circumstances and 
conditions existing at the time it was made. Neither the Tast sums 
of money realized by the defendant's testator and his associâtes ont 
of the construction and opération of the raiboads in question, nor the 
purposes to which the deceased, Stanford, devoted a large part pf 
his share of such profits, are proper subjects for coiisideration in 
this inquiry. The questions hère, and the only questions, are, what 
were the liabilities assumed by Stanford, and, if he shall be fou4d 
to hâve assumed an individual liabilty for the repayment of the bonds 
loaned by the United States to the railroad companies in which he 
was the holder of stock, whether the suit of the government is barred 
by the lapse of time. 

The Central Pacific Eailroad Company of California, which, as has 
been stated, was incorporated June 28, 1861, was organized and put 
into opération prior to the passage by congress of any of the Pacific 
Eailroad acts. Leland Stanford, C. P. Huntington, Mark Hopkins, 
and Charles Crocker were aœong its incorporators, and each of them 
subscribed for 150 of the 85,000 shares into which the stock of that 
corporation was divided by its articles of incorporation. There 
were also other subscribers for its stock, two for similar amounts 
as the four already named, and still others in smaller amounts. The 
then existing laws of the state of California, under and pursuant to 
which the Central Pacific Eailroad Company of California was in- 
corporated, were sections 31, 32, and 36 of article 4 of the constitu- 
tion of 1849, and the provisions of an act of the législature of the 
state of California, entitled "An act to provide for the incorporation 
of railroad companies and the management of the affairs thereof, 
and other matters relating thereto," approved May 20, 1861. St. 
Cal. 1861, p. 607. 

The sections of the state constitution referred to read as follows: 

"Sec. 31. Corporations may be fonned under gênerai laws, but shall not be 
created by spécial act, except for municipal purposes. Ail gênerai laws and 
spécial acts passed pursuant to tMs section may be altered from time to time 
or repealed. 

"Sec. 32. Dues from corporations shall be secured by such Individual lia- 
bility of the corporations, and other means, as may be prescribed by law." 

"Sec. 36. Each stockholder of a corporation, or joint-stock association, shail 
be indivldually and personally liable for his proportion of ail its debts and 
liabilities." 

The act of the législature of California approved May 20, 1861, 
providing for the incorporation of raiïi:oad companies, contained in 
its twelfth section the f ollowing provision in respect to the liabilities 
of stockholder s in such corporations, which is the only provision 
therein pertinent to this case: 

"Any stocliholder transferring his shares of stock In manner aforesaid (that 
Is to say, in the manner previously provided in tlie act), and in compliance 
witli the by-laws oî the company, and the same beinj? approved by the board 
of direetors as aforesaid, shall, from and after the date of such approval, cease 
to be a stockholder in such company, and shall not be liable to any future 
calls from the direetors, nor for any debts that may be contracted by said 
company thereatter. But this shaU not release him from his proportion " of 
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debts and liabillties contracted by the company prlor to Ws ceasing to ïïe a 
stoekholder; but each stockholder of such company shall be individually Uablô 
to the crèditors of such company for his proportion; that is to say, in propor- 
tion to the amount of stock by hlm held, for ail the debts and liabillties of 
such company, except as above provided." 

Although Stanford, Huntington, Hopkins, and Orocker were only 
Bubscribèrs for 600 shares, in the aggregate, of the stock of the Cen- 
tral Pacific Eailroad Company of California, they were undoubtedly 
the moving and controlling spirits in the nndertaking, and, beyond 
question, had in view congressional aid for the railroad that com- 
pany was organized to build. Indeed, for many years the state 
of California, through its législature, had been endeavoring to in- 
duce congress to take such steps as would insure the building of 
a transcontinental railroad. As early as May 1, 1852, an act of 
the state was passed reciting "that the interests of this state, as 
well as those of the whole Union, require the immédiate action of 
the government of the United States for the construction of a na- 
tional thoroughfare Connecting the navigable waters of the Atlantic 
and Pacific Océans, for the purposes of national safety, in the event 
of war, and to promote the highest commercial interests of the re- 
public," and granting the right of way through the state to the United 
States for the purpose of constructing such a road. St. Cal. 1852, 
p. 150. Congress not having acted, in 1859 a resolution was passed 
by the législature of the state calling a convention "to consider the 
refusai of congress to take efflcient measures for the construction 
of a railroad from the Atlantic states to the Pacific, and to adopt 
measures whereby the building of said railroad can be accomplished" 
(St. Cal. 1859, p. 391); and at the same session of the législature a 
mémorial was adopted asking congress to pass a law authorizing a 
construction of such a road, and asking also a grant of lands to aid 
in the construction of railroads in the state (Id. p. 395). 

Notwithstanding the urgent needs for such a road, It was not until 
July 1, 1862, that congress passed the first of what are known as 
thè "Pacific Railroads Acts." The reasons which finally moved it 
to action in the premises are matters of common knowledge. They 
are very clearly and tersely stated by the suprême court in the case 
entitled U. S. v. Union Pac. E. Co., 91 U. S. 72. As said by the court 
in that case: "Many of the provisions in the original act of 1862 are 
outside of the usual course of législative action conceming grants to 
railroads, and cannot be properly construed without référence to the 
circumstances which existed when it was passed." The législation 
in question is, indeed, sui generis. It was enacted at a time when 
the vei7 life of the nation was in péril, and in large measure in the 
interest of national safety. Many lesser considérations conduced 
to the enactment; such as the promotion of commerce between the 
states, the opening up and settlement of the vast unpeopled territory 
that lay between the then settled portions of the country, as also the 
hope of cheaper transportation of the mails and supplies for the In- 
dians. Ail of thèse considérations, and others that might be men- 
tioned, gave to the needed road a national character. The main 
line was to be about 2,000 miles in length, and was to cross déserts, 
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rugged mountains, and a country inhabited by Indians jealous of 
intrusion upon their rights. The difficulties tlien in the way of its 
construction were very great; great even for the government, — ^far 
toc great to bave been then eecured by private means without govern- 
ment aid. Congress, therefore, undertook to secure the building of 
the road. It f ound then in existence a Calif ornia corporation called 
the Central Pacific Railroad Company of California, organized for 
the purpose of building a railroad from Sacramento, Cal., to the east- 
ern boundary of that state; and it adopted that corporation in and 
by the act it passed July 1, 1862, as one of its instruments in the 
undertaking. By the same act it created a corporation, and called 
it the Union Pacific Kailroad Company, to build a line of railroad and 
telegraph from a point in the then territory of Nebraska, to be fixed 
by the président of the United States, within certain specifled lim- 
its, on the lOOth meridian] of longitude west from Greenwich, and 
running thence by the most direct, central, and practicable route 
through the then territories of the Unitedi States, to the western 
boundary of the then territory of Nevada, there to meet and connect 
with the line of the Central Pacific Railroad Company of California; 
«nd it also made provision for varions eastern connections with the 
main line. Ail of this was done in and by the same act of congress, 
— that of July 1, 1862. Whatever aid it thereby granted to the va- 
rions railroad companies mentioned in it, whether in land, bonds, or 
other privilèges, was granted upon the same terms and subject to 
the same conditions as was the grant it thereby made to the Union 
Pacific Railroad Company, for the statute in express terms so dé- 
clares, and, after the most attentive reading of the entire act, I am 
unable to discover a single sentence or word indicating a contrary 
intention. 

In respect to the Central Pacific Railroad Company of California 
it is provided in section 9 of the act of July 1, 1862, that that Com- 
pany is — 

"Hereby authorized to construct a railroad and telegraph line from the Pa- 
cific coast, at or near San Francisco, or the navigable waters of the Sacra- 
mento river, to the eastern boundary of California upon the same terms and 
conditions. In ail respects, as are contained In this act for the construction of 
sald railroad and telegraph line flrst mentioned [namely, the Union Pacific 
Hailroad], and to meet and connect with the first mentioned railroad and tele- 
graph line [namely, the Union Pacific Railroad] on the eastern boundary of 
California." 

And in section 10 of the act of July 1, 1862, it is provided that: 

"The Central Pacific Railroad Company of California, after completing Its 
road across sald state (the state of California), Is authorized to continue the 
construction of said railroad and telegraph through the territories of the United 
States to the Missouri river, including the branch roads specified in this act, 
upon the routes hereinbefore and hereinafter Indicated, on the terms and con- 
ditions provided in this act In relation to the said Union Pacific Railroad Com- 
pany, until said roads shall meet and connect, and the whole line of said rail- 
road and branches and telegraph is completed." 

In View of this language of the statute, it is beyond question that 
the grants made by the act of July 1, 1862, to the Central Pacific 
Railroad Company of California were precisely the eame in character 
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and amount as those made to the Union Pacific Company; and it 
was so expressly adjudged by the suprême court in the Sinking Fund 
Cases, réported in 99 U. S. 700-728. The terms and conditions of 
those grants are to be ascertained by a resort to the statute. Hav- 
ing been duly accepted by the railroad companies in question, they 
constitute the contract between the respective parties, from which 
the companies cannot départ, and which the govemment cannot 
change or alter except in the mode reserved to it by law. If, upon 
so elementary a proposition, authority is needed, it may be found in 
the décision in the Sinking Fund Cases, 99 U. S. 718, 719, and in 
Union Pac. E. Co. v. U. S., 104 U. S. 662. 

• Now, looking at the statute of July 1, 1862, it is seen that section 
2 grants the right of way through the public lands for the contem- 
plated railroad and telegraph Une, together with the lincidental 
ground for stations, shops, etc. Section 3 grants, in aid of its con- 
struction, every alternate section of public land, designated by odd 
numbers, to the amount of flve alternate sections per mile on each 
side of the road, with certain limitations and exceptions not impor- 
tant to mention. Section 4 provides that whenever the company 
shall hâve completed 40 consécutive miles of any portion of the road, 
properly supplied and equipped, and ready for the service contem- 
plated by the act, the président of the United States shall appoint 
three commissioners to examine and report to him in relation there- 
to; and, if it shall appear to him that 40 consécutive miles of the 
railroad and telegraph line hâve been completed and equipped in ail 
respects as required by the act, patents for the land granted, on each 
side of the road as far as the same is completed, shall be issued. 
Section 5 provides that the secretary of the treasury, upon a like cer- 
tiflcate in writing of the commissioners so appointed by the prési- 
dent of the completion and equipment of 40 consécutive miles of the 
railroad and telegraph, in accordance with the provisions of the act, 
sball — 

"Issue to said company bonds of the United States of $1,000 each, payable in 
30 years after date, bearing 6 per centvun per annum interest (Raid interest 
payable semiannually), which Interest may be paid in TJnlted States treasury 
notes or any other money or currency which the United States hâve or sliail 
déclare lawful money and a légal tender to the amonnt of sixteen of said 
bonds per mile for such section of forty miles; and to secure the repayment 
to the United States, as hereinafter provided, of the amount of said bonds so 
issued and delivered to said company, together with ail interest thereon wMch 
shall hâve been paid by the United States, the issue of said bonds and de- 
livery to the company shall ipso facto constitute a flrst mortgage on the whale 
Une of the i^ilroad and telegraph, together with the roUing stock, fixtures and 
property of every kind and description, and in considération of which said 
bonds may be issued; and on the refusai or failure of said company to redeem 
said bonds, or iiny part of them, wben so required to do by the secretary of 
the treasury, in accordance with the provisions of this act, the said road, with 
ail the rights, fuuctions, immunities and appurtenances thereunto belonging, 
and also ail lands granted to the said company by the United States, which, at 
the tlme of said default, shall remain in the ownership of the said company, 
may be taken possession of by the secretary of the treasury, for the use and 
beneflt of the United States: provided, this section shall not apply to that 
part of any road now construeted." 

Section 6 enacts: 
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"That the grants aforesaid [that is to say, the grants of right of way, ground 
for stations, shops, etc., lands and bonds] are made upon condition tiiat said 
Company shall pay said bonds at maturity, and shall keep said railroad and tele- 
grapb Une in repair and use, and sliall at ail times transmit dispatches over 
said telegraph lines, and transport mails, troops and munitions of war, sup- 
plies and public stores upon said railroad for the governmeut, wjieuever re- 
quired to do so by any department thereof, and that the government shall at 
ail times hâve the préférence in the use of the same for ail the purposes afore- 
said (at fair and reasonable rates of compensation, not to exceed the amounts 
paid by private parties for the same kind of service) and ail compensation for 
services rendered for the government shall be applied to the payment of said 
bonds and interest until the whole amount is fully paid. Said company may 
also pay the United States, wholly or in part, in the same or other bonds, 
treasury notes or other évidences of debt against the United States, to be al- 
lô wed at par; and after said road is completed, until said bonds and interest 
are paid, at lenst five per centum of the net eamings of said road shall also 
be annually applied to the payment thereof." 

Undoubtedly, the contract between the United States and the re- 
spective raih'oad companies thus einbodied in the statute of July 1, 
1862, contemplated the repayment by the companies to the United 
States of the amount of the principal and interest of the bonds so 
loaned to them. But how? Did the companies receiving the ben- 
efit of the bonds thus issued and delivered to them by the govern- 
ment thereupon become indebted to the United States therefor in 
the ordinary sensé of that term in the amount of the principal of 
the bonds and such interest as the government might thereafter pay 
thereon, to pay which ail of their property, of every character, is 
liable, or was the obligation assumed by the companies for the re- 
payment of the principal and interest of the bonds so issued and de- 
livered to them to be performed in certain defined and speciâed 
ways? This question was not involved, and therefore not decided, 
in any of the cases cited by counsel in vi'hich the Pacific Railroad 
acts hâve been under considération by the suprême court. It is 
directly involved in the présent case, for it is obvions that unless 
there was an absolute, unqualified promise to repay the bonds on 
the part of the corporations in which the deceased, Stanford, was 
ai holder of stock, there was no personal obligation on his part to 
rt-pay them. 

The statute embodying the conti'act to be construed was drawn 
with great care, as has been seen from the statement of its provi- 
sions, and with much attention to détails; yet it is not as explicit 
as it should hâve been. In express terms, it contains no unquali- 
fied, nor, indeed, any express, covenant on the part of the corpora- 
tion receiving the bonds to repay them. If any such unqualified 
promise exists, it is bv implication. But a covenant, as held by 
the suprême court in Hudson Canal Co. v. Pennsylvania Coal Co., 
8 Wall. 276, cannot be implied in the absence of language show- 
ing that it was intended. It was also there held that the fact 
that the nonimplication of it makes the contract, in conséquence 
of events happening subsequently to its being made quite unilat- 
éral in its adyantages, is not a sufficient ground to imply a cove- 
nant which would tend to balance advantages thus preponderat- 
ing. In the later case of Haie v. Finch, 104 U. S. 261-269, the same 
court said that according to the authorities, many of which will be 
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found cited in the opinion in that case, "and from the reason and 
sensé of the thing, a covenant will not arise unless it can be col- 
lected from the whole instrument that there was an agreement or 
promise or engagement upon the part of the person sought to be 
chargea for the performance or nonperformance of some act." 

Eecurring now to the act of July 1, 1862, embodying the contract 
between the United States and the railroad companies, let us see 
whether its terms and provisions, taken as a whole, import an ab- 
solute, unqualified agreement by the railroad companies to repay the 
amount of the bonds, for whicli repayment ail of their property, of 
every character, is liable, or does its true interprétation require only 
such repayment in certain specified and defined ways, with prescribed 
conséquences for a failure of such repayment. It is to be observed, 
in the iirst place, that, by the express terms of the act, neither the 
granted lands nor the subsidy bonds were to be delivered to the rail- 
road companies until the particular section of road to which they 
applied was fully completed, equipped, and ready for the service 
contemplated by the act. As each section of the road was thus 
completed, equipped, and ready for service, the bonds pertaining to 
that section were to be issued and delivered to the particular Com- 
pany, and thereupon, by the express terms of the contract, such issue 
and delivery should ipso facto constitute a flrst mortgage on the 
whole line of the railroad and telegraph, in considération of which 
bonds were authorized to be issued, together with its roUing stock, 
âxtures, and property of every kind and description. Now, hère 
was an express provision that, before any part of the granted aid 
should become effectuai at ail, the particular section of road to which 
it applied should be fully completed, equipped, and ready for the 
contemplated service, at which time the bonds applicable to that sec- 
tion should be issued and delivered to the company. Such issue and 
delivery, constituting, as it does, a loan to the railroad company, im- 
ported a promise on the part of the company to repay it; but was 
the promise so imported an absolute, unqualifled promise of the com- 
pany to pay the amount that should become due the United States 
by reason of the loan, like an ordinary loan, for which ail of the prop- 
erty of the borrower of every character would be liable? 

The provision of the contract in respect to the repayment of the 
bonds was that they should be repaid "as hereinafter provided," — 
that is to say, as aftcrwards provided in the statute; and, to secure 
such repayment, the issue and delivery of the bonds was by the con- 
tract made to constitute ipso facto a flrst mortgage on the whole line 
of railroad and telegraph, together with the roUing stock, flxtures, 
and property, of every kind and description, in considération of 
which bonds were authorized to be issued. The contract further de- 
clared that ail of the grants — namely, the grants of right of way, 
ground for stations, etc., lands and bonds — were made upon condi- 
tion, not onîy that the company would pay the bonds at maturity, 
but also should keep the railroad and telegraph line in repair and 
use. and at ail timts transmit dispatches over the telegraph line, 
and transport mails, troops. and munitions of war, supplies, and pub- 
lic stores, upon the railroad for the government, whenever required 
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to do so by any department thereof, and that tte government should 
at ail times hâve the préférence, in the use of the same for ail of tliose 
purposes at fair and reasonable rates of compensation, not to exceed 
the amounts paid by private parties for the same kind of service. 
And it was f urther provided that in case any company or companies 
accepting the provisions of the act should fail to comply with the 
terms ànd conditions thereof, by not completing said line of railroad 
and telegraph and branches within a reasonable time, or by not keep- 
ing the same in repair and use, but should permit the same for an 
unreasonable time to remain unfinished, or ont of repair and unflt 
for use, congress should hâve the right to pass an act to insure the 
speedy completion of the road and branches, or put the same in re- 
pair and use, and direct the income of the railroad and telegraph line 
to be thereafter devoted to the use of the United States to repay ail 
such expenditures caused by the default and neglect of such com- 
pany or companies. And, further, that if the roads should not be 
completed, so as to form a continuons line of railroad, ready for use, 
from the Missouri river to the navigable waters of the Sacramento 
river by July 1, 1876, the whole of ail of the railroads authorized to 
be constructed under the provisions of the act, together with ail of 
their furniture, fixtures, roUing stock, machine shops, lands, tene- 
ments, and hereditaments, and property of every kind and character, 
should be f orfeited to and taken possession of by the United States. 
Act 1862, §§ 5, 6, 17. Provision was thus made by the contract for 
the completion of the Une of railroad and telegraph and branches 
within a certain designated time, and for their 'continued use and 
opération. In respect to the repayment to the United States of the 
amount of their bonds issued and loaned to the respective compa- 
nies, to aid in the construction of their roads, together with the in- 
terest thereon, the contract provided, in section 6 of the act of 1862, 
first, that ail compensation for services rendered for the government 
by the respective companies should be applied to the payment of the 
bonds and interest until the whole amount should be fully paid; that 
the company may also pay the United States, whoUy or in part, in 
the same or other bonds, treasury notes, or other évidences of debt 
against the United States, to be allowed at par; and that after the 
completion of the road, until the bonds and interest are paid, at least 
5 per centum of the net earnings of the road should also be annually 
applied to the payment thereof. Thèse provisions of the contract, 
so far from limiting the promise which the law imports that the 
company receiving the loan would repay it, unmistakably and affirma- 
tively point to an absolute, unqualifled promise by the railroad com- 
pany receiving the bonds to repay to the United States the amount 
of them, together with the interest thereon. They may, according 
to the express terma of the contract, not only be paid by the com- 
pany out of the earnings of the road, but also, whoUy or in part in 
the same or other bonds, treasury notes, or other évidences of debt 
against the United States, to be allowed at par. And to further se- 
cure the repayment to the United States of the amount of bonds so 
loaned, together with the interest thereon, it is provided by the con- 
tract, in section 5 of the act, that on the refusai or failure of the 
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Company to redeeni the bonds, or any part of them, wlien required 
so to do by the secretary of the treasury, in accordance with the 
provisions of the act, the road, with ail the rights, f unctions, immu- 
nities, and appartenances thereunto, belonging, and also ail lands 
granted to the company by the United States which, at the time of 
such default, shall remain in the ownership of the company, may 
be taken possession of by the secretary of the treasury, for the use 
and beneflt of the United States, with a proviso that section 5 shall 
not apply to that part of any road then constructed. 

It ia earnestly insisted on the part of the défendant that this pro- 
viso indicates that it was not the intention of the act to put upon the 
company receiving the bonds of the government an absolute, unqual- 
ified agreement to repay to the United States the amount of them, 
together with the interest thereon; that such an unqualified agree- 
ment would necessarily subject any and every road the company 
might hâve to such repayment. In answer to this, it is said for the 
complainànts that as the Central Pacific Railroad Company of Cali- 
fornia did not commence to build its road until January 13, 1863, 
it did not at the time of the passage of the act of July 1, 1862, hâve 
any constructed road. But that fact is manifestly. wholly immaterial 
in arriving at the true meaning of the contract between the parties 
as embodied in the statute, the provisions of which, as has been seen, 
applied equally to ail of the railroad companies mentioned in the 
act to which the grants were ma de. Whatever they meant with re- 
spect to one of them they meant with respect to ail.; 

It is atgued for the défendant, and correctly, that, if the implied 
promise of the company receiving the bonds was absolute and un- 
qualified, then ail of its property, including any and ail roads in ex- 
istence at the time of the passage of the act of 1862, would be liable 
to make good the promise, just as ail of the property of A. who bor- 
rows from B. is liable for the repayment of the mpney so borrowed. 
G-iving toithe proviso to section 5, therefore, the broadest construc- 
tion to which it (considered alone) is susceptible, it would undoubt- 
edly furnish strong évidence of an intention to confine the property 
out of which the United States should be repaid to the granted lands 
and to property constructed and created in part by the aid extended 
by the government and its proceeds. But such- a construction of 
the proviso to section 5 of the act of 1862 would make it clearly ré- 
pugnant to, and inconsistent with, the last clause of the next section 
of the act, in which it is distinctly declared that the repayment to 
the United States of the amount of the bonda and the interest there- 
on may be made, wholly or in part, in the same or other bonds, 
treasury notes, or other évidence of debt against the United States, 
to be allowed at par. The légal intendment is that each clause was 
inserted foi? some useful purpose, and, relating, as they do, to the 
same subject, each must be read with direct référence to the other, 
and so read, if possible, as to avoid repugnancy. It is to be observed 
that section 5, to which the proviso is appended, provides for the loan 
of the bonds, the creating of a first mortgage on the road, in I consid- 
ération of which bonds were authorized to be issued, together with 
its rolling stock, fixtures, etc., and for the forfeiture thereof in the 
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event of the failure of thé company to redeem the bonds or any part 
of them. The proviso was probably inserted to mate clearer the f act 
that none of those provisions should apply to that part of any road 
then constructed. At ail events, in view of the other provisions of 
the act to which référence has been made, and especially in view of 
the provision that the company might repay the United States, wholly 
or in part, in the same or other bonds, treasury notes, or other évi- 
dences of debt against the United States, to be allowed at par, it 
is impossible that the agreement of the company to repay the loan 
can be limited to the road and its appurtenances. 

But because the Central Pacifie Railroad Company of California 
and the Western Pacific Eailroad Company, like ail of the other rail- 
road companies accepting the terms and provisions of the act of 
July 1, 1862, and receiving bonds of the United States thereunder, 
thereby assumed an absolute and unqualified promise to repay the 
amount of them to the United States, together with the 'interest 
thereon, dœs it follow that the stockholders of the California cor- 
porations named became personally liable for the debt of those com- 
panies? Beyond question there is no common-law liability for such a 
debt. The individual liability of stockholders in a corporation for the 
payment of its debts is always a créature of statute. Pollard v. Bailey, 
20 Wall. 520. On the part of the government it is strenuously urged that 
the laws bf California under which the Central Pacific Railroad Com- 
pany of California and the Western Pacific Eailroad Company were 
incorporated fixed upon the stockholders thereof an individual lia- 
bility for the debts of those corporations, and that the rights of the 
parties to the présent suit are to be tested by those laws of the state 
of California. Both of the California corporations named were in- 
corporated, as has been seep, under and by virtue of the provisions 
of the act of the législature of California, approved May 20, 1861 
(St. Cal. 1861, p. 607). At that time the provisions of the constitu- 
tion of California in relation to the subject in hand were sections 32 
and 36 of article 4 of the constitution of 1849, already given in full. 
It is plain, therefore, that whatever individual liability the stock- 
holders of the Central Pacific Eailroad Company of California and 
the Western Pacific Eailroad Company incurred is to be found in 
those provisions of the constitution of 1849, and in the provisions of 
the act of the législature of California of May 20, 1861. 

In 1864, the suprême court of California, in the case of Prench v. 
Teschemacher, 24 Cal.518,fully considered and construed sections 32 
and 36 of article 4 of the constitution of 1849. It there held that 
section 32 was a positive injunction requiring the législature to pro- 
vide seeurity for corporate dues by laws imposing, in connection with 
other means, some degree of individual liability upon the members 
of the corporation, but leaving the extent of that liability to the 
wisdom and sound discrétion of the législature, and that, vvhile sec- 
tion 36, considered by itself, would seem, upon first impression, to 
flx the précise degree of liability, leaving no room for the exercise 
of législative judgment, yet the apuarently conflicting provisions of 
the constitution should be so construed as to give force and effect 
to each; that section 36 was not self-executing, in that it did not 
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détermine the proportion of the debts and liabilities of the corpora' 
tion for which the stocliholder should be liable, nor prescribe any rule 
by which that proportion could be ascertained ; and, as a necessary 
resuit, that législation was necessary to give the constitutional pro- 
visions on the subject a reasouable and practicablef opération. That 
this construction of the constitution of 1849 by the highest court in 
existence under it is binding on this court is thoroughly settled. Ee- 
sort must therefore be had to the state statute to see what, if any, 
individual liability was thereby fastened on the stocbholders of tlie 
Central Pacific Eailroad Company of California and the Western Pa 
cific Eailroad Company for their corporate debts and liabilities. 

The two California corporations named, which received the bonds 
from the United States at times when the defendant's testator was a 
large holder of stock therein were, as bas been seen, incorporated 
under the state act of May 20, 1S61, in which it was declared that 
each stocbholder should be "individually liable to the creditors of 
such Company for his proportion, that is to say, in proportion to the 
amount of stock by him held, for ail the debts and liabilities of sucli 
Company, except" those incurred after he should cease to be a stock 
holder. The stockholder's liability for the corporate debts and lia 
bilities as hère defined by the statute is "for his proportion — that is 
to say, in proportion to the amount of stock by him held." This 
statutory provision is but little more deflnite than section 36 of article 
4 of the constitution of 1849 and no more deflnite than the provision 
contained in section 32 of the act concernin^ç corporations, passed in 
1850 (Wood's Dig. 115), which was held by the court in French v. 
Teschemacher, supra, to be insufficient to give a reasonable and prac 
ticable opération to section 36 of article 4 of the constitution of 
1849. 

It is manifest that the déclaration that the stockholder is liable 
for ail the debts and liabilities of the corporation "in proportion to 
the amount of stock by him held" does not establish any rule by which 
any deflnite liability can be flxed. Proportion to what? Wbether 
to the whole amount of the capital stock, or to the amount of the 
subscribed capital stock or any other ascertainable proportion, is not 
stated. As to that essential élément of the problem, the statute of 
1861, like the constitution of 1849, is entirely silent It is true that 
by subséquent statutes, as well as by the subséquent constitution 
of 1879, the liability of stockholders in the state corporations is défi 
nitely flxed. Thus, by a statute passed April 27, 1868, to amend 
the act of May 20, 1861, it is declared that each stockholder "shall 
only be individually liable to the creditors of such company for his 
proportion, that is to say, the proportion that the amount of stock 
by him held bears to the whole amount of the capital stock of such 
company, of ail the debts and liabilities of the company contracted 
or incurred during the time he was a stockholder." St Cal. 1863, p. 
610. By section 322 of tbe Civil Code ôf California it is provided 
that "each stoddiolder of a corporation is individually and person- 
ally liable for such proportion of its debts and liabilities as the 
amount of stock or shares owned by him bears to the whole of the 
subscribed capital stock or shares of the corporation, and for a like 
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proportion only of each. debt or claim against the corporation." And 
by section 3 of article 12 of tlie state constitution of 1879 it is de- 
clared that "each stockliolder of a corporation, or joint stock asso- 
ciation, shall be individually and personally liable for such propor- 
tion of ail its debts and liabilities contracted or incurred during the 
time he was a stockholder, as the amount of stock or shares owned 
by him bears to the whole of the subscribed capital stock or shares 
of the corporation or association." But it is manifest that the state 
laws flxing the liability of stockholders, passed subséquent to the 
making of the contract, which is the basis of the présent suit, hâve 
no application to the questions hère involved. 

At the time, theref ore, that the Central Pacific Eailroad Company 
of California and the Western Pacific Eailroad Company accepted 
the provisions of the act of congress of July 1, 1862, upon which 
acceptance the contract between them and the United States arose, 
the laws of the state under which those companies were incorporated 
had not fixed upon the stockholders of such corporations any deflnite 
individual liability for the corporate debts, or prescribed any rule 
by which any such definite individual liability could be ascertained. 
With respect to contracta then made, the corporations in question, 
therefore, stood as if there had been no constitutional or statutory 
provisions in relation to the individual liability of stockholders for 
corporate debts and liabilities; for it is plain that a constitutional 
provision requiring législation to give it effect is, until such législa- 
tion is had, ineffectuai, and that a statute which is too indeflnite to 
give a reasonable and practicable opération to the constitutional pro- 
vision is as if it had not been enacted. That a contract made in 
the absence of such a liability is unaffected by a subséquent statute 
fixing it is elementary. Any other rule would be to sanction a most 
material change in the contract itself, to the manifest injury of one 
of the contracting parties. But even if, by the laws of California 
in existence at the time of the making of the contract in question, 
the individual liability of the stockholders of the Central Pacific 
Eailroad Company of California and the Western Pacific Eailroad 
Company had been clearly defined and fixed, the resuit, I think, must 
be the same; for it seems clear to me that this suit is dépendent, 
not upon what the laws of California may or may not hâve pro- 
vided in respect to the liabilities of stockholders of corporations or- 
ganized under those laws, but upon the contract made between the 
United States and the railroad companies in which defendant's tes- 
tator was a stockholder. The grants contained in the Pacific Eail- 
roads acts, and constituting the contract which is the basis of the 
suit, are, as has already been said, sui generis. They hâve been so 
characterized by the suprême court Union Pac. E. Co. v. U. S., 104 
U. S. 665. 

The whole scope and ténor of the législation constituting the con- 
tract under which the line of railroad and telegraph was constructed, 
in considération of which the bonds in question weçe issued and 
loaned to the Central Pacific Eailroad Company of California and the 
Western Pacific Eailroad Company, respectively, unmistakably show 
that no Personal liability of the individual stockholders was contem- 
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plated, either by the United States, on the one side, or th.e railroad 
companies and their stockhplders, on the other side. Wherever, in 
its undertaking to" secupe thié building of the road and its connections, 
congress granted aid, whether in rights of way, station grounds, 
lands, or bonds, to any railroad company, it granted it upon precisely 
the same terms and conditions that it granted similar aid to the 
other companies mentioned in the act. Each and every company to 
which aid wàs extended was put, in respect to such aid, upon exactly 
the same footing. If there is anything clear in the provisions of 
the statute upon the subject, it is this fact. True, the Central Pa- 
cific Kailroad Company and the Western Pacific Eailroad Company 
were incorporated under and by virtue of the laws of California; but 
congress, in and by its législation, adopted them as instruments in 
the exécution of its purpose. to secure the construction of the road 
the country needed, and conferred upon them certain powers, rights, 
privilèges, and immunities independent of and wholly apart from 
those derived from their state charters. Whether or not the state 
of Califofnia could bave objected to that action of congress, it is not 
important to inquire. So far from objecting, the state assented 
thereto, and, as far as it could, ratified and confirmed the action of 
congress in the , premises. St. Cal. 1863-64, p. 471 ; Sinking Fund 
Cases, 99 U. S. 728. In the case last cited, the suprême court, in 
speaking of the Califomia charter of the Central Pacific Railroad 
Company of California, said that no power was thereby "granted to 
bijild any road outside the s^ate, or in the state except between the 
termini named," but that, /Tsy the act of 18G2, congress granted this 
corporation the right to build a road from San Francisco or the nav- 
igable waters of the Sacramento river to the eastern boundary of 
the state, and from there, through the territories of the tJnited States, 
until it met the road of the Union Pacific Company. For this purpose, 
ail the rights, privilèges, and franchises were given this company 
that were granted the Union Pacific Company, except the franchise 
of being a corporation, and such others as were merely incident to 
the organization of the company. The land grants and subsidy 
bonds to thig company were the same in character and quantity as 
those to the Union Pacific, and the same right of amendment was 
reserved. Each of the companies was required to file in the depart- 
ment of the interior its acceptance of the conditions imposed, before 
it could become entitled to the beneflts conferred by the act. This 
was promptly done by the Central Pacific Company, and in this way 
that corporation voluntarily submitted itself to such législative con- 
trol by congress as was reserved under the power of amendment." 
99 U. S. 727, 728. 

The Western Pacific Railroad Company, as bas already been 
shown, and, indeed, as is alleged in the bill, occupied precisely the 
same position as that of the Central Pacific Railroad Company of 
California. The theory upon which the décision of the suprême 
court, in the Sinking Fund Cases proççeds, in so far as concerns the 
two California corporations, is that, to the extent of the powers, 
rights, privilèges, and immunities granted them by congress, they 
are to be regarded as the créatures qf congress, and in precisely the 
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same light as the Union Pacific Company. The iogic of tMs is that 
the eontract in respect to the subsidy bonds -was precisely tlie same 
with the California corporations that it was with the Union Pacific 
Company, and to be measured by the same standard. The act of 
congress embodying the eontract in respect to eaçh of the corpora- 
tions not having provided for any individual liability on the part of 
their stockholders, none can be held to exist. Pollard v. Bailey, 
supra; Carroll v. Green, 92 U. S. 512. 

Had the proTisions of the act of July 1, 1862, j-emained unchanged, 
and the road been built solely thereunder, the government, with the 
rétention of ail compensation for services rendered for it by the com- 
panies, and 5 per centum bf their net earnings, and a flrst mortgage 
on the entiré'aided road, with its appurtenancés, would undoubtedly 
hâve been sure of the repayment of the bonds as provided in and by 
the act. But to speed the enterprise, and to further aid in the 
construction of the roads, congress passed the act of July 2, 1864, 
by which, as has been seen, the grant of lands was doubled, a provi- 
sion inserted that only one-half of the compensation rendered by the 
railroad companies for the government should be required to be ap- 
plied to the payment of the bonds issued by the government, and by 
which the United States waived their first lien for the repayment of 
the amount of its bonds, with interêst, and consented that the rail- 
road companies to which the grants applied should issue their own 
bonds in like amounts, which should be secured by a lien on their 
respective roads paramount to the lien of the United States. While 
this generosity on the jpart of the government clearly entitled it to 
the utmost good faith on the part of the railroad companies in ail 
their dealings with the United States, it cannot justify the court in 
departing from the true interprétation of the eontract as the parties 
themselves made it. 

The views that hâve been expressed render it unnecessary to con- 
sider other questions argued by counsel; and if they are Sound, of 
which I hâve no doubt, it is apparent that no amendment of the bill 
can make good the complainants' claim in this case. Nevertheless, 
leave will be given the complainants to amend, if they shall be so 
advised. 

Demurrer sustained, with leave to complainants to amend within 
the usual time. 



SOUTHERN PAC. R. CO. et al. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. June 24, 1895.) 

;, No. 193. 

1. PuBiiic Lands— Gkants to Raileoads— Adoption of Rottte. 

By Act July 27, 1866, congress granted lands to the A. & P. R. Co. In 
aid of tlie construction of a road from Sprlngfleld, Mo., to the Pacific 
Océan, and by the sanie act authorlzed the S. P. R. Co. to bulld'a 
road from a point of connection with the A. & P. Road, near the 
boundary of California, to San Francisco, and made to it a grant sim- 
llar to that to the A. & P. Co. On March 3, 1871, for the purpose of 
Connecting the T. & P. R. R. with San Francisco, congress authorized 
the S. P. Co. to bulld a line of road' from Tehachapl Pass, via Los 
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Angeles, to the T. & F. Road, at or near the Colorado river, "witji 
the same rigïits, grants, and privilèges," etc., as were granted to the S. P. 
Co. bjr tlie act of July 27, 1866. In October, 1869, the A. & P. Oc. flled 
its plat purporting to designate the Une of its road from the place where 
It crosses the Colorado river, near the thirty-flfth parallel, extending west- 
erly over the Tehachapi Pass, and in a northwesterly direction to San 
Francisco. Upon the objection of the S. P. Co. this route was disapproved 
by the secretary of the interior, on the ground tliat the act gave the S. P. 
Oo. the right to build the road into San Francisco, and no lands were re- 
served on this route. March 9, 1872, the A. & P. Co. filed two maps showlng 
parts of a route from the Colorado river to the Pacific coast and thence to 
San Francisco, which route was completed by two maps flled in August, 1872. 
This route was approved by the offlcers of the govemment, and lands 
along it were withdrawn from settlement. Eeld that, although parts of 
the correspondence between the offlcers of the A. & P. Co. and the gov- 
emment, subsequently passing in the course of a controversy as to the 
right of the A. & P. Co. to build Its road to San Francisco, and parts of 
certain officiai documents, relating to such controversy, appeared to refer 
to the route flled In 1869, and to inslst on that route as the one claimed by 
the A. & P. Oo., the A. & P. Co. had abandoned the route of 1869, and 
its right to that of 1872 had been recognized, so as to withdraw the lands 
along that route from the opération of a subséquent grant to the S. P. 
Co. in aid of another Une crosslng such lands. 

8. Samb— How FiXBD. 

The Une of a raih-oad to whlch a grant of lands bas been made is defi- 
nitely fixed, for the purpose of determining the lands to whlch the grant 
applies, by the flling of the map of the route, although no actual survey 
has been made or the Une surveyed has been wrongly located on the map, 
in conséquence of errors in projectlng township and section Unes over uu- 
surveyed parts of the public domain. 

8. Same— EppEdT op Fbaudulent Location. 

A fraudulent déception of the govemment in regard to the location of 
the Une of arallroad to whlch a grant of public lands had been made, 
would be ground for reconsideration of the approval of the maps flled, 
or for forfeiture of the land, but, without such action by the govemment, 
would give no right in such lands to any other company under a subsé- 
quent grant. 

Appeal from the Circuit Court of the United States for the South- 
ern District of California. 

This was a suit by the United States ag:ainst the Southern Pacific 
Eailroad Company and others to détermine the title to certain lands. 
The circuit court rendered a decree for the complainant 62 Fed. 
531. Défendants appeal. Afdrmed. 

Joseph D. Rèdding, William F. Herrin, and William Singer, Jr., 
for appellants. 
Joseph H. Call, for the United States. 

Before CIIiBERT, Circuit Judge, and KNOWLES and BELUN- 
orER, District Judges. 

BELLINGER, District Judge. This is a suit by the United States 
against the Southern Pacific Eailroad Company and its grantees to 
détermine the title to about 700,000 acres of land in Los Angeles 
and Ventura counties, Cal. Thèse lands are within the limits of a 
grant by congress to the Atlantic & Pacific Eailroad Company, of 
July 27, 1866, as determined by what the govemment contends was 
the line of deflnite location of route by the company. By the same 
act the Southern Pacific Railroad Company was authorized to build 
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a road from a point of connection with the road of the Atlantic 
& Pacific Company, at or near the boundary line of Californie, to 
Ban Francisco, and, to aid in such construction, was given a similar 
grant of land to that granted the Atlantic & Pacific Company. On 
March 3, 1871, for the purpose of Connecting the Texas & Pacific 
Eailroad with San Francisco, congress authorized the Southern 
Pacific Company to construct a line of road from a point at or near 
Tehachapi Pass, via Los Angeles, to the Texas & Pacific Railroad, 
at or near the Colorado river, "with the same rights, grants, and 
privilèges," etc., as were granted to said Southern Pacific Company 
by the act of July 27, 1866. On July 6, 1886, the lands granted to 
the Atlantic & Pacific Company in California were, by act of con- 
gress, forfeited and restored to the public domain. The lands in 
controversy are within the limits of both grants at the place where 
the line of the Southern Pacific crosses what is claimed by the 
government, as above stated, to be that of the Atlantic & Pacific 
Company; and the question to be decided is as to whether the 
earlier grant attached to such lands, and thus operated to exclude 
them from the grant to the Southern Pacific Company. This same 
question was considered in the suprême court of the United States 
in two cases by the United States against the Southern Pacific Rail- 
road Company, heard together, and decided in 146 U. S. 570, 13 
Sup. et 152. It was contended in thèse cases that no map of 
definite location of Une between the Colorado river and the Pacific 
Océan was ever filed by the Atlantic & Pacific Company. The f acts 
relied upon to maintain this contention were thèse: The Atlantic 
& Pacific Company had claimed the right to build its road from 
the Colorado river to the Pacific Océan, and thence north to San 
Francisco. It filed maps in the ofiSce of the secretary of the in- 
terior of this route, in four sections, at différent times in 1872, as 
will more fuUy appear hereafter. Taken together, thèse maps 
formed a continuons line of route from the Colorado river to San 
Francisco. This line reached the Pacific Océan at San Buenaven- 
tura, which, however, was not the terminus of any line of definite 
location, whether shown by one or more of the maps, but was only 
an intermediate point. It was contended that this was not a valid 
location (1) because the maps were of segments of route, and were 
filed at différent times; (2) because the maps were filed in the office 
of the secretary of the interior instead of the gênerai land ofûce; 
and (3) because the line thus formed extended through San Buena-^ 
Ventura to San Francisco. The court held the location thus made 
to be good as a definite location from the Colorado river to San 
Buenaventura; and upon this conclusion as to definite location of 
line it held that the lands within the limits of the grant to the 
Atlantic & Pacific Company, as identified by such location, were 
reserved from the grant to the Southern Pacific Company. In the 
présent case, the validity of this location of line by the Atlantic & 
Pacific Company is attacked upon the ground that the company, 
by an earlier and différent location of line of route, was precluded 
from making the location relied upon, and upon the further ground 
v.69F.no.l — 4 
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that the second location was not bona fide, but was a mère frauda- 
ient devîee intended to impose upon the government, and baving 
that effect. Thèse new objections, and the effect of the former 
adjudication, are the grounds of controversy in this suit. 

On October 25, 1869, the Atlantic & Pacific CJqmpany flled with 
the interior department its plat, purporting to designate the line 
of its road as located from a point selected by the company for 
Crossing the Colorado river, by the route deemed by the company 
the most practicable and eligible to the Pacific Océan. The line of 
road designated on this plat is from a point on the Colorado river 
near the thirty-fifth parallel, extending westerly over the Tehachapi 
Pass, and in a northwesterly direction to San Francisco. This map 
or plat is in évidence for the first time in this case. It was intro- 
duced by the défendants, who claim not to hâve known of its exist- 
ence when the former case was heard. The défendants contend 
that this is a map of deflnite location of route by the Atlantic & 
Pacific Company, and that the action of the interior department 
subséquent to the filing of the maps of 1872, in approving a line of 
deflnite location by the company, did not refer to the line of thèse 
maps, but to the line designated on this map or plat of 1869. If 
this is so, the grant of the company is identifled by this line, and the 
lands in dispute are not within it, and are therefore subject to the 
grant to the Southern Pacific Company. The commissioner of the 
gênerai land office, in conformity with the décision of the secretary 
of the interior, to whom the matter had been referred, refused to 
recognize the claim of the Atlantic & Pacific Company to a réserva- 
tion of lands upon the route designated on this map of 1869, upon 
the ground that the company could not take a grant of lands from 
the Colorado river to San Francisco. From the considération given 
to this question subsequently by the interior department, it seema 
that this refusai was based upon the conclusion that, inasmuch 
as the act pf 1866authorized the Southern Pacific Railroad Company 
to build a road from a point , of connection with the Atlantic & 
Pacific ûear the state boundary line, to San Francisco, the right 
to build such connection was exclusive in the former company. 
No other map or plat of definite location was filed by the Atlantic 

6 Pacific Company until the 9th day of March, 1872, when it filed 
four maps in the office of the secretary of the interior, two of which 
refer to térntory outside of California, and therefore eut no figure 
in the case. The other two purport to be maps of deflnite location 
from San Francisco to San Miguel Mission, and from a point on 
the west bqundary of Los Angeles county to a point in township 

7 N., range 7 E. of San Bernardino base and meridian. The 
Unes thus designated do not connect with each other, nor with any 
other part of the located line. On the llth of April, 1872, the acting 
secretary of the interior, in answer to a letter by the président of 
the Atlantic and Pacific Company, stated that the mapa theretofore 
flled at différent dates by the company had been approved. On 
August 15, 1872, two other maps, purporting to be maps of deflnite 
location, were filed by the company. Thèse maps were approved 
April 16, 1874. By thèse maps lines are designated from San 
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Miguel Mission to a point of connection with the Une of the second 
map of March 9, 1872, at the west boundary of Los Angeles county, 
and from the east end of the same Une in township 7 N., range 
7 E. of San Bernardino base and meridian, to the Colorado river. 
The four maps thus flled, taken together, make one continuons Une 
of location from. the Colorado river to San Francisco. 

It is now contended in behalf of the défendants that the Atlantic 
& Pacific Company did not abandon its location of 1869 via Te- 
hachapi Pass to San Francisco, but continued to insist upon it, and 
that it was to this location that the subséquent approvals by the in- 
terior department referred. If this is true, the only definitely lo- 
cated Une of the Atlantic & Pacific vras that via Tehachapi Pass to 
San Francisco, and to that Une the land-grant rights of the company 
were limited. The facts in support of this contention are thèse: 
On April 6, 1872, Francis B. Hayes, président of the Atlantic & Pa- 
cific Company, addressed a letter to the secretary of the interior, 
stating that the company had filed its maps, delineating its route 
through the Indian Territory, Northern Texas, New Mexico, Arizona, 
and portions of California, to San Francisco, and requesting the ap- 
proval of such Une and the withdrawal of lands appartenant to it. 
The secretai-y is "especially" requested by this letter to décide "wheth- 
er the Atlantic & Pacific Company has not the right to construct its 
road on the Une as filed to San Francisco." The acting secretary 
answered this letter on April llth, saying that the maps referred to 
had been examined and approved, and stating as foUows: "The route 
to San Francisco, as delineated on' the map filed, appears to me to 
be sanctioned by the terms of the charter of the company, and there 
is no doubt of their right to construct the road on that Une." On 
April 15, 1874, the secretary of the interior addressed a letter to the 
commissioner of the gênerai land office, referring to the above letter 
of April 11, 1872, and to the décision of the department in favor of 
the right of the Atlantic & Pacific Company to build its Une to San 
Francisco, and stating that on June 21, 1872, James H. Storrs, coun- 
sel for the Southern Pacific, had submitted an appeal from such ac- 
tion by the department, supported by able and elaborate argument, 
denying the right of the Atlantic & Pacific Company to build their 
road ta San Francisco, and that, in considération of the arguments 
so made, he had concluded to take the opinion of the assistant at- 
torney gênerai, and, suchkipinion being favorable to the right claimed, 
he had concluded to décline disturbing the action taken pursuant to 
the letter of April 11, 1872. The opinion of the assistant attorney 
gênerai referred to in this letter of the secretary of the interior ia 
dated March 16, 1874, and states that he has "considered the ques- 
tion of the right of the Atlantic & Pacific Eailroad Company to defi- 
nitely locate the Une of its road from the point where it crosses the 
Colorado river, near the thirty-fifth parallel of latitude, to San Fran- 
cisco, by way of Tehachapi Pass, and west of the Coast Bange of 
mountains" ; that "the map of défini te location was filed in the gên- 
erai land office on the 12th day of March, 1872, and the lands along 
the route ordered to be withdrawn on the 22d of April, 1872," etc. 
It is argued that the iiiquiry in the letter of the président of the At- 
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lantic & Pacific Company of April 6, 1872, as to the rîgM of hîs com- 
pany to construct its road on the Une as filed to San Francisco, can 
only refer to the Une of 1869, since there was no other line to San 
Francisco "filed" at that time, and that, for the same reason, the réf- 
érence in the letter of the secretary of the interior of April 11, 1872, 
to "the route to San Francisco, as delineated on the map filed," nec- 
essarily means the map of 1869, and that the description in the opin- 
ion of the assistant attorney gênerai of the line as definitely located 
"by way of Tehachapi Pass" makes it certain that the only Une under 
considération was the line of 1869. It is further shown that, on 
March 10, 1873, J. B. Henderson, the attorney of the Atlantic & Pa- 
cific Company, wrote a letter to the secretary of the interior, pro- 
testing against the location of the Southern Pacific Company, stating 
that "the Atlantic & Pacific Eailroad Company has filed its map of 
gênerai location of its road, from the crossing of the Colorado river, 
near the thirty-flfth parallel, by way of Tehachapi Pass, and west 
to the Coast Range of mountains, to San Francisco, in California." 
Nearly two years later, on January 5, 1885, J. A. Williamson, as 
attorney for the Atlantic & Pacific Company, wrote a letter to the 
secretary of tlie interior, protesting against the appolntment of com- 
missioners to approve sections of the Southern Pacifie road, in which 
he maintained that the map of 1869 was a definite location of the 
road of the Atlantic & Pacific Company through California; that 
such Company adhered to that map, and that its right to particular 
tracts of land was identified by such location. 

From the filing of the map of 1869, the interior department 
was vexed with controversy over the question of the right of the 
Atlantic & Pacific Company to build its road to San Francis- 
co. The Southern Pacific was authorized, by the same act under 
which the Atlantic & Pacific had its grant, to build from a point 
of connection with the latter company's road on the Colorado 
river to San Francisco; but, if that Company itself built this 
extension, the Southern Pacific would be practically crowded out 
of this field. It therefore resisted, before the land depart- 
ment, the prétentions of the Atlantic & Pacific to make San Fran- 
cisco its coast terminus. It made no différence whether the pro- 
posed extension was by the way of Tehachapi Pass or San Buena- 
ventura to San Francisco. It was not a question of routes, but of 
destination, that caused contention between the rival interests. The 
letter of the président of the Atlantic & Pacific Company to the sec- 
retary of the interior of April 6, 1872, and its answer, had référence 
to this question. It is true that at the date of this correspondence 
there was technically no continuons line platted from the Colorado 
river to San Francisco, other than that by way of Tehachapi Pass. 
There were maps showing portions of a line that could only be con- 
nected by a line of route substantially as now contended for by the 
government Thèse maps had been filed a few days before the cor- 
respondence took place as maps of definite location, and were ap- 
proved as such, and are évidence of the intention of the company to 
build over the Unes platted on them. The letter of Francis B. Hayes, 
président of the Atlantic & Pacific Company, of April 6, 1872, to the 
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secretary of the interior, requesting to know wlietlier "the Une as 
filed" is approved and orders issued to withdraw the appurtenant 
land, was referred to the commissioner of the gênerai land office, who 
answered, on the llth of April, acknowledging its receipt. In this 
answer the commissioner says: "The Unes of road as filed by the 
Company, with your letter of the 9th ult, indicate the gênerai direc-" 
tion of the Une, and show San Francisco as the objective point on 
the Pacific coast," etc. The letter of the secretary of the 9th ult. 
hère referred to is the letter tiansmitting the four maps of location, 
two of which are portions oi the Une by way of San Buenaventura. 
The référence to them by the commissioner, in answering the secre- 
tary's letter transmitting the Hayes letter of April 6th, identifies 
them as the maps referred to by Hayes in that letter, and shows that 
the président of the Atlantic & Pacific Company, in speaking of the 
Une as filed, referred to the Une of thèse maps, and not to the Une 
of 1869. It is immaterial to the particular question of identity of 
maps that separate portions of a Une described on independent maps 
may not technically answer the description of "the Une as flled" con- 
tained in the Hayea letter of April 6th. The fact remains that the 
«ommissioner to whom this letter was referred understood it to refer 
to the Une described on the separate maps, and proceeded to prépare 
maps of withdrawal of lands appurtenant to such Une. While the 
opinion of the assistant attorney gênerai mentions Tehachapi Pass, 
yet it otherwise unmistakably desisrnatea the other route. The Une 
by way of Tehachapi Pass does not go west of the Ooast Eange, as 
the opinion states. The opinion refprs to the maps along which the 
withdrawal of landa of April 22, 1872, was made. This withdrawal 
was along the Une of what is known as "the second map," being the 
map of definite location from the western boundary of Los Angeles 
county to a point in township 7 N., range 7 E. of San P>ernar- 
dino, the map relied upon by the government in this case. It is évi- 
dent that the assistant attorney gênerai thought that the San Buena- 
ventura route included Tehachapi Pass. Whether he made this mis- 
take, or the other most improbable one of supposing that the Une 
from the western boundary of Los Angeles county to a point in 
township 7 N., range 7 E. of San Bemardino, was not where the sec- 
ond map and the diagrams of withdrawal flled nearly two years pre- 
viously located it, is not material. The identity of this route is es- 
tablished by the maps of location on file, by the record approval of 
the Une thus laid down, and the withdrawal of lands, as shown by 
the diagrams of such withdrawal, filed in the records of the gênerai 
and local land offices. And the location thus established and iden- 
tified is not affected by the fact that an attorney of the Atlantic & 
Pacific Company, two or three years later, in a proceeding adversary 
to the Southern Pacific in the interior department, wrote a letter 
stating that the former company adhered to the map of 1869. If 
the matter was open to controversy, this letter would be material, 
and the case might turn upon it, if it was otherwise doubtf ul ; but this 
is not such a case. The board of directors of the Atlantic & Pacifie 
Company, by formai resolution passed at a meeting held in Pebruary, 
1872, adopted the route of the second map. Subsequently that map 
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and the map of route from San Francisco to San Miguel were âled 
and approved, and the lands in controversy -withdrawn from settle- 
ment. In August of the same year, other maps of definite location, 
supplying the absent links of route, were flled. Nearly two year» 
later, urged to action by the insistence of the offlcers of the company, 
thèse maps were approved and additional withdrawals of land made. 
Thèse facts show conclusively that the Atlantic & Pacific Company 
did not adhère to the map of 1869. What it did not abandon, but 
always insisted upon, was the destination of that map; and what- 
ever confusion existed in the department with référence to the two 
routes is probably due to the fact that the company adhered to the 
claim of right made by the map of 1869 to make San Francisco its 
coast terminus. The doubt that was raised as to its right to do this, 
after the décision by Secretary of the Interior Cox against the com- 
pany, was sufflcient reason for the adoption of the second route. By 
this route the company was sure of its grant, at least to the coast. 
Otherwise it was liable to lose ail of the grant west of the Colorado 
river. 

The map of 1869, having been flnally abandoned by the Atlantic 
& Pacific Company after the adverse décision by the secretary of 
the interior, was there a definite location of Une of route to the 
Pacific Océan at San Buenaventura by which the grant to that 
company attached to the land in controversy? It is charged against 
the maps of this route that they are fraudulent prêteuses, in this: 
That the Unes represented by them were not surveyed and marked 
on the ground, and that the afBdavits of the chief engineer of the 
Atlantic & Pacific Company to that effect are false. It isi argued 
that by the words "défini tely flx" or "definitely locate," with référ- 
ence to a railroad route, is necessarily implied that a survey has 
been made on the ground, and that stakes and stones hâve been 
set, which fix on the earth's surface the exact route over which the 
road will pass. Noue of the earlier railroad land grants provided 
for the filing of maps or plats of location of Une, either gênerai or 
definite. Such grants were of lands on either side of the proposed 
road "not sold, reserved, or otherwise disposed of by the United 
States," etc., "at the time the Une of said road is definitely flxed." 
The method by which it was to be ascertained that a Une had been 
"definitely fixed" was) left to the détermination of the land depart- 
ment, which held that a survey and marking upon the ground as 
a fact notorious and easily observed was necessary to "definitely 
flx" a Une of railroad route; and accordingly the suprême court 
held, in Railroad Co. v. Fremont Co., 9 Wall. 94, that, until the 
Une of the railroad was definitely fixed on the ground, no title 
could vest to any particular section on the Une of road. The act 
of 1862, in aid of the Union Pacific Kailroad Company, provided 
for the filing by the company of a map of gênerai route, whereupon 
the secretary of the interior was required to cause the lands within 
15 miles of the designated route to be withdrawn from pre-emption, 
private entry, and sale. The act of 1864, in aid of the Northern 
Pacific road, provided for the désignation of a gênerai route, and 
for definitely fixing the Une of road, and requiring a map of such 
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definite location to be flied. The act of July 27, 1866, under con- 
sidération, is substantially like that in aid, of the Northern Pacific 
€ompany. Ail railroad land-grant acts since 1862 hâve provided 
for maps of location of route, since which time it has been uniformly 
held that the line of railroad route is flxed by thei map flled. The 
thing to be guarded against in thèse cases is a line which is subject 
to change at the will of the company. The object of a survey and 
marking on the ground was to "deflnitely flx" the line. But it was 
soon apparent that a survey on the ground did not accomplish this. 
The attorney gênerai, on February 16, 1857, in a quotation con- 
tained in appellant's argument, says: 

"A mère survey fixes nothlng, either contingently or conclusively, in fhls 
respect. It is means of information; it is not location. I go further, and say 
tbat 'deflnitely fix' implies flxed witiiout capacity of cbange." 

In Van Wyck v. Knevals, 106 U. S. 366, 1 Sup. Ct. 336, the court 
said: 

"Until the map is flled with the secretary of the interior the company Is at 
liberty to adopt such a route as it may deem best, after an examination of 
the ground has disclosed the feasibility and advantages of différent llnes. 
But, when a route is adopted by the company, and a map designating if is 
flled with the secretary of the interior, and accepted by that ofllcer, the route 
is established. It is in the language of the act deflnitely flxed, and cannot be 
the subject of future change, so as to affect the grant, except upon législative 
consent." 

And in Eailroad Co. v. Dunmeyer, 113 U. S. 635, 5 Sup. Ct. 566, 
the court held that: 

"The flling of the map in the otflce of the commissioner is the act by which 
the line of road is 'deflnitely flxed,' under the statute." 

Inasmuch as the object of the rule in force prior to 1862 was to 
secure permanence in the line adopted, there is nothing, so far as 
the government is concerned, that malœs a marking on the ground 
indispensable, where the more effective means of securing that 
resuit is provided for by flling maps of deflnite route. If a map 
présupposes a survey, and there is in fact no survey, the map is 
not on that account invalid. It is for the company to adopt a line 
satisfactory to itself, by means of its own choice. If it adopts an 
impracticable route, its own interests are prejudiced, not those of 
the government, which does not, in any event, part with its title 
to the granted lands until the company has earned them. More- 
over, if the legality of what has been done dépends upon a survey, 
and the fact of such survey, as shown by the maps flled and approved 
in the land department, can be impeached by the testimony of a 
witness under any circumstances, — much less where hia testimony 
is given more than 20 years after the events described, — ail titles 
depending upon land grants will be insecure and practically value- 
less. If the authentic character of thèse records may be destroyed 
by the testimony of a witness in any case, the testimony should 
be of the most conclusive character, to hâve that effect. This is 
not such a case. The testimony relied upon to impcach the record 
showing a survey shows that there was in fact a survey. E. K. 
Robinson, the engineer referred to in the certificate of the chief 
engineer of the Atlantic & Paciflc Company attached to the maps 
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of this Une, as having made this survey, testifies, in effect, tliat lie 
made surveys for the company between the Colorado river and! 
coast at San Buenaventura, including one through Soledad Pass, 
and that he staked the Une as he proceeded; that "every hundred feet 
there was a stake, and sometimes oftener," except in places across 
the désert, where this was not necessaxy ; and that he made reports? 
to the chief engineer of the company from time to time ail along 
the Une. He says, as to thèse reports, "They contained a gênerai 
stâtement of the survey and the progress of the party, and the notes, 
plattings, etc., so that they would understand exactly what klnd 
of a route we were getting through that country." He also testifles, 
in effect, that a profile always accompanied thèse reports, showing 
the grades of the line, and that he sent other maps showing topog- 
raphy, as well; that the crossings of streams and any deflned object 
were shown on such maps, and that they found the grade very easy 
ail the way, practically, from Ventura, foUowing up the Santa Clara 
river east through the Soledad Canon, up to what is called the 
"Summit," and that then they had the whole country before them. 
From the summit, the route of this survey to the Colorado river 
is particularly described by the witness, Nevertheless, this witness 
testifles that the survey made by him was a preliminary one; that 
the map of route in controversy does not designate any survey 
made by him; that he had nothing to do with this map, and that 
the work represented by it was not done under his supervision. 
The répudiation of the map by this witness, and the fact that the 
line of the map, when located on the ground, is found to be a whoUy 
impracticable railroad route, is the basis for the defendant's con- 
tention that no survey was ever made of the Une of deflnite loca- 
tion cont-ended for by the government But this difSculty is not 
a real one. It is évident that the line of the map is out of its proper 
location in conséquence of the fact that the route there designated 
is identified by Unes of survey protracted upon the map, in conform- 
ity withi a practice that obtains where Unes are located in advance 
of the government survey, and that thèse protracted Unes do not 
coïncide with the actual surveys since made. The resuit is that 
the line of route which foUowed the Santa Clara river appears to 
cross the congressional townships some distance from where the 
river actually crosses such townships. The line of the map there- 
fore appears, when located on the ground, to be some distance from 
the river where the line of actual survey was made. There was 
neither secrecy nor déception in the représentation by the map and 
certificato of tlie protracted survey as an actual one. The ofScers 
of the laud department were not ignorant of the unsurveyed con- 
dition of this part of tlie public domain; and, if they were, the 
government was not prejudiced. There was, then, in fact, an actual 
survey of a line of route staked upon the ground. It was the work 
of two large parties in the field, carried on for some months, and 
was foUowed by an expenditure of between twelve and thirteen 
thousand dollars in grading, excavating, sinking shafts, and explor- 
ing in Soledad Pass. AU of this tends to show good faith on the 
part of the company. 
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Assuming, however, tliat a survey of the Une on tlie ground is re- 
quired, and that a f raudulent déception was practiced upon the gov- 
ernment by the représentation that a survey had been made, this ia 
ground upon which the department might properly reconsider its ac- 
ceptance and approval of the maps flled; but, until such reconsidera- 
tion, the status of the lands is flxed by what was done. The approved 
maps operated to identify thèse lands as within the grant to the 
Atlantic & Pacific Company, without référence to the good faith of 
the Company in preparing them. The fact of deflnite location is 
settled by the maps ; and it is the fact, not the means by which it 
was procnred, that décides the question. So of a patent fraudu- 
lently obtained. Such a patent opérâtes to transfer title, notwith- 
standing the fraud by which it was obtained, and for which an 
injured party may hâve a remedy in an* appropriate proceeding. 
Moreover, if there was a fraud practiced, as claimed, it could only be 
taken advantage of by the govemment. In Lee v. Johnson, 116 
U. S. 48, 6 Sup. et. 249, the court says: 

"The Issue of a patent by the offlcers of the land department cannot be 
attacked collaterally, but only by a direct proceeding, instituted by the gov- 
emment, or by parties aeting in its name and by its authority. * ♦ * It is 
only when fraud and Imposition hâve prevented the unsuccessful party In a 
contest from fully presenting his case, or the offlcers from fully considering 
It, that a court will looli Into the évidence. It is not enough that fraud and 
imposition hâve been practiced upon the department, or that false testimony 
or fraudulent documents hâve been presented. It must appear that they 
affected its détermination, wliich, otherwise, would hâve been In favor of 
the plaintiflf. He must In ail cases show that, but for the error or fraud or 
Imposition of which he complalns, he would be entitled to the patent. It 
Is not enough to show that it should not hâve been issued to the patentée. 
It is for the party whose rights are alleged to ha^e been disregarded that 
relief is sougbt, not for the govemment, which can file its own bill when it 
desires cancellation of a patent unadvisedly or wrongfuUy issued." 

"A third party cannot take upon himself to enforce conditions attached 
to the grant, when the govemment does not complaia of their breaeh. The 
Kolder of an Invalid title does rot strengthen his position by shOwlng how 
badly the govemment bas been treated with respect to the property." Van 
Wyck V. Knevals, 106 U. S. 369, 1 Sup. Ct. 336. 

The Southern Pacific Company was not injured in any right by 
the alleged f allure of the Atlantic & Pacific Company in its duty, or 
by that company's want of good faith. If fraud was practiced, it 
was upon the govemment. If there was an in jury, it was the gov- 
emment that was injured. How, then, can the Southern Pacific 
Company, to whom there was no obligation or duty, and in whom 
there was no right in respect to the matters complained of, take 
advantage of the fraud alleged to hâve been practiced upon the 
govemment? And upon what principle of justice or morals can 
it expect to make use of a fraud practiced upon the govemment to 
make a case for itself against the govemment? At most, then, 
the alleged frauds in the maps of definite location constituted a 
cause of forfeiture, and this gave no right of succession to the South- 
ern Pacific Company to the lands liable to forfeiture. This was 
decided by the suprême court in U. S. v. Southern Pac. R. Co., 146 TJ. 
S. 604, 13 Sup. Ct. 152. In that case it was contended by the Com- 
pany that congress intended by the acts of July 27, 1866, and March 
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3, 1871, that thèse lands should pass to some company to aid in 
the building of a railroad, either the Atlantic & Pacific or the South- 
ern Pacific; that if they were not applied to aid the former com- 
pany, then the latter company was to be entitled to them; but the 
court held the contention erroneous. It held, in effect, that the 
exception out of the grant to the latter company of the lands includ- 
ed in the grant to the Atlantic & Pacific Company was not condi- 
tional, but absolute; that, if there was any breach of the conditions 
of the grant to the Atlantic & Pacific Company, congress might itself 
take ail needful measures to accomplish the building of the road, 
and to that end use the lands of the grant; and that, if the 
act of forfeiture had not been passed, the Atlantic & Pacific Com- 
pany could yet construct its road, and, constructing it, its title to the 
lands in question would become perfect. 

"No one but the grantor can ralse the question of a breach of a condition 
subséquent. Congress, by the act of forfeiture of July 6, 1886, déterminée! 
what should become of the lands forfelted. It elected that they should be 
restored to the public domain. The forfeiture was not for the benefit of the 
Southeïn Pacific. It was not to enlaxge its grant as it stood prior to the act 
of forfeiture. It had given to the Southern Pacific ail that it had agreed to 
in its original grant; and now, finding that the Atlantic & Pacific was guilty 
of a breach of a condition subséquent, it elected to enforce a forfeiture for 
that breach and a forfeiture for Its own beneflt." U. S. v. Southern Pac. R. 
Co., supra. 

Thèse considérations apply to the contention that if the maps of 
1872 are maps of definite location, then there was no preliminary 
location or désignation of gênerai route. Moreover, the provision of 
the law as to this is intended for the protection of the company. It 
is stated in Buttz v. Eailroad Co., 119 U. S. 55, 7 Sup. Ct. 100, to 'be «to 
préserve the land for the company to which, in aid of the construc- 
tion of the road, it is granted," by enabling the government to ex- 
clude from sale, entry, or pre-emption, the adjoining odd sections 
within the limits of the grant, in advance of a definite location of 
route. But there is no reason why the company may not, without 
this preliminary désignation, make a definite location of its line, 
if it sees fit to do so. In view of the conclusions reached upon the 
points decided, the eflfect of the adjudication had in the case last 
cited as an estoppel in this case has not been considered. The de- 
cree appealed from is affirmed. 



MAYOR, ETC., OF CITY OF COLUMBUS v. DENNISON et al. 

(Circuit Court of Appeals, Flfth Circuit April 23, 1895.) 

No. 342. 

1. Municipal Bonds in Aid of Railwats— Subsckiption and Donation- 
Ratification BY LEGISLATtTKB. 

A town was authorized by act of législature to subscribe to aid the con- 
struction of a railroad, and to issue bonds for the amount, but there waa 
no provision for the exchange of bonds for stock, and stock was not men- 
tioned in the act. The bonds were in fact voted as a donation, and the 
vote was by the constitutional two-thirds required in cases of donation, 
which fact was recited in the bonds themselves. Subsequently, by an act 
amending the railroad charter, so as to authorize a consolidation witii an- 
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other Company, It was provided that "the donation" of bonds thus agreed 
to be made should be pald over to the consolidated company; and by an- 
other act, amendlug the city charter, the city was authorized to levy and 
coUect a spécial tax for interest and sinking fund to pay the bonds, and 
interest was accordingly paid for 11 years. HeM, that this was a ratifica- 
tion of the bonds, both by the législature and the city. 

S. SAME— AUTHOBITT TO CHANGE ROUTE— CONSOLIDATIOÎT OT" RaILTïOAD. 

After a city had voted a donation of bonds, an act was passed authorlzing 
the railroad company to consolidate with another company, and dlrecting 
the bonds to be delivered to the new company. In an action on the bonds 
thus deliyered it was contended that the consolidation act authorized a 
change of route, which would leave the city ofE the Une of the road; but it 
appearëd that the road was actually bullt through the city, according to 
the condition of the subscrlption. BeW, that the giving of an option to 
change the route did not affect the validity of the bonds, and that they 
were properly delivered to the consolidated company. 

S. SaME— COMPLIANCB WITH CONDITIONS— RECITALS— BONA FiDE PURCHASEBS. 

Where municipal bonds are Issued, with proper récitals, showing com- 
pliance with the conditions upon which the subscrlption was made, the city 
is estopped, as against bona fide purchasers, from alleging that its au- 
thorities acted wrongfully in issuing the bonds. 

Toulmin, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Mississippi. 

This was a suit by John M. Dennison, J. G. Wilson, and Frank T. 
Eedwood against the mayor and city council of Columbus, Miss., to 
recover upon interest coupons of certain bonds issued by défendant 
city to the Columbus, Fayet+e & Decatur Eailroad Company. A de- 
murrer to the déclaration was overruled by the circuit court, and 
upon a trial a verdict was returned in favor of plaintiffs, and judg- 
ment was entered accordingly. From this judgment the défendant 
brings error. In overruling the demurrer to the déclaration, the 
following opinion was delivered in the circuit court by Niles, Dis- 
trict Judge: 

This is a suit on overdue coupons for interest on bonds issued by the dé- 
fendant to the Columbus, Fayette & Decatur Railroad Company, and delivered 
to the Georgia Pacific Railway Company, into which the first company and 
several others were consolidated. The main points relied on as défenses are 
that the bonds were voted as a donation, when the act under which they were 
voted only authorized a subscrlption to the capital stock; and that the consoli- 
dated company was authorized to build a difCerent railroad from that orig- 
inally ctiartered. The act approved Pebruary 1, 1872 (see Acts 1872, p. 297) 
gave the city authorities power to subscribe to aid in the construction of the 
Columbus, Fayette & Decatur Railroad Company, and to issue its bonds to the 
amount of said subscrlption. No provision is anywhere made for an exchange 
of bonds for stock, and stock is nowhere mentioned in the act. The act rati- 
fying the consolidation (Acts 1882, p. 836, § 2) provides that "the donation of 
$100,000.00 in its bonds heretofore agreed to be made by the town of Colum- 
bus, to the Columbus, Fayette & Decatur Railroad Company, but which hâve 
uot y et beeu pald over, be and are hereby declared to be pajatile to the saîd 
Georgia Pacilic Railway Company." This Is a législative construction, at least, 
that a donation was authorized, which in such cases is entltled to great respect, 
îir.d will frequently amount to a législative ratification. Pompton Tp. v. Coop- 
er Union, etc., 101 U S. 196. In 1884 an act was passed amending the char- 
ter of tlie tity of Columbus, in which it was authorized to levy and collect a 
spécial tax to pay the interest on thèse bonds, and to provide a sinking fund 
for the ultimate rédemption of the principal. The déclaration shows that the 
interest lias been paid for eleven years,— since 1882. Hère is a ratification by 
the Jegislature in authorlzing the bonds to be issued as a donation, and taxation 



60 ÏEDEBAL EBPOETEB, Vol. 69. 

to pay tbem; a ratification by the city authoritlea, in issnlng them as a doda- 
tlon, and levying the taxes; and a ratification by the people In the contimied 
payment of the taxes. It is difflcult to conceive a stronger case of ratification, 
If that were necessary. The bonds were voted as a donation by the constitu- 
tional majority of two-thirds of the qualifled voters, as reclted in the face of 
the bonds themselvea, and, tMs only barrier against législative power being 
removed, the législature clearly had the right to ratlfy. Supervisors v. Brog- 
den, 112 U. S. 261, 5 Sup. Ct 125; Katzenberger v. Aberdeen, 121 U. S. 178, 
7 Sup. Ct. 947. 

It is next objected that by the consolidation a différent road was authorized 
to be built, and that the Consolidated company had authority to leave Columbus 
off its line entirely, and to buUd by way of Aberdeen. It Is not alleged that 
the Consolidated company was deprived of the right to build the road for which 
the bonds were voted, or that it actually did build by way of Aberdeen. The 
rule Is that, If bonds are voted to a railroad company, which at that time f» 
authorized to consolidate with other raUroads, then the bonds may properly 
be delivered to the Consolidated company. This principle is announced, and 
the authorities revlewed, in Livingston Go. v. First Nat Bank of Portsmouth, 
128 U. S. 102, 9 Sup. Ct. 18. There was a gênerai act for the création of rail- 
roads passed by the législature of Alabama on December 29, 1868. See Acts 
Ala. 1868,. p. 462. By the twenty-flrst section of this act railroad companiea 
were authorized to consoUdate on certain conditions. By the twenty-third sec- 
tion ail the property and choses in action of each constituent company were 
transferred to the consolidated company. By the Mississippi act this Colum- 
bus, Fayette & Decatur Railroad Company, which was incorporated under this 
gênerai act for Alabama, was granted "ail the privilèges, rights, and immuni- 
ties" conferred by the Alabama act See Acts Miss. 1871, pp. 187, 188. Hence 
the companies were authorized to consolidate, and the bonds, or right to the 
bonds, which is a chose in action, was transferred to the consolidated Com- 
pany, unless this right was eut off by the allégation that the consolidated com- 
pany had an option to build a différent road by way of Aberdeen. The answer 
to this is that the city authorities were only required to issue the bonds "when 
the terms of subscription are complied with." See Acts Miss. 1872, p. 298. 
On thelr faces the bonds are payable to the Columbus, Fayette & Decafiw 
Railroad Company. They were authorized to be delivered to the Georgia Pa- 
cific Bailway Company, the consolidated company, under the same limitations 
and restrictions that they were or would hâve become payable to the Colum- 
bus, Fayette & Decatur Railroad Company. See Acts Miss. 1882, p. 836. The 
city authorities of Columbus, Miss., were the tribunal to détermine when thèse 
conditions were complied with, and Issue and deliver the bonds. They did 
issue and deliver the bonds with proper récitals, and they are now estopped, 
as against innocent purchasere, from alleging that they acted wrongfully. Block 
V. Commlssioners, 99 TJ. S. 680; Commissioners v. January, 94 U. S. 202; Côm- 
mlssioners v. Claa-k, Id. 278; Brooklyn v. Insurance Co., 99 U. S. 362; Moran 
V. Commlssioners, 2 Black, 722. For thèse reasons I thlnk the demurrer to 
the déclaration should be overruled, and the demurrers to the spécial pleas 
(from the third to the fifteenth, Inclusive) should be sustained, and Judgments 
can be entered accordlngly. 

James M, Arnold, George A. Evans, and Wm. Baldwin, for plaintiff 
in error. 

P. A. Critz and R. C. Beckett, for défendants in error. 

Before FARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

PER CURIAM. Tlie majority being satisfled with the reasons for 
judgment given in the opinion of the trial judge, and the court finding 
no réversible error in the proceedings, the judgment of the circuit 
court is affirmed. 

TOULMIN, District Judge, dissent». 



CROW V. KIMBALL LUMBEE CO. Ôl 

CEOW et aL V. KIMBALL LUMBBR CO. 

(Circuit Court of Appeals, Fifth Circuit. May 28, 1895.) 

No. 343. 

Accord and Satisfaction— Failuke to Pbrform — Accord Agrbembnt— 
Effect on Original Contbact. 

Where, In the course of performance of a contract, disputes and mutual 
récriminations arose, and afterwards a new and modified contract was 
made by way of accord, but nothlng was ever done under it, lield, that 
there was no satisfaction, and tliat the original contract remalned In force, 
and an action for damages could be malntained for breach thereof. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

This was an action by the Klmball Lumber Company, a corporation engaged 
In manufacturing lumber and timber at Appalachlcola, Fia., against Crow, 
Rudolph & Co., lumber merchants of Liverpool, England, to recover damages 
for an alleged breach of a contract for the sale and shipment of timber and 
lumber by complainant to défendants. In the cii'cuit court there was a ver- 
dict for plaintiff in the sum of |14,723.24, upon which judgment was entered 
by the court. Défendants bring error. 

The contract sued on was executed May 20, 1889, and was signed on behalf 
of défendants by W. S. Keyser, thelr résident agent, at Pensacola. It provided 
for the sale and delivery by plalntlffs of elght cargoes of sawn timber, a cargo 
of from 300,000 to 400,000 feet of prime deals, a million to a million and a 
quarter of prime boards and cholce dimension deals, and a million to a million 
and a quarter feet of hewn timber. The performance of the contract was to 
cover a period from November 1, 1889, to November 1, 1890, and the ship- 
ments were to be made on yessels from 400 to 800 tons, to be provided by de- 
fendants from time to time as business required, say about one vessel per 
month. For the détails of this contract, référence was made to a prevlous 
contract entered into on the 3d of November, 1888, and which was still in 
course of exécution. Three cargoes only were shipped under the contract of 
1889; but, mutual récriminations having taken place,— défendants complaiu- 
Ing of the grade and quality of the lumber furnished, and plaintiffl of the de- 
lays and irregularity in sending vessels,— a new contract was, on December 
30, 1889, executed, which contained various modifications of the terms of the 
original contract; but no ships were ever sent by défendants to take cargoes 
under this contract, and no part of it was ever performed. Défendants set up 
this contract as a défense to the action, claiming that it entirely superseded 
the original contract, and hence that no action could be malntained upon the 
latter. PlaintifC clalmed, and gave évidence In support thereof, that the new 
contract was intended as an accord between the parties, and was such in fact, 
but that, as there was no performance of It, there was no satisfaction, for 
which reason the original agreement remained in force. Upon this question 
the court charged the jury as foUows: "The suit hère in this case Is upon the 
contract of May 20, 1889, and not upon the contract of December 30th. Tbe 
défendants hâve contended that the contract of December 30th was valid and 
binding upon thèse plaintifCs, and therefore nothlng could be recovered upon 
this contract sued on. That Is properly a question of law, because. If the con- 
tract of December is binding, then the plalntifC cannot recover In this case, 
but must bring another suit on that contract. The large part of the légal con- 
tention, as made over this clause, is about that question, and I propose to 
draw the Une clearly and deflnitely In a légal way on that subject. I thlnk it 
will be better for the jury, and I am sure, if the case goes to another court, it 
will be better for the coirnsel in the case, and for the respective parties. The 
contract of December 30, 1889, is not binding. It was on accord, and, if car- 
rled out, would bave been in complète satisfaction, of the contract of May 
20th. It never was carrled out In any partlcular. No shlp was ever chartered 
or sent under that contract, and it fails for that reason, and the suit in this 
case stands because of that fact in law. Your détermination, as has been ar- 
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gneA by the plalntlff, is ail under thé contract of May 20, 1889, as It stooa and 
as It was made, embodying, as I say, some of the features of the contract ot 
1888. That belng the case, and there belng no évidence, In my judgment, 
other than that the contract, of May 20, 18S9, was broken by the défendants 
wlthout any just cause, as hàs been shown in this case, the question, and the 
only question, for the jury to détermine, Is the amount of damages which the 
plalntifiC shall recover In thls case, and It Is the law that you shall assess such 
damages as they hâve suffered by the breach of that contract." Various ques- 
tions were raised by exceptions to the Judge's charge in relation to the measure 
of damages, but the one mainly argued In this court was the question as to 
the efieect of the contract of December 30, 1889. 

W. A. Blount, for plaintiflfs in errer. 
H. Bisbee, for défendant in error. 

Before PARDEE and McCOEMICK, Circuit Judgea, and BRUCE. 
District Judge. 

PER CURIAM. As there was évidence tending to show that the 
agreement of December 30, 1889, was intended by the parties as 
an accord, which, when performed, was to be in satisfaction of the 
contract of May 20, 1889, and as it was conceded that under the 
said agreement of December 30, 1889, there was no performance, 
we are of opinion that the ruling of the circuit court, on the invita- 
tion of the défendants, plaintifîs in error hère, on the elïect of said 
agreement, was not erroneous; and as, on the othef errors assigned 
and pressed in this court, we find for the défendant in error, the 
judgment of the circuit court is aflSrmed. 



PONS V. BLOOK. 

(Circuit Court of Appeals, Flfth Circuit May 7, 1895.) 

No. 353. 

AoTANCES ON Sbccbitt OF Growinq Ckops— Contract for Lien — LASMiORD'» 
Lien foe Kknt. 

AppeaJ from the Circuit Court of the United States for the 
Eastern District of Louisiana. 

This was a blll by Simon Block, an alien, against Pierre B. Dragon, Athen- 
alse Dragon, Madeline Pons, and several others, citlzens of Louisiana, for an 
accountlng. AU the défendants excepting Madeline Pons compromised with 
complalnant and were dismissed from the cause, June 18, 1892. On December 
31, 1894, a deeree was entered against her and in favor of complalnant for the 
8um of $853.01, wlth Interest and costs, and from tlils decree she has ap- 
pealed. The facts from which the controversy arose were briefly as follows: 
In January, 1883, Pierre B. Dragon and Athenaise Dragon, being lessees of 
"Monsecour's" plantation in the parlsh of Plaquemines, La.,' contracted wlth 
Simon Block for advances for the purpose of enabling them to work the planta- 
tion and produce à crop for the year 1883, and for security gave him a lien 
on ail the products of the plantation, and agreed to consign the same to hlm 
et New Orléans for sale, allowing him commissions therefor. The clause of 
the contract In relation to the lien was as foUows: "A spécial lien and mort- 
gage, or privilège, is hereby granted and recognized for the full sum of flfteen 
thousand dollars on any and ail crop or crops of rice, Bugar, molasses, and 
other products that may be planted, grown, raised, and gathered, or made and 
manufactured during the year elghteen hundred and eighty-three ou the here- 
Inbefore mentloned and descrlbed plantation, tracts, and parcels of land, and 
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tïil» instrument is hereby directed to be recorded in order to préserve and 
make the same public so as to operate and bear upon the crops of the year 

elghteen hundred and ■ grown and produced on the aforesald plantation." 

Prior to the making of this contraet, one B. Saloy purchased the plantation 
from the lessor, and he became a party to the contraet, expressly agreeing 
that his elalm as lessor for rent should be "subordinate and inferior in rank 
to tîie clalms and privilèges af sald Block as the fiunlsher of supplies or for 
advances furnished under the contraet," and that said Block should be flrst 
relfflbursed out of the crops of 1883 "in the fuU amount of hls advances here- 
under, without regard and in préférence to demands of said Saloy for ïhe 
rental of said plantation." Under this contraet, Block made advances exceed- 
Ing in their total amount the sum of $15,000. When the account was closed. 
In April, 1884, it was found that a considérable sum was still due to Block 
from the lessees. Prlor to that time, and on November 26, 1883, the said Saloy 
brought a suit in a state court for rent of the plantation, amounting to $4,800, 
and obtained the issuance of the writ of provisional selzure, under which- lie 
caused a part of the crops to be seized. He afterwards gave a release bond 
and took fuU possession of the property. 

The prayer of the bill was that eomplainant might be declared to hâve a 
lien and privilège upon the property thus seized and held by Saloy, it being 
alleged that this seizure was in violation of his contraet to permit the eomplain- 
ant to hâve a first lien on the crop for his advances. Saloy, however, dled be- 
fore the suit was brought, leaving his estate by will to his wife as universal 
legatee, who, as alleged by the bill, accepted the same purely and simply, 
and was duly recognized, and was given possession by the proper state court. 
Shortly afterwards, she also died Intestate, and the property descended to the 
persons named as défendants in the bill, who were alleged to hâve accepted 
this succession purely and simply and to hâve been put in possession of the 
property by the proper court, by reason whereof they became liable for ail the 
debts due by the said Saloy, including complainant's demand. The cause was 
heard before a master, and, after numerous exceptions to his report were dis- 
posed of, a decree was rendered against Madellne Pons for lier proportion of 
the amount found due on the accounting. The main point made against the 
decree was that eomplainant had made advances in excess of the $15,000 speci- 
fied in the contraet, and that the lessees had consigned to him, and he had 
sold, products of the plantation exceeding that sum ; and it was contended that 
as soon as his net sales amounted to $15,000 Saloy's rights as landlord became 
thenceforth superior to the lien for advances, and that he then had a lawful 
right to enforce his lien for rent by seizing tlie products of the plantation. 

P. L. Fourchy and 0. B. Sansum, for appellant. 
John D. Roiise and Wm% Grant, for appellee. 

Before FARDEE and McOOEMICK, Circuit Judses, and BEUCE, 
District Judge. 

PER CURIAM. An examination of the record in connection 
with the briefs and argument shows no error in the record prejudi- 
cial to the appellant, and the decree appealed from is afSrmed. 



MILLER V. HOUSTON CITY ST. RY. CO. 

(Circuit Court of Appeals, Fifth Circuit. June 17, 1895.) 

No. 382. 

Corporations— TiTLB to S'i?ock. 

In 1873, 180 shares of stock of the H. Co. were issued to one H., on ac- 
count of B., for cash advanced by B. in the organization of the company. 
In 1874, on an adjustment of accounts between B. and the Company, 1,438 
shares of stock were issued to B. in full settlement, the original shares 
being thereafter treated as canceled, though not surrendered. In 1875, B. 
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dellvered the original certiflcates to the plaintiff, as margin on a pur- 
chase of cotton for future dellvery, no money or rajuable considération ap- 
pearing, however, to hâve been giren for them. The plaintiff held the 
shares untll 1884, when he showed them to the gênerai manager of the H. 
Oo., and was notifled by Mm that the stock would not be recognized, and 
belonged to the canceled files of the company. In 1888 plaintlflC made a 
formai demand for transfer of the stock, and in 1889 brought suit for dam- 
ages for the company's refusai to transfer it. Held, that the plaintiff was 
in no better position than B. to assert title to the stock, and could not 
recover. 

In Error to the Circuit Court of the United States for the East- 
crn District of Texas. 

This was an action by Walter T. Miller against the Houston City 
Street-Baiiway Company to recover damages for a refusai to trans- 
fer certain stock. Upon the first trial, before the court without 
a jury, judgment was rendered for the défendant, and, on error, a 
new trial was awarded. 5 C. 0. A. 134, 55 Ped. 366. The case 
was again tried by the court without a jury and judgment given for 
the défendant. Plaintiff brings error. Afiirmed. 

R. V. Davidson and F. D. Minor, for plaintiff in error. 
M. W. Garnett, for défendant in error. 

Before PAKDEE and McCOEMICK, Circuit Judges, and BRUCE, 
District Judge. 

PER CUEIAM. The undisputed évidence in the case shows 
that in October, 1873, William Brady, then président of the Houston 
City Street-Railway Company, caused to be issued to T. W. House, 
for his (Brady's) account, 180 shares of stock for and on account of 
cash advanced by him (Brady) in the organization of the company; 
that thereafter, in 1874, other matters of account having arisen 
between Brady and the company, a settlement was had of ail the 
matters involved, and 1,468 shares of stock were issued to William 
Brady in place of ail stock originally issued, and in fuU settlement 
of ail amounts found to be due. After such settlement, although 
the original stock certiflcates issued in October, 1873, were not sur- 
rendered, they were treated as canceled, a,nd thereafter neither 
William Brady, nor any one else for him, ever attempted to vote, or 
assert any right or claim under the said certiflcates, until the plain- 
tiff in error asserted his pretensions resulting in the présent suit. 
In the summer or fall of 1875, William Brady delivered the original 
stock certiflcates, issued as ai oresaid in 1873, to the flrm of Miller & 
Co., of New York, who received the same as marginal security in 
cotton purchases for future delivery, but who are not shown to hâve 
paid or advanced any money or other valuable considération for or 
on account of the same. The said flrm of Miller & Co. asserted no 
claim under the said certiflcates until 1884, when the plaintiff in 
error showed the certiflcates to the président of the Houston City 
Street-Railway Company, at the time in New York. The président 
then told him that said stock would not be recognized, exhibiting an 
officiai list of the stock of the company, which did not embrace any 
of the stock in controversy. August 25, 1884, the vice président 
and gênerai manager of the railway company by letter notifled 
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Miller & Co. that the stock in question belonged to the canceled 
files of the company. After this no effort was made to assert any 
rights under the stock sued on until July, 1888, when a formai de- 
mand was made on the company to transfer the stock on the books 
of the company to the plaintiff in error, which was refused. The 
demand was renewed in Octoher, 1888, and was again refused. 
This suit, which is for damages, was instituted on September 16, 
1889. Under this showing it is quite clear that the plaintiff in! 
error, representing the flrm of Miller & Co., is in no better position 
to assert title to the stock in controversy than woold be Brady 
himself ; and, as to Brady, it cannot be contended that he had àny 
claim whatever on the Houston City Street-Kailway Company for 
and on account of the said stock. As we view the case, it would 
not hâve been error in the court below to hâve instructed the jury 
to find a verdict for the défendant, for no other verdict was per- 
missible under the issues and évidence. It foUows that noné of the 
errors assigned in this court, if otherwise well taken, were preju- 
dicial to the défendant in error, and the judgment of the circuit 
court is aflQrmed. 



LOUISIANA BLECTRIO LIGHT & POWER CO. T. BASS FOUNDRY & 

MACHINE WORKS. 

(Circuit Court of Appeals, Flfth Circuit June 20, 1895.) 

No. 376. 

CONTRACTS— IrrTEKPBBTATIOÏT. 

The B. Co. and the h. Electric Light Co. eutered Into a written agree- 
ment by whlch certain différences were adjusted, and a sum was flxed as 
tbe amount due the former by the latter for machinery sold. It was also 
provided that, wlthln 40 days, a test of such machinery should be made, 
and, according to the amount of saving shown over the machinery for- 
merly used by the L. Co., the tlme of payment of the balance due should 
be flxed. The test was made more than 40 days later, in conséquence of 
delays by the L. Co., and in a différent way from that provided by the 
agreement, but it was satisfaetory to both parties, and the L. Co. took pos- 
session of the machinery, and used it, without complaint, and without sug- 
gesting any other test, for a longer time than It would hâve been entitled 
to delay payment by any resuit of the test Eeld, that the B. Co. was en- 
titli^d to a decree for the balance due. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Louisiana. 

This was a suit by the Bass Foundry & Machine Works against the 
Louisiana Electric Light & Power Company upon a contract. The 
circuit court rendered a decree for the plaintiff. Défendant appeals. 

E. H. Farrar, B. F. Jonas, E. K Kruttschnitt, and Hewes T. Gur- 
ley, for appellant 
E. H. Browne, B. F. Choate, and E. C. Bell, for appellee. 

Before PAEDEE and McCOEMICK, Circuit Judges, and BEUOE, 
District Judge. 

PEE CUEIAM. The décision in this case dépends upon the prpper 
construction of the following contract: 
v.69F.no.l — 5 
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"The différences- existlng between the Eass Foundry & Machine Works and 
the Louisiana Electric Light & Power Company are hereby settled and ad- 
jugted as follows: It Is agreed that there is due the Bass Foundry and Ma- 
chine Works, upon final adjustment of accounts, as à balance for maehlnery, 
boilersy etc., sold, the sum 6( thirty-nine thousand seven hundred dollars- 
($39,700), upon. whlch therô Is.to be credited the foUowing, to put the same in 
proper condition: Two hundred dollars for steam pipe; ,flve hundred dollars 
for independent condensera; and Bass F. & M. Works is ^o furaish a new bed 
plate for same, to be put in by other party at its own expense, leaving a net 
balance due Bass F. & M. Works of thirty-nine thousand dollars. For th& 
last-namefl sum, the Louisiana E. L. & P. Oo. Is to giye this day the sum of 
flfteen thoijeand dollars ($15,000). The Louisiana B. L. & P. Co. Is to put an ad- 
dltional supply pipe to the river for one of the condensers, and to cover in proper 
manher the steam pipes, and do such other work as shàll put the plant In 
proper and ecohoinical wof king condition. When so placed, a test of four 
days is tobe made bf the working capaclty of the plant upder the supervision 
of experts, to be aarnished by Bass F. & M. ■V\^orks or B. P. AUis & Co., or 
thelr représentatives, to ascertain the amount of consumptlon of coal and on. 
and the quantity of labor required to operate said maehlnery, and to ascertain 
the net saving, if any, per day or month, in the running of said plant over the 
contract priée, for the opération of the same wlth high-speed engines, as here- 
tofore contracted for. When, if any, the amount Is thus ascertained, for the 
balance of said sum of thirty-nlne thousand dollars, after deducting the sum of 
flfteen thousand dollars, viz. twenty-four thousand dollars, sald Louisiana B. 
L. & P. Co. is to exécute its notes, payable monthly, from the date of said test, 
In equal amounts, for the amounts so saved, as shown by said test; up to said 
balance of twenty-four thousand dollars, the basls of sald test to be the ex- 
pense of running wlth 1,000 lights; said last-named notes to be in such 
amounts and such number as to aggregate said sum of twenty-four thousand 
dollars. Sald Louisiana B. L. & P. Oo. is to furnish ail coal and labor neeessary 
to make above test, which Is to be made not later than forty days from tlîis 
date or earlier. If possible. It is also understood and agreed that existing 
vendor's lien shall be retained and reserved In favor of Bass P. & M. Works 
upon bollers and maclilnery, until said purchase price thereof shall be paid, 
and until such time the ownership of said property shall remain In Bass 
Foundry and Machine Works, and not vest In Louisiana E. L. & P. Co. It la 
further agreed and understood that the exécution of the said notes for the 
sald sum of twenty-four thousand dollars shall be conditional upon said Louisi- 
ana Electric Llght and Power Company obtaining the contract for the lighting 
of the streets of New Orléans wlthln the next nine months. If it shall not, 
then this contract shall be bindi'ng ouly as to said flfteen thousand dollars, 
and the settlement and adjustment of the différences existing, and the amount 
due on the purchase price of sald property, but otherwlse the parties shall 
stand as though this contract had not been made. 
"Executed In duplicate, the second day of April, 1887. 

"[Slgned] La. Electric Light & Power Co. 

"Jos. Simon, Prest. 
"Bass Foundry & Machine Works, 
"By J. H. Bass, Pt." 

This contract settled and determined the amount due to the Bass 
Foundry & Machine Works to be paid by the Louisiana Electric 
Light & Power Company, as foUows: $15,000 in hand, and |24,000 
according to the delays, to be determined by the test provided for, 
which was to be made in not less than 40 days, but was to be pre- 
ceded by certain préparations specified to be made by the Louisiana 
Electric Light & Power Company. The test was not made in 40 
days, because the Louisiana Electric Light & Power Company failed 
and neglected to make the neeessary préparations. A test was made 
at the end of about three months, but only for eight hours, and to 
ascertain the saving in fuel only, which test, showing decided sav- 
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ing in the matter of fuel^ was satisfactory to the Bass Foundry & 
Machine Works, and was apparently satisfactory tô the Louisiana 
Electric Light & Power Company, r Immediately upon the success of 
this test, and apparently with the consent of ail concerned, the 
Louisiana Electric light & Power Company took fuU possession of 
the engines and maehinery appertaining which before had been in 
the possession of the makers, AUis & Co., and thereafter said 
Louisiana Electric Idght & Power Company and its assigna havé run 
and operated the same withoiit complaint of any kind, and without sug- 
gesting, much less demanding, any f urther test The évidence in the 
case shows that, nnder the circumstances/ a continuons test of four 
days was impracticable, because the Louisiana Electric Light & 
Power Company was supplying light mainly about eight hours in 
the nighttime, during which time only the expense of running with 
1,000 lights, as speciûed in the contract, could be ascertained. The 
évidence further shows that one test of eight hours was just as 
good, and bound to be as satisfactory as if the same had been re- 
peated any number of nights; and that, in the mattep of oil and 
labor, there was, of necesgity, a decided saVing in operating the two 
Corliss éngines over the fifteen or sixteen hightpressure engines 
with which the comparison was to be made. As thé test was to be 
made for the sole purpose of àscertaiïiing the dëlays to be accorded 
the electric light andpowet* company for the payment of the $24,000, 
and as the évidence shows that the said company bas already had 
more delay than it would hâve been entitled to by the results of àny 
test, and yet has paid nothing on account, açd still owes for the en- 
gines and maehinery which it has been ufeing ivith Saltisfaction for 
over eight years, it seems clear to us that the dècree of the Ibwer 
court, which is for the amount of $24,000, with 5 per cent, interest 
from the 24th day of January, 1891, is in ail respects équitable and 
just • 

The decree appealed from is affirmed, with costs. 



PORTER et al. V. MAYFIBLD. 

(Circuit Court of Appeals, Flfth Circuit. June 25, 1895.) 

No. 359. 

In Brror to the Circuit Court of the United States for the Western District 
of Texas. 

This was an action of trespàss to try title under the Texas statute of July 
12, 1891, and was brought by Theophilus Porter, Nancy A. Porter, and Cor- 
nelia Porter, citizens of Michigan, against Charles H. Mayfleld, Henry Hoecke, 
W. P. Finley, George C. Shoaf, and Mrs. P. R. Noble. Additional parties were 
brought in as défendants by amendment At the trial the circuit court direet- 
«d a verdict for défendants, and judgment was entered accordingly. The plain- 
tifCs bring error. 

J. A. Bucliler, for plaintifts in error. 

Wm. Aubrey, for défendant in error. 

Before PAEDEE and McCORMICK, Circuit Judges, and BRUCE, District 
Judge. 

PER CURIAM. The majorlty of the judges *being of opinion that the record 
ehows no réversible error, the judgment of the circuit court is affirmed. 
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LBAK GLOVE MANUF'G CO. V. NB3EDLES et al. 

(Circuit Court of Appeals, Eighth Circuit. June 4, 1895.) 

No. 573. 

Indiaiî Tbiuritobt— La-ws in Poece— Pbnaltt foh not Bxecutin0 Pbocebs. 
Under the act of congress of May 2, 1890, c. 182, § 31 (26 Stat. 81, 93), 
adoptiiig for the Indian Territorj* certain statutes of Arkansas, includiug 
chapter 60 of the statutes of ^t state, relatlng to exécutions, section 3061, 
part of sald chapter 60, and provlding a penalty for the failure of an oHi- 
çer to wbom an exécution is dellvered to exécute or to retum the writ, is 
an act of congress wlthln the tèrritory, of the same force and efCect as if 
adopted by congress, without any référence to the Arkansas statutes, and 
Is to be enforced by the United States court, as such. 

In Errer to the United States Court in the Indian Tèrritory. 

This was an action by the Leak Œove Manufacturing Company, for 
the use of J. P. Baden, and J. P. Baden, against Thomas B. Needles, 
United States toarshal for the Indian Tèrritory, and others, for a 
failure to exécute process. Judgment was rendered for the défend- 
ants in the United States court in the Indian Tèrritory. Plaintiffs 
bring error. Eeversed. 

Jo Johnson âled brief for plaintiffs in error. 
William T. Hutchings, for défendants in error. 

Before CALDWELL, SAiîBORN, and THAYER, Circuit Judges. 

OALDWELL, Circuit Judge. The Indian Tèrritory was without 
a gOTernment, except such as obtained among the several Indian 
tribes and nations occupying the country. The jurisdiction of the 
Indian courts was restricted to Indians. There was no court which 
.could exercise civil jurisdiction over white men or their property. 
Ont of déférence to treaty obligations, probably, congress forebore 
to give that tèrritory the customary territorial government. It is 
still without an executive or législative department. The act of 
congress of March 1, 1889, c. 333 (25 Stat. 783), provided for the 
appointment of a judge, attorney, marshal, and clerk for the terri- 
tory. The marshal was required to give bond "in the sum of ten 
thousand dollars conditioned as by law required in regard to the 
bonds of other United States marshals." It was further provided: 

"That the practice, pleadlngs and f orms and modes of proceedlng in civil 
causes shftll conform, as near as may be, to the practice, pleadings and forms 
of proceedlng existlng at the tlme In like causes in the courte of record in the 
Ktate of Arkansas, any rule of the court to the contrary notwlthstandlng." 

It will be observed that this act created a court and adopted a code 
of procédure, but did not adopt any substantive laws for the court to 
enforce, or by which the rights and obligations of the citizens in the 
tèrritory, subjéct to the jurisdiction of the court, should be regulated 
and determined. In the exercise of its exclusive powers of législa- 
tion for the tèrritory, congress, by the act of May 2, 1890, c. 182, § 
29 et seq. (26 Stat. 81, 93), ^or the purpose of remedying the def ects 
in the first act, enacted a complète code of substantive laws for the 
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territory, to be administered by the court it had previously created. 
This code of laws was taken from the Revised Statutes of the state 
of Arkansas, and it embraced the body of the etatute law of that 
State. Thèse statutes were adopted and put in force in the territory 
by référence to the title and number of the chapter as the same ap- 
pear in the Revised Statutes of Arkansas. 

Omitting the title and number of the chapters which hâve no réf- 
érence to this case, the thirty-flrst section of the act reads as f ollows : 

"Sec. 31. That certain gênerai laws of the state of Arkansas In force at the 
dose of the session of the gênerai assembly of that state of 1883, as publlsfied 
In 1884 In the volume known as Mansfleld's Digest of the Statutes of Arkan- 
sas, whlch are not locally inapplicable or in conflict with this act or with any 
law of congress relating to the subjects specially mentioned in this section, are 
hereby extended over and put In force in the Indian Territory until congress 
shall otherwise provide, that Is to say, the provisions of the said gênerai stat- 
utes relating to * • • exécutions, chapter sixty, » • • and wherever in 
said laws of Arkansas the courts of record of said state are mentioned, the 
said court in the Indian Territory shall be substituted therefor; and wherever 
the clerks of said courts are mentioned in said laws the clerk of said court In 
the Indian Territory and his deputies, respectively, shall be substituted there- 
for; and wherever the sherifC of the county Is mentioned in said laws the 
United States marshal of the Indian Territory shall be substituted therefor, 
for the purpose, in each of the cases mentioned, of making said laws of Ar- 
kansas applicable to the Indian Territory." 

It will be observed that the act expressly adopts as a law for the 
Indian Territory the provisions of "the General Statutes of Arkansas 
relating to * * * exécutions, chapter sixty." Section 3061 of 
Mansfleld's Digest is a part of chapter 60, entitled "Executions," and 
reads as f ollows: 

"If any offlcer to whom exécution shall be dellvered, shall neglect or refuse 
to exécute or levy the same according to law, or shall take In exécution any 
property, or if any property be dellvered to hlm by any person against whom 
an exécution may hâve been Issued, and such offlcer shall neglect or refuse to 
make sale of the property so taken or dellvered according to law, or if any 
such offlcer shall not retum any exécution on or before the retum day therein 
specified, or sliall make a false retum thereof, then, and in any of the cases 
aforesaid, each offlcer shall be liable and bound to pay the whole amount of 
money in such exécution specified or thereon endorsed and directed to be levied, 
and it shall be the duty of the clerk of the court from which any exécution 
may be issued to endorse thereon the time when such exécution was retumed." 

The only question in this case is whether it is the duty of the 
United States court in the Indian Territory to give effect to this 
statute. There would seem to be no room for two opinions on this 
question. Section 3061 of Mansfleld's Digest is the law of the Indian 
Territory, just as much as if it had been enacted by congress in haec 
verba. It is a mistake to suppose that chapter 60, containing the 
section in question, is to be treated in the Indian Territory as an 
Arkansas statute, as would be the case if a question should arise un- 
der it in the circuit court of the United States for the district of 
Arkansas. In the Indian Territory it is an act of congress, and bas 
the same force and effect as if it had been originally adopted by con- 
gress without any référence to its prior existence in the state of Ar- 
kansas. The act of congress adopting an entire code of laws for the 
Indian Territory is not to receive the limited and restricted construo- 
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tion placed upfon the process acts (section 914, Eev. St.), which merely 
required the circuit courts to conform the practice and pleadings in 
tliose courts to the practice and pleadings in the state courts "as 
near as may be." The act adopts in terms chapter,119, entitled 
"Pleading and Practice," which embraces the en tire Civil Code of 
Procédure of Arkansas. It does not, however, stop with the adop- 
tion of the Gode of Procédure, as does section 914 of the Revised 
Statutes, regulating the procédure of the courts of the United States 
in the states, but it adopts the body of the substantive laws of the 
State, among which is the chapter on exécutions we are consider- 
ing. The power of congress to put this law in force in the territory 
is not questioned. It is the only législative body in existence that 
can pass laws for that territory. The law is not locally inapplicable 
or in conflict with the act of congress adopting it, nor is it in con- 
flict with "any law of congress relating to the subjects specially 
mentioned in" section 31. It is cumulative, and not in conflict with 
the remedy given by law on the bond of the marshal. The two 
remédies may coexist. They are diiïerent, but not couflicting, remé- 
dies. In the state from which the statute was taken, the sheriff 
and his sureties may be sued at law on the ^heriff's bond for any 
officiai delinquency, or he and his sureties may be proceeded agàinst 
summarily, as provided by chapter 60, § 3061, Mansf. Dig. Norris 
V. State, 22 Ark. 525; Herr v. Atkinson, 40 Ark. 377; Atkinson v. 
Heer, 44 Ark. 174; Jett v. Shinn^ 47 Ark. 376, 1 S. W. 693; Hawkins 
V. Taylor, 56 Ark. 45, 19 S. W. l65; Jones v. Goodbar (Ark.) 29 S. W. 
462. 
In the case of Gwin v. Breedlove, 2 How. 29, 85, the court said: 

"It has therefore never been true that a suit on his bond, governed by the 
acts of congress, furnished the exclusive remedy as against the marshal him- 
self ; and we think that congress Intended by the new process act of 1828 to 
add the cumulative remédies, then existlng by statute, In the new states, where 
they could be made to apply, because they were more familiar to the courts 
and country, and better adapted to the certain and speedy fidministratlon of 
justice. In our opinion, the act of Mississippi authorizlng a judgment, by mo- 
tion, against a sherlfiC for failing to pay over moneys coUected on exécution to 
the party on demand, or into court at the retum day, was adopted by the act 
of 1828, and does apply In a case Uke the présent, as a mode of proceediug in 
the courts of the United States held in the district of Mississippi, and could 
be enforced against the marshal in like manner it could be against a sheriff 
in a state court" 

That the penalty of the law is severe does not affect its validity or 
prevent congress from putting it in force in the Indian Territory. 
The rule that the courts of one government will not enforce penal- 
ties prescribed by the laws of another has no application to this case, 
because hère the courts were created and the law enacted by the 
same government. 

In the case of Gwin v. Barton, 6 How. 7, 10, Chief Justice Taney, 
speaking for the court, said : 

"In the case referred to [Grwin v. Breedlove, 2 How. 29], the court held that, 
so far as the statute of Mississippi authorîzed a summary proce.ss against the 
marshal himself to enforce the payment of the debt, interest, and costs for 
which he was liable by reason of his default, it was adopted by the act of con- 
gress of 1828; but that the courts of the United States could not enforce the 
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payment of a penalty imposed by the state law, in addition to the money due 
on the exécution. And in the same case the court fiirther held that such sum- 
mary proceedings against the sureties of a marshal would be répugnant to 
the act of eongress of Aprll 10, 1806; and that, if the plaintifC in the exécution 
sought to charge the sureties for the default of the marshal, he must proceed 
regularly by action, and obtain hls judgment In the manner and form pointed 
ont by that law." 

This case and the case of Gwin v. Breedlove, supra, decided no 
more than that the act of 1828 (section 914, Rev. St.), requiring that 
the practice and pleadings and forma and modes of proceeding in 
the courts of the United States shall conform to the state law "as 
near as may be," does not adopt a state law inflicting penalties on a 
sherifl, or authorizing summary proceedings against a sherilï and 
his sureties, though it does authorize a summary proceeding, and 
judgment against the marshal himself. The compulsory adoption 
of the state practice in the courts of the United States by section 
914 of the Revised Statutes has not always been looked upon with 
favor by those courts. The clause "as near as may be" in that sec- 
tion has received a libéral interprétation, and, as a conséquence of 
such an interprétation, the practice of the circuit courts has di- 
verged from the practice of the state courts in a good many respects. 
Walker v. Collins, 8 C. C. A. 1, 59 Fed. 70, and cases there cited. 
But, for the reasons heretofore stated, the décisions in the cases 
of Gwin V. Breedlove and Gwin v. Barton, and the other cases limit 
ing the opération of the process act, can hâve no effect when the law 
imposing the penalty and prescribing the mode of proceeding has in 
terms been adopted by eongress for a territory. Congress can im- 
pose a penalty on the marshal of a territory for officiai delinquency, 
and provide for the enforcement of the same against him and his 
sureties in a summary mode. Thèse are matters resting in the dis- 
crétion of congress. The mode of proceeding adopted in this case 
was that which has long been pursued in the state from which the 
statute was taken, and the presumption is that it was adopted with 
the construction placed upon it by the state court prior to its adop- 
tion by congress. Sanger v. Flow, 4 U. S. App. 32, 1 C. C. A. 56, and 
48 Fed. 152. 

The judgment of the United States court in the Indian Territory 
is reversed, and the cause remanded, with instructions to grant a 
new trial. 



FIREMAN'S FUND INS. CO. et al. v. NORWOOD et al. 

(Circuit Court of Appeals, Eighth Circuit. June 17, 1895.) 

No. 501. 

Insubance— Waitek op Conditions— Estoppeu 

One S., tbe gênerai agent of certain Insurance companies, called upon 
plaintiff and asked to be allowed to place some of the Insurance on plain- 
tilï's stock. He inquired how much insurance plaintifC intended to carry, 
and plaintifC told him $40,000, and subsequently authorized him to place 
$10.000 of such insurance. S. aftern'ards delivered to plaintiff policies, in- 
cluding two of $2,500 each, to which were attached riders allowing other 
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Insurance to the amount of $27,500, and wbicti both eontained the con- 
dition that If the assured should hâve or afterwards effect otlier insurance. 
without the written consent of the company, the policy siiould be vold, and 
whlch also provided that only certain specified officiais should hâve au- 
thority to waive or modify the conditions of the policy. When plaintilî re- 
celved the policies, he examined them to see that the amounts were correct. 
but, relying on his conversation wlth the agent, dld not examine them fur- 
ther, and placed them in his saf e. Held, that by delivering the policies 
wlth knovfledge, through their agent, of the amount of insurance iuteu'ded 
to be taken, the companies waivèd the condition as to other insurance, 
and were estopped to set the same up. «ifter a loss; plamtifC having a right 
to reiy on such knowledge of the ageiit. Per Caldv^ell and Thayer, Circuit 
Judges. Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Dis- 
trict ôf Kansas. 

Separate sulta were brought by O. F. Norwood and E. R. Norwood, the de- 
fendants in error, against the Fireman's Fund Insurance Company and the 
Norwich Union Fire Insurance Society, the piaintilïs in error, to recover al- 
légea losses on policies of flre insurance on a stock of merchandise issued by 
thèse companies, respectively, to the défendants in error. By agreemeut of thi' 
parties, the suits were Consolidated and tried as one cause. The policy issned 
by the Fireman's Fund Insurance Company bore date November 5, 1891. and 
eontained the following conditions: "If the assured shall hâve or shall herc- 
after make any other insurance, whether valid or not, on the property licreby 
insured, or any part thereof, without the consent of the company writteu 
hereon, thls policy shall be void. * * * AU fraud or attempt at fraud, by 
false swearing or otherwise, shall cause a forfeiture of ail claims under this 
policy. • * • And it Is hereby understood and agreed by and betweeu tEis 
company and the assured that this policy is made and accepted in refereiico 
to the foregoing terms and conditions, which are hereby declared to be a part 
of this contract, and are to be used and resorted to in order to détermine the 
rights and obligations of the parties hereto in ail cases not herein otherwise 
specially provided for in writing. It is further understood and niade a part of 
this contract that only the manager of this company at Chicago has authovity 
to waive, modify, or strike from this policy any of its printed conditions. 
nor is the consent of an agent to an increase of risk binding upon the company 
until the same is indorsed iû writing upon the policy and the iucréased pay- 
ment pald; and, in case this policy shaU become void by reason of the viola- 
tion of any of the conditions thereof, It is understood that only the said man- 
ager has power to revive the same, and that a new policy intended to replace 
any policy so made void shall be of no efïect until the actual issue and deliver,\- 
thereof to the assured, any contract by paroi or understauding with tlie agent, 
to the contrary notwithstanding." The policy issued by the Norwich Union 
Fire Insurance Society bore date November 5, 1891, and eontained the follow- 
ing conditions: "This entire policy, unless othenviso provided by agreement 
indorsed hereon or added hereto, shall be void, if the insured new lias, or shall 
hereafter make or procure, any other contract of insui-ance, wliether valid or 
not, on property covered in whole or in part by this policy. * ♦ » This 
entire policy shall be void in case of any fraud or lalse swearing by the insured 
touching any matter relating to this insurance or the subject thereof, whether 
before or after loss. * » * This policy is made and accepted subject to the 
foregoing stipulations and conditions, together with such othev provisions, 
agreements, or conditious as inay be indorsed hereon or added hereto, aud no 
offlcer or agent or other représentative of this company shall havc power to 
waive any provision or condition of this policy, except such as by the terms 
of this policy may be the subject of agreement indorsed hereon or added 
hereto; and, as to such provision aud conditions, no offlcer, agent, or repré- 
sentative shall hâve such power, or be deemed or held to h;ive waived such 
provisions or conditions, unless such waiver, if any. shall be written upon or 
attached hereto, nor shall any privilège or permission affoctlng the insurance 
under this policy exist or be claimed by the insured unless so written or 
attached." To each policy was attached a slip or rider allowing i?27,500 ad- 
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ditional Insurance. The total Insurance on the stock at the time of the flre 
•was $38,300, W. B. Smith was the gênerai agent of the défendants at Lamed, 
Ean., where the plaintlffs were carrying on a mercantile business. A witness 
testifles that: "Mr. W. B. Smith came to me and wanted me to see Mr. Nor- 
wood and see if he would not let him hâve a part of the insurance. He said 
he was placlng a large amount of Insurance, and came to me and insisted 
that I should go and see Mr. Norwood and hâve hlm give him some of the 
Insurance. He said to me that thèse people were carrying a large amount of 
insurance, and that he presumed that they would carry about the same 
amount as last year. I says, 'You are well acquainted with him, and you ean 
go and hâve à talk wlth Mm'; and I says, 'I présume llkely that if he is not 
bound up he will let you hâve some of it.' " One of the plaintiffs testifles as 
foUows: "Mr. Smith came into the store and asked me if he eould take out 
some insurance on the stock. I told him I had made arrangements with Mr. 
Ormandy to look after the insurance for me, and then he says he wanted to 
know how much insurance we were golng to carry, and I told hlm forty 
thousand dollars. After a little while longer, I says: 'I will tell you what I 
will do, Mr. Smith. I will go and see Mr. Ormandy, and if it is satisfactory 
to him I will let you hâve a portion of the insurance.' I went right from Mr. 
Ormandy's office to Mr. Smith's office, and saw him there, and told him that I 
had seen Mr. Ormandy, and that it was satisfactory to him, and I would let 
him eaiTy ten thousand dollars on my stock." Policles In four différent com- 
panles for $2,500 each, amountlng to the $10,000, were soon thereafter deliv- 
ered by Smith, the agent, to the insured, who, after looking at their face to 
see that the amount was correct, put them in their safe, and did not know until 
after the fire that the poUcies limited concurrent insurance to $27,500, Instead 
of $40,000, as the insured had stated to the agent, Smith. No exception was 
taken to the charge of the court. Exception was duly saved to the refusai 
of the court to give the foUowing Instructions asked by the défendants: "If 
you and that, after said poliey was issued, plaintiffs procured other insurance, 
which made the aggregate amount of insurance on said poliey exeeed thirty 
thousand dollars, and that provision therefor was not Indorsed on the poliey, 
then plaintiffs are not entltled to recover, although they may hâve informed 
the agent, before the poliey was issued, that they desired or expected to carrj' 
forty thousand dollars of Insurance on said stock, and the agent orally assented 
thereto, and your verdict must be for the défendant company." "You are 
instructed that It is admitted by the pleadings that at the Ume of the flre 
plaintiffs had Insurance on said stock amountlng to thirty-elght thousand 
three hundred dollars. Now you are instructed that mère paroi notice to de- 
fendants' agent, Smith, before said poliey was issued, that plaintiffs desired 
or expected to carry on said stock of goods more than thirty thousand dollars, 
and the statement from Smith that the same would be ail right, was not of 
Itself sufflcient to comply with the requirement of said poliey, but It was neees- 
sary, In case plalntlfCs procured more than thirty thousand dollars Insurance 
on said property, that the same should not only be notifled to défendants, 
but should be mentioned in or indorsed upon the poliey, otherwise the poliey 
was void and of no effeet." Among other défenses, the answer set up thèse 
two: (1) Other insurance for which wrltten consent had not been Indorsed 
on the poliey; and (2) a fraudulent overvaluatlon of the goods in the proofs 
of losa. In the circuit com^ the flrst défense seems to hâve been the one 
chlefly relied on. The Jury found the property was worth ail the plaintiffs 
elalmed It was, and the évidence abundantly supports the finding; and flie 
second défense need not be further noticed. 

M. A. Fyke (Ed. E. Yates and C. V. Fyke, on the brief), for plain- 
tiffs in error. 
0. N. Sterry (W. H. Vernon, on the brief), for défendants in error. 
Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

OALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court 
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XJpon the évidence and the authorities, it cannot be controverted 
that Smith was the gênerai agent of the défendants, and that what- 
ever he said and did in soliciting, issuing, and delivering the policies 
in suit, and collecting the premiums, has the same légal eflect as if 
done by the company itself. The material question in the case is 
whether the instructions asked by the défendants, and which we 
hâve set out in the statement, should hâve been given. The conten- 
tion of the plaintiff in error is that the condition in the policy that 
"if without written consent hereon there is any priôr or subsé- 
quent insurance, valid or invalid, on said property, this policy shall 
be void," cannot be waived by paroi, and that nothing that the de- 
fendants' agent may hâve said or known or verbally agreed to in 
relation to prier or subséquent insurance can operate to effect or 
avoid this condition, either by way of waiver or estoppel or as a new 
contract; but that there must be a written consent indorsed on the 
policy, as provided in the condition, or other insurance avoids the 
policy. In the early case of Carpenter v. Insurance Co., 16 Pet. 
495, VFhich is the flrst case cited in the brief of the plaintiffs in error, 
it is held by^the suprême court of the United States that the require- 
ment of written consent cannot be waived by paroi, but must be 
indorsed in writing on the policy; and in some early cases in the 
State courts the same doctrine was maintained, and is probably still 
maintained ip Massachusetts and Ehode Island, although the su- 
prême court of the latter state in a récent case concèdes that it is 
against the weight of authority. In Eeed v. Insurance Co. (R. I.) 
24 Atl, 833, the court said: 

"The first question is whether the défendant company is estopped from set- 
ting up the clause in question by notice to Itself of the prier insurance at the 
time the policy was issued. • • * The same question was d.çcided in Greene 
V. Insurance Oo., 11 R. L 434, where it was held that a mistake In a policy, 
limiting the amount of insurance, af ter due notice to the company of a larger 
amount, mlght be shown In évidence by way of estoppel. The ground of the 
décision was tliat It would be a klnd of f raud for the Insurers to inslst upon a 
forfelture for which they were more blâmable than the insured. It would be 
taking advantage of one's own wrong. We see no reason to question that 'dé- 
cision, and, followlng It, we must hold the first replication to be good. • • » 
The fourth replication raises the question, of greater difflculty, whether the 
fact that the plaIntIfC Informed the agent of the défendant company, who pro- 
cured the insurance, of the existence of other insurance, is a sufflcient answer 
to the plea setling up the clause of the policy as to other insurance, and al- 
leglng the breach of it. Upon this point we think the tendency and weight of 
modem décisions are in favor of the plaintiff. * • ♦ There is much room 
for doubt, therefore, whether public policy requires the adoption of a rule 
which treats a contract of Insurance dlfferently from any other contract in 
writing. But, however this may be, we recognize the tendency of décision hi 
favor of the insured, and, if this were a new question in this state, we might 
feel compelled to yleld to the weight of authority." 

The early doctrine on this subject has been so generally denied 
and repudiated by the courts of the country, state and fédéral, that 
it has corne to be regarded as overruled and obsolète. Among the 
décisions of the suprême court of the United States which effectu- 
ally dissipate the doctrine of Carpenter v. Insurance Co., supra, at- 
tention may be called to the cases of Insurance Go. v. Wilkinson, 13 
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Wall. 222; Insurance Co. v. Norton, 96 U. S. 234; Eames v. Insur- 
ance Ce, 94 U. S, 621. In the case last cited the suprême court say: 

"Aecordlng to the Tiews expresaed by thls court in Insurance Co. v. "Wilkin- 
son, 13 Wall. 222, and other more récent cases, the défendant was concluded 
by the act of Its agent The référence to collatéral Insurance in other com- 
panies is subject to the same considération. The Insurance was being applied 
for through this very agent who wrote the answers, and who knew the whole 
facts, and between whom and the gênerai agent they had been referred to In 
thelr correspondence. The défense on this ground is utterly destitute of équi- 
table considération." 

Tlié cases in this court to the Same effect are Insurance Co. v. 
Snowden, 7 C. C. A, 267, 58 Fed. 34â; Insurance Co. v. Bobison, 7 
O. C. A. 444, 58 Fed. 723; Assurance Soc. v. Winning, 58 Fed. 541, 
7 C. C. A. 359, 19 U. S. App. 173. 

The rule deducible from the great weight of modem authority is 
that if, before or after the policy is issued, the agent has notice of 
the amount of insurance which the insured is carrying or intends to 
carry on the property insured, and makes no objection thereto, the 
Company will be estopped from claiming a forfeiture, after there is 
a loss, upon the ground that such prior or subséquent insurance, of 
which its agent had notice in fact, was not indorsed in writing on 
the policy. When notifled that othef insurance has been or will 
be obtained, it is open to the agent, if the policy has not been issued, 
to décline the risk, or, if it has been issued, to cancel the policy. 
The Company cannot after such notice accept and retain the 
premium, and when a loss occurs avoid the policy because its agent 
had not indorsed thereon the company's consent to the prior or sub- 
séquent insurance of which he had notice. It is contended that 
consent to other insurance cannot be proved by oral évidence — 
First, because the policy provides that it shall be in writing indorsed 
on the policy; and, second, because it would violate the rule against 
the réception of oral évidence to contradict or vary a written in- 
strument. But it has been authoritatively decided that a contract 
of insurance is not within the statute of frauds, and may be by paroi. 
Commercial Ins. Co. v. Union Mutual Ins. Co., 19 How. 318; Insur- 
ance Co. V. Shaw, 94 U. S. 574; Henning v. Insurance Co., 2 Dill. 26, 
Fed Cas. !No. 6,366. And if it can be made by paroi, it may be varied 
by paroi. Parties to contracts cannot disable themselves from 
maJiing any contract allowed by law in any mode the law aJlows 
contracts to be made. A written contract may be changed by 
paroi, and a paroi one changed by a writing, despite any provision in 
the contract to the contrary. 

"A written bargaln Is of no higher légal degree than a paroi one. Bither may 
vary or discharge the other, and there can be no more force In an agreement in 
■writing not to agrée by paroi than in a paroi agreement not to agrée in writ- 
ing. Bvery such agreement is ended by the new one which contradicts it. In- 
surance Oo. V. Earle, 33 Mich. 153. See, to the same effect, Insurance Co. v. 
McOrea, 8 Lea, 513; Insurance Co. v. Norton, 96 U. S. 234; Pechner v. Insur- 
ance Co., 65 N. Y. 195; Insurance Co. v. Wilkinson, 13 WaR 222." 

In Insurance Co. v. ÎJorton, supra, the policy contained a condi- 
tion that, unless otherwise expressly agreed in writing, it should be 
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null and void if fhe premiums were not paid on the days mentioned 
in the policy, and aiso the further condition that "agents of the Com- 
pany are not authorized to make, alter, or abrogate contracta, or 
waiye forfeitures." The insured in that case made an Eipplication 
to the company's agent for an extension of time to pay the premium 
note, and the agent answered "AU right." Paroi évidence was ofter- 
ed to prove this fact, and the further fact that it was the practice 
of the defendant's agent to extend the time of payment of premium 
notes, and that the company had knowledge of this practice. The 
défendant moved to strike ont this testimony because it was "in 
conflict with the terms of the policy, and as showing no authority 
in Frary [the agent] to give the alleged consent." Answering this 
objection, the suprême court said: 

•'But a party always bas the option to waive a condition or stipulation in 
his own favor. • • * And whether It did exercise such option or not was a 
fact provable by paroi évidence as well as by writing, for tbe obvions reason 
ttiat It could be done without writing." 

Nor can parties by their contracta debar themselves of the right to 
prove their cause of action or défense by any species of évidence 
which the law déclares to be compétent and légal. The application 
of this doctrine is not always invoked in the interest of the insured. 
It is applied for the protection of the insurer as well. In Emerigon 
on Insurance (Meredith's translation, pp. 607, 608) it is said: 

"The agreement that the insnrer shall ablde by the affirmation of the as- 
sured on the subjeet of the disaster is unlawful, for no one may be a witness, 
and still less the sole witness, in his own case. But agreement to abide by 
the attestation of the captain is valid, savlng the right to produce proof to the 
contrary." 

Paroi évidence that the company had knowledge of and consented 
to other Insurance is not introduced to contradict or vary the writ- 
ten conditions. 

It is every day practice to receive paroi évidence to establish or 
overthrow written instruments, or to show that some claim based 
thereon has been waived by the party claiming under it, or that he 
has so acted towards the other party that he is estopped from set- 
ting up the claim. In ail such cases the existence of the contract 
is neither denied nor its terms sought to be varied by paroi. The 
condition in this policy is admitted, but the insured says the Insur- 
ance company, by delivering the policy and receiving the premium 
thereon with notice of the other Insurance then existing or there- 
after to be obtained, thereby gave its consent to such other Insur- 
ance, and asserted the validity of the policy, and it cannot be heard 
after the loss to say that the policy is void. "This act," says the 
New York court of appeals, "may be called a waiver, or may be 
treated as an estoppel." Pitney v. Insurance Co., 65 JST. Y. 6. 

The company cannot' play fast and loose. It cannot issue a pol- 
icy which is valid for the purpose of receiving the premiums, but 
invalid when it comes to pay a loss. In May on Insurance (section 
497) the rule is stated thus: 
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"To dellver a poUcy wlth full knowledge of facts upon whlch Its ralldlty 
may be disputed, and then to insist upon thèse facts as ground of avoldance, 
is to attempt a fraud. This the courts will neither aid nor présume; and, 
when the alternative is to find thls, or to flnd that, In accordance with honesty 
and fair deallng, there was an Intent to walve the known ground of avold- 
ance, they will cboose the latter." 

In the case of Carrugi v. Insurance Co., 40 Ga, 135, a policy con- 
tained a condition similar to those in the policies in suit The 
lower court charged the jury: 

"That, If Carrugi had the agent's verbal consent to insure hls property In 
other companies, that subséquent Insurance dld not work a forfelture, although 
no notice of this additional Insurance was given to the agent after it was 
made." 

The suprême court afflnned the soundness of this instruction, 
saying: 

"Consent to prlor or subséquent Insurance Is within that scope [of the agent's 
«.uthorlty], as the every-day practice of the country proves; and If an agent 
does in fact so consent, and the insured In good falth acts upon it, we think it 
is fraud upon the insured for the company to set up that they had stipulated 
the consent to be In writing." 

The injunction of the law is upon every man not to perpetrate 
fraud. If, notwithstanding this injunction of the law, he seeks to 
use any stipulation in a contract in a manner that will absolve him 
from an honest obligation, and enable him to perpetrate a fraud 
upon an innocent party whom he has misled by his fraudaient con- 
duct, a court of justice will not lend its assistance to effectuate the 
fraud, but will hold him estopped to make such an unconscionable 
use of the contract. It is not in the power of an insurance company 
to abolish the law of estoppel or of waiver, or exempt itself from its 
opération, by any provision or condition that it can insert in- its 
policies. The chief office of estoppel or of waiver is to prevent the 
consummation of fraud, and, when the facts bring the case within 
the well-settled rules on this subject, no stipulation of the contract 
can be used to stay its opération. Public policy and sound morality 
forbid that any stipulation in a contract shaJl, either in terms or 
by construction, hâve the effect to preçlude a party who has been 
deceived and defrauded by the other party to the contract from 
setting up such fraud by way of estoppel or waiver, or as a dé- 
fense, as may be indicated by the rules of law applicable to the 
«ase. Bridger v. Goldsmith (N. Y. App.) 38 N. E. 458; Fashion Co. 
V. Skinner, 64 Hun, 293, 19 N. Y. Supp. 62; Hofflin v. Moss (at the 
présent term), 14 O. 0. A. 459, 67 Fed. 440. 

It is next said that it was the duty of the insured to examine the 
policies at the time the agent delivered them, and see that he had 
made the required indorsement in relation to other insurance, and 
that, not having doue so, they are conclusively bound by the condi- 
tion. The law imposed no absolute duty on the insured to see what 
indorsement the agent had put on the policy in relation tô otheï 
insurance. The insured had done their duty in the premises. They 
had imparted to the agent the requisite information to enable bim 
to make the proper indorsement It was his duty to make it in con- 
formity to the information given him, and the insured had a right 
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tô rely "npbn his performing tliàt duty, and his f allure to do so, 
Whèther tiie resuit of a ïnistake or of a deliberate fraud, cannot 
opèrate to' the préjudice of the insured. The contract of insurance 
is. pre-eminently one that should be characterized by the utmost 
good faith on both sides. There is no rule of law requiring the 
business world to deal with insurance agents upon the assumption 
ihat they are cheats and frauds. The presumption is that they are 
reasonably intelligent and honest men, who know and perform 
their duty both to the insurer and to the insured, and the company 
cannot e^çape payment of the loss merely because the insured acted 
upon thi» presumption. In answer to a similar contention, the su- 
prême court of Pennsylvania said: 

,, "We cannot sfty that the law, in anticipation of a fraud upon the part of a 
Company, imposed any absolute duty upon Kister to read his policy when h& 
received It, although it wpuld certainly hâve been an act of prudence on his 
part to do so. Insurance Co. t. Btuner, 23 Pa. St. 50; Insurance Oo. v. Wil- 
klnson, 13 Wall. 222. One thing la certain, however, the company cannot re- 
pudiate the fraud of Its agent, and thus escape the obligations Of a contract 
consummated thereby, merely because IQster accépted in good faith the act 
of the agent without eiamination." 

In thè case of Insurance Ck). r. Steiger, 26 Hl. App. 228, the same 
question arosé, and the court sàid: 

"PlaintifE's testîinbny that défendants' agent cailed on him, and sollcited a 
renewal, ànd asked how much insurance hé alreàdy had; that he said he did 
not know, but referred the agent to two other a'gencies in the city for informa- 
tion; that a ifei^r dayp later he found on his desk the policy in suit, and that, 
supposlng it to be properly draypp,. he placed it in his safe without examina- 
tion,— supports' à flnding for the piaintiff on the défense of other insurance not 
allowed bythé pOlicy." . 

, It would sërye no useful purpose, and protract this opinion to an 
unjustifia^le length, to cite ail the cases pro and con on the question 
of waiver ofsuch conditions, The cases are collected in May, Ins. 
§§'369, 370;i;$ro,wn, Par. Ev. § 4=8; Carpenter v. Insurance 'Co„ 2 
Am. Lead. Cas.; p. 911. Of the -very many cases supporting the con- 
clusions reaçhed yte content ourselyes with referring to the follow- 
ing: Insurance Go. v. Mathews, -S Lea, 499; Pechner v. Insurance 
Oo., 65 N. Y. 195; Short v. Insurance Co.,:90 N. Y. 16; Havens v. In- 
surance Co., 111 Ind, 90, 12 N. E. 137; Insurance Co. v. Lyons, 38 Tex. 
253; Morrison v. Insurance Co., 69 Tex. 353, 6 S. W. 605; Bennett v. 
Insurance Co., 70 lowa, 600, 31 N. W. 948; Fishbeck v. Insuraace 
Co,, 54 Cal. 422; West Goast Lumber Co. v. State Inv. & Ins. Co. 
(Cal.) 33 Pac. 260; Insurance Co. v. Earle, 33 Mich. 143; Insurance 
Go. V. Luttrell, 89 m. 314; Viele v. Insurance Co., 26 lowa, 9, and 
note. 

A statement and examination of the exceptions to the ruling of 
the court in acimitting and rejecting eyidence is not necessary, as 
none of them is of any général importance. They hâve ail been 
carefully considered, and we are satisged they are without merit. 
The judgment of the circuit court is afiQrmed. 

;j iSAîïBORN, Circuit Judge (dissenting). Does the statement of the 
; insured that he intends to increase his insurance to a flxed amount. 
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made in the paroi negotiations that eyentuate in a subséquent writ- 
tén policy, which contains a written consent to ail the concurrent 
insurance in existence at its date, but which also contains the usual 
provision that the company shaJI consent to any subséquent in- 
crease of the insurance above the amount stipulated, or the policy 
«hall be void, estop the company f rom enf orcing the latter pro- 
vision, or waive, in advance of the exécution of the policy, the con- 
tract right the policy purports to secure by this provision? The 
majority of the court answer this question in the affirmative. With 
great respect for their opinion, I find myself unable ta concur in that 
view. I think the proposition they maintain is unsound for twb 
reasons: First, because it deprives parties of the right to make a 
contract that is neither immoral, illégal, nor in contravention of 
public policy; and, second, beca^use it contravenes the settled rule 
that written contracta shall prevail over the previôus oral negotia- 
tions from which they resuit. Such a statement of intention to ob- 
tain, even an agreement, made in the previôus paroi negotiations, to 
allow, concurrent insurance, is mérged in the subséquent written 
contract evidenced by the policy, and is not avaiiable to the insured 
in an action on the policy, either as a représentation, an agreement, 
an estoppel, or a waiver. Havens v. Insurance Co., 111 Ind. 90, 12 
N. E. 137; Laclede Fire-Brick Mâhuf g Oo. v. Hartford Steam-Boiler 
Inspection & Ins. Co., 9 G. C. A. 1, 60 Fed. 352, 358; Insurance Co. 
V. Mowry, 96 U. S. 544, 547, 549; Insurance Co. v. Lyman, 15 Wall. 
664, 669; Thompson v. Insurance Co„ 104 U. S. 253, 259; Lewis v. 
Insurance Co., 39 Conn., 100; Pearsôn v. Carson, 69 Mo. 550; Tracy 
V. Iron-Works Co., 104 Mo. 193, 16 S. W. 203; Insurance Co. v. Nei- 
berger, 74 Mo. 167; White v. Ashton, 51 N. Y. 280; White v. Walker, 
31 111. 422; Faxton V. Faxon, 28 Mich. 1&9. 

The policies in suit expressly allowed the existence of $27,500 
of insurance concurrent with each of them. The amount of con- 
current insurance which the insared had when thèse policies were 
issued, induding the four policies issued at that time, did not ex- 
<5eed $27,500, and the policies were valid in their inception. The 
insured subsequently increased their insurance concurrent with 
each of thèse policies to $34,800^ so that their total insuranôe was 
f 38,300; but they never notifled the companies or their agent of this 
increase until after the are. There is no charge in the pleading, and 
no proof in the record, that the insured were induced not tb read 
thèse policiesortoenter intothecontracts they évidence byanymis- 
representation, deceit, or fraud of the companies or their agent The 
entire plea on this subject that the insured make is: 

"Thèse plai,ntiffa allège and show to the court that they, contraeted with the 
agent of the 'défendant, authorized by défendants so to éonttaet, for sald In- 
surance, under a statement and agreement made at the time, and concurrent 
with sald contract and a part thereof, that the total Insurance, includlng the 
policy Issued by defendanis upon the property Insured of the plaintiffsishould 
amount In the aggregate to the sum of forty thousand dollars, and that the 
policy of the défendant to be issued to the plaintlfCs should contain an àgree> 
ment for such addltional and concurrait insurance as that the policy to Be 
issued by the défendant would amount In the aggregate to forty thousand dol- 
lars, and that thereafter, and upon recelpt of said policy, the plaintlffs, rely- 
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ing; npop f «Id contract and agreement So made as atoresald, recelved and ac- 
ceptedsaidpoUcy from the défendant upon the belief that sald agreement had 
been ftiUy carrled out, and that sald poUcy permltted concurrent and addi- 
tiohal Insurance so as aforesaid agreed upon, and, so relying upon such con- 
tract and agreement, the plaintlffa whoUy failed and neglected to read said 
pollcy untll after the occurrence of the fire which destroyed the property cov- 
ered thereby. That, by reason thereof and of the facts aforesaid, the défend- 
ant ought not now to be permltted to assert as a défense In thls action tho 
t&cts set forth In the fourth défense contained In sald answer, for It is estopped 
to deny îts liablUtles on the grounds and for the reasons thereln stated." 

If this plea is good, any party to a written contract may rely upon 
the oral statements made in the preliminary negotiations to it, fail 
to read his coûtract, and the previous oral negotiations will always 
prevail ovér the written agreement 

The proof is weaker than the plea. It is that the agent of the com- 
panies applied to the insured for the privilège of writing Insurance 
upon their stock; that, in answer to a question by the agent, one of 
the insured said that they were going to carry $40,000 Insurance; 
and that, after the latter had indulged in a conversation with an- 
ather agent at another place, he went to the ofSce of the agent of 
thèse companies, and told him that he would let him carry $10,000 
on their stock. The provision which contained the consent of the 
companies to the $27,500 other insurance was written upon slips 
attached to the policies. Some days after the preliminary conversa- 
tion just referfed to, the policies were delivered to one of the in- 
sured. He testifled: 

"I looked at the face of the policies, and saw the amount, and put them In 
the safe. Q. What do you mean by the face of the policies î A. The written 
portion. Q. On the inslde or outsldeî A. On the outside. Q. When did you 
for the first time ever leam that thèse policies llmlted the concurrent Insur- 
ance to twenty-seven tbousand fire hundred? A. I think it was a day or so 
after the flre." 

There is no doubt that there are cases where one party to a writ- 
ten contract has been so imposed upon by the fraudulent représenta- 
tions of its contents, or by some artifice or deceit of the other party, 
which prevents him from reading it, that he may be excused for ig- 
norance of its contents. But I cannot subscribe to the proposition 
that a mère statement or agreement as to the terms of the proposed 
contract, made in the preliminary oral negotiations which resuit in 
the subséquent written contract, will excuse either party from read- 
ing the contract when it is delivered, or will reverse the settled rule 
that the written contract must prevail over the preliminary nego- 
tiations. It is'the duty of every party to a contract to read it and 
to know its contents when he has an opportunity to examine it bef ore 
he accepts it, and in the absence of fraud, concealment, or misrepre- 
séntation as, to its contents he must be concïusively presumed to 
bave knowledge of them. Oontracts for insurance f urnish no excep- 
tion to this rule. Morrison v. Insurance Co., 69 Tex. 353, 359, 6 S. 
W. 605; Quinlan v. Insurance Co., 133 N. Y. 356, 365, 31 N. E. 31; 
Wilcox v. Insurance Co. (Wis.) 55 N. W. 188; FuUer v. Insurance Co., 
36 Wis. 599, 604; Herbst v. Lowe, 65 Wis. 321, 26 N. W. 751, 754; 
ÎHankins v. Insurance Co., 70 Wis. 1, 2, 35 N. W. 34; Herndon v. 
Triple Alliance, 45 Mo. App. 426, 432; Palmer v. Insurance Co., 31 
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Mo. App. 467, 472; Insurance Co. v. Yates, 28 Grat. 585, 593, 594; 
Eyan v. Insurance Co., 41 Conn. 168, 172; Barrett v. Insurance Ce, 
7 Cush. 175, 181, 182; Holmes v. Insurance Co., 10 Metc. (Mass.) 211, 
216; Insurance Oo. t. Swank, 12 Ins. Law J. 625, 627; Insurance Co. 
V. Hodgkins, 66 Me. 109, 132, 113; Insurance Co. v. Neiberger, 74 Mo. 
167, 173 ; Beach, Ins. § 414 and cases cited. The entire plea and ail 
the évidence in the record that it is claimed tends to show the fraud- 
ulent misrepresentation that excused the insured from reading 
their policies ia set forth above. This évidence does not show 
that the agent of the companies promised or represented that 
the policies would contain a provision that would allow the in- 
sured to carry $40,000 insurance, and, even if he had made such a 
promise, it would not hâve constituted a fraudaient représentation 
that would avoid the provision on that subject actually inserted in 
the policy, or that would excuse the insured from reading it. Fraud 
cannot be predicated of such a promise or prophecy. Railway Co. 
V. Barnes, 12 C. C. A, 48, 50, 64 Fed. 80; Kerr, Fraud & M. p. 85, note 
3 ; Sawyer v. Prickett, 19 Wall, 146, 163. It is not the misrepre- 
sentation of an existing fact. It is not calculated to impose upon 
the insured, or to prevent them from reading their policy and learn- 
ing whether or not the promise is performed. If, when the policy 
is delivered, they do not read it, it is their own négligence, and not 
the previous promise of the agent, that is the proximate cause of 
their ignorance of its contents, and they cannot be relieved from the 
effect of their carelessness on the ground of alleged fraud, because 
none exista. Thus it appears that there was neither allégation nor 
proof that the insured were induced to fail to read thèse policies 
by any deceit or fraudulent misrepresentations of the companies or 
their agent as to their contents, and this case présents the naked 
question whether or not a statement of an intention to increase in- 
surance, made by the insured in the preliminary negotiations which 
resuit in a written policy, will estop the insurance company from 
making or enforcing the usual provision that it shall hâve notice 
of and consent to any increase after the policy is issued, or the policy 
shall be void. 

It is conceded that there is much reason and authority for the rule 
that where, at the time of the issue of a policy, concurrent insurance 
exists, to an amount in excess of the amount allowed by the policy, 
and that fact is known to the agent when he issues it, and also 
where, after the issue of the policy, the concurrent insurance is in- 
creasçd above the amount permitted, and notice of that fact is given 
to the agent, and, by his verbal agreement to indorse the permis- 
sion, or by like action, he leads the insured to believe that the com- 
pany consents to the increase, the company is estopped to enforce 
the provision that the policy is void for lack of its consent, or will 
be held to hâve waived the provision. There is reason and justice 
in this rule. It is f ounded on the proposition that it is a fraud for 
an insurance agent to issue a policy that he knows to be void in 
its inception. This rule, however, is radically différent from the 
proposition that when, in the paroi negotiations preliminary to a 
written contract, one party announces his intention to do an act 
v.69F.no.l — 6 
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in the future that is materialto the contract, the otHer party is estop- 
ped to contract with him that he shall hâve notice of and consent to 
this act when done, or his contract shall thereafter cease to be bind- 
ing. This is the vital proposition on which the décision of this case 
turns. It is far-reaching in its eflect, and if successfuUy maintained 
will, in my opinion, strike down the provisions of thousands of 
leases and agreements that attempt to âx by contract the rights of 
parties when contemplated acts shall be done. An examination of 
the authorities cited in the opinion of the majority which treat of 
either of thèse propositions will disclose the fact that Pechner v. 
Insurance Go., 65 N. Y. 195; Short v. Insurance Co., 90 N. Y. 16; 
Morrison v. Insurance Co., 69 Tex. 353, 6 S. W. 605; Bennett v. In- 
surance Co., 70 lowa, 600, 31 N. W. 948; West Coast Lumber Co. t. 
State Inv. & Ins. Co. (Cal.) 33 Pac. 2.60; Insurance Co. v. Earle, 3o 
Mich. 143; Insurance Co. v. Luttrell, 89 Hl. 314; Viele v. Insurance Co.. 
26 lowa, 9; and May, Ins. §§ 369, 370, — go no further than to sustain 
the former proposition, and do not discuss the latter. Carrugi v. In- 
surance Co., 40 Ga. 135, and Planters' Mut. Ins. Co. v. Lyons, 38 Tex. 
253, hold that where, after the policy is issued and delivered, the in 
sured applies to the agent for consent to take additional insurance, 
and the agent consents, but fails to write the indorsement on the pol 
icy, and thereupon the insured obtains the additional insurance, th<^ 
Company thereby waives the provision in question. But this is u 
very différent holding from the proposition that a notice of in 
tention to take subséquent insurance, given in the negotiations prc 
liminary to the contract, estops the company from making a writ 
ten contract that it shall hâve notice of the insurance when taken, 
and the option then to cancel its policy or to consent to the insur 
ance. Suppose that the companies in the Carrugi and Planters" 
Insurance Company Cases had notifled the insured in writinp; 
that they would not consent, and that their policies would be can- 
celed, unless they were informed when and what amount of addi 
tional insurance was actually taken, would they then hâve waived 
the provision? In the case at bar the companies did more than 
that. They made the notice of the fact that the subséquent insur- 
ance was taken, and their consent to it, a condition of the continu- 
ance of their liability by the very terms of their original contract. 
Havens V. Insurance Co., 111 Ind. 90, 12 N. E. 137, the only other case 
cited in the opinion of the majority which discusses either of the 
propositions, afflrms a décision which sustained a demurrer to a 
complaint upon a policy which allowed no concurrent insurance 
where the insured had subsequently taken $1,000 additional insur- 
ance without notice to the company, although the complaint contain- 
ed the following allégation: 

**The plaintlff further avers that It was expressly agreed and understood 
that sald plaintiff was to hâve permission to take out an additional insurance 
of one thousand dollars on sald building In any other company, and at any 
other tlme she deslred, and sald company agreed to insert sald condition in 
sald policy, which It whoUy falled to do. And plaintifC says that, relying upon 
sald promise, and in pursuance of sald contract and agreement, âhe had effect- 
ed au Insurance on said building In the sum of one thousand dollars in the 
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Phoenlx Insurance Company of Brooklyn, New York, as pennitted by the ex- 
press agreement aforesaid." 

None of thèse cases appear to me to support the proposition on 
which the décision of this case must rest, and the case last cited ex- 
pressly disafiQrms it. 

The évidence in this case does not support the plea that an agree- 
ment was made in the previous oral negotiations that a provision 
should be inserted in the policy allowing $37,500 concurrent insur- 
ance. It goes no further than to prove that one of the insured 
stated that he intended to take out $40,000 of insurance in ail. 
Even if there had been such an agreement, it could not prevail over 
the written contract. 

In Insurance Ck). v. Lyman, 15 Wall. 664, 669, Mr. Justice Miller, 
in delivering the opinion of the suprême court, said: 

"Undoubtedly, a valid verbal contract for Insurance may be made, and when 
It Is relied on, and is unembarrassed by any written contract for the same In- 
surance, it can be proved, and become the foundatlon of a recovery, as in ail 
other cases where contracts may be made either by paroi or in writing. But 
it is aiso true that when there is a written contract of insurance it must hâve 
the same effect, as the adopted mode of expressing what the contract is, that 
it bas in other classes of contracts and must hâve the same effect, of excluding 
paroi testimony in its application to it, that other written instruments bave. 
* * • We think it equally clear that, the terms of the contract having been 
reduced to writing, signed by one party, and accepted by the other at the time 
the premium of insiu^nce was paid, neither party can abandon that instru- 
ment as of no value in ascertainlng what the contract was, and resort to the 
verbal negotiations which were preliminary to Its exécution, for that purpose." 

In Thompson v. Insurance Co., 104 U. S. 252, 259, the policy pro- 
vided that it should be void on the nonpayment of the note taken for 
the premium, and the suprême court held that a plea that a paroi 
agreement was made at the time of the giving and accepting of 
the note and policy that the policy should not become void for the 
nonpayment of the note, but should only be voidable at the élection 
of the Company, was bad. Mr. Justice Bradiey, in delivering the 
opinion of the court, said: 

"An insurance company may walve a forfeiture, or may agrée not to enforce 
a forfeiture; but a paroi agreement, made at the time of issuing a policy, con- 
tradicting the terms of the policy itself, like any other paroi agreement incon- 
sistent with a written instrument made contemporary therewith, is void, and 
cannot be set up to contradict the writing." 

In Insurance Co. v. Mowry, 96 U. S. 544, 547, the policy provided 
that it should be void and wholly f orfeited if the premiums were not 
punctually paid. The agent who procured the policy agreed with 
the insnred that the company should give notice when the premiums 
fell due, but this agreement was not contained in the policy. The 
company failed to give the notice, and the insured failed to pay the 
premium. The agreement of the agent before the policy issued was 
claimed to be an estoppel of the company against insisting upon 
the forfeiture of the policy. Mr. Justice Field, in delivering the 
opinion of the court, said: 

"Ail préviens verbal arrangements were merged In the written agreement. 
The understandlng of the parties as to the amount of the insurance, the con- 
ditions upoa wMcb it should be payable, and the premium to be paid, was 
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there expressed, for the very purpose of avoiding any controversy or question 
respecting them. * * * An estoppel cannot arlse from a promise as to future 
action wlth respect to a right to be acquired upon an agreement not yet made. 
* • * The doctrine bas no place for application when the statement relates 
to rigbts depending upon contracta yet to be made, to which the person com- 
plaining Is to be a party. He bas it in his power in such cases to guard in 
advance agalnst any conséquences o( a subséquent change of intention and 
conduct by the person wlth whom he is dealing. For compliance with arrange- 
ments respecting future transactions, parties must provide by stipulations in 
tlieir agreements when reduced to writing. The doctrine, carried to the extent 
for which the assured contends In this case, would subvert the salutary rule 
that the written contract must prevail over previous verbal arrangements, and 
open the door to ail the evils which that rule vas intended to prevent White 
V. Ashton, 51 N. Y. 280; Blgelow, Estop. 437, 441; White v. Walker, 31 IlL 
422; Faxton v. Faxon, 28 Mich. 159." 

I concur in the views expressed in thèse opinions of the suprême 
court I think that they are applicable to this case, and that the 
judgment should be reyersed. 



ANDBRSON et al. v. HOWARD. 

(Circuit Court of Appeals, Fifth Circuit May 21, 1895.) 

No. 351. 

Public Lands— Raileoad Qrants — What Lands Includbd. 

The act of June 3, 1856, granting to the state of Alabama, to aid In the 
construction "of certain rallroads in said state," the odd sections of pub- 
lic land wlthin six miles of each side of sald roads, did not embrace lands 
wlthin six miles of a part of the road which lay in the neighboring state 
of Georgia, and within six miles (but not in a perpendlcular direction) of 
the road at the point where it crossed the state line. Swann v. Jenkins, 2 
South. 136, 82 Ala. 478, approved and foUowed. 

In Error to the Circuit Court of the United States for the North- 
ern District of Alabama. 

This was an action at law by Frank Y. Anderson and William J. 
Cameron, trustées, successors to John Swann and John A. Billups, 
trustées, against John Howard, to recover possession of certain 
parts of section 27, township 3 S., of range 10 R, in De KaJb 
county, Ala. In the circuit court a verdict was directed for de- 
fendant, and judgment entered accordingly. Plaintiffs bring error. 

The following is part of an agreed statement of f acts flled in the 
case: 

It Is agreed, by and between the parties to the above cause, that the plain- 
tifCs hâve succeeded to ail the right and title of the state of Alabama, and of 
the Wills Valley Railroad Company, and of the Alabama & Chattanooga Rail- 
road Company, to ail the land included in the grant of lands by the congress 
of the United States by act approved June 3, 1856 (11 Stat. 17), and renewed 
by act approved April 10, 1869 (16 Stat 45); that ail the terms and condi- 
tions of said acts of congress were fully complied with bythe completion of 
the Alabama & Chattanooga Railroad, on May 17, 1871, from Wauhatchie, 
Tenn., to Meridlan, Miss., the said Alabama & Chattanooga Railroad being a 
consolidation of the Wills Valley and the Northeast & Southwest Alabama 
Railroad Companies. Sald consolidation was made by authority of the légis- 
lature of Alabama, by act approved October 6, 1868. 
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•Exhibit A." 

It Is fnrther agreed that the map hereto attached, and marked "ExhIWt A," 
and whlch Is made a part of this agreement, shows the relative position of th« 
track of the Alabama & Chattanooga Rallroad, as completed on May 17, ISTI, 
and as It has ever since remained, to the land in dispute. That the lana m 
dispute is within six miles of the line of the Alabama & Chattanooga Railroaa 
(now the Alabama Great Southern Rallroad) at the point where It crosses the 
Une dlvldlng the states of Alabama and Georgia, but is not at right angle wlth 
saJd rallroad at any point of said line of railroad in Alabama; that sald land 
is in Alabama, and wlthln six miles of the track, and at rlght angle thereto, 
of the said Alabama & Chattanooga Rallroad (now the Alabama Great South- 
ern Railroad), at a point where sald railroad is wlthln the state of Georgia, 
between the Georgia and Alabama state Une and Wauhatchie, Tenn. 

J. A. W. Smith, for plaintiffs in error. 
W. H. Wade, for défendant in error. 

Before PAEDEE and McCOBMICK, Ciroait Judgea. 
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PEE OUEIAM, The question involved in this case Is as to thc 
proper construction of the act of congress appro-çed June 3, 1856, 
entitled "An act granting public lands in alternate sections in the 
State of Alabama to aid in the construction of certain railroads in 
said state." 11 Stat. 17, 18. The circuit court followed the dé- 
cision of the interior department (Décisions Department of the In- 
tericr Relating to Public Lands, vol. 3, p. 242) and the décision of 
the silpreme court of Alabama in Swann v. Jenkins, 82 Ala. 478, 2 
South. 136. We concur in this ruling. Judgment affirmed. 



LYNCH V. NORTHERN PAC. E. CO. 

(Oircnlt Court of Appeals, Nlnth Circuit. June 24, 1895.) 

No. 174. 

COKTBrBtTTOBT NEaLIGENOB— QUESTION POB JdKT. 

Plalntlff was driviDg along a road, parallel wlth the track of défendant' s 
railroad, In an open, prairie country, where an approaehing train could be 
seen for a considérable distance. Upon tumlng a curve towards the point 
at -which the road crossed the railroad, and belng then about 36 feet from 
the track, travellng at a moderate trot, plalntlff dlscovered a frelght train 
approaehing at the rate of about 8 miles an hour from the same direction 
in which he. had been travellng. He stopped his team close to a slde 
track, 8 feet froin that on which the train was running. Plalntiff testlfled 
that, as soon as he tumed the curve, he looked for a train; that his 
horses were very gentle, weré used to the railroad, and had frequently 
stood with their noses nearer a train than they were when he stopped; 
but that they were frightened by escaplng steam, and dashed in front of 
the englne, which sti-uck and injured plaintlff. Hétd, that it was error to 
instruct the jury that, if plaintlfC had looked or listened for the train, he 
could hâve seen or heard It when he was anywhere withln 200 feet of the 
crosslng, and that he nelther looked nor listened wlthin a reasonable dis- 
tance, and he was therefore guUty of contrlbutory négligence, and couia 
not recover; but that the question of plaintifC's contributory négligence 
Bhould hâve been left to the jury. 

In Error to the Circuit Court of the United States for the District 
of Montana. 

This was an action by Neptune Lynch, Sr., against the Northern 
Pacific Railroad Company for personal injuries. Judgment was ren- 
déred for the défendant in the circuit court Plaintiff brings error. 
Reyersed. 

McConnell, Olayberg & Gunn, for plaintiff in error. 

Cullen & Toole and Jos. D. Eedding, for défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and BELLIN^ 
GER, District Judge. 

BELLINGEB, District Judge. This is an action for damages for 
injuries at a crossing of the défendant company's track in Montana. 
The plaintiff lived near the place of the accident. He had been 
"down the road" to a blacksmith's shop, and had crossed the track 
at a public road crossing in doing so. As he returned, he traveled 
«long the public road, pâ^lel to the railroad track, towards the towu 
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of Horse Plains în a trot, going at the rate of S or 6 miles an hour. 
He had reached a point where the wagon road curves towards the 
railrôad track to cross it, when he saw a f reight train approaching 
upon the main track of the railrôad. There was a side track on the 
side from which plaintifl was approaching, and distant 8 feet from 
the main track. Upon seeing the train, the plaintifE "pulled up" his 
horses. He was at this time 36 feet from the main track. He suc- 
ceeded in getting the team stopped close by the side track, but the 
horses, frightened by the noise made by the escape of steam from 
the locomotive, dashed forward upon the track, and the wagon was 
struck by the engine, from which the injuries complained of re- 
sulted. The engine whistled at the whistling-post, which is distant 
3,945 feet from the crossing where the accident occurred. There is 
conflict in the testimony as to whether the engine bell was rung. 
The country in the vicinity is a level, prairie country, and a train 
could hâve been seen by the plaintiff at any time when within 200 
feet of the crossing for a distance of a mile. The train approached 
the crossing from the same direction traveled by plaintiff, so that 
it was in his rear until he turned at the curve to go upon the cross- 
ing. The speed of the train, according to the testimony of the con- 
ductor, was at the rate of about 8 miles per hour. The engine ran 
about 300 feet beyond the crossing where the accident occurred be- 
fore it stopped. There was an irrigating ditch between the track 
and the public road, which was crossed by a cul vert, distant from 
the crossing some 160 or 170 feet. This culvert made an élévation 
in the road at that point. The plaintifiE testifled as foUows: 

"When I got off the little culvert there, close by under the wagon road, It 
was descending down hill, then they (the horses) trotted right along up until 
I came to the curve where I saw the locomotive. As soon as I made the turn 
I looked to see whether the road was clear." 

The crossing in question is at Horse Plains, a village having a 
population of about 100 persons. The plaintifE resided then within 
a short distance of the place of the accident He had lived there 
many years. The team he was driving was a "very gentle" one. 
As to this he testifles as follows: 

"The team I was driving was a very gentle team. I had known them a long 
time. They had been used rIght around the railrôad. They were so gentle that 
a Chinaman I had working for me could drive them any place. We generally 
had to drive them up hère to load In the wagon, and my horses hâve f requently 
stood, when the train went by, with thelr noses nearer the train than where 1 
stopped them the day of the accident" 

At the conclusion of the testimony on the trial, defendant's attor- 
neys requested the court to instruct the jury to return a verdict for 
the défendant, "for the reason that it appeared from the undisputed 
testimony that the plaintifl, if he. had looked for the train at any 
time when he was within 200 feet of the crossing, could hâve seen 
it approaching at a distance of more than a mile, and if he had lis- 
tened he could hâve heard it approaching within such distance; that 
the plaintiff neither looked nor listened for the approach of said 
train within any reasonable distance from the crossing; and that he 
did Qot see the train until it was within 75 feet of the point where 
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the accident occurred." The court gave the instruction as re- 
quested, and there was accordingly a verdict for the défendant. 

The instruction was erroneous. Every inference favorable to the 
plaintiff that can fairly be drawn from the testimony must be con- 
ceded to him in deciding the question presented in the case; and 
upon the testimony in the case the court cannot say, as a matter 
of law, that the plaintiff was négligent. If the plaintiff had failed to 
look or listen for ai approaching train before driving upon the 
track, he would bave omitted an unmistakable duty, and would not 
be entitled to recover. In such case there is no room for an infer- 
ence of reasonable care. The omission makes a plain case of négli- 
gence. The expérience and observation of ail men are matters of 
which courts take notice, and thèse agrée* in pronouncing such an 
omission a négligent one. No circumstance connected with it can 
alter this estimate of it, or reconcile it with prudence. There is, 
therefore, in such a case nothing for the jury to consider. 

In this case, the plaintiff did look to see if a train was approach- 
ing. He was then 36 feet from the track, at the point where the 
public road turned to cross it It may be inferred that he was nég- 
ligent in not looking sooner, but there is no such conclusion of law. 
The law enjoins a duty, but the conditions under which that duty 
may be performed are not capable of exact définition. They neces- 
sarily dépend upon the circumstances of the particular case. The 
plaintiff lived in the immédiate vicinity of the place of the accident. 
The horses driven by him were very gentle. They were not only 
accustomed to cars, but to cars at that station. They had fre- 
quently stood, when the train went by, with their noses nearer the 
train than where the plaintiff stopped them at the time of the acci- 
dent. Thèse facts bear upon the plaintiff's conduct in determining 
how near to the track he might prudently drive his horses before 
stopping them, and must be considered in deciding whether or not 
he was in fact acting with reasonable prudence. 

The testimony tends to show that the horses became frightened 
and unmanageable in conséquence of the escape of steam from the 
locomotive as it approached the crossing. To what extent this con- 
tributed to the accident, and how far such a danger might hâve been 
f oreseen and guarded against, in the exercise of reasonable care, are 
matters to be considered with référence to the plaintiff's alleged 
négligence. Thèse circumstances are more or less complicated, and 
render the question of ordinary care, depending upon them, pecul- 
larly a question of fact for a jury. "In cases of this sort, where 
the facts, though admitted, are debatable, and necessarily create 
doubt and hésitation, it is safer for the interest of the parties, and 
more consistent with the ground upon which the right of trial by 
jury rests, to submit them to the jury to résolve such doubts, than 
the court to dispose of them upon its own responsibility." Walsh 
V. Navigation Co., 10 Or. 261. 

The question presented in this case is, whether the plaintiff looked 
and listened within a reasonable distance from the crossing. What, 
then, is such reasonable distance? Manifestly, this is to be inferred 
as a fact from the circumstances of the case. It is not a matter 
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of légal judgment, but one of gênerai observation and practîcal ex- 
périence. It may be said, without doubt, that it would hâve been 
more prudent in tlie plaintifE to bave looked when he was much 
f urther from tbe crossing than he was at the time he did look, but 
it is not a question of greatest or relative care. It is a question 
of reasonable care. The facts give to the argument in f avor of the 
contention that plaintiflf was négligent much force, but it is argu- 
ment after ail. The question is a debatable one. The opinions of 
men will not at once agrée concerning it. It is fairly open to doubt, 
to say the least, whether the plaintiflf might not reasonably conclude 
that his team of gentle horses might be safely stopped at any dis- 
tance from the track greater than that at which they had frequently 
stood while trains were passing, and in ail such cases, as we hâve 
seen, the question of contributory négligence is for the jury. 

The judgment of the lower court is reversed, and a new trial or- 
dered. 



UNITED STATES v. CHICAGO, M. & ST. P. KY. CO. 

(Circuit Court, B. D. Wisconsln. July 22, 1895.) 

Bailroad Accounts— Act op Juhb 19, 1878— To What Roads Applicable. 
The act of June 19, 1878 (1 Supp. Rev. St. 194), requiring certain reports, 
prcscribed by the auditor of railroad accounts, to be made by rallroada 
to which the United States hâve granted any loan of crédit or subsidy, 
in bonds or lands, or which hâve recelved from the United States lands, 
granted to them to aid in the construction of their roads, does not apply 
to the railioads which were incorporated by the several states, and re- 
ceived from them the grants of land made to such states to procure the 
construction of raih'oads. 

This was an action by the United States against the Chicago, 
Milwaukee & St. Paul Bailway Company to recover a penalty for 
failure to make reports called for by the auditor of railroad accounts 
under the act of June 19, 1878. The défendant demurred to the 
oomplaint. Demurrer sustained. 

J. H. M. Wigman, U. S. Dist Atty., for the United States. 
John W. Cary and C. H. Van Alstine, for défendant 

SEAMAN, District Judge. The complaint is founded upon the 
alleged liability of the défendant to the terms of an act of congress 
entitled "An act to create an auditor of railroad accounts, and for 
other purposes," approved June 19, 1878 (chapter 316, 20 Stat. 169 ; 
1 Supp. Rev. St 194), and is for the recovery of the penalty imposed 
for neglect and refusai to make certain reports required by that 
act. The allégations are, in substance: That the défendant is a 
duly incorporated railroad company, and owns and opérâtes railroad 
lines in several states, some of which are named, including Minne- 
sota and lowa. That in Minnesota it so owns and opérâtes railroada 
which were constrncted by companies incorporated by said state, 
and with the aid of lands which were granted by acts of congress 
to the territory and to the state of Minnesota, to be disposed of by 
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its législature for the purposes of sucli aid, and for no other purpdse, 
viz.: By the Minnesota Central Railroad Company, under act of 
March 3, 1857 (chapter 99, 11 Stat. 195), and supplem entai act of 
March 3, 1865 (chapter 105, 13 Stat. 526); by the Southern Minnesota 
Railroad Company, under the same acts; and by the Hastings & 
Dakota Eàilroad Company, under act of July 4, 1866 (chapter 168, 
14 Stat. 87). That in lowa it so owns and opérâtes a railroad 
constructed by the McGregor Western (subsequently known as the 
McGrregor & Missouri River) Railroad Company, incorporated by said 
State, and which was aided by lands granted by congress to said state 
of lowa for such purpose, by act of May 12, 1864 (chapter 84, 13 
Stat. 72). It is further alleged that the several railroads so con- 
structed hâve lawfully corne into the possession of the défendant, 
by purchase in one form and another, are operated by it, and it is 
clearly implied that they hâve become incorporated into its great 
System of railroads operated as an entirety; that each of said "rail- 
road companies" named is, "in Tvhole or in part, west, north, or 
south of the Missouri river, and each received from the United 
States lands granted to it, respectively, to aid in constructing or 
furnishing its said respective roads"; that thereupon it became the 
duty of the défendant to make certain reports prescribed by the 
auditor of railroad accounts under the said statute creating that 
office; that it had refused and neglected to comply therewith, and 
thereupon has become indebted to the United States in the forfeiture 
provided, of |1,000 to |5,000, for which judgment is demanded. 

The demurrer to this complaint présents a single question, whether 
the act of 1878 is applicable to thèse Minnesota and lowa lines of 
railroad, for, if the original companies were within its terms, the 
act provides for its extension to any successors in ownership or opér- 
ation. For the interprétation of this act it is necessary to hâve an 
understanding of the course and policy of congressional législation 
in granting aid for the construction of railroads throughout the great 
West, and especially the législation out of which the act in question 
arose. An examination of this long course shows the adoption of 
two distinct plans for aid to railroads, which differ radically in their 
method and policy. By the one flrst adopted, lands were granted 
to the state or territory for its disposai in procuring the construction 
of a certain Une or lines of railroad, leaving the method of perform- 
ance and any incorporation of companies for the purpose to its légis- 
lature, and conditioned only upon the fact of performance. Of this 
class were ail the grants in question hère. In 1862 another plan 
was adopted for transcontinental roads of a national character, and 
for which national charters were granted. The Union Pacific Rail- 
road Company was thus incorporated, and received from the govern- 
ment direct grant of lands and a direct issue of bonds, and the same 
act provided for direct grants to the Central Railroad Company of 
California for constructing a portion of the line. Subsequently na- 
tional charters were given, with direct grants of land to the Northern 
Pacific, the Atlantic & Pacific, and the Texas Pacific, respectively. 
Each of thèse companies was required to make certain reports to 
the govemment, and by an act of the Fortieth congress, approved 
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June 25, 1868, gênerai provision was made for more spécifie reports 
from each of thèse national eompanies, named in the act. 

In 1878 the act was adopted which is hère alleged as the ground 
of liability. Its first section provides for the repeal of each of the 
above-mentioned provisions respecting reports by the Pacific national 
eompanies, and the act then créâtes an auditor of railroad accounts, 
prescribes Ms duties and a System of reports "to be rendered to him 
by the railroad eompanies whose roads are, in whole or in part west, 
uorth, or south of the Missouri river, and to which the United States 
hâve granted any loan of crédit or subsidy, in bonds or lands," and 
requires such report from every company which, has received bonds 
of the United States to aid in the construction of its road, "or which 
hfts received from the United States any lands granted to it for a 
similar purpose." This act is clearly applicable to the roads of the 
last-mentioned class, to which aid was directly furnished, and good 
ground and practicàJ reason for its requiremèntsarefoundinboththe 
terms and the policy of the législation by which the aid was granted. 
No Such reason is apparent in respect to the roads aided by the flrst- 
mentioned plan, and no réservation or restriction is found in either 
of the acts granting the aid in question which would even imply a 
purpose or right of govermnental control or dictation after the roads 
were constructed. 

Counsel for the United States bases its contention that the statute 
should be applied to thèse roads upon a literal and independent read- 
ing of its terms, — ^that the roads lie north of the Missouri river, and 
were in fact aided by grants of the public lands,— but cites no réser- 
vation of power in the gênerai government to impose such require- 
ment, either in the constitution or in cognate législation, except a 
référence to the régulation of interstate commerce. Surely that has 
no application to thèse roads, which are wholly within the respective 
states of their incorporation, except so far as they hâve become in- 
terstate through their acquisition by the défendant and entry into 
its System. I do not, however, flnd it necessary to consider whether 
there is any ground upon which a power might rest for the exercise 
of control over thèse roads, if they were clearly and specially des- 
ignated by the act, because I am satisfled that the terms of the act 
do not embrace them by any fair construction, and that they were 
not within the intention of congress, as disclosed by the separate 
courses of législation above referred to and the récitals in tMs act. 
Neither of the roads in question is a grantee of the United States in 
respect to the lands which were received in aid of its construction, 
but the grant was directly from the state. Employing the language 
of this act, they were not railroad eompanies "to which the United 
States hâve granted any loan of crédit or subsidy, in bonds or lands," 
or which hâve "received from the United States any lands granted 
to" the company to aid in construction. The United States granted 
directly to the state or territory, and not to the company. The uni- 
form construction of similar acts — and of thèse particular acts in 
St. Paul & S. C. E. Co. V. Winona & St. P. E. Go., 112 U. S. 720, 5 
Sup. et. 334, and subséquent cases — has been that the grant to the 
«tate was in pressenti; and the most récent expression by the su- 
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preme court, in Eaiiroad Co. v. Forsythe (not yet ofQcially reported) 
15 Sup, Ot. 1020, gtates this rule as f ollows : Tliat the acts are "to 
be treated both as a law and a grant, and the intent of congress, 
when ascertained, is to control in the interprétation of the law"; that 
the State was the grantee of the government, and in accepting it im- 
pliedly undertook to construct the road, and the Company which it 
incorporated for that purpose was made the benefleiary of the grant 
by the act of the state, and not by the act of congress; that congress- 
dealt only "with the state, relying upon the state as the party lO 
see that the roads were completed, and to use its own judgment as 
to the manner of securing such construction." The object of thèse 
grants by the government is thas stated : 

"So far as rallroaâs are concemed, It is the thought, not merely that the 
gênerai welfare will be subserved by the construction of the road along the 
Une Indicated, but, further, that such grant shall not be attended with any pe- 
cuniary loss to the United States; for the unlversal rule Is to double the prlce 
of even sections withln the granted Umlts." 

The démarrer to the complaint is sustained, and the complaint 
must be dismissed. 



NORDLINGER v. UNITED STATES. 
(Oh^uit Cîourt, S. D. New Yorls. June 3, 1895.) 

No. 262. 

CusTOMs DrTiBS— Classification— Leghoen Cithon. 

"Leghorn citron" was not dutiable under paragraph 302 of the act of 
1883, as a "comflt, sweetmeat, or fruit preserved in sugar," but was en- 
titled to free entry as a drled fruit 

This was an application by one Nordlinger, an importer, for a re- 
view of the décision of the board of gênerai appraisers sustaining 
the action of the collector of the port of New York in fixing the rate 
of duty on certain Leghorn citron. 

Albert Oomstock (of Comstock & Brown), for importer. 

James T. Van Eensselaer, Asst. U, S. Atty., for the United States. 

TOWNSEND, District Judge (orally). The article in question is 
Leghorn citron. The importer claims that, under the provision of 
paragraph 704 of the tariff act of 1883 , it is free of duty as a dried fruit 
not otiierwise specially provided for. The collector classified it for duty 
under paragraph 302 of said act, as a comût, sweetmeat, or fruit 
preserved in sugar. The board of gênerai appraisers sustained the 
action of the collector, and the importer appeals. This citron is in 
fact a dried fruit, and is commercially classed among the dried 
fruits. Sugar is used to préserve it, and in that sensé it may be 
said to f ail within the classification of "comflts, sweetmeats, or fruits 
preserved in sugar," etc. The board of gênerai appraisers heard no 
évidence and made no ûnding in regard to its commercial désigna- 
tion, but some 20 witnesses hâve since been examined upon this 
question. From such considération as I hâve been able to give 
to their évidence, I conclude that this article is not commercially 
known as a préserve, and that by the practically universal custom of 
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the trade ît is excluded from the class of "comfits, sweetmeats, and 
fruits preserTed in sugar." I do not flnd compétent évidence to the 
contrary sufficient to aflect the validity of this commercial under- 
standing. The décision of the board of gênerai appraisers is there- 
fore reversed. 



WHITE et al. V. UNITED STATES. 

(Circuit Court, S. D. New York. June 3, 1895.) 

No. 875. 

1. CusTOMS DuTiEs— CiiAssiFicATioN— Jute Baggino. 

Jute bagging, which is commercially fit for bagglng cotton, is dutlable 
under paragraph 366 of the act of 1890, and net under paragraph 374, as a 
manufacture of jute not specially provided for. 

2. SAME— " SUITABLB " DEFINED. 

The test of the suitableness of an article for a certain purpose is not 
whether it is commonly used therefor, but whether it possesses actual, 
practlcal commercial fltness for that purpose. 

This -was an application by James F. White & Oo., importers of 
certain merchandise, for a review of the décision of the board of 
gênerai appraisers sustaining the décision of the collecter of the port 
of New York as to the rate of duty on such merchandise. 

Stanley, Clarke & Smith, for importers. 

Henry C. Platt, Asst U. S. Atty., for the United States. 

TOWNSEND, District Judge (orally). The article in question is jute 
bagging. The importer claimed it was a "material similar to cotton 
bagging, and suitable for covering cotton composed of jute," and 
therefore dutiable under paragraph 366 of the tariiî act of 1890. The 
collector classifled the article under paragraph 374 of said act, as 
a manufacture of jute not otherwise specially provided for. The 
board of gênerai appraisers, after hearing évidence, found that said 
articles were not suitable for covering cotton, nor commonly used for 
that purpose. The bagging is composed of jute, and appears to be 
a material similar to cotton bagging. The single question is whether 
it is suitable for covering cotton. The witnesses generally agreed 
that the article in question had been sold and used for bagging for 
cotton, and that it was suitable for such purpose. The counsel for 
the government claims, however, that the finding of the board of gên- 
erai appraisers upon thèse points should not be disturbed. But it 
appears from said findings that said board, after deflning the word 
"suitable," held as follows: 

"When an article Is commonly used for a given purpose, it may be said to 
be 'suitable' for such purposes; when not so used, It cannot ordinarlly be said 
to be so 'suitable.' " 

I think this statement is not altogether accurate, in view of the 
delinition of said term, and the décisions. "Suitable," according to 
the définitions in Webster and the Century Dictionary, means "flt- 
ting," "capable of suiting," or "appropriate." In Ke Townsend,^ 56 
Fed. 222, the court of appeals holds that "préparations fit for use" 
means "préparations actually and not theoretically fit for use, and 

15 0. O. A. 488. 
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"which can be practically used for sucli purpose." In Paper Co. v. 
Cooper, 46 Fed. 186, Judge Butler says that by fltness is meant "com- 
mercial fltness." The évidence of the actual, practical commercial 
fltness of this article for bagging cotton is uncontradicted. ïhe dé- 
cision of the board of gênerai appraisers is reyersed. 



RUSSELL V. KERN. 

(Circuit Court of Appeals, Seventh Circuit July 10, 1895.) 

No. 231. 

1. Appkal— Absignments op Bekor. 

Error Is assignable upon an order or rullng, but not upon the opinion of 
the court or the reasons glven for the rullng. Caverly t. Deere, 13 C. C. 
A. 452, 66 Fed. 305, foUowed. 

2. Patbhts— EoyiTY JuEismcTiON — Discrétion dp Court. 

Patents which hâve expired can afCord no basls for équitable relief in re- 
spect to infringement; and, In respect to a patent which expires Just after 
flling of the biU, and before the retum day of the subpœna, it Is wlthln the 
discrétion of the court to dlsmlss the blll for want of equlty. 64 Fed. .581. 
afflrmed. 

3. Same. 

Where ten patents to the same person, ail relating to one machine, were 
sued on, and four of them had çxpired before the bill was flled, and a flfth 
expired before the retum day of the subpœna, and the others vcere found 
by the court to be Invalid because for the same invention as thàt covered 
by the flrst flve, held, that the bill was properly dismissed for want of 
equity. 64 Fed. 581, afBrmed. 
4 Same— PLODR-PnRiPTiNG Machines. 

The Smith patents, Nos. 187,923, 194,539, 208,936, 236,101, and 258,142, for 
a middlings-purifylng and flour-dressing machine, are void, because granted 
to the same person for the same inventions covered by Nos. 133,898, 137,- 
495, 154,770, 158,992, and 164,050. 64 Fed. 581, atfirmed. 

Appeal from the Circuit Court of the United States for the East- 
em District of Wisconsin. 

This was a suit'in equity by John H. Russell against John F. Kern, 
surviving partner of the flrm of J. B. A. Kern & Son, for infringe- 
ment of certain patents for purifying middlings and dressing flour. 
The case was flrst heard on demurrer to the amended bill. 58 Fed. 
382. Afterwards the bill was further amended, and défendant 
again demurred thereto, which demurrer was sustained, and the 
bill dismissed for want of equity. 64 Fed. 581. Complainant ap- 
peals. 

Story B. Ladd, Geo. E. Sutherland, Halbert E. Paine, and Belva 
A. Lockwood, for appellant. 

N. 0. Cridley and L. M. Hopkins, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Jùdge. Error is assignable upon an order or 
ruling, but not upon the opinion of a court or the reasons given for 
a ruling. Caverly v. Deere, 13 C. C. A. 452, 66 Fed. 305. Of the 
assignment in this record only the flrst and flfth speciflcations were 
necessary or proper. They are to the effect that the circuit court 
erred in sustaining the demurrer to, and dismissing for want of 
equity, the second amended bill. It was flled March 19, 1894, — the 
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original bill having 1)6611 filed May 31, 1892, — ^to obtain an account- 
ing and damages for infringement, and an injunction against f urther 
infringement, of 10 letters patent of the United States issue to Geo. 
T. Smith, of wMch the numbers and the dates of issue and of the 
applications therefor, respectively, are as follows: No, 133,898, De- 
cember 10, 1872, October 31, 1872; No. 137,495, April 1, 1873, Oc- 
tober 12, 1872; No. 154,770, September 8, 1874, August 17, 1874; No. 
158,992, January 19, 1875, Mav 20, 1872; No. 164,050, June 1, 1875, 
July 12, 1871; No. 187,923, February 27, 1877, December 18, 1876; 
No. 194,539, August 28, 1877, September 8, 1874; No. 208,936, Octo- 
ber 15, 1878, August 29, 1878; No. 236,101, December 28, 1880, Novem- 
ber 2, 1880; No. 258,142, May 16, 1882, January 4, 1873. Hie claims 
of thèse patents are as follows: 

No. 133,898: "The brushes, H, H, when attached to an endless belt chaln, 
rope, or an équivalent of the same, and travellng In one direction on ways and 
around puUeys, as shown, in combination with a reciprocating boit, substan- 
tlally as set forth." 

No. 137,495: "The herein-described prooess of manufacturing fleur from 
mlddlings, by subjecting them to successive grindings, boltings, and Interme- 
dlate purifications by currents of air, substantially as set forth." 

No. 154,770: "In a mlddlings purifier, a reciprocating shaker having Its 
bolting surface contracted at the discharglng end, wlth a corresponding réduc- 
tion in the air passage through the same, substantially as set forth." 

No. 158,992: "(1) Two or more reciprocating bolting surfaces or shakers, 
through which a current of air passes, separated from each other by longitu- 
dinal partitions, the eloth upon one shaker difiering in fineness from the cloth 
on the other shaker or shakers, thereby adaptlng them for receiving and bolting 
flour or mlddlings of différent grades of Ilneness, substantially as set forth. 
(2) In combination with two or more reciprocating bolting surfaces or shak- 
ers, through which a current of air passes, the cloth upon one shaker differing 
in fineness from that of the other, a preparatory boit constructed to divide the 
flour or mlddlings into différent grades of fineness, the finer grade being de- 
livered to the shaker which is clothed with the finer cloth, and a coarser grade 
to a coarser cloth, substantially as set forth." 

No. 164,050: "The combination, in a machine for dressing flour or mld- 
dlings, of a bolting surface through whlch an air current passes in one direc- 
tion, while the flour or mlddlings pass in the other, with a brush, or a séries of 
brushes, which traverse the under side of the bolting cloth, to remove the ad- 
herlng particles of flour, substantially as set forth." 

No. 187,923: "(1) The combination. In a flour-dressing machine, of a recip- 
rocating shaker, having bolting cloth of différent degrees of fineness, an air 
chamber arranged above the shaker, and divlded into sections by transverse 
partitions, and a conveyor below the shaker, whereby the mlddlings may be 
dlvided Into grades of fineness, and subjected to air currents of différent de- 
grees of strength, and afterward intlmately remixed for a second purification, 
substantially as set forth. (2) The combination, in a flour-dresslng machine, 
of a reciprocating shaker clothed with bolting cloth of différent degrees of 
fineness, an air chamber arranged above the shaker, and dlvided into sections 
by transverse partitions, a fan arranged above the air chamber, and having 
an air trunk for each section of the air chamber and a brush traverslng the 
under surface of the bolting cloth, substantially as set forth." 

No. 194,539: "The combination, wlth the bolting surface, In a mlddlings 
purifier, of two fans in fan cases, which do not communicate with each other, 
each fan operating to produce independent air currents, in separate and dis- 
tinct compartments, and through différent sections of the reciprocating bolt- 
ing cloth, substantially as set forth." 

No. 208,936: "The combination, in a middlings purifier, of the f oîlowing élé- 
ments, namely, a shaking boiter provided with bolting cloths of différent de- 
grees of fineness; a fan to produce air cuiTents through the bolting cloth; a 
bolting chest, which surrounds the boiter and forma part of an inclosed air 
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trunk, throngh which air currents pass after leaving the boltlng cloth; valves 
for régula tlng the strength of the air currents, according to the size of mesh 
of the boltlng cloth; and a chamber in the eduction passage for collectiug 
llght material carried off from the boiter by the air currents." 

No. 236,101: "(1) The eombinatlon, in a middlings purifier, of a reciprocat- 
ing screen clothed wlth cloths of différent degrees of flneness, a fan for caus- 
ing air currents to pass upward through the screen, and the chest which 
Incloses the screen and forms an air trunk, by which the air entering below 
is directed through and escapes above the screen through a contracted tubu- 
lar discharge, and provlded with apertures which are made of différent areas 
opposite the varions sections of the screen, for the purpose of regulating the 
force of the current through such sections, substantially as set forth. (2) The 
eombinatlon, in a middlings purifier, of a reciprocating screen clothed witi 
cloths of différent degrees of fineness, a suctlon fan placed above the screen, 
a chest which incloses the screen and forms an air trunk between the air 
openings below and the fan above the screen, and adjustable openings placed 
opposite the différent sections of the screen, whereby the force of the current 
may be regulated according to the texture of the cloth and material to be 
treated, and the material raised by the fan Is carried away through the tu- 
bular mouth of the fan case, substantially as set forth. (3) The eombinatlon, 
In a middlings purifier, of a fan and reciprocating screen clothed with cloths 
of différent degrees of flneness, a chest which incloses the screen and forms an 
air trunk, causing the entire current to pass through the screen, and construct- 
ed with transversely elongated and adjustable openings extending across the 
cloth, so as to equallze the action of the atmospherlc currents upon the ma- 
terial traversing the sieve, suDstantiaUy as set forth. (4) In a middlings puri- 
fier, in eombinatlon wlth a suctlon fan and reciprocating screen clothed with 
cloths of différent degrees of fineness, a chest forming a portion of a con- 
tinuons wind trunk inclosing the screen, and an auxiliary wind trunk Con- 
necting the fan with the Interlor of the chest through a séries of openings of 
différent areas placed opposite to the différent sections of the boltlng cloth, 
substantially as set forth. (5) The eombinatlon, in a middlings purifier, 
of a reciprocating screen clothed with cloths of progressively coarser mesh, 
a fan for causing an air current through the screen, a chest which incloses 
the screen and forms part of a continuons wind trunk to conduct the air 
put in motion by the fan through the entire extent of the screen, and con- 
troUing its delivery after It has passed through the screen, and a contracted, 
tubular air discharge, whereby a film of middlings is subjected to a cur- 
rent of air uniform across the wldth of the screen and continuously iu- 
creasing in force as the residuum becomes continually coarser and the cloth 
proportionately increases in coarseness of mesh, substantially as set forth. (0) 
The eombinatlon, in a middlings purifier, of a screen havlng cloths of différ- 
ent degrees of fineness, a fan, and chest, which incloses the screen and directs 
the air currents through the entire séries of cloths while the middlings pass 
from the flner to the coarser sections, a hopper which collects the middlings 
as they fall through the cloths, and a conveyor and slide for remingllng the mid- 
dlings from two or more cloths after they hâve separately passed through 
cloths adapted to their several sizes, substantially as set forth." 

No. 258,142: "(1) In a middlings purifier, a vibratlng screen, the cloth of 
which is formed in sections of increasing coarseness of mesh, and which is 
provlded wlth supports for the cloth intermediate between its edges, to main- 
tain the cloth In plane, substantially as set forth. (2) In a middlings purifier, 
a vibratlng screen, the cloth of which is formed in increasing coarseness of 
mesh, and which is provlded with supports for the cloth intermediate between 
its edges, to maintain the cloth In plane, in eombinatlon with a casing form- 
ing a wind trunk, extending from the fan case to the screen, so as to direct a 
current of air put in motion by the fan through the entire extent of the screen, 
whereby the middlings. If fed unlf ormly across the head of the screen, are sub- 
jected to the action of atmospheric currents substantially uniformly across the 
entire wldth of the cloth, and which increases in force as the meshes become 
coarser and coarser and the particles of middlings upon the screen become 
relatively coarser, substantially as set forth. (3) In a middlings purifier, a 
vibratlng screen, the cloth of which is formed in sections of increasing coarse- 
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aess of mesh, and which Is provided with supports for the cloth Intermediate 
between its edges to maintaln the «ections of clotli In plane, in combinatlon 
with a caslng which forms a continuons -wind trunk, extending from the fan 
case to the sereen, so as to direct a current of air put in motion by the fan 
ihrough the entire extent of the sereen, and a clbth cleaner acting agatnst the 
surface of the sereen for keeplng its meshes open, substantlally as set forth." 

The patents bearing numbers below 164,050 ail expired bef ore the 
suit was commenced, and therefore, as the circuit court held, aiïorded 
no basis for équitable relief. No. 164,050 expired just after the filing 
of the original bill, but bef ore the return day of the subpœna; and, 
for that reason, it was within the discrétion of the court to disiùiss 
the bill in respect to that patent for want of equity. Keyes v. Min- 
ing Ce, 15 Sup. et 772. The court also regarded it as "fuUy an- 
ticipated by No. 133,898." In respect tô the later and unexpired 
patents, the view of the court was that they "were covered by thôse 
of earlier issue, and invalid under the rules declared in Miller v. 
Manufacturing Ck>., 151 U, S. 186, 14 Sup. Ct 310; Oval Wood Dish 
Co. V. Sandy Creek, N. Y., Wood Manuf g Co., 60 Fed. 285; Heald v, 
Kice, 104 U. S. 737." The accompanying drawings, taken from pat- 
ent No. 236,101, are identical with the drawings of No. 164,050, and 
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not'feseentiàlly âifferent from those of Nos. 133,898, 194,539, 208,936, 
àixél 2ff8,l42, No. 137,495 being without drawings. 

ïn the spçciflcàtîon of Nd. 164,050, issued upon the first of the 
applications^ the machine and its method of opération are tlius de- 
scrîbed:- 

"In ,the açcompanying drawings, A représenta a hopper, Into which the ma- 
terial to bé feoited Is delivered from an elevator, ot by àny other means. The 
raaterlal is' fed by the roUer, B, to thè boit, b, the aroount of feed being régu- 
la tedby the slide, c. The boit is arrangea In a chamber, through which a 
current of air is made fo pass by means of a fan, D, the air entering tlirough 
suitable openings, C, In the side of the boit chest, the construction and ar- 
rangement of parts being such that the air is compelled to pass upward 
throtigH the boit cloth. Thé boit or shaker is suspended from the framework 
by inè'dCS of pivoted links, r, r, and bas a reciprocating motion imparted to it 
by the eccentric, Ri, on shaft, It, and the inclosing box, I. As the material is 
agitated by the motion of the boit, the flour falls through, while the smaller 
partiçles of bran are taken up by the current of air and carried ofî. As there 
is a continuai current of air in an upward direction through the boit, it wlU 
cause the very fine partlcles of flour and middliugs to adhère to the thread of 
which thé cloth is composed, and close upthe meshes to such an exteut as to 
interfère materially with the opération of the device. In order to obviate this 
objection, and maintain a free passage of the air and middlings, I employ 
brushes to traverse the under side ot the cloth and keep it clean. H. H, are 
the brushes attached to and carried by endless belts, h, the brushes being sup- 
ported upon ways, k, k, during their contact with the boit. By préférence, I 
make tlie framework and ways which support the brushes adjustable by 
means of set screws, bi (see Fig. 2), so that I can keep the brushes always in 
contact with the boit. It is évident that the brushes would act upon the boit 
equally well if they had a reciprocating motion, instead of being driven con- 
tinùously In one direction by the endless belts or ehains, although I regard the 
method shown for operating them as being the cheapest and most convenient, 
and also better adapted for doing the work. I am aware tliat a comblnatiou 
of brushes and air currents has been used in connection with flour bolts for 
many years; but in such machines the air cun-ent passed through the bolting 
surface with the flour; hence it could not, by any possibility, be made to per- 
forai the sanie f unctions as it does in my machine, one of which is to float a 
portion of the bran and refuse upon or above the bolting surface, and thus 
cause such partiçles to pass oft' at the tail of the boit, instead of going through 
the cloth with the flour or clean middlings." 

A minute comparison of the spécifications and drawings of tlie 
several patents with référence to the claims of each is not necessary. 
ït would serve only to demonstrate more clearly tlie facts so explicitly 
affirmed in the bill, that the Smith purifier is "one compact machine," 
of which the différent parts described in the several letters patent 
are incapable of separate use, and that the machine itself is incom- 
plète and incapable of use without the patented parts. We there- 
fore make only a brief additional statement. 

In No. 154,770 the discharging end of the shaker or bolting sur- 
face, which by préférence is divided by two or more longitudinal 
ribs, is, by means of wedge-shaped blocks, made of less width than 
the receiving portion, and the area for the passage of air currents 
correspondingly reduced. A division of the chamber above the 
shaker into sections by means of partitions is also illustrated, and 
declared to be preferred. 

In No. 158,992 the cloth on the two or more longitudinal sections 
into which the shaker is divided is of différent degrees of fineness, 
and in connection therewith is to be used a preparatory or grading 
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boit, which is illustrated in the old form of a réel, thougli df course 
it may be a mère duplication of the horizontal shaker described. 
The chamber is divided by vertical partitions arranged immédiat ely 
above the ribs which divide the shaker, and the apertures from 
the gérerai apartments of the chamber are provided with dampera 
for regulating the air currents. An adjustable swing board, hin- 
ged upon the gather boards below the shaker, is employed "to regu- 
late the proportion of flour or middlings which shall be delivered to 
each conveyor." 

In No. 187,923, the flrst of the unexpired patents, the shaker is 
divided into sections by longitudinal ribs, but the chamber aboTe ia 
divided, by transverse instead of longitudinal partitions, into three 
sections, each provided with a regulating damper, and the cloth of 
the shaker is of three grades, arranged so that the middlings will 
pass flrst over the flnest, and last over the coarsest, grade. 

In No. 194,539 there is shown a machine made by placing in jux- 
taposition two or more of the machines already described, each hav- 
ing its own fan, chamber, cloth conveyor, and other parts, and acting 
indopendently of the other. In order to admit the air f rèely to the 
central portion of the shaker, openings in the gather boards ate pro- 
vided. 

In No. 208,936 spécial mention is made, and the utility explained, 
of the shelves, n, in the air chamber, which, according to the spéci- 
fications 'and claim, serve the purpose of "coMecting light material 
carried off from the boiter by the air currents."' The same shelves 
are shown in the drawing (Fig. 8) of 133,898, 164,050, and 187,923, 
but are not mentioned in any of the claims thereof. 

No. 236,101 contains the same drawings as No. 164,050, and difiers 
from the earlier and expired patents only in the wording of its claims. 

The same is true of No. 258,142, the last of the séries, of which 
the patentée, after aclinowledging that "some of the important com- 
binations included in this machine" are covered by the patents al- 
ready taken out "in other divisions," déclares the object to be "to 
cover ail patentable points not covered by any such prior patents." 

Spécial signiflcahce has been attributed to some of the averments 
of the bill. It is alleged, for example, "that the said George T. 
Smith's middlings purifier is one compact machine, opéra ting to- 
gether as a whole, parts of which are covered by the letters patent" 
mentioned, but no part thereof "covered by any other patent than 
those specifli>d herein"; "that George T. Smith was the original in- 
ventor of said machine"; that, on July 12, 1871, he flled his applica- 
tion for a patent, about October 23, 1871, flled a caveat for "further 
improvements, and, on May 20, 1872, applied for letters thereon," — 
which applications and caveat practically covered ail the devices and 
patents mentioned, — but that, owing to alleged interférences and 
litigation thereon, Smith subsequently "made spécial applications for 
parts of his said invention not included in the alleged interférence"; 
but "that the primitive idea of said George T. Smith was the inven- 
tion of a machine made up by the devices" described; that ail the 
patents "relate to the same subject-matter, to wit, the purifying 
of middlings by the same gênerai mode, to wit, the ground grain 
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is fed forward throngh a shaking screen having progressively coarser 
meshes, while a current of air draws backward through the screen 
from below and lifts the coarse or light particles of bran or bursk, 
while permitting the heavier or finer particles of nutritions flour to 
pass through the screen"; that the machine haa no utility or prac- 
tical value without the use of the patented devices mentioned, or 
their équivalents; that the devices "are not capable of separate use 
for the purposes designed; that the purifier is not capable of use 
without them," and that "the devices in such combination constitute 
the essential features of said machine, and are necessary to a com- 
plète running machine"; that, after the issue of No. 133,898, vs^hich 
was for one only of the mechanical devices set forth in the applica- 
tions of July 12, 1871, and May 20; 1872, the issue of the other pat- 
ents was suspended to await the resuit of the interférence declared 
between Smith, "claiming under the said applications so filed by him, 
and Benjamin Barter, who claimed under letters patent No. 125,518, 
isBued on the 9th day of April, 1872, for an improvement in the 
method of dressing flour," a copy of which, with accompanying spéci- 
fications, is made a part of the bill ; that the interférence was de- 
clared in June, 1872, for the purpose of ascertaining whether Barter, 
claiming under letters patent No. 125,518, or Smith, claiming under 
his applications of July 12, 1871^ and May 20, 1872, and caveat of 
October 23, 1871, "was the original inventer and discoverer of the 
inventions described in said patent (No. 133,898) and said applications 
for patents"; and that the interférence was decided November 14, 
1874, in favor of Smith. 

In the case of Miller v. Manufacturing Co., supra, after a review 
of authorities, the suprême court declared the conclusion that "no 
patent can issue for an invention actually covered by a former pat- 
ent, especially to the same patentée, although the terms of the 
claims may differ; that the second patent, although containing a 
broader claim more generical in its character than the spécifie 
claims contained in the prier patent, is also void; but that, whei"e 
the second patent covers matter described in the prier patent, 
essentially distinct and separable from the invention covered thereby 
and claims made thereunder, its validity may be sustained." See, 
also, Fassett v. Manufacturing Co., 10 0. C. A. 441, 62 Fed. 404. 
Whether or not under thèse ruies any of the first five of the patents 
hère sued on are invalid we need not consider. It is clear that, 
singly or ail together, they cover Smith's invention, and the machine 
in which it was embodied, so completely as to leave no room for fur- 
ther distinct and separable claims. 

The allégation of the bill that, after the granting of No. 133,898, 
"the issue of other patents was suspended to await the resuit of the 
Interférence," can in no sensé be true in respect to Nos. 187,923, 
208,936, and 236,101, which were not applied for until after Novem- 
ber 14, 1874, when the interférence was determined. No. 194,539, 
too, was not applied for until September 8, 1874, and the interférence 
aiforàs no reason why that patent was not issued until August 28, 
1877, nor why No. 258,142 was not issued until May 16, 1882. Be- 
sides, the interférence was declared for the purpose of deterniiuing 
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the right of Smith, as against Barter, to the inventions coTered by 
letters No. 133,898, the applications of July 12, 1871, and May 20, 
1872, and the caveat of October 23, 1871. The patents granted upon 
those applications were Nos. 158,992 and 164,050. It was, therefore, 
only the daims of the three patents, 133,898, 158,992, and 164,050, 
which were involved in the interférence, and there was no reason for 
suspending action upon other applications, unless they were for the 
same inventions. If they were for the same inventions, they ought 
not to hâve been granted, and, having been granted, are invalid. 
That the earlier "applications and caveat practically covered ail 
the devices and patents mentioned" is alleged in the bill. The al- 
légation is manifestly trûe, and consequently the patentée was with- 
out justification for making "spécial applications for parts of his said 
invention not included in the alleged interférence." There were no 
such parts. It may be observed, too, that the features of the later 
patents are ail described and illustrated in the patent of Barter, a 
copy of which is made an exhibit in the bill. If, therefore, they were 
not included in the interférence and did not so become the estab- 
lishèd property of Smith under the three patents mentioned, then 
they belong to Barter, if included in his claims, and, if not to him, 
then to the public, because of his failure to daim them. 

It is doubtless true, as contended, aside from any right to an 
injunction, that there may be ground for jurisdiction in equity in 
the nature and circumstances of the account, and in the necessity 
for discovery; but in respect to the expired patents, which are hère 
assumed to be valid, it is not shown that the remedy at law would 
be inadéquate. 

The decree of the circuit court is affirmed. 
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GULF PORT STBAMSHIP 00., Limited, v. THOMAS et al. 

(Circuit Court of Appeals, Pifth Circuit. May 28, 1895.) 

No. 369. 

Charter Partt— Execution bt Ship Brokers on Telegraphic Contract— 

VaRIANCB— GUARANTT OP TONNAGE. 

Ship tirolsers in New Orléans cabled ship broliers in Liverpool that they 
wanted a steamer for 2,500 tons oil cake or meal at 20 shillings per ton. 
Thls ofCer was communicated by the Liverpool brokers to the owners of 
the steamer Empire, but was refused on the ground that she could not 
carry her dead weight In freight of that character. The owners, however, 
made a counter oft'er, pursuant to which the Liverpool brokers cabled that 
the ship would take "a full cargo of oil cake, meal, or flour * * * guar- 
antied 2,500 tons d. w. c. [dead-weight cargo] ex-bunkers." The New Or- 
léans brokers replied that they had "closed, in accordance with telegrams 
exchanged," in answer to which the Liverpool brokers telegraphed, "We 
conflrm charter." The charter was drawn by the New Orléans brokers, but, 
in place of the terms contained in the cabled ofEer of the owners, it read, 
"guarantied to carry not less than 2,500 tons (of 2,240 Ibs.) of cargo." Heîd, 
that the real guaranty was to carry 2,500 tons dead-weight cargo, and that 
the inabillty of the steamer to carry 2,500 tons of light cargo like oil cake 
was no breach of the guaranty. 
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Appeal from the District Court of the United States for the 
Eastern District ofLouisiana. 

This was a libel by the Gulf Port Steamship Company, Limited, a corpora- 
tion under the lavvs of Louisiana, and doing business in New Orléans, against 
the steamship Empire, William Thomas & Co., of Liverpool, England, claim- 
ants, to recover damages for breach of a charter party. The breaeh alleged 
consisted in the failure of the steamship to taice the fuU amoimt of 2,500 tons 
of cottonseed oll cake or meal, tendered by libelant, it being claimed by It that 
she was guarantied by the charter party under which she was laden to carry 
that quantity. A cross libel was filed by the clalinants for freight alleged to 
be due, and for demurrage and ôther charges. The district court entered a 
decree dismisslng both the libel ànd the cross libel. The libelant alone ap- 
peals. 

Thè charter party was executed under the following circumstances: On 
March 22, 1892, Koss, Howe & Merrow, ship brokers In New Orléans, cabled 
to Simpson, Spence & ïoung, ship brokers in Liverpool, that they "wanted a 
steamer for not more than 2,500 tons oll cake, and, or meal, and, or flour, in 
sacks, 20 shillings." Simpson, Spence & ïoung quoted this offer the next day 
in Liverpool to ail their correspondents, au'ong them William Thomas & Co., 
owners of the Empire. William Tliomas & Co. refused to accept 20 shillings 
a ton for a cargo of oil cake, on the ground that they did not think that the 
steamer would carry her dead weight of such cargo. They, however, made a 
counter proposition, which was cabled by Simpson, Spence & Yoimg to Ross, 
Howe & Merrow. This ofCer was to charter for a lump sum, the ship to talte 
"a full cargo of oil cake, meal, or flour * ♦ » guarantied 2,500 tons d. w. c. 
[dead-weight cargo] ex-bunkers." On the next day Ross, Howe & Merrow re- 
plied that they had "closed-ln accordance with telegrams exchanged." The 
same day the Liverpool brokers, acting on the reply of Ross, Howe & Mer- 
row that the latter would draw the charter "in accordance with telegrams ex- 
changed," cabled as follows: "We conflrm charter. Send six copies of char- 
ter party at once." The Liverpool brokers then wrote the following letter to 
the owners of the steamship: 

"Liverpool, March 25, 1892. 

"Messrs. Wm. Thomas & Co., Liverpool, 'Empire'— Dear Sirs: We hâve 
closed this steamer subject to your confirmation for the New Orléans freiglit 
at 2,600 pounds to Glasgow, HuU, Newcastle, Hamburg, Antwerp, Rotterdam, 
Amsterdam, or Bremen,— 2,500 pounds if ordered to Plymouth, Avonmoutli, 
Liverpool, or London, twelve weather working days for loading ex S. and H., 
free of dispatch money, 2% per cent address, canceling nonreadine-ss 5tli May. 
charterer's stevedore to be employed as customary, at current rates, ail other 
usual conditions of charter, steamer guarantying 2,500 tons dead-weight ex- 
bunkers. We strongly advise you to conflrm, as we are quite certain this is 
the best business in the market. For grain charterers now only olïer to-day 
39 c. f. o., with 25th April, canceling, and from the Northern ports the ontslde 
obtainable for April-May loading is 3-3 c. f. o. We hâve spécial order from 
Philadelphia to Oopenhagen or Aarhuns at 3-6, option Stettln, 3-9. 

"Yours, faithfully, [Signed] Per pro Simpson, Spence & Young. 

"Cargo oll cake, and, or meal, and, or flour in sacks. J. T. G. 

"[Indorsed on face in corner free of cables.] J. T. G." 

On the samé day tbe Liverpool brokers wrote again to the owners of the 
steamship the following letter: 

"March 25, 1802. 
"Messrs. Wm. Thomas & Co., Liverpool— Dear Sirs: In accordance with 
your authority, we are now eabling our New Orléans friends coneerniug char- 
ter S. S. 'Empire' on terms of om- letter to you this mornlng. We thank you 
for the authority, and will hand you copies of charter immediately they corne 
to hand. 

"Yours, faithfully, Per pro Simpson, Spence & Young, 

"J. T. Gibson." 

The charter, however, as drawn in New Orléans by Ross, Howe & Merrow, 
Instead of the guaranty of 2,500 tons dead weight, etc., read, "guarantied to 
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cai-ry not less than 2,500 tons (of 2,240 pounds) of cargo." Without waitlng 
for The arrivai of tlie copies of ttie charter party, the ship was ordered to New 
Orléans, the owners delivering to her captain the tlrst letter written to them 
on March 25, by Simpson, Spence & Yourig, and which contained a statement 
of the terms which they had authorized to be incorporated in the charter 
party. On arrivai at New Orléans, the captain gave written notice to Ross, 
Howe & Merrow that he was ready to receive cargo "under charter dated 25tli 
March, 1892." A copy of the charter party was handed to him in New Orléans, 
but he testified that he did not look at it, because he took it for granted that 
it was like the letter. It appeaxs that the ship took ail the cargo which sfie 
eould properly carry, but that she had not sufficient space for the full 2,500 
tons of light oil cake and meal tendered by libelant. Copies of the charter 
party having been received at Llverpool by Simpson, Spence & Young prior to 
April 14, 1892, they on that date wrote to Ross, Howe & Merrow a letter, con- 
taining the following: " 'Empire'— Charters duly received, and we passed 
same on to owner. We are surprised that you hâve made this charter ont on 
the hmip sum, 'B' form, which is entirely unusual, as it ought to hâve been 
made ont on the usual oil-cake form of charter, you simply inserting the guar- 
anty of 2,500 tons dead weight. Owner absolutely refuses to allow clause 7, 
and this must be erased. There are one or two other points in the charter 
which he objected to, but we hâve now got him to agrée to them, and the 
charter is therefore ail in order with the exception of clause 7, which must 
be entirely erased." 

Clause 7 was not in controversy in this case. In respect to this letter, Mr. 
.John T. Gibson, manager of Simpson, Spence & Young, in hls déposition made 
the following explanation: "On or about the lOth April I received copies of 
the charter party from Messrs. Ross, Howe & Merrow, and sent a copy on to 
Messrs. William Thomas & Oo., and Mr. Jones, Messrs. William Thomas & 
Oo.'s clerk, subsequently came to see me about it. He pointed out that in the 
guaranty as to can-ying capacity the Word 'deadweight' was omitted. It is 
quite possible that I told him that it must hâve been an oversight on the part 
of Messrs. Ross, Howe & Merrow, as it was arranged in the cablegrams that 
that was the guaranty. I afterwards saw Mr. Thomas, but I do not recollect 
quite what passed between us, but I think it very likely that I also told him 
that it must hâve been an oversight on the part of Messrs. Ross, Howe & Mer- 
row. After thèse interviews, I wrote out to America to put the matter right, 
and a true copy of my letter is now produced and shown to me, marked 'J. ï. 
G. 5.' I annex copy of certain letters and cables now produced and shown to 
me, marked 'J. T. G. 6,' which are true copies of what passed subsequently be- 
tween Messrs. Ross, Howe & Merrow and ourselves." 

Guy M. Hornor, for appellant. 
James McConnell, for appellees. 

Before FARDEE and McCORMICK, Circuit Judges, and BEUCE, 
District Judge. 

PEE CURIAM. The controlling question in this case is whether 
William Thomas & Co., owners of the steamship Empire, in charter- 
ing said steamship to the Gulf Port Steamship Company, guarantied 
said steamship to carry a cargo of not less than 2,500 tons of cotton- 
seed oil cake, and, or meal, and, or flour, in sacks, or, as contended 
by the owners, the guaranty was for the ship to carry a cargo of 
2,500 tons dead weight. The évidence is against the appellants, 
libelants in the court below, and, the district court having so found, 
the decree appealed from is afflrmed. 
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THE BLMBANK. 

WBIR et al. v. PKICE. 

(Circuit Court of Appeals, Ninth Circuit. June 27, 1895.) 

No. 199. 

1. Salvagé Compensation— ExTiNsuisHiNa Pire bt Chemicals. 

A cargo of sulphur havlng taken fire at the wharf, water was pumped in 
for several hours by tugs and by the clty flre department, without ap- 
parent effect. The underwriters then employed a skilled ehemist, who, 
with the master's assent, took charge of the vessel, and, by generating 
carbonlc acid gas and discharglng It into the hold, finally succeeded, with 
the aid of several chemlcal angines belonglng to the flre department, in 
extlnguishing the fire. At first there was probably some danger of an ex- 
plosion, and the time employed was flve or six days. The value of vessel 
and cargo as saved was $97,000. Held, that an award of $10,000 to the 
ehemist was excessive, and should be reduced, on appeal, to $6,000. 62 
Fed. 306, reversed. 

3. Same — Services Rbndbked under Contkact. 

The fact that salvage services are rendered under a contract of employ- 
ment by which the salvor will be compensated whether successful or net 
iB a matter which should be considered in réduction of the award. 

Appeal from the District Court of the United States for the North- 
ern District of California. 

This was a libel by Thomas Priée against the bark Elmbank and 
cargo to recover compensation for salvage services; Andrew Weir 
and others being claimants of the bark, and John Stauffer & Co., 
claimants of the cargo. In the district court libelant was awarded 
110,000. 62 Fed. 306. The claimants both of the vessel and her 
cargo appeal. 

Andros & Frank, for appellants. 

Howell A. Powell and Walter G. Holmes, for appellee. 

Before GILBERT, Circuit Judge, and KNOWLES and BELLIK- 
GER, District Judges. 

GILBERT, Circuit Jùdge. The appellee was the libelant of the 
ship Elmbank, her cargo, etc., for salvage services rendered in ex- 
tlnguishing a fire that broke out in the cargo while the vessel lay 
at her dock in San Francisco. The cargo consisted of sulphur in 
sacks. The flre broke out at about noon of Saturday, the lOth day 
of June, 1893. A few minutes later the flre engines of the city fire 
department of San Francisco arrived. The firemen took oiï the 
hatches, and pumped large quantifies of water into two of them. 
Three steam tugs came alongside and offered assistance, which was 
refused. ïhe flremen continued to pour in water, and made two 
additional holes in the deck for that purpose. The master of the 
Elmbank engaged the steam tug Fearless to assist in pumping in 
water, at an agreed compensation of |50 per hour. She passed lier 
h ose on board and commenced work. The flre, instead of beiu;,' 
abated by the large quantity of water which was poured into che 
hold, appeared to be gaining in intensity. At about 3 o'clock, W. H. 
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Dutton, the agent of the underwriters of the vessel and cargo, who 
had arrived upon the scène, remembering that upon a previous 
occasion he had seen fire in a ship's hold extinguished by the libelant 
by the use of carbonic acid gas, went to the libelant's office, to pro- 
cure his services. He returned with the libelant, and on arriving 
at the vessel, with the consent of the master, placed the libelant in 
charge of the efforts to extinguish the flre. The libelant directed 
that the engines cease pumping water into the ship, and ordered that 
ail the hatches and other openings of the deck be tightly closed. 
He caused empty barrels to be procured, and to be fitted with the 
necessary tubes for the introduction of gas into the hold of the 
vessel. Into the barrels, eight in number, he caused large quantities 
of fragments of marble to be placed, and to be mingled with muriatic 
acid, for the génération of the gas. In the meantime, while thèse 
préparations were being made for the production of caxbonic acid 
gas, Chemical engines belonging to the flre department of the city 
of San Francisco were sent to the scène of the fire. Thèse engines 
were intended to be used with bicarbonate of soda and sulphuric acid, 
from which chemicals carbonic acid gas is more speedily evolved 
than from the use of muriatic acid and marble dust. By 5 o'clock 
carbonic acid gas was being introduced into the vessel from the 
Chemical engines, and by 8 o'clock, and perhaps earlier, the barrels, 
with their contents, were in opération. By 2 o'clock in the morning 
the Chemical engines were withdrawn, for the reason that their 
supply of Chemicals was exhausted, and none other could then be 
procured, The flre, however, was then under control. By Sunday 
morning the deck of the vessel had cooled, and the fire appeared 
to be extinguished, but the libelant continued to introduce gas from 
the barrels until the foUowing day. By noon on Monday, upon the 
libelant's suggestion, the tug Fearless began to pump the water out 
of the vessel's hold. This would appear, upon the libelant's own tes- 
timony, to hâve been an error, for at 10 o'clock p, m, it was discovered 
that flre had again broken out, owing to the fact that, with the 
pumping, fresh air had been introduced into the hold, and had 
reached the sulphur that had been burning, before it had cooled 
suflSciently to prevent its reignition. Mr. Dutton, who was at the 
ship at the time, teléphoned to the flre department again for the 
chemical engines, and sent for the libelant, who was at his rési- 
dence. Six chemical engines arrived and were set to work, and the 
barrels were again brought into service. By 7 o'clock on Tuesday 
morning it was believed that the fire was again extinguished. The 
libelant continued, however, to cause gas to be introduced by the 
use of the barrels until Wednesday morning, when the hatches were 
openèd, and it was found that the flre was extinguished. The libel- 
ant was engaged at the vessel almost continuously from Saturday 
at 3 p. m. until Wednesday morning. He remained thereafter for 
several days, superintending the discharge of the cargo. On Thurs- 
day or Friday he was notified by the master of the vessel, on his 
own behalf and on behalf of the underwriters, that his services were 
no longer required, but he continued to remain, stating in reply that 
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he should make no additional charge for what lie should do tliere- 
after. The value of the vessel as saved was $76,000, and the value 
of the cargo as saved was $21,000. The ship paid in gênerai average 
net 116,310. The cargo made |5,735.58, besides paying its freight, 
$4,984.32. The libelant was awarded salvage in the sum of $10,000. 
The decree is appealed from upon the ground that the award is 
excessive. 

The éléments that enter into the adjustnient of the amount of the 
award in a salvage case are, in gênerai: (1) The value of the prop- 
erty by the use of which the salvor rendered the salvage service, and 
the danger to which that property was exposed; (2) the slcill with 
which the services were rendered; (3) the time devoted thereto, and 
the nature of the labor; (4) the risk incurred by the salvor; (5) the 
value of the property salved. and the degree of danger from which 
it was rescued. : 

The considération of the flrst of thèse éléments is not involved in 
this case, for the libelant risked no property of his own. His skill 
as a chemist is unquestioned, and thère is no doubt that his services 
were rendered in a skillful manner. The fact that tire may be ex- 
tinguished by the use of carbonic acid gas, and that the gas may be 
generated from muriatic acid and marble dust, may be said to be 
fairly well known, and to be matters of common knowledge. It is 
aiso within common knowledge that the tire department of nearly 
every considérable city of the United States is fitted with chemical 
engines for extinguishing Ares by the use of carbonic acid gas. The 
San Francisco lire department had eight such engines. But the 
process of introducing gas from retorts such as those improvised by 
the libelant inay be said tô require practical skill. , The idea of ex- 
tinguishing the lire in this case by carbonic acid gas was suggested 
by Mr. Dutton. He knew the libelant was a skillful chemist. He 
knew also of other practical chemists, and it is undisputed that there 
were several within his reach. If he liad failed to secure the services 
of the libelant, therefore, he would hâve applied to others. The 
libelant faithfully and eflaciently superintended the use of the agen- 
cies which he himself suggested and' those that were placed at his 
disposai. 

The time the libelant gave to the work of fextinguishing the flre, 
and for which he was employed by the underwriters, included 5 
or 6 days, two of which were given to the flrst flre, and the remainder 
to the second ; and during that time his service was continuons, with 
the exception of short intervais for rest. The time he devoted to 
examining the condition of the hold and the cargo after the final 
extinction of the flre, and to superintending the unlading of the 
cargo, covered a period of 10 or 12 days; but the service so rendered 
was not within the terms of his employment, and was not rendered 
at the instance of either the master or the underwriters, but, on 
the contrai'y, was against their objection. The évidence proves, 
moreover, that soon after the second flre was extinguished the 
libelant was informed by the master that his services were not longer 
needed, either by him or the underwriters, and in response thereto 



THE ELMBANK. 107 

he stated that no additional charges should be made by him for bis 
time or labor after that date. 

Concerning the personal risk to tbe libelant, the eyidence tends 
to indicate that, at and before the time when he arrived at the 
Tessel, the introduction of water in the manner in which it was be- 
ing poured into the ship prodnced currents of air, which distributed 
flowers of sulphur in impalpable dust through the unflUed spaces 
of the hold, and that if by any means fire had been communicated to 
the dust so commingled with the air there was liable to occur what 
is known as a "dust explosion," such an explosion as has upon oc- 
casions occurred in flour mills and in coal mines, and that the in- 
tensity of the explosion would hâve depended upon the proportions 
in which the dust and the air were présent, and the estent of the 
space which théy occupied in the hold. The danger, if it existed, 
however, was largely obviated by closing the hatches and shutting 
ofl the access of currents of air, and it was evidently not believed 
to be imminent at any time, for no difficulty was eneountered in in- 
ducing a sufificient number of men to go upon the deck to batten 
down the hatches and to go into the rigging to make tight the open- 
ings in the masts, and enough men thereafter to remain on the deck 
or sufflciently near the vessel to conduct the opération of the chemical 
engines and the improvised retorts. If there were danger, it was at 
ail times shared by the men in charge of the engines, and the gang 
of four or Are men in charge of the retorts ; and, while the évidence 
may be said to establish thefact that the danger existed, it fails to 
convince us that the péril was great, or that it endured for more 
than a comparatively small portion of the time. There appears to 
us in the testimony of the libelant an exaggeration of the danger. 
He says : 

"I said, on entering the shlp, that unless they did something to prevent the 
access of the large volume of air -which was entering into the ship, ail the 
hatches belng open, the masts being ail hollow, and creating a draught, that 
there would be at any moment a very dangerous explosion." 

He declared that the masts were "open at the foot, and were 
acting like the stack of a reverberatory furnace." In short, he 
locates the source of the danger principally in the hollow masts, 
which caused draughts from below, and operated like furnace stacks. 
The évidence elsewhere shows beyond question that the masts, al- 
though they were hollow, were closed below, and that there was no 
opening whereby the air could pass through them. The currents 
of air through the open hatches were stopped immediately after 
the arrivai of the libelant, for he testifles that he ordered the captain 
to close down the battons of ail the holds, and sent the sailors to 
the mast head to make them as tight as possible. 

In the danger of the loss of the vessel and cargo must be found 
the principal élément of salvage service in this case. The value of 
the rescued property was |97,000. If the fire had not been checked, 
the loss would, of course, hâve been total. The important inquiry is, 
what was the risk from which the libelant's efforts rescued the 
property? There is nothing in the nature of a fire of sulphur which 
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prevents its extinction by means of water in the ordinary manner. 
The failure of the efforts of the flremen in this case may Be attrib- 
uted to their inability to ascertain and reach the location of the 
flre. The smoke and fumes of sulphur prevented an inspection of 
the hold. The resiilt was that water could only be poured into 
the yessel until it should rise to a sulficient height to reach the seat 
of the fire. Up to the time of the arrivai of the libelant at the ves- 
sel, the water had not touched the flre. In the light of the évidence 
as to the location of the fire, as ascertained subsequently, it is proba- 
ble that, had the use of water been continued for a short time, per- 
haps One or two hours, the fire would bave been extinguished. The 
évidence also tends to show that the fire could hâve been success- 
f ully overcome by the use of the chemical engines of the fire depart- 
ment of San Francisco. Pour only of the engines, as we hâve seen, 
were used. There is some conflict in the testimony as to whether 
their use was suggested by the libelant or by Mr. Dutton. Perhaps 
it is not material which; but an examination of the testimony leaves 
the conviction that the suggestion was Mr. Dutton's. The gas-pro- 
ducing capacity of the four chemical engines that were used was 
considerably greater than that of the eight barrels, and it is proba- 
ble that if ail the chemical engines, of which there were eight, had 
been used promptly, even after the employment of the libelant to 
take charge of the fire, the fire would hâve been extinguished even 
sooner than it was. 

The agreement under which the libelant in this case undertook 
to render his services may be properly considered in determining the 
amount that should be awarded him therefor. The testimony con- 
cerning the terms of the agreement is not harmonious. The libelant 
testifies that no conversation on the subject occurred between him 
and Mr. Dutton until after they had left the office, and that while 
they were on their way to the vessel there was a conversation, the 
substance of which was that the libelant would charge for salvage, 
and that he would make no charge if he failed to save the property. 
Mr. Dutton, on the other hand, testifies that the only conversation on 
the subject occurred in the office. In this he is corroborated by 
another witness who was présent. The conversation, as detailed 
by Mr. Dutton, was as f ollows : 

"I said: 'Professer, what are you golng to cbarîîo us for this, to ptit eut 
this fire?' He laughed and said: 'I will charge you— I will charge you what 
j'ou gentlemen call "salvage." ' I kind of hesitated at that. He laughed, and 
said: 'Oh, well, there wiU be no trouble about our coming to an arrangement, 
Mr. Dutton.' I said: 'No, prof essor, I guess there will be no trouble about that. 
We will corne to an arrangement easy enough.' He said: 'Yes. It w'U dé- 
pend on the amount of work I hâve to do how much I wlU charge.' " 

If thèse are the terms on which the libelant was engagea, — and we 
are of the opinion that they are, — he was not a volunteer salvor in 
rendering the service, but he was an employé for hire, working un- 
der a deflnite understanding with his employer, the purport of which 
was that if his efforts were successful, and the property were rescued 
from the flre, the amount of his charge would thereby be enhanced, 
and would be as for salvage service, yet, whether successful or not, 
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te would nevertheless be entitled to compensation for his work. 
His contract was with the underwriters, and although themaster of 
the vessel consented to his supervision of the efforts to extinguish 
the fire, and placed the property under his control, thereby subject- 
ing it to his lien for salvage, the underwriters were directly respon- 
«ible to him for his compensation, and he eTÏdently so understood It 
In procuring marble dust and muriatic acid and other material to be 
used, he caused the same to be charged to the underwriters. After- 
wards, and before bringing this suit, he received from the under- 
writers $300 on account of his demand. 

There is a recognized distinction, between a voluntary and an em- 
ployed salvor, Said Dr. Lushington in The Undaunted, Lush. 90, 92 : 

"There is a broad distinction between salvors who volunteer to go ont and 
salvcrs wlio are employed by a ship In distress. Salvors who volunteer to go 
out go ont at their own rlsb, for the chance of eaming a reward, and if they 
labor unsuccessfully they are entitled to nothlng. The efCectual performance 
of salvage service is that which gives them the title to salvage rémunération. 
But If men are engagea by a ship in distress, whether generally or particu- 
larly, they are to be paid according to their efCorts made, even though the labor 
and services may not prove bénéficiai to the vessel." 

In The Sabine, 101 U. S, 3f*4, the court, after approving the doc- 
trine of the case last cited, said: 

"Reported cases may be found where the owners or Insurers of such prop- 
erty, being Informed that the property was In péril, sent out vessels anfl 
mariners for its assistance and relief; and in such a case it is undoubtedly 
true that the persons employed, both for thedr services and for the use of the 
vessels or other appliances, may malntain a libel in personam to enforce fhe 
payment of just compensation for aU such services." 

In The Queen of the Pacific, 21 Fed. 460, 471, it was held that in 
& case where there was a request for the services, and the compensa- 
tion did not dépend on success, the amount of salvage might very 
properly be diminished thereby. 

In vlew of ail the circumstances, we are of the opinion that a just 
estimate of the salvage service rendered to the Elmbank and her 
cargo must include the services of many others besides the libelant 
It must include the men who had charge of the chemical engines and 
the retorts, and who, in discharging their duties, incurred the same 
danger that was incurred by the libelant It must include the efforts 
of the flre department in partially fllling the hold with water, there- 
by occupying the space which must otherwise hâve been fllled with 
carbonic acid gas in the subséquent efforts to extinguish the fire, for, 
although the flremen may not receive salvage compensation, it is 
proper to consider the extent to which they contributed to the resuit 
in apportioning the salvage to others who hâve eamed it. There 
should also be considered the efforts of Mr. Dutton, to whom must be 
accorded the merit, if any there be, of suggesting the use of carbonic 
acid gas, and of suggesting the use of the chemical engines. A 
proper award for ail the salvage in the case might justly exceed the 
amount that has been decreed to the libelant, but we are unable to 
flnd that his services alone should be compensated in that amount. 
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In onr judgment, the award to him of $10,000 gives undue promi- 
nence to the part he took in rescuing the property. We are aware 
tliat tliis is a subjeet upon which no deflnite raie can be laid down, 
and that, in detôrmining the amount of compensation, eacli court 
must be guided largely by its own judgment, baying in view as near- 
ly as possible the theory upon whick salvage is awarded, and the 
purpose of its allowance. 

Said Mr. Justice Bradley in The Suliote, 5 Ted. 99, 102: 
■ "Salvage should be regarded In the ligM of compensation and reward, and 
not in the light of prize. The latter is more lilie a gift of fortune, conferred 
without regard. to the loss or sufferings of the owner, who is a public enemy, 
while salvage is the reward gianted for saving the property of the unfor- 
tunate, and should not exceed what Is necessary to insure the most prompt, 
energetic, and daring effort of those who hâve it In their power to fumish aid 
and succor." 

In Tiew of ail the facts, it is oUr judgment that the amount award- 
èd the libelaht by the district court is excessive, and that a libéral 
allowance vvould be f 6,000. The decree is therefore reversed, at the 
cost of the appellee, and is remanded for further proceedings in ac- 
cordance with this opinion. 



THE AMITY. 
MARGUSSÈN V. SAUNDEBS et al. 
;,'. , : (Circuit Court of Appeals, Fifth Circuit. May 21, 1895.) 

No. 360. 

.■...'■■ 

Salvage Compensation — Réduction on Appeai.. 

: A ttig vrorth $30,000, with some risK and damage to herself from Intense 
heat, drew away from a burning wharf a bark which had already caught flre 
Jn her naasts and rigging. By meaus of her powerful steam pump, the 
tug, in about sis hours, Sudceeded in subduhig the flames. After an ab- 
sence of some four hours, the fire having broken out again, she returned to 

' the bark, and, by request, lay by her ail night, extingulshing the flames, 
which continued to break put afresh under a strong wlnd. The estimâtes 
of various witnesses as to the value of the bark after the flre ranged from 
$1,500 to $10,000, but she had been Insured for $23,000. The district court 
pîaced her value at $10,000, and, the cargo being worth about $10,000. 

' awarded $5,000 as salvage. 3eld that, while the valuation of the vessel 
appeared high, yet, under ail the circumstances, the award could not be 
considered so excessive as tp wan-ant the interférence of an appellate court. 

Appeal from the District Court of the United States for the 
Northern District of Florida. 

This was a libel by E. E. Saunders, owner of the tug Echo, against 
the Norwegian bark Amity (P. E. Marcussen, claimant), to recover 
for salvage services. The crew of the Echo intervened to assert 
theJr claim. The circuit court rendered a decree for libelants in the 
sum'of $5,000, and the claimant appealed. 

In+he district court the following opinion was filed by SWAYNE, 
District Judge: 

On October 27, 1894, thé Norwegian bark Amity was lying at Muscogee 
wharf, in the harborof Pensacola, loadéd with kalnit and muriate of potash, 
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and -was discharging the same. She was on tlic east side of the wharf, bow in, 
heading northward. At about 11 o'clock a,, m. on that day, the said whari, 
warehouse thereon, and coal chutes attached thereto were discovered to be ou 
are, in 'close proximity tosithe said bàrk. The! àteajn tué Echo, owned and 
operated by libelants, was at the time about three-quarters of a mile away, 
on the bay, engaged with another vessel. As soon as the offlcers of the tug 
saw the flre and the danger to the Amity, they went immediately to her as- 
sistance, and arrived alongside in about seven minutes from the time they 
discovered the flre. By the assistance of the crew of the bark, they made 
fast to her, and towed her away fi-om the wharf, to a place of safety in tlie 
bay, and, by the aid of a powerful steam pump, succeeded in extinguîshing 
the flre on her. At the time a wind was blowing from the north. When the 
tug reacbed her, the bark was afire in her masts and rlgging, and the intense 
beat from the rapidly burning wharf was scorching her side next to the wharf. 
No other tug or steam yessel able to move the bark was near or available at 
the time, and she must hâve been very speedily destroyed, with her cargo, 
if the Echo had not acted promptly. The delay of a few minutes at this time 
must hâve rendered ail efforts to save her f ruitless. 

The testimony in référence to the value of the bark varled greatly, ranging ail 
the way from $1,500 up to $10,000; but the agent of the Norwegian Insurance 
Company, Mr. MoUer, who was présent, defendiag the suit, testified that she 
was iusured for about $23,000. It would seem, therefore, that $10,000 was not 
too high an estimate of her value at the time of the flre. The cargo saved was 
woi-th $9,825.97, making the total value of propérty saved by the Echo about 
$20,000. The flre, being in the masts and rlgging of the Amity, rendered the 
task of extinguishing it diïBcult and hazardous to the Echo and her crew. 
The Echo sent her men with, her hose up into the rlgging of the Amity, to play 
upon the flre. The masts and spars were coated with palnt and oil, and in 
«orne places covered with iron, inside of v?hich the flre lodged and bumed per- 
sistently. The crew of the Echo thus engaged were in constant danger from 
falling bolts, chains, and other pièces of rlgging above them, and two or 
three of them narrowly escaped serious Injury In this way. The tug Echo was 
worth at the time about $30,000, being large and powerful, and supplied with 
the latest improvements; and, though the danger to her was at no time great, 
yet she suffered somewhat from the intense beat at the wharf, and from falling 
flre and bolts after. The iwompt and successful manner in ^ which the bark 
was removed from the wharf, and the vigoroiis and successful method of ex- 
tinguishing the flre on her^ showed the Écho to be well eqiilpped for such 
service, and to be manned by offlcers and crew skilled and fearless. The 
salvors were contlnuously engaged in their efforts tOiAxtingulsh the flre from 
11 o'clock a. m., on the 27th, to 5 p. m.; then went, away for some three or 
four hours, but returned at the urgent request of the offlcers bf the bark, 
and remained alongside of her until about 7 o'clock on the momlng of the 28th, 
occasionally playing on tl;e flre as it would break outafresh. 

Salvors should not only be remunerated for risk of life and propérty, and 
for labor, privations, and hardships encountered, but the reward should be 
such as to furnish a sufflcieut Incentive to similar exertlons. See 21 Ajpgi. & 
Eng. Enc. Law, pp. 688, 689. 

"The allowance for salvage should be sufflclently libéral to make evéry one 
concerned eager to perform the service with promptness and energy, and also 
to encourage the maintenance of steam vessels sufliclently powerful to make 
the assistance effective, but not so out of proportion to the service actually 
rendered as to cause vessels in situations in which It would be expédient that 
they should qulckly accept the assistance to hesitate ot to décline to receive 
it, because of its ruinons cost. Ehrman v. The Swiftsure, 4 Fed. 463." 

After a deliberate review of the testimony, and a caref ul examinatlon of the 
law, under the establlshed doctrine so well expressed in the two paragraphs 
quoted, I am of the opinion that $5,000 will be a proper award in this case. 

By agreement of proctors for libelant and interveners, flled December 26, 
1894, it is stlpulated that the amount of salvage recovered shall be divlded so 
as to give the libelant two-thlrds and the Interveners one-third of the amount; 
the latter one-third to be dlvided among the crew of the tug Echo according 
to thelr respective wages. 
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John C. Avery, for appellant. 

W. A. Blount ând A. C. Blount, Jr., for appellees. 

Before PAR]>EE and McCOEMIOIC, Circuit Judges, and BRUCE, 
District Judg§. 

PEE CTJRIAM. While the award for sah'^age against the ship 
appears to be high in référence to some of the values sworn to by 
witnesses in the case, yet the évidence, taken as a whole, is not so 
conclusive on the side of the claimant that we can flnd therefrom 
that the court below erred in the valuation flxed as the basis of 
award. On that basis, considering the value of the salving vessel, 
the risk it encountered in rendering the salvage services, and the 
complète success attending such services, the amount awarded can- 
not be characterized as excessive to such a degree as to warrant our 
interférence. The decree appealed from is afiirmed. 



ÏHE BELLE OF THE COAST. 

FIGGANS V. AIKEN. 

(Circuit Court of Appeals, Fifth Circuit. May 28, 1895.) 

No. 373. 

LiBEL von PEJJSONAIi InjUKIBS— EviDBNCB. 

Appeal from the District Court of the United States for the 
Eastern District of Louisiana. 

This was a libel by Baptiste Figgans against the steamboat Belle 
of the Coast tp recover damages sustainéd by libelant, who was em- 
ployed on board said boat, by reason of having his Angers crushed 
between the ends of two barrels while engaged in loading sugar at 
the landing at Pike's Peak, on the Mississippi river. The district 
court dismissed the libel, and the libelant has appealed. 

W. W. Handlin, for appellant. 

E. H. Parrar, B. P. Jonas, E. B. Kruttschnitt, and Hewes T. Gur- 
ley, for appellee. 

Béfore PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

PER CURIAM. Only facts are involved in this case. On the 
évidence, the district judge found against the libelant, and we flnd 
thè same way. The decree appealed from is affirmed. 
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McOONNELL v. PROVIDENT SAVINGS LIFE ASSUR. SOC. OF NEW 

ÏORK. 

(Circuit Court of Appeals, .sixth Circuit. July 2, 1895.) 

No. 258. 

Pbactice— Case Imphopeelt Heahd in Equity— Objection First Raised on 
Appeal. 

A case of a purely légal nature, involving no équitable teature and re- 
quiring no équitable relief, was brought in a state court, in the form of a 
bill in equity, under a local statute, and after remoTa) to the fédéral court 
was conducted to its end by botli parties under the forms of equity pro- 
cédure, resulting in a decree dismissing the bill. From this decree the 
complainant took an appeal, and, by a motion to dlsmlss such appeal, made 
after the time for bringing a writ of error had expired, the respondent for 
the first time raised the objection that the proceeding was one at law, 
whlch could only be reviewed by writ of error. JJeld, that the decree, 
should be reversed and the cause remanded, with instructions to redocket 
the case as one at law, and require the parties to reframe their pleadings 
to conform to the procédure at law. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Tennessee. 

This is an appeal from a decree of the circuit court of the United States for 
the Eastern district of Tennessee. The cause was begnn by an original bill flled 
In the chancery court at Knoxville, in Tennessee, by Mary F. McCoimell, a 
citizen of Tennessee, agalnst the Provident Savings Life Assurance Society, 
a corporation and citizen of the state of New Tork. The bill alleged that the 
complainant was the widow of one R. A. McConnell, deceased, who died July 
28, 1893; that on the 27th of April, 1893, the said R. A. McConnell proeured 
the défendant to issue to the complainant, hls wife, a policy of $5,000 upon 
hls life, which policy was flled and made a part of the bill. The blll further 
averred that proper proofs of death were forwarded to the défendant; that by 
the terms of the policy the défendant, within 60 days after the présentation of 
the satlsfactory proofs, became llable to pay the face of the policy, but failed 
and refused to do so; that there was actually pald, at the time of the issuance 
and dellvery of the policy, the sum of $20.65 on account of the premium 
thereon for the current year ending April 27, 1894; that the défendant was 
justly Indebted to complainant in the full amount of the policy, less that por- 
tion of the premium due thereon for the current year ending April 27, 1894, 
which was the premium due for the whole year, less the ?20.65 paid. The 
prayer of the bill was for process by subpoena according to the practice of the 
court, for judgment and decree in favor of complainants for the amount of 
the policy, with Interest thereon, less the portion of the premium for the cur- 
rent year; and, if mistaken in her spécial prayer, she prayed for ail such other, 
further, différent, and gênerai relief as the facts might warrant and as tlie 
ends of justice might require. Upon this blll subpoena was issued summon- 
ing the défendant to appear before the chancery court at Knoxville to answer 
the original bill which the complainant had flled agalnst it. The subpoena was 
served upon the agent of the défendant. Thereupon the cause was removed 
by défendant to the court below, and on the 9th day of July thereafter the 
following motion was made in that court: "Came the Provident Savings Life 
Assurance Society of New York, by its solicltor, George H. Pepper, and moved 
the court to allow the transcript in the above-entitled cause from the chancery 
court of Knox county removed to this court, on bond and pétition to be flled 
in this court. And, it appearing to the court that the law in regard to re- 
movals has in ail things been complied with, the court Is pleased to sustaln said 
motion, and order that the same be flled and docbeted. Thereupon the def end- 
antfiled its answer. Theanswer begins as foUows: "To the Honorable Judges 
holding United States Circuit Court at Knoxville, Tennessee: The answer of 
the Provident Savings Life Assurance Society of New York to the bill flled 
agalnst It in the chancery court of Knox county, Tennessee, and removed to 
v.69F.no.2— 8 
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this honorable court. Respondent, answerlng complainant's bill, admits that 
complainant is the widow of Robert A. MoConnell, deceased." Tlie answer 
admits certain facts In the bill, then sets out the issuance of the policy, 
its character, the proper construction thereof, the failure of McOonnell 
to pay the amount due quarterly on the premium, the forfelture of the pol- 
icy accruing therefrom, and dénies certain constructions put upon the pol- 
icy by the complainant. The answer concludes: "AU allégations in com- 
plainant's bill not admitted or deuied are hereby expressly denied. Respond- 
ent dénies that it owes complainant anything' on account of said lapsed policy, 
and prays to be hence dismissed, with its reasonable costs." The answer 
is signed: "The Provident Savlngs Life Assurance Society of New York, by 
Sheppard Homans, Président; George H. Pepper, SoUcitor; Edwin B. Smith, 
of counsel." On July 21, 1894, the parties to the action signed an agreement 
as to facts, which was flled upon the same day. The caption of the agree- 
ment is as foUows: "In the United States Circuit Court for the Northern 
Division of the Eastern District of the State of Tennessee. For the purposo 
of saving time and expense, and expediting the trial of this cause, the foUow- 
ing facts are agreed upon between the parties, and as such may be taken and 
considered by tlie court in the détermination of this lawsuit, so far as tho 
facts themselves are compétent, as fully as though established by competeut 
testimony in regular form taken and submltted." At the end of the agree- 
ment is this: "Formai replication to defendant's answer is waived." On the 
same day was flled a stipulation as follows: "It is hereby stipulated by and 
between the parties hereto, and their attorneys, that this cause be tried by the 
court without a jury; a jury trial being hereby waived imder sections (51!) 
and 709 of the Revised Statutes of the United States." On July 28, 1804, a 
bill of exceptions was signed by the judge and flled. Spécial findings of fact 
were made by the court. Motions were made to set them aside, the motion 
was overruled, and the folio wing entry was made in the court below : "Be it 
remembered that this cause came on for final hearing before the Honorable 
D. M. Key, judge of the United States district com-t, holding thç United States 
circuit court at Knoxville, Tennessee, on this the 28th day of July, 1894, upon 
the pleadings and agreed state of facts, with the exhibits to said agreed state 
of facts, including application for insurance, and the policy issued thereon, 
and exhibits with bill aud answer; and the same having been considered by 
the court, and the court being of the opinion that the complainant is not en- 
titled to rehef, the com-t is pleased to order that the complainant's bill be dis- 
missed, and the défendant hâve and recover of and from complainant and C. 
L. McConnell, surety upon the prosecution bond, the costs of this cause, for 
which exécution is awarded." A prayer for appeal was then filed by com- 
plainant, and it was allowed. 

R. H. Sansom (Tully B. Cornick and Templeton & Gates, of coun- 
sel), for appellant. 

George H. Pepper and Edwin B. Smith, for appellee. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge, after stating the case, delivered thç opinion 
of the court. 

A motion is made by the appellee to dismiss this appeal on the 
ground that the proceeding below was a proceeding at law, which 
can only be reviewed by a writ of error in this court. An examina- 
tion of the record satisfies us that the cause was heard upon the 
equity side of the court. The action was begun by bill in the state 
chancery court, and removed to the circuit court of the United 
States. The forms of pleading were those of the chancery juris- 
diction. It is true that there is a stipulation waiving a jury, and to 
that extent the proceedings were inconsistent with equity procédure. 



M'CONNELL V. PROVIDENT SAVINGS LIFE ASSUE. SOC. 115 

But the bill througliout was treated as a Mil in cliancery, tlie auswer 
was in the form of an answer in chancery, the formai replication 
required in chancery was expressly waived, and the action of the 
court was expressed in a decree by which coniplainant's bill was dis- 
missed. There is nothing to show positively and conclusively that 
the cause was docketed on the equity side of the court, but we think 
this is the necessary inference from the form of the pleadings and 
the entries. This being so, the only mode by which the action of 
the court below could be reviewed was by an appeal. The cause of 
action of the appellant and complainant below was at law. It was 
a simple suit to recover the amount of the policy upon the happen- 
ing of the condition upon which by the terms of the policy it was 
due. It had not a single équitable feature in it, and there was no 
relief needed or prayed for which necessitated a resort to the court 
of equity. The jurisdiction of the Tennessee chancery court rested 
only upon à Tennessee statute enlarging the jurisdiction of courts of 
equity, and not applicable to courts of the United States. In such 
a case we think that a United States court of equity has no jurisdic- 
tion whaterer, and that it is the duty of this court to reverse the de- 
cree of the court below and remand the case, with instructions to 
redocket the cause as one at law, and to require the parties to re- 
frame their pleadings to conform to procédure at law. 

In Reynolds v. Watkins, 9 G. C. A. 273, 60 Fed. 824, we had occa- 
sion to consider the proper course for this court to pursue in regard 
to appealed causes which had been heard in equity below when they 
should hâve been heard at law. In that case Judge Lurton, de- 
livering the opinion of the court, said : 

"No question of jurisdiction was raised in tbe circuit court, but It is now, 
for tbe first time, inslstcd that complainants had a plain and adéquate remedy 
at law, and that, therefore, a court of equity will not entertain this suit. An 
objection that the remedy at law was plain and adéquate should be taken at 
the earliest opportunity. Yet neither consent nor négligence wUl confer juris- 
diction in equity where none really exists, and the court may at any stage 
of a cause entertain such objection, or dismiss a bill mero motu. Yet there 
are cases where if the objection of want of jurisdiction because of an adé- 
quate remedy at law be not taken in the circuit court, and be for the flrst time 
presented upon appeal, this court will not feel itself obligea to entertain an 
objection coming so late, especially if the subject-matter of the suit is of a 
class over which a court of chancery has jurisdiction, and it is compétent for 
the court to grant the relief sought. Reynes v. Dumont, 130 U. S. 355, 9 Sup. 
Ot. 486; Kilboum v. Sunderland, 130 U. S. 505, 9 Sup. Ct. 594. Lookmg to the 
whole of the original bill, induding the transeripts of two suits in equity in- 
vrolving and afîecting the title and interest of complainants, and flled as ex- 
hibits to the bill, we are of opinion that the interest of the complainants was 
so essentially of an équitable character as to constitute a controversy over 
which a court of equity may well assume jraisdiction." 

In Reynes v. Dumont, 130 U. S. 355, 395, 9 Sup. Ct. 486, the chief 
justice, speaking for the suprême court, said: 

"It was held in Lewis v. Cocks, 23 Wall. 466, that'if the court, upon look- 
ing at the proof s, found none at ail of the matters which would make a proper 
case for equity, it would be the duty of the court to reeognize the fact and 
give it effect, though not raised by the pleadings nor suggeste<î by counsel. 
To the same effect is Oelricks v. Spain, 15 Wall. 211. The doctrine of thèse 
and simllar cases is that the court, for its own protection, may prevent matters 
purely cognizable at law from being drawn into chancery at the pleasure of 
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the parties Interested; but It by no means follows, where tlie subject-matter 
belongs to the class over which a court of equity bas jurisdiction, and the ob- 
jection that the complainant bas an adéquate remedy at law is not made until 
the hearing in the appellate tribunal, that the latter can exercise no discrétion 
in the disposition of such objection." 

We think that the case at bar is not of a class of suits usually 
cognizable in a court of equity, that there is nothing at ail in it which 
makes it a proper case for chancery Jurisdiction, and that the prin- 
ciple laid down in Lewis y. Cocks, 23 Wall. 466, is applicable. Both 
parties seem to hâve elected to treat the cause as one in equity, 
and not to hâve objected to proceeding on the equity side of the 
court. Owing to this action, the defeated party sought review in 
this court by appeal as from a d'ecree in equity, and it is now for 
the flrst time objected by the successful party below, after the time 
bas elapsed within which a writ of error can be brought, that the 
cause was not an equity cause, and that the proper mode of review 
was by writ. of error. Under such circumstances, we think the de- 
crée of the court below should be reversed for want of jurisdiction, 
with instructions to remand the cause to the law docket, and to re- 
frame the pleadings accordingly. The costs of the case in this court 
and in the court below will be divided. 
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(Circuit Court of Appeals, Sixth Circuit. July 2, 1895.) 

No. 266. 

PuBMC Lanbs— Swamp-Land Act— Estoppel agaikst State. 

The State of Miehigan flled a bill to remove clpuds upon the title to lands 
to which it clalmed to be entitled, under the grant in the swamp-land act of 
September 28, 1850, by reason of such lands having been included in the 
original surveys of public lands in the state, which were ascertained to be 
fraudulent and erroneous, but which surveys, as claimed by the state, were 
adopted at the time of the grant, as the m^jans of ascertaining the lands 
covered by it. It appeared that, in the course of the administration of the 
grant, under the statutes of the state and the United States, and by the 
acts of the varions offlcers of the state and gênerai govemments, the grant 
had been adjusted upon the gênerai principle and purpose of reaching the 
real truth in regard to the cbaracter of the lands, and the lands, so ascer- 
tained to belong to the state, had been patented to it, largely upon the basis 
of the corrected surveys, excluding the lands now claimed, which were in 
fact not swamp lands, and that the partlculars of such adjustment had been 
generally known, and had been set forth In the officiai reports of the offlcers 
of the state land office, and communicated to the législature in messages of 
the governor, and that such adjustment had remained undistm-bed for many 
years. The lands held by the défendants in this suit had been included in a 
grant by the United States to the state, in aid of the construction of a rail- 
road, and, after being- certified to the state as passing by such grant, in lists 
which remained on file in the state land office for several years, were pat- 
ented to the railroad company. Held, that the clalm of the state was witli- 
out equity, and that it eould not be permitted, after so long a period of 
acquiescence, during which third parties had acquired rights in relîance 
upon the validity of Its public action, to assert such claim, in disafflrmance 
of the acts of its offlcers, wliether done in excess of their powers or not. 
Lumber Co. v. Rust, 68 Fed. 155, appioved. 
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Appeal from the Circuit Court of the United States for the East- 
ern District of Michigan. 

Tliis was a suit by tlie state of Micliigan agaînst tlie Jaclison, 
Lansing & Saginaw Eaiiroad Company, Henry B. Ledyard, Asliley 
Pond, and Orlando M. Barnes, to remove a cloud upon tlie title to 
land claimed by tiie state. The suit was commenced in a court 
of the state of Michigan, and was removed to the United States 
circuit court, where the bill was dismissed. Complainant appeals. 
AfHrmed. 

The bill in this case was flled on December 13, 1887, on belialf of the state 
of Michigan in the circuit court of the state for the county of Ingham. It was 
subsequently removed on pétition of the défendants Into the circuit court of 
the United States. The objeet of filing the bill was to remove a cloud alleged 
to hâve been cast upon the complainant's title to about 50,000 acres of land In 
the Southern peninsula of the state by patents of the United States issued to 
the défendant railroad company, to restrain the cutting of timber thereon, 
and to obtain an accounting for timber already removed therefrom. The 
grounds upon which the state claims, in its bill, to establish its title are thèse: 
First, that by the act of congress of September 28, 1850, ail the swamp and 
overflowed lands in the state vs^hieh had not been previously disposed of 
by the United States were granted to the state; second, that the identifica- 
tion of the lands as of the character granted by the act was intrusted to 
the secretary of the interior; third, that the secretary proffered to the state 
its choiee of certain methods for the aseertainment of the lands covered 
by the grant, one of which methods, nameiy, that of adopting the field 
notes of the survey on file in the surveyor general's office as the test of the 
character of the lands, was accepted by the state; fourth, that the lands 
in question were by that test swamp lands, and so within the 'grant; flfth. 
that in pursuance of instructions from the gênerai land office the surveyor 
gênerai prepared maps and lists showing what lands were swampy, and 
that this was an Identification of the lands, bmding upon the United States 
and the state of Michigan; sixth (by an amendment of the bill), that the lists 
so prepared by the surveyor gênerai were reported to the land department, 
and were approved by the secretary, and that, in conséquence of that approv- 
al and the several acts of congress confirming those lists, the state's title be- 
came full and complète. 

T?he défendants, in respect to such of the lands In controversy as they now 
or at any tlme bave claimed to own, rely upon patents of the United States 
issued to the défendant, the Jackson, Lansing & Saginaw Railroad Company, 
in the years 1869 to 1873, inclusive, in exécution of the grant of lands to the 
state of Michigan, to aid In the construction of certain railroads thereln, by 
act of congress of June 3, 1856, and which grant, in respect of the lands hère 
In controversy, was conferred upon the Amboy, Lansing & Traverse Bay Rail- 
road Company by the act of the législature of Michigan of Pebruary 14, 1857. 
Lists of the lands passing by the grant were made and certifled to the state 
by the secretary of the interior and filed in the office of the state land com- 
missioner at various times extending from March 14, 1861, to May 12, 1864,— 
that is to say, about eight years, in the average, before they were patented. 
The défendants claim that the benefit of this grant inured to the Jackson, 
Lansing & Saginaw Railroad Company by virtue of a contract between It and 
the Amboy, Lansing & Traverse Bay Railroad Company, made under the pro- 
visions of an act of the législature of Michigan approved March 14, 1865, au- 
thorizlng such a contract and a transfer of the grant to the Jackson, Lansing 
& Saginaw Railroad Company, and another act, that of February 7, 1867, In 
confirmation of the rights of the last-named company under said contract. 
Prior to this contraiCt the Amboy, Lansing & Traverse Bay Railroad Company 
had earned a part of the lands granted, and they were patented to that com- 
pany. Those, although claimed by the complainant in this bill, did not pass 
to the Jackson. Lansing & Saginaw Railroad Company by the contract, and 
the title theretq is not represented by the parties to this suit. Others of the 
lands claimed in the bill, amounting to nearly one-half of the whole, had been 
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eold and conTeyed, prlor to the Institution of this suit, to other parties, whose- 
tltle is likewlse hère unrepresented. The lands In whlch tlie défendant rail- 
road Company retains a bénéficiai Interest are tield iu trust by the défendants 
Ledyard, Pond, and Bames to secure the payment of the bonds of said Com- 
pany under a contract made by it with the Michigan Central Railroad Com- 
pany. Other facts, relating la the main, to the administration of the swamp- 
land graat in Michigan, and to the appropriation of the lands In controvei-sy 
to the railroad grant of June 3, 1856, are stated or referred to In the opinion. 

Fred.A.Maynard, Atty. Gen. (Frank E, Bobson, of counsel), for the 
State of Michigan. 
Ashley Pond and O. M. Barnes, for appellees. 

Before TAFT and LUKïON, Circuit Judges, and SEVEEENS, 
District Judge. 

Having stated the nature of the case as above, SEVEEENS, Dis- 
trict Judge, delivered the opinion of the court. 

Shortly prior to the hearing of the présent case the décision of this 
court was announced in the case of Lumber Co. v, Eust, 68 Fed. 
155, and two other cases of Same Plaintiff v. Other Défendants, 68 
Fed. 170, ail of which came hère on writs of error from the same 
court from which the présent appeal was taken. They were actions 
of ejectniept brought by parties deriving title under patents from the 
state of Michigan to recover the possession of lands which were 
claimed to hâve inured to the state under the swamp-land act of 1850 
against parties holding under patents from the United States by pur- 
chase. The'leading facts were, in the main, similar to those involved 
in thé présent suit, but some new features are developed in this which 
werenot disclosed in the former cases; and they also differed in 
this, that those were actions at law while this is upon a bill in equity. 
A brief account of so much of the proceedings taken in behalf oi 
the. United States and of the state of Michigan for the adjustment 
of the swamp-land grant as was deemed material to the décision of 
those cases was given in the statement preceding the opinion in the 
principal case. Some further, and in some respects more definite, 
facts are brought to our attention in the présent case, which will be 
alluded to as we proceed. The claim of title in the. state as to some 
of the lands mentioned in the bill is based upon the proposition that 
the acceptance by the state of the offer to take the fleld notes then 
on flle in the surveyor general's office as the basis on which the state 
would receive the granted lands operated as a binding agreement 
between the two governments whereby an identification of the lands 
was accomplished, and that thereupon the title passed to the state. 
The title to other tracts is based upon the preceding facts, supple- 
mented by the additional fact that the surveyor gênerai, in pursu- 
ance of instructions, made from the original surveys, and certifled, 
lists, including thèse tracts, to the land department, wherein they 
were described as swamp lands. As to others, the title rests upon 
the foregoing and the further facts that the lists then made from the 
original surveys in which they were included were approved by the 
secretary of the Interior. 

In respect to such of the lands as were included in any list which 
had then been filed in the land department, it is claimed that the title 
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was conflrmed to the state by the act of March. 3, 1857. Thèse are of 
two classes: First, lists made up before the resurvey from the notes 
and maps of the old survey, but which latter were superseded by 
the former, which showed they were not swamp; and, second, a few 
descriptions which are shown to be swamp by the resurvey, but 
were not by the old, and which descriptions are in townships in 
which the adjustment of the grant was made upon the basis of the 
old survey. As to the flrst of thèse classes, the contention that the 
title to the lands was conflrmed in the state by the act of 1857 rests 
upon the supposition that congress intended to confirm lists which 
had been under considération by the secretary of the interior, as- 
certained and determined to be founded on fraud and error, set aside 
and replaced by lists which were based on surveys which the de- 
partment accepted as correct. As to the second, they were found 
in localities in which the old survey had been, by mutual consent of 
the state and the gênerai government, made the basis upon which 
the lands were selected, and upon wbich they had been actually pat- 
ented. The question in respect to wbat effect sbould be given to 
the sélection and patenting of the land upon the old survey arose 
during the pendency of the proceedings for settling the grant. The 
position of the land department was that, in so far as the townships 
in which the land had been patented upon the old survey and lists, 
and the errors contained tîierein iJiad passed beyond correction 
by the department, the sélections should stand, and not be aiîected 
one way or the other by the resurvey. This was eminently fair to 
the state, and by it the state on the whole secured a great advan- 
tage, for the uplands described in the first survey as swamp, and pat- 
ented, far exceeded the lands not therein described as such, but after- 
wards found to be swamp. And this position was acquiesced in 
by the state, and it became a part of the basis on which the settle- 
ment was reached. With respect to this, as in respect to the other 
matters adjusted in the course of thë administration of the grant, it 
would be manifestly unjust for the judicial department to overhaul 
the proceedings, and, while not releasing one party from the bonds 
imposed upon it, give to the other free license to gather what it can 
reach. 

It bas been repeatedly held by tbe commissioners of the gênerai 
land office that, after the patenting of ail the lands , in townships 
found by the old survey to be swamp,— such patenting having 
been based upon the old survey, — ^the state was not entitled to 
come in with a claim to take under the new survey also; in other 
words, that it could not claim under two surveys which were incon- 
sistent with each other. In a letter to the commissioner of the state 
land ofQçe, dated June 15, 1874, Commissioner Burdett, of the gên- 
erai land office, rejecting a claim presented by the state commis- 
sioner of lands standing as swamp in the lists after resurvey, in lo- 
calities where the patenting had already taken place on the old sur- 
vey, said: "In such cases this oiïice has always refused to admit new 
sélections in the same townships when the first or old sélections hâve 
been certifled to the state." And there was no appeal by the state 
from this décision. And see, in this connection, Chandier v. Min- 
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îng Co., 149 TJ. S. 79, 13 Sup. Ct. 798, where the effect of tlie certifica- 
tion of lands in a given locality, and the refusai of the secretary to 
certify others therein, in excluding the right of the state, was dis- 
cussed by Mr. Justice Jackson in delivering the opinion of the 
court. And, further, we are of the opinion that the act of 1857 
was intended to hâve application to cases of non-action by the secre- 
tary, and not to cases which were already covered by his action. 

In the view which we take of the case, it is not necessary to deal 
with each of the various classes of lands involved therein, separately. 
The présent record exhibits in a striking way the false and fraudu- 
lent manner in which many of the original surveys in Michigan were 
conducted, and their condition at the time when the swamp-land act 
was passed, and the législature of the state signifled its acceptance 
of the field notes as the basis for the adjustment of the grant 
Among other things, having spécial référence to the lands now in 
controversy, it appeared, by the report of the surveyor gênerai, of 
November 5, 1849, made nearly a year bef ore the passage of the grant- 
ing act, that f rom the authorized examination of the original surveys 
it had been ascertained that in 5 districts, comprising 38 townships, 
in which nearly ail the lands in this suit are located, only a small 
proportion of the Unes had been run, and that few of the corners had 
been established, and those were so far out of their proper place as 
to be worse than useless, and that in 13 of the townships not more 
than ^/ïo of the lines had been run at ail. In the case of Lumber 
Co. V. Kust, we expressed our reasons for dissenting from the posi- 
tions necessary to be taken to support the state's fitle to any of the 
lands claimed by it and involved in the présent controversy. Fur- 
ther considération of the subject confirms our belief that the conclu- 
sions then reached are sound and just, and we think that the appli- 
cation of the strictly légal principles maintained in that case would 
be décisive against the clalm of the state in this. 

What had preceded in the exécution of both grants was very much 
a matter of administration between the United States and the state, 
nnder the statutes of both, upon the true construction of which there 
had at the outset been doubt and différence of opinion. In such a 
case the courts will "lean in favor of a construction given to a stat- 
ute by the department charged with the exécution of such statute, 
and, if such construction be acted upon for a number of years, will 
look with disfavor upon any sudden change whereby parties who 
hâve contracted with the government upon the faithof such construc- 
tion may be prejudiced." U. S. v. Alabama G. S. B. Co., 142 U. S. 615, 
621, 12 Sup. et 306. In U. S. v. Hill, 120 U. S. 169, 7 Sup. Ct. 510, 
it was said that this principle "bas been applied by the suprême 
court as a wholesome one for the establishment and enforcement of 
justice between the government and those who put faith in the ac- 
tion of its constituted authorities, judicial, executive, and adminis- 
trative." And see, also, U. S. v. Macdaniel, 7 Pet. 1, and U. S. v. 
Union Pac. Ry. Co., 37 Fed. 551, where Mr. Justice Brewer, at page 
555, collected a large number of authorities of the same import, and 
noted the growth of this principle of law. This is not precisely the 
ground upon which an estoppel in pais, in its ordinary sensé, is 
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based, but the doctrine rests ultimately upon the same rule of rea- 
son, — that of concluding the principal by the action of its agents, 
when such action has been of long continuance with the knowledge 
of, and without dissent from, the principal, and where other partie» 
hâve shaped their conduct accordingly and founded their interesta 
thereon. 

In equity there is little in the complainant's case to commend it 
to the favor of the court. To begin with, it is not contended that 
thèse lands are of the character intended by congress to be granted 
to the State. It afarmatively appears that they are not. The bill 
rests upon the assumption that by some miscarriage the state has 
acquired title to thèse, which are parce! only of more than a million 
acres in the state which the record shows to be standing in the same 
plight. Whatever may hâve been the original understanding of the 
législature of the state (a matter we hâve discussed in the former 
case), it is clear that the state co-operated with the gênerai govern- 
ment in the final adjustment of the grant of 1850 upon the gênerai 
principle and purpose of reaching the real truth and justice of the 
matter, and by a method wholly inconsistent with its présent conten- 
tion. By the method thus assented to, it has received a large 
amount of land which it would not otherwise hâve obtained, and 
which, or the proceeds of the sales thereof , it keeps. If there has been 
a departure from the original intention of the législature by the 
agents of the state intrust&d with the duty of looking after its inter- 
ests in the settlement of the grant, the course pursued has been pub- 
lic and open. It would seem that what was well known to those at 
ail conversant with the gênerai subject, and being of f acts and trans 
actions extending through so many years, should be regarded as 
known to the state. But it is not necessary to rely upon presump- 
tions. Express knowledge was cjommunicated to successive légis- 
latures by the reports of the commissioner of the state land office, 
and messages from the executive. It was informed, as early as 
1869, that by the method which had been pursued and with which 
it had been previously made acquainted, tib.e land grant had been 
practically adjusted and substantially closed up. It had then re- 
ceived the "nearly 6,000,000 acres of swamp lands," which Governor 
Crapo said, in his message to the législature in 1867, "were donated 
to the state by the act of congress of 1850." That communication 
indubitably showed the understanding of the governor to be that 
the state had then acquired substantially ail the lands due to it 
under the grant. 

It is a rule devised for the protection of the public that the state 
shall not be held responsible for the acts of its agent when done in 
excess of his powers. Assuming, for the moment, that there was 
an excess of power by the officers of the state, what is the applica- 
tion of the above-stated rule to the circumstances as we now find 
them? It is a fit rule to apply to a transgression which the state 
has not condoned ; but it has no application to a case in which no 
question of morals is involved, but where a course of action has 
been pursued with the knowledge and acquiescence of the state in 
the management and disposition of its property interests for so long 
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atitiè thkt the public hâve béen led to reasonably believe that they 
may àct ùpon the assumptioû that what bas been done with the sanc- 
tion of tbe State was Talidly accomplisbed. To apply the rule as 
the State asks us to apply it hère would be to pervert it to an agency 
îot misehief and wrong. Thé public hâve supposed, and had a right 
to suppose, that they could deal with the lands in the state upon the 
status given them by the action of the public officiais of the state 
and of the United States, without dissent from either government. 
In a justly-inspired confidence in the integrity and validity of this 
public action, several hundred thousand acres of land in the state 
hâve been bought from the United States by citizens Who are bona 
fide purchasers, and whose titles are mère nullities if this contention 
of the state can be maintained. It was for the public interest that 
the status of the lands should be settled, and that they should not 
remain as stumbling-blocks in the progress of the improvement of 
the country. The state cannot be permitted to say that it bas slept 
during ail this long period, and abandoned its sovereign duties to 
its citizens, as well as its reciprocal moral obligations to the govern- 
ment which had made to it so magniflcent a gift. The state is not 
to be regarded as a mère machine, incapable of intelligence or con- 
science. And, while it is necessary and right to restrain or annul 
the unauthorized acts of its agents by which its interests might be 
impaired, yet there must corne a time, after long-continued acquies- 
cence in public action with knowledge of it, when, in the interest of 
its citizens, the state itself shall be precluded from despoiling others 
by the assertion of its original rights. 

With respect to this défendant, the railroad company, it is shown 
that the state employed the grant made by congress to aid the state 
as an inducement to the building of the road, and in thus securing 
a public improvement; that thèse identical lands were certifled to 
the state as passing by the grant in lists which remained on file in 
the state's land oflice for severaJ years before they were at length 
patented by the United States to the company upon the completion 
of the work; and that the railroad company eamed the lands is not 
questioned. Nor is there any room for doubt that it earned and re- 
ceived them in reliance upon the right of the gênerai government to 
grant them and give a good title. It was équivalent in substance and ef - 
fect to a purchase for value, and its good f aith is not questioned ex- 
cept by the suggestion that the railroad company had notice by pub- 
lic record that the title was in the state. Hère, too, as in the matter 
of the adjustment of the swamp-land grant, the executive officiais 
I)articipated in the appropriation of thèse very lands to the objects 
of the grant to aid the state in building railroads. The time bas long 
gone by when the railroad company could obtain indemnity for the 
lands, and the state has given no sign of dissent until the filing of 
this bill. The facts that thèse lands had been certifled to the state, 
to be conferred upon the railroad company of its adoption, and that 
they had been so conferred, had been manifest from the state's public 
records for more than 20 years. 

The gênerai doctrine of the immunity of the state for the unau- 
thorized acts of its officiais is clearly announced and firmly main- 



123 

tained in the décisions of the suprême court of Michigaa. Craue v. 
Eeeder, 25 Mich. 320; Ellswortii v. Grand Rapids, 27 Micli. 250; Rog- 
ers V. Raiiroad Co., 45 Mich. 460, 8 N. W. 46; Lalœ Bhore & M. S. Ry. 
Co. V. People, 46 Mich. 193, 209, 9 N. W. 249; Plumb v. City of Grand 
Rapids, 81 Mich. 381, 45 K W. 1024. It is needless to fortify this 
doctrine, as its necessity is eTerywhere conceded. On the other 
hand, that court has recognized the reasonable limitations of the rule, 
and stated the counterpart, which it has not failed to apply in cir- 
cumstances where the countervailing equities and reasons required 
it. People V. Détroit & H. Plank Road Co., 37 Mich. 195; Attorney 
General t. Ruggles, 59 Mich. 124, 36 N. W. 419; State v. Flint & P. M. 
R. Co., 89 Mich. 481, 51 N. W. 103. 

The distinction established by thèse cases and the former, cited 
as supporting the gênerai rule, is one which we approve as resting 
on solid grounds of public and private justice and convenience. The 
principles operating to create the distinction hâve been many times 
recognized in the fédéral courts and in those of other states. A 
large number of such cases are colleeted in Bigelow, Estop. (4th Ed.) 
p. 331, in support of the proposition that, in a proper case, an estop- 
pel is applicable to the state. In the case of State v. Flint & P. M. 
R. Co., 89 Mich. 481, 51 N. W. 103, the state of Michigan flled its bill 
in the state circuit court against the Flint & Père Marquette Raii- 
road Company for a purpose similar to that of the présent bill. The 
facts were in ail respects like those hère shown. The suprême court, 
when the case reached it, putting aside ail other questions, held that 
the state was estopped by its own conduct from asserting a claim 
so injurions to the défendant, and in emphatic language rejected the 
bill as having no foundation in equity, justice, or good conscience. 
The court cites its own previous décision in Attorney General v. 
Ruggles, 59 Mich 124, 26 N. W. 419, and the following cases from the 
fédéral courts: U. S. v. McLaughlin, 30 Fed. 147; State v. Mille, 11 
Ped. 389; Cahn v. Barnes, 5 Ped. 326; Hough v. Buchanan, 27 Fed. 
328; Pengra v. Munz, 29 Fed. 830; U. S. v. Missouri, K. & T. Ry. Co., 
37 Fed. 68. To which may be added the more récent case of U. S. 
V. Willamette Val. & C. M. Wagon-Road Co., 54 Fed. 807, 55 Fed. 
711, 718. 

Portrayed upon the broad Unes of its main features, the state's 
case is this: It has received in the administration of the swamp-land 
grant patents for about one-half the land based upon the original 
survey. It is an open fact, upon which executive messages to the 
législature hâve congratulated the state, that a large portion of the 
lands thus patented were not swamp, but were among the most val- 
uable in the state. The state has also received the other half of 
the lands granted, but thèse it has knowingly received according to 
the fact as demonstrated by the corrected survey. The gênerai gov- 
erument has, without objection from the state and upon the under- 
standing that the state had got what belonged to it, retained and sold 
those lands which were falsely described as swamp in the old sur- 
vey, and which upon the resurvey were proved to be valuable up- 
lands, to parties purchasing in actual good faith. It now seeks to 
recover thèse upiands from such purchasers, and founds its right 
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upon a grant wliich was not intended to convey them. Sometimes, 
perhaps, it happens that, by the application of stubborn and inex- 
orable rules of law, such incongruities with justice occur. Possibly 
a court of equity might sometimes, by reason of extraordinary cir- 
cumstances immediately controlling the décision, find itself in a situ- 
ation where it would be required to disregard a wrong which lias 
become an accomplished fact But hère, upon a nearer view of the 
facts and the prlnciples applicable to the case, we flnd no difficultv 
in holding that, whether it be considered upon either its strictly 
légal or équitable aspects, it is without merit. 
The deeree of the court below should be aflarmed. 



NORTHERN PAO. R. 00. V. ORAFT. 

(Circuit Oourt of Appeals, Ninth Circuit June 24, 1895.) 

No. 205. 

1. NEaLiSBNCE— Question for Jury. 

One C, an employé of the N. Terminal Co., was run over and lîilled by 
an engine of défendant railway company, In the yards of the terminal Com- 
pany, which were used by défendant and two other raUroad companies. 
The accident happened at night, while the engine was being run from 
the coal bunkers to the roundhouse, in charge of an engine hostler and 
two wipers. It appeared that one of the wipers, as the engine approached 
a switch, got down and ran ahead to open it; that he heard cries, aud, 
loolîing back, saw C. being pushed along on the pilot of the ongine; that 
he called to the hostler, who was rimning the engine, but it did not stop; 
that he then jumped on the engine and found the hostler in a situation 
which indicated that he was either asleep or intoxicated; and that in the 
meantime C. had been run over. It also appeared that the lights in tlie 
vicinity of the accident were such that C. could hâve been seen if a looli- 
out was kept, and that the bell was rang until the wiper left the engine 
to open the switch; but there was no évidence that it was rung afterwards. 
There was some évidence that 0. was intoxicated on the night of the acci- 
dent, but also évidence that he was able to take care of himself and do 
his work. Beld, that the questions of defendant's négligence and C'a 
contributory négligence were properly left to the jury. 

2. Same — Fbllow Servants. 

The duties of 0. were to the terminal company, and of the engine crew 
to the défendant railway company, and there was no évidence that there 
was any common superlor having control of ail persons engaged about 
the yards. Eeld, that the fact that both C. and the engine crew were en- 
gaged in moving and caring for defendant's cars in the yards did not make 
them fellow servants. 

8. Samb— Evidence. 

Eeld, further, that it was not error to admit évidence tending to show 
that the engine hostler was intoxicated, though his intoxication was not 
pleaded as a spécifie act of négligence, since such intoxication, if it existed, 
was not an act of négligence, but a circumstance tending, with others, to 
prove the charge. 

In Error to the Circuit Oourt of the United States for the District 
of Oregon. 

This was an action by Julia Craft, administratrix of Benjamin P. 
Craft, deceased, against the Northern Paciflc Railroad Company for 
causing the death of said Benjamin P. Craft. The plaintifE recovered 
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a judgment in the circuit court. A motion for a new trial was de- 
nied (62 Fed. 735). Défendant brings errer. Afarmed. 

Dolph, Mallory, Simon & Strahan and Josepli D. Kedding, for 
plaintiff in error. 

Watson, Beekman & Watson (Andros & Frank, of counsel), for 
défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and 
KNOWLES, District Judge. 

GrUiBEET, Circuit Judge. Julia Oraft, the administratrix of tlie 
estate of Benjamin P.Craft,deceased,brouglit an action in the circuit 
court of the United States for the district of Oregon against the 
Northern Pacific Eailroad Company to recover damages for the 
death of the plaintifE's intestate, alleging that on August 15, 1892, 
while said Benjamin P. Craft was lawfully engaged in the course of 
his employment as a car accountant of the Northern Pacific Ter- 
minal Company, the défendant carelessly and negligently, without 
ringing a bell or having sufflcient lights displayed, or giving warn- 
ing, or keeping a lookout on the track in front, ran one of its engines 
over the said Benjamin P. Craft, causing his death. The défendant 
denied this averment of négligence, and asserted the défense of con- 
tributory négligence, alleging that the accident resulted from the 
négligence of said Craft in being întoxicated, and while in that con- 
dition lying down and going to sleep upon the track. The deceased 
was a car accountant employed by the Northern Pacific Terminal 
Company, a corporation which had charge of the yards, station, 
and other terminal facilities at Portland, which were jointly used 
by the Northern Pacific Eailroad Company, the Union Pacific Eail- 
road Company, and the Southern Pacific Eailroad Company, under 
contracts with the said Northern Pacific Terminal Company. The 
work of the said deceased consisted in taking the numbers and 
weights of cars that were brought into the yards by the varions rail- 
way eompanies, and such service required his présence in différent 
parts of the yards. The accident which caused his death occurred 
at 2 o'clock in the moming. He was last seen before the accident 
at about 1 :30 o'clock. At that time he was about three or four hun- 
dred feet north of the dépôt, going north on the platform alongside 
the track, and carrying a lighted lantern. The engine that caused 
his death came in at about 12:45, with a passenger train, and was 
shortly afterwards taken about a quarter of a mile north of the 
dépôt to the coal bunkers, there to be coaled up, and it was in 
charge of Stapleton, an engine hostler, and Berry and Cobb, two 
engine wipers. After being coaled up, the engine started back to- 
ward the dépôt, on its way to the roundhouse. Two switches had 
to be thrown to enable it to run to the roundhouse, one Connecting 
the coal-bunker track with the main Une, the other the main line 
with the roundhouse track. A plank platform extends from the 
dépôt to a point about 50 feet north of where the deceased was 
struck. There are two tracks upon this platform. The switch Con- 
necting with the roundhouse track is about 200 feet south from +he 
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north end of the platf orm. When the engine had approached within 
150 feet of this switch, Berry jumped down and ran ahead to throw 
it. He had reached the switch, and was about to throw it, when 
he heard Craft cry ont, and looMng around he saw him being pushed 
along on the end of the engine pilot. Berry shouted twice to the 
engineer to stop, but the body of Oraft passed under the engine im 
mediately after Berry flrst saw him. The engine was not stopped 
imraediately in response to Berry's call, and Berry climbed into the 
cab, and took hold of Stapleton's arm, and told him that the engine 
had run over a man. Oobb was just then getting down from the 
engine. Stapleton was sitting in his seat, and did not hâve hold of 
the lever. Craft's lantern was found 150 feet from his body. It 
was lying alongside the track, overturned and unbroken, but with 
the light out. Stapleton testified that the engine was running at 
about four miles an hour, and Berry testified that he rang the bell 
until he got off the engine to throw the switch. There was no évi- 
dence that the bell was rung afterwards. The jury returned a ver- 
dict for the plaintifE in the sum of $3,200. 

Errer is assigned to the action of the trial court in admitting évi- 
dence tending to show that Stapleton, who was in charge of the 
engine at the time of the accident, was intoxicated, or under the 
influence of liquor. It is contended that the complaint contained 
no allégation of such intoxication, and did not allège the same as a 
spécifie act of négligence, and that there was consequently no 
ground upon which such évidence was admissible. The évidence so 
admitted was the testimony of the witness Berry, who said, in an- 
swer to a question concerning Stapleton's condition, that he did 
not know whether or not Stapleton had been drinking that evening, 
but that he had on occasion seen him drink a glass of béer, and he 
finally stated that he thought he had seen him drink one glass that 
night. There is nothing in this testimony which would tend to 
show that Stapleton was intoxicated at the time of the accident, 
and it is impossible to perceive how the plaintifE in error could hâve 
been injured thereby. But, in any view of the purport of that por- 
tion of the évidence, there was no error in its admission. The fact, 
if proven, that the defendant's servant whose négligence may hâve 
caused the injury was intoxicated at the time of the accident was 
not in itself an act of négligence, but it was a circumstance to be 
considered with the other évidence tending to prove the charge laid 
in the complaint. llie négligence, if any there was, upon the part 
of the defendant's servants, consisted in their failure to take proper 
précautions while driving the engine through the yard, not in the 
fact that Stapleton or any one else was intoxicated. But évidence 
of such intoxication might properly be considered in connection 
with the other proof which was adduced showing Stapleton's actions 
and conduct at the time the accident occurred. Wynn v. Allard, 5 
Watts & S. 524. Williams v. Edmunds, 75 Micli. 92, 42 N. W. ZM. 

It is also assigned that the court erred in declining to instruct 
the jury, at the close of the testimony, to return a verdict for the 
défendant. It is contended that such instruction should hâve been 
given, upon two grounds — First, that there was no évidence of 
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négligence on the part of the défendant; and, second, that tbe négli- 
gence of the deceased contributed to his death. Taking the whole 
testimony into considération, we are unable to say that there was 
not évidence suflBcient to go to the jury tending to show négligence 
of the défendant The facts disclosed unquestionably gave room 
for the inference that proper précaution may not hâve been taken 
by the men in charge of the defendant's engine to give warning of 
the engine's approach at the time of the accident. Berry, it is 
true, testifies that a bell was rung. He says that he rang it from 
the time he threw the switch to let the engine on the main Une 
until he got ofE the engine to throw the second switch. But he 
also says that he was at the same time looking out for the place 
to get off the engine, and that he has no knowledge whether or not 
the bell was rung after he got off. There was no other testimony 
that a bell was rung, and the jui*y may hâve reached the conclusion 
that, while Berry's testimony was in the main correct, the ringing 
may not hâve been continuons up to the time wben he got off the 
engine. So far as keeping a lookout is concerned, it appeared that 
that duty devolved upon Stapleton. He testified that he did not see 
either the deceased or his lantern. His failure to see him was not 
on account of any obstruction, because the track was clear; nor 
was it on account of darkness, for the évidence shows that the head- 
light of the engine cast a light 150 feet ahead, and tliat there was 
an electric arc light not more than 300 or 400 feet distant. The 
only inference is that he was not keeping a lookout; otherwise it 
is not apparent that he could hâve failed to see the deceased. The 
évidence of Berry, moreover, tended to show that Stapleton was not 
attending to his duties. Berry's manner of testifying indicated an 
unwillingness to fully disclose the facts, but enough appears from 
his testimony to show this much, at least: That when he shouted 
the engine was not stopped ; that he then jumped on the engine ; 
that Stapleton and Cobb were there; that he laid his hand upon 
Stapleton and informed him that a man had been run over; and 
that Stapleton was then sitting on his seat, and said nothing, but 
threw his legs around the lever and got down off the engine. On 
being asked whether Stapleton was awake, he said: "I do not 
know. He was sitting there on the seat. The supposition is he 
would be awalce." And, on being further and frequently interro- 
gated as to Stapleton's appearance and condition, he admitted that 
he did not know whether Stapleton was running the engine or not, 
or whether he had hold of the engine or not, and, ânally, in answer 
to the direct question whether or not Cobb was trying to run the 
engine after leaving the coal bunkers, he said: "Cobb backed it 
up from the coal bunkers, I think, onto the main line. After we 
got done putting on the coal, the man said he was doue coaling, and 
Cobb says : T will back her up on the main line, and you go ahead 
and back her through the switch.' Cobb said this to me." It was a 
noteworthy fact — and it was doubtless considered by the jury in 
connection with this testimony — that Cobb, who was still in the 
employment of the défendant at the time of the trial, was not called 
as a witness by the défendant, and his absence was not explained. 
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The facts disclosed in the testimony of Berry were such as to suggeist 
to the jury that Stapleton was either inattentive to Ms duty, or was 
for some reason disqualiûed to render his usiial service as engineer. 
The fact that Berry got upon the engine and took hold of his acm 
to arouse his attention may hâve been understood to indicate that 
he was either asleep or stupefled. In short, the whole situation, 
as depicted by the witness, appears to hâve justifled the inference 
that Cobb and Berry were substantially in charge of the engine, 
and that Cobb, who was an engine wiper, was attempting to act as 
the engineer in getting the engine back to the roundhouse, and that 
no one was keeping a lookout. Sinee there was évidence, therefore, 
tending to show that proper précaution was not taken while the 
engine was being driven through the yards, the case was properly 
submitted to the jury to décide whether the death of the plaintiff's 
intestate was attributable to the négligence of the defendant's serv- 
ants. The deceased was not a trespasser upon the track. He was 
lawfully there in the discharge of his regular duties, and the defend- 
ant's employés owed him proper vigilance and care. McMarshall 
V. Railroad Co., 80 lowa 757, 43 N. W. 1063; Erickson v. Railroad 
Oo., 41 Minn. 500, 43 N. W. 332; Schlereth v. Railroad Co., 115 Mo. 
87, 21 S. W. 1110; Whalen v. Railroad Co., 75 Wis. 634, 44 K W. 
849; Davis v. Railroad Co., 58 Wis. 646, 17 N. W. 406; Mark v. Rail- 
way Co. (Minn.) 20 N. W. 131; Rallway Co. v. White, 84 Va, 498, 
5 S. E. 573. 

Nor do we find in the record sufficient proof of contributory négli- 
gence on the part of the deceased to hâve justifled the court in 
taking the case from the jury. There was évidence, it is true, that 
he had been drinking that night, and was intoxicated, but the 
testimony upon this point was confllicting. The last person who saw 
him before the accident was Millaine, who says that at half past 1 
o'clock'he was pretty full, but was able to do his work. At that time 
he was going north from the dépôt, probably to take account of the 
cars that had been brought in at 12 :45. It is in évidence that in the 
performance of his duty he carried with him two books, in one of 
which he made entries of the weights of the cars, and in the other he 
kept account of cars forwarded and received. The first of thèse 
books was in évidence showing entries made that night, and there 
is nothing in the nature of the entries to indicate that his work was 
împerfectly performed. The other book, that in which would hâve 
been found, if made, the entries of the last train of cars, was not 
produced or accounted for by the défendant. The defendant's con- 
tention that the deceased was lying upon the track at the time of 
his in jury, or had been lying upon the track at any time that night, 
rests upon conjecture, and is unsupported by évidence. The fact 
that the lantern was overturned and extinguished and lying off the 
side of the track at the point where the deceased was struck, and 
the further fact that he was probably carried a distance of 150 feet 
after he was struck and before he passed under the wheels of the 
engine, would tend to sustain the theory that he was walking on the 
track at the time, rather than that he was lying upon the same intoxi- 
cated. Under such évidence, it is clear that the court would not hâve 
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been justifled in. Instructing the jnry thattheproof of contributoryneg- 
ligence on the part of the décèdent was such that his administratrix 
could not recover. The fact that the deceased was at the time of 
his injury under the influence of liquor or intoxicated is évidence 
of contributory négligence to be considered by the jury, but it doea 
not conclusively establish that défense unless it is proven to hâve 
been the proximate cause of the injury. Holmes v. Eailroad Oo., 
6 Sawy. 290, 5 Fed. 523; Fitzgerald v. Town of Weston, 52 Wis. 354, 
9 N. W. 13; Loewer v. Sedalia, 77 Mo. 431; Cramer v. Burlington, 
42 lowa, 315; Ward v. Eailroad Go., 85 Wis. 601, 55 N. W. 771; Brad- 
well V. Eailroad Co., 153 Pa. St. 105, 25 Atl. 623. The plaintiff in 
error contends that there was error in the instruction of the court 
to the jury concerning the évidence of contributory négligence. The 
bill of exceptions shows, however, that no exception was taken to 
that portion of the charge, The question so raised cannot therefore 
be considered hère. * 

It is urged that the deceased and the employés of the défendant 
who were in charge of the engine were fellow servants, in a common 
employment, and that therefore there can be no recovery by the 
administratrix. It is said that Stapleton was moving his engine 
along the tracks of the terminal company in pursuance of an ar- 
rangement between that company and his employer, and that he 
and the deceased, who was a car accountant, were both engaged in 
an employment necessarily bringing them in contact with passing 
engines, and that they both had the immédiate common object ot 
moving, checking, and caring for the cars and engines of the de- 
fendant in the yards of the terminal company. It is true that 
Craft's duties were to check up the cars that came into the yard, 
whether they belonged to the Northern Pacific Eailroad Company 
or to other companies, but, so far as the record indicates, he was in 
a distinct and separate employment from that of Stapleton, and he 
and Stapleton were in no sensé under a common master, or subject 
to the same control. Stapleton's duty was solely to his employer, 
the Northern Pacific Eailroad Company, while Craft, on the other 
hand, owed no duty to that company, but his duty was to his em- 
ployer, the terminal company. In taking account of the cars of the 
Northern Pacific Company, he was not acting for that company, or 
in its service, but for his employer, and presumably for purposes 
connected with the business of his employer, by whose permission 
or contract the cars of the différent Unes came and went. The fact 
that three railroad Unes in common used the tracks and yards of the 
terminal company, and the fact that the deceased, while in the reg- 
ular discharge of his duties, was exposed to the risk of injury from 
their passing engines, does not affect his relation to those companies. 
In entering the service of the terminal company he assumed the or- 
dinary risks of his employment, one of which was the risk of injury 
from his fellow servants ; but the employés of the railroad companies 
who used the tracks were not his fellow servants, and he assumed 
no such risk as to them. If the relation between the terminal com- 
pany and the Northern Pacific Eailroad Company had been such 
that ail opérations of the servants of both, while in the yards of the 
v.69F.no.2 — 9 
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terminal company, were commanded by a single authority, there 
might be ground for tbe plaintifE's contention, but there is notliing 
in the record in this case to show that such was the fact. In Eail- 
road Co. V. Armstrong, 49 Pa. St. 186, the plaintiff's intestate had 
been in the employment of one railroad company, and the injury 
was caused by the cars of another company, which had the right to 
run its trains over the road of the first company. It was held that 
the plaintifE was not precluded from recovering on the ground that 
his intestate was in the same gênerai employment with the défend- 
antes servants. In Philadelphia, W. & B. R. Co. v. State, 58 Md. 
372, the deceased was an employé of one of three railway companies 
who used the defendant's track, under an agreement with the de- 
fendant company. The court said: 

"WhateTer effect thls agreement had upon the parties to it, It could not hâve 
any upon étrangers to It, nor alter nor change the relation of either of them 
toward third parties, nor hâve the efteet of making those who were employed 
and paid wages by either o£ the eontracting parties the employés of the other 
parties." 

In Phillips V. Railroad Co., 64 Wis. 475, 25 N. W. 544, there was an 
agreement by which the Wisconsin Central ran its trains a short 
distance over the defendant's road, but on times, orders, etc., of the 
latter company. The deceased was employed by the Wisconsin 
Central, and was killed while on the defendant's road, by the négli- 
gence of defendant's servants. The court held that the employés of 
the two companies were not fellow servants, for the reason that the 
employer of the injured man had nothing to do with the sélection of 
the négligent servants of the défendant, and had no power to dismiss 
them, and the deceased was not paid or employed by the défendant, 
but by a différent and independent corporation. There are some 
cases which apparently hold a différent doctrine, but it will be 
found that the décision in those cases was controlled by the fact 
that, by contract between the employer of the servant who was in- 
jured and the employer of the servant who was négligent, the con- 
trol of the property M'hich was jointly used was vested in one or the 
other of the two employers, and that thus a common control was 
established over ail the employés of both. Thus, in Railroad Co. v. 
Clark, 2 111. App. 596, it was held that where a railroad company 
leases of another the right to use its track, the employés of both 
roads will be deemed fellow servants. But the décision was ex- 
pressly based upon the stipulation of the lease which provided that 
the road should be used subject to the control, rules, and orders of 
the lessor company, and the court entertained the view that the 
lessor company became thereby the common master of the employés 
of both roads. The case of Johnson v. City of Boston, 118 Mass. 
114, is relied upon by the appellant. That décision, however, also 
comes within the rule of the case last mentioned. The plaintiff 
was employed by a contracter, who had engaged a large number of 
men to drill and blast rock for the city of Boston, in constructing 
the sewers of that city. The city also, by its superintendent of 
sewers, employed other servants in the same work. Some of the 
latter caused the injury to the plaintiff for which he sued the city. 
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It was held that he could not recover, for the reason that, notwitli- 
standing his separate engagement to work for his immédiate em- 
ployer, he was nevertheless in the service of the city, and had con- 
sented to the temporary transfer of his services to the control of the 
défendant'» foreman, and was under the direct charge and manage- 
ment of that foreman, wlio also controlled the action of the em- 
ployés by whose négligence he was hurt. Of similar import was 
the décision of the court in Corneilson v. Railway Co., 50 Minn. 23, 
52 N. W. 224. The judgment will be afiarmed, wlth costs to the 
défendant in error. 



MORRIS V. GRIFFITH & WEDGE CO. 

DOVBÏ V. SAMB. 

(Circuit Court, S. D. Ohîo, E. D. July 8, 1895.) 

Nos. 666, 667. 

Corporations — Powers of Opficers— Signing Notes. 

W., a stockholder to a small amount and vice président of ttie W. Com- 
pany, which was substantially owned and managed by W.'s father, exe- 
cuted certain notes, in tlie name of ttie company, for loans, wliich he rep- 
resented to be for the company's use. Nelther the statutes under which the 
Company was organized nor any régulations or by-laws adopted by the 
stockholders or directors gave the vice président authority to sign notes, 
and it did not appear that W. had ever signed any notes for the company, 
except those in question, and others of which they were renewals, but, 
on the contrary, that the notes of the company were usually signed by W.'s 
father, the président, and by the treasurer. The money received for the 
notes was used, in part, to pay a draft drawn on the company by W. and 
accepted by his father, in the name of the company, but without the 
knowledge of the directors, and solely for W.'s benefit, and. In part, de- 
posited In the company's bank account, but credited to W.'s father, to re- 
place a check of the company given to W. and cliarged to his father. The 
remainder of the money was retained by W. Eeld, that the W. Company 
was not liable upon the notes. 

Thèse were two actions by Henry Gr. Morris and John S. Dovey, 
respectively, against the Griffith & Wedge Company upon two 
promissory notes. The cases were tried by the court without a 
jury. 

Butterworth & Dowell, for plaintifls. 

J. J. Stoddard and F. A. Durban, contra, 

SAGE, District Judge. Tliese actions are upon promissory notes 
executed in the name of the défendant company, in the city of Phila- 
delphia, Pa., by Frank N. Wedge, who was at the time vice président 
of the défendant company, and by him there delivered to the plain- 
tiffs. The notes to the plaintiff Henry G. Morris were for |5,300, 
dated February 6, 1890, at 30 days, and for |5,200, dated March 30, 
1890, at 90 days, both to his order. The flrst was a renewal of a 
note of the same description dated October 3, 1889, at four months; 
the second, a renewal of a note dated January G, 1890 ; and that was 
a renewal of a note of the same description dated October 3, 1889. 
The original notes were for money loaned by Morris, as he under- 
stood, and as was represented by Wedge, to the défendant company. 
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Morris, through his agent, Dovey, gave to Wedge, at Philadelphia, 
for the two original notes, a New York draft for $10,000, dated 
October 4, 1889, payable to tlie order of Dorey & Co., and by theni 
indorsed to the order of Frank N. Wedge. The note to the plaintiff 
John S. DoTey was made at Philadelphia, January 10, 1890, although 
dated as at Zanesville, Ohio, for |5,000, and signed in the name of the 
défendant company by Frank N. Wedge, vice président, and by 
him there delivered to Dovey, who remitted the money therefor 
to Wedge in varions sums, making up the amount of the note, 
within 10 days or 2 weeks after the delivery of the note to him, 
retaining a balance for interest or discount. This also was a loan 
represented by Wedge, and understood by Dovey, to be for the 
défendant company. The défense is that Frank N. Wedge had no 
authority to borrow money for the défendant company, or to use 
its notes; also that the money sued for was not borrowed for the 
company; that the company got no part of it, and that it was used 
by Frank N. Wedge for his individual purposes. That ail the money 
was used by Frank N. Wedge for his individual purposes is in 
évidence, and uncontroverted, excepting that it appears that $2,500 
of the money obtained from Dovey was deposited in bank to the 
crédit of the company. The défendant company was organized 
under and subject to the provisions of the corporation statutes of 
the state of Ohio. Section 3248, Rev. St. Ohio, provides that the 
corporate powers, business, and property of corporations formed 
under the act must be exercised, condacted, and controlled by the 
board of directors, or, where there is' no capital stock, by the board 
of trustées. Section 3249 authorizes every corporation to adopt a 
code of régulations for its government, not inconsistent with the 
constitution and iaws of the state. By section 3251 régulations 
may be adopted or changed by the assent thereto in writing of two- 
thirds of the stockholders, or by a majority of the stockholders 
at a meeting held for that purpose upon due notice. It is to be 
noted that the power to make régulations is vested in the stock- 
holders, and not in the board of directors. Référence to section 
3252 will make it apparent that section 3251 secures to the stock- 
holders an effectuai and bénéficiai control over the board of direct- 
ors, and salutary means of keeping them and the oflQcers of the 
corporation in check, so that its afEairs shall be managed within 
due bounds and with due regard to the interests and rights of the 
stockholders. Section 3252 spécifies what may be provided for by 
régulations, including "the duties and compensation of offlcers." 
Section 3250 authorizes the trustées or directors of a corporation 
to adopt by-laws for their government, not inconsistent with the 
regulatiojis of the corporation or the constitution and Iaws of the 
state, and to change the same at pleasure. Hère it is to be observed 
that the by-laws are for the government of the board of directors. 
The board of directors of the défendant company undertook, by 
article 4 of the by-laws of the corporation, to prescribe the dutiea 
of the président and of the vice président, as follows: 

"It shall be the duty of the président to préside at ail meetings of the stoct- 
holders and directors, and to sign the records thereof and ail certificates of 
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Stock, décide ail disputes arislng among the stoekholders pertaiaing to the 
employment of employés, which décision shall be final, and in a gênerai way 
to perform ail the duties usually incident to such office, or which shall be re- 
qulred by the stoekholders or directors. It shall be the duty of the vice prési- 
dent to perform ail the duties of the président in case of the latter's absence 
or disabillty." 

Article 5 deflnes the duties of the secretary, as follows: 
"It shall be the duty of the secretary to keep an accurate record of the acts 
and proceedlngs of the stoekholders and directors, give ail notices required by 
law and the acts of the stoekholders and directors; keep proper books of ac- 
count and books for transfer of stock; on the expiration of his term of office 
deliver ail books, papers, and property of the company in bis hands to his suc- 
cessor or the président, and in a gênerai way to perform ail the duties usually 
pertalning to the office." 

Article 6, in defining the duties of the treasurer, provides' that: 
"The treasurer shall receive and safely keep ail money and papers of value 

belonging to the company, and dispose of the same under the direction of the 

board of directors." 

Article 13 provides that: 

"The board of directors may appoint an executive committee of not less 
than three members of their own number, who shall hâve charge of the man- 
agement of the business and affairs of tbe company in the intérim between 
the meetings of the directors, with power to flx priées for the company's 
products, détermine crédits, make investments, and generally to discharge the 
duties of the board of directors, but not to Incur debts, excepting for eurrent 
expenses, unless specially authorized. They shall at ail times act under the 
direction and control of the board of directors, and shall make report to the 
same of their acts, which shall form a part of the records of the company." 

Thèse articles are relied upon as flxing the duty and limiting the 
authority of the président, the vice président, the secretary, and 
treasurer, and of the executive committee. As we hâve seen above, 
however, the duties of officers must be provided for by régulations 
adopted by the stoekholders, and the by-laws which may be adopted 
by the directors are to be only for their own government. However, 
thèse by-laws, although not authoritative, may be referred to in con- 
sidering the mode of conducting the business and administering the 
affairs of the corporation. From the testimony of Mr. Gigax, treas- 
urer and bookkeeper of the défendant company, and called on its 
behalf, it appears that from the organization of the company down 
to and including the time of the transactions involved in thèse actions, 
Francis Wedge was its président and managing and directing spirit; 
that he directed its affairs, accepted bUls of exchange, and signed 
notes, and that the treasurer did whatever he was by him directed 
to do. He testifles that if "we" (meaning the company) needed money 
he would say to Mr. Wedge or Frank Wedge or Charlie Wedge 
(brother of Frank N.) that "we needed some money, and I would 
draw up a note for whatever amount was needed, and we signed it, 
and we took it to the Citizens' National Bank [of Zanesville] and dis- 
counted it, and we checked against that to pay our bills. I would 
make a list of what we oWned, and the Citizens' National Bank would 
give me New York drafts." He testifles that he wrote the checks and 
Mr. Wedge signed them. Who was "we" in his testimony respecting 
the signatures to notes, he was not asked, and did not explain, 
but if we turn to the record of his testimony as to the signing of a 
115,660.98 note, to which référence will hereinafter be made, we flnd 
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that Frank N. Wedge, the vice président, and Ms father, Francis 
Wedge, the président, were standing in the office of the company at 
Francis Wedge's desk, and the witness saw Francis Wedge, the 
président, sign the paper, and then Frank Wedge said to the witness, 
"Sign this note." Witness looked at it, and answered, "No, we don't 
owe the Oitizens' National Bank 115,000." Frank said, "Yes, we do." 
The witness insisted that they did not, and refused to sign it, except 
by order o£ the directors. Witness spoke to one of the directors, 
and, upon his suggestion, they went to the counsel of the company, 
and the matter was talked over. The counsel asked whether Mr. 
Wedge (the président) had crédit on the books. The witness 
answered in the affirmative. Counsel responded that there was no 
objection to Mr. Wedge's drawing up to the amount of his crédit. 
That was then, as the books show, |27,000. The witness returned 
to the office, said he would sign the note, provided it was charged to 
Francis Wedge's account, and he did sign it and so charge it, but 
did not know what the note was for. From this it would appear that 
it was the custom for the treasurer as well as the président to sign 
notes made in the name of the company. There is no testimony in 
the case that Frank N. Wedge, the Tice président, ever was authorized 
to sign notes, or did in fact sign notes, in the name of the company, 
excepting those in suit in this case, and others for which they were 
renewals, and still others, — ail which were on account of his personal 
transactions, but made in the name of the company. Frank N. 
Wedge was a speculator. He had taken a venture in a proposed belt 
railroad at Zanesville, which resulted disastrously. He seems to hâve 
been a favorite of his father. At ail events, his father was induced 
to assist him not only by advancing money, but by aiding him in 
the negotiation and use of the notes sued on, of the originals for 
which they were renewals, and of prier notes, which made up the 
note for $15,660.98 above referred to. Charles Wedge, the elder 
brother, remained at Zanesville, was a stockholder in the company, 
attended strlctly to business, and was not contented in his mind over 
the transactions of Frank N. Wedge, and the use he made of his 
influence over his father. Frank N. Wedge was the prodigal son. 

For the plaintifls it is urged that the défendant company was a 
large manufacturing concern which succeeded Grifflth & Wedge, a 
prospérons and wealthy manufacturing flrm. In 1885 Grifflth died, 
and Francis Wedge purchased the interest of his estate in the 
business, and, to préserve the name and good will of the company, 
organized the défendant corporation. He subscribed for, and was 
until his death the owner of, ail the capital stock, excepting 10 shares 
transferred to each of his flve children, a few shares to workmen and 
employés, including one share to Gigax, 30 shares subsequently pur- 
chased by Charles Wedge, with possibly 50 other shares, — so that 
for ail practieal purposes Francis Wedge was the company, the 
other stockholders having been made such for the purpose of 
organization, and to enable Francis Wedge to continue the business 
without change of name through the agency of the corporation. The 
crédit of the compnay depended upon the crédit of Francis Wedge. 
He was président. Frank N. Wedge was vice président and secre- 
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tary and an active business officer of the company. He bought and 
sold for the company, contracted debts, and discharged the duties 
that pertained to the office he held. Francis Wedge chose his own 
directors, designated the oflQcials, and was suprême in ail the com- 
pany's affairs, by obvions right and by vested authority. Counsel 
for plaintiffs disclaims any intent of calling in question the légal 
rights of a small stockholder, or to claim that the power or authority 
of an oflQcer is greater where he owns substantially ail the stock; nor 
does he claim that the authority of the défendant corporation is not 
limited and controlled by the statutes under which it was organized, 
there being no spécial charters in the state of Ohio. The point 
sought to be emphasized is that, whatever the légal theory, Francis 
Wedge was actually in ownership and authority, for ail practical uses 
and purposes, the GrifBth & Wedge Company; and that nobody 
could, and nobody did, dispute or question that fact until about the 
spring of 1890, when ail objections were suggested and stimulated 
by Charles Wedge, who was solicitons about his prospective share in 
his father's estate. 

Now, while it is unquestionably true that ail the facts and cir- 
cumstances may be looked at to ascertain what was the recog- 
nized course of business and the extent of the authority of Francis 
Wedge as président of the company, his large holdings of the stock 
of the company cannot be regarded as in the least conferring upon 
him any authority whatever to manage or control its business. The 
small stockholder in a corporation is the one especially under the 
care and protection of the law. Wedge's authority as président must 
be found, in the absence of any régulation âxing it, by référence to 
the usual and recognized course of business of the company. It 
is not shown that, excepting in the instances in question in this 
litigatiOn, he ever issued the paper of the corporation over his own 
signature as président, without at least also the signature of the 
treasurer. As to Frank N. Wedge, it does not appear that he ever, 
aside from the transactions involved in this action, as vice président 
signed the name of the company to a note and issued it as such. The 
negotiation of the notes sued upon was directly between him and the 
plaintiffs. They relied upon his statement that he was authorized 
to exécute the notes of the company. They were bound to know 
the statutory provisions hereinbefore cited, deflning the rights and 
authority of the board of directors. AU the transactions of the 
company in the matter of negotiating its notes had been with the 
home bank at Zanesville, and, so far as the évidence shows, the 
notes had been signed and used with the concurrence of the prési- 
dent, vice président, and Gigax, the . treasurer. So far, then, as 
the case rests upon the authority of Frank N. Wedge to make and 
negotiate notes of the company, it is against the plaintiffs. The case 
of Bank v. Armstrong, 152 U. S. 346, 14 Sup. Ot. 572, is in point. 
There, upon a proposition signed by the vice président of the Fiaelity 
National Bank, in his own name, without any officiai désignation, 
a New York bank made a loan of |200,000, which was placed on its 
books to the crédit of the Fidelity Bank, and afterwards drawn ont 
by drafts of that bank, the under standing of the New York bank 
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being that the proposition for the loan was from the Pidelity Bank. 
The suprême court said that it must bé shown that the Ohio bank 
was really a party to the transaction, either by having authorized 
its vice président to effect the loan on its behalf or by having ratified 
his action and accepted and enjoyed the proceeds of the discount. 
The court said that there was no évidence whatever that the board 
of directors of the Fidelity National Bank gave authority to its 
vice président to boiTOw money on behalf of the bank, much less 
to borrow so enormous a sum. The court said the most that could 
be claimed in the case was that the vice président acted as the 
principal executive bfflcer of the bank, but that it could not be 
pretended that as such he had power, without authority from the 
board, to bind the bank by borrowing |200,000 at four months" 
time. Granting that the bank in certain circumstances might 
become a temporary borrower of money, the court held that such 
transactions would be so much out of the course of ordinary and 
legitimate banking as to require those making the loan see to it that 
the ofBcer or agent acting for the bank had spécial authority to 
borrow money; and that, whatever power the board of directors 
had to borrow that sum, it was obvions that the vice président, 
however gênerai his powers, could not exercise such a power unless 
specially authorized so to do; and that it was equally obvions that 
persons dealing with the bank were presumed to know the extent 
of the gênerai powers of its oiïicers. So, hère, the public statute 
under which the défendant corporation was organized déclares that 
the corporate powers, business, and property of the corporation must 
be exercised, conducted, and controlled by the board of directors, 
and that the duties and compensation of ofScers are to be provided 
for by régulations made by the stockholders. In the case of Bank v. 
Armstrong the court said that there was no évidence that the board 
of directors of the bank had any knowledge of the transaction, 
and the same is true in the présent case. It was said, however, 
that the bank might be held if ratification on its part could be 
shown, and that a corporation might become liable upon contracta 
assumed to hâve been made on its behalf by an unauthorized agent 
appropriating and retaining, with knowledge of the facts, the bene- 
flts of the contracts so made on its behalf. 

This brings us the second reliance of the défense, to wit, that 
the money received from the plaintiffs was used, in the Morris Case, to 
pay outstanding obligations of the company, and in the Dovey Case 
was placed in part to the crédit of the défendant company upon its 
bank account. The money received from Henry Gr. Morris was used 
by Frank N. Wedge to pay an acceptance of the company drawn 
by him in favor of Bolton Bliss and Dallett, of New York, and 
acceoted by Francis Wedge, président. But that was an indebted- 
ness of Frank N. Wedge upon his personal account. It never came 
to the knowledge of the board of directors of the défendant com- 
pany. Hère again we turn to Bank v. Armstrong, where the court 
say that: 

"A ratification, to be efflcacious, must be made by a party who liad power 
to do the act in the tirst place,— that is, iu the présent case, the board of 
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direetors; and that It must be made with knowledge of the materlal faets. 
There is not the slightest évidence shown in this record that the board of the 
Fldelity National Bank, by any act, formai or informai, undertook to ratity 
Harper's action in the premises, or that they had any knowledge of the trans- 
action." 

It appeared also in that case that the money advanced by the 
New York bank was, at Vice Président Harper's request, placed 
to the crédit of the Ohio bank, but it was shown that it was with- 
drawn partly by Hopkins, the assistant cashier, and partly by Har- 
per himself, by drafts in the name of the bank, but that the moneys 
thus drawn never came into the possession or use of the bank. 
The court said: 

"The moneys were appropriated by Harper to his own use, or, at ail events, 
It does not appear that the bank ever got a penny of the borrowed money, or 
any beneflt or advantage whatever by reason of the transaction. The mère 
placing of the money in the name of the Ohio bank involved no ratification by 
the bank, unless it was so placed with their knowledge and assent, nor did me 
withdrawal of the money by drafts drawn by Harper or by his direction in 
the name of the bank constitute a receipt by the bank of such money, unless 
it was, in point of fact, received and used by the bank or for its beneflt" 

So, in this case, the money was applied to the discharge of a 
claim which had been put in the form of a claim against the défend- 
ant Company without the knowledge or consent of its direetors, but 
was in fact a claim growing out of an individual transaction by 
Frank N. Wedge; and the fact that he had, through his father, with- 
out the knowledge or consent of the direetors, procured an accept- 
ance of a draft drawn by him as vice président upon the défendant 
Company did not and could not, under the ruling in the case of Bank 
V. Armstrong, couvert the draft into an obligation of the défendant 
Company. Looking at the transaction in its true light, and strip- 
ping it of ail coverings and disguises, the money received from 
Morris went to pay Frank N. Wedge's individual indebtedness. As 
to the |5,000 received from Dovey, it was ail paid to Frank IST. 
Wedge. According to his testimony, he turned over |2,500 to the 
Company, by depositing Mr. Dovey's check to that amount to the 
company's crédit in the National Bank at Zanesville. Two days 
before that, his father had had a check issued to him (Frank N. 
Wedge) for $2,100, but charged to himself, and when the |2,500 
check was deposited, |2,100 of it was credited to his f ather's individ- 
ual account. The remaining |400 was credited to Frank N. 
Wedge's account, and he immediately drew that |400 out. This is, 
in ail essential particulars, what waé done in Bank v. Armstrong. 
As was suggested by counsel, the company was simply made a 
clearing house in the matter. This case is clearly distinguishable 
from Merchants' Bank v. State Bank, 10 Wall. 604, where a cashier 
had certifled checks in accordance with his custom, known to and 
acquiesced in by the direetors of the bank. It also differs from the 
cases dealing with securities that were on their face actually within 
the scope of the authority of the offlcer of the corporation issuing 
them, but defended against becanse some condition précèdent had 
not been performed, and from cases where the act was clearly with- 
in the apparent authority of the ofïïcer or agent, and the défense 
rested upon some fact aliunde. None of the citations recognizing 
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the presùmption as to the regularity of the act, thé power or au- 
thority of the person assuming to act not being in question, apply 
in this case. As was said by the suprême court in Supervisors v. 
Schenck, 5 Wall. 784: 

"It Is settled law that a negotîable seeurity of a corporation whicli iipon its 
face appears to liave been duly issued by such corporation, and in conformity 
with the provisions of its charter, is valid in the hands of a boua fide holder 
thereof , without notice, although such seeurity was in point of f act issued tor 
a purpose and at a place not authorized by the charter of the corporation." 

The distinction is that in this case there is no showing that 
either the président or rice président of the défendant corporation 
had authority to make and issue its promissory notes, nor that it 
had been their custom to do so. It bas been held that the président 
of a corporation has no greater powers, by virtue of his office merely, 
than any other director of the company, except that he is the presid- 
ing ofScer at the meetings of the board. Railwav Co. v. James, 
22 Wis. 198. In Titus t. Railroad Co., 37 N. J. Law, 98, the suprême 
court of New Jersey said that: 

"In the absence of anything in the act of iucoi-poration bestowing spécial 
Power upon the président, he has, from hls mère otticial station, no more con- 
trol ovér the corporate property and funds than any other director. The af- 
falrs of corporate bodies are withia the exclusive control of their directors, 
from whom authority to dispose of their assets must be derived." See, also, 
Westerfield v. Radde, 7 Daly, 326; McOullough v. Moss, 5 Denio, 56T. 

It is undoubtedly true that when the président of a corporation 
by custom exercises larger powers, with the knowledge and acquies- 
cence of the board of directors, the corporation would be estopped 
to deny their authority. As was said in 10 Wall. C04, évidence of 
powers habitually exercised by the officer of a corporation (in that 
case the cashier of a bank), with its knowledge and acquiescence, 
deflnes and establishes, as to the public, those pow«rs, provided tliey 
be such as the directors of the corporation may, without violation 
of its charter, confer on such cashier. The trouble with the case 
for the plaintiffs is that no such custom is shown. On the contrary, 
the testimony of Frank N. Wedge himself is that, excepting the 
notes signed by him for his personal individual beneflt in the name 
of the company, he never afflxed the company's name to a note ; and 
as to Francis Wedge, it is not shown that he was accustomed to 
sign notes in the name of the company without the signature also 
of the treasurer of the company. It is signiflcant in this connection 
that the necessity for the signature of the treasurer was recognized 
by both Francis Wedge and Frank N. Wedge when Gigax, the treas- 
urer, refused to sign the note for $15,660.98; for they did not under- 
take to use it, nor did they claim the right to use it, until Gigax's 
signature was affixed. The note was for use in the home bank, 
where aJl the paper of the company had been discounted, and where 
the method of doing business by the oiHcers of the company was 
perfectly understood. The notes sued upon and the other notes 
made for the beneflt of Frank N. Wedge were used at Philadelphia 
and New York, where the mode of business of the company was not 
known. Judgment will be for the défendant in each case, with 
costs. 
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CINCINNATI. H. & D. R. CO. V. VAN HORNB. 

(Circuit Qourt of Appeals, Sixth Circuit. July 2, 1S95.) 

No. 306. 

EviDBNCE— Op Repaies to Machine Causing Injurt. 

PlaintifC sued a railway Company for injuries caused by catcliing liis foot 
In a guard rail. A statute made it obligatory upon tlie railway company 
to bloek its guard rails so as to prevent the feet of its employés from being 
caught thereln. The défendant claimed that a block whicii would hâve 
prevented the injury would hâve been inconsistent with the safe running 
of trains, and so could not be required. Beld, that évidence that after the 
accident a sufflcient block was placed in the guard rail, without endanger- 
ing trains, was admissible to show that sueh a block could be used with 
safety. Railroad Co. v. Hawthorne, 12 Sup. Ct. 591, 144 U. S. 202, dis- 
tinguished. 

In Error to the Circuit Court of tlie United States for the West- 
ern Division of the Southern District of OMo. 

This was an action by Stephen A. Van Horne against the Cincin- 
nati, Hamilton & Dayton Railroad Company for personal injuries. 
Plaintiff recovered judgment in the circuit court. Défendant brings 
error. AfSrmed. 

Wm. K. Maxwell (Kamsey, Maxwell & Ramsey, of counsel), for 
plaintiff in error. 
Charles M. Cist and Edgar W. Cist, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge. This is a proceeding in error to review the 
judgment of the circuit court for the Southern district of Ohio in 
favor of Stephen A. Van Horne for $1,000. The plaintiff was a 
switchman in the employ of the défendant in its yards at Ivorydale, 
Ohio, in September, 1890. In the discharge of his duties his foot 
was caught in a guard rail on the track of the défendant company in 
such a way that he was unable to extricate himself before he was 
struck by a locomotive. His foot was torn from the shoe which 
he had on, and luckily was not caught under the wheels, but a bone 
in his foot was broken, and he suffered other injuries confining him 
to the hospital for some time. 

A statute of Ohio passed March 23, 1888 (85 Ohio Laws, 105) pro- 
vides that: 

"Bvery railroad corporation operating a railroad, or part of a railroad, la 
this State, shall, before the flrst day of October, in the year 1888, adjust, ffU 
or block the frogs, switches and guard-ralls on its tracks, with the exception 
of guard-rails on bridges, so as to prevent the feet of its employés from being 
caught therein. The work shall be done to the satisfaction of the railroad com- 
mlssioner." 

The question of fact at issue in the case was — First, whether the 
guard rail in question had been blocked at ail ; and, second, whether, 
if blocked to the extent which the safety of trains would permit, the 
accident in this case could hâve been avoided. The défendant in- 
troduced évidence to show that a block which would hâve prevented 
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the injury would hâve been inconsistent with the safe running of 
trains, and contended that the statute did not require such an im- 
possible précaution. To meet this évidence and contention, the 
plaintiff introduced évidence to show that there was a block, suffl- 
cient to hâve prevented this accident, put into the guard rail after 
the accident, which did not interfère with the running of trains. The 
only ground upon which a reversai is asked is the action of the court 
in allowing évidence to be introduced as to the présence of a bloclc 
immediately after the accident between the guard rail and the 
switch. Counsel for plaintiff, in introducing this évidence, dis- 
claimed any intention of relying upon it to show that there was 
négligence in not having put the block between the rails before, but 
insisted on its relevancy to show the possibility of blocking the guard 
rail without interfering with the running of trains. It is undoubt- 
edly true that under the décision in Kailroad Co. v. Hawthorne, 144 U. 
S. 202, 12 Sup. et. 591, a subséquent altération or repair of a machine 
alleged to be negligently constructed is not compétent évidence of 
négligence in the original construction. The reason for this opin- 
ion is stated by the suprême court of the United States, adopting for 
that purpose the language of the suprême court of Minnesota in the 
case of Morse v. Kailway Co., 30 Minn. 465, 16 N. W. 358: 

"But on mature reflection we hâve eoncluded that évidence of this kind ouglit 
not to be admitted under any circumstanees, and that the rule heretofore adopt- 
ed by this court is on prlnciple wrong; not for the reason given by some courts, 
that the acts of the employés in making such repairs are not admissible against 
their prineipals, but upon the broader ground that such acts afford no legiti- 
mate basis for construing such an act as an admission of previous neglect of 
duty. A person may hâve exercised ail the care which the law required, and 
yet, in the light of hls new expérience, after an unexpected accident has oc- 
curred, and as a measure of extrême caution, he may adopt additional safe- 
guards. The more careful a person is, the more regard he has for the lives of 
others, the more likely he would be to do so; and it would seem unjust that 
he could not do so without being liable to hâve such acts construed as an ad- 
mission of prior négligence. We think such a rule puts an unfair interpréta- 
tion upon humane conduct, and virtually holds out an inducement for contin- 
ued négligence." 

The case of Eailroad Co. v. Hawthorne has uo application to the 
présent case. There was no issue before the jury as to whether the 
failure to insert a block was négligence on the part of the railroad 
Company. It was négligence as a matter of law, and the court prop- 
erly charged the jury that, if the block was not there, and the absence 
of it caused the accident, the défendant was liable. The défendant 
Was therefore not prejudiced by the tendency of the évidence to 
prove an admission by it that the block ought to hâve been there 
because such an admission only tended to prove what the law re- 
ferred to couclusively established. Nor does the case of Eailroad 
Co. V. Hawthorne décide that the charaoter of évidence therein held 
to be incompétent for the purpose of showing an admission of nég- 
ligence might not be admissible for some other purpose. On the 
contrary, in that case the suprême court expressly distinguished a 
case from Massachusetts, — that of Keadman v. Conway, i26 Mass. 
374, 377, — where such évidence was admitted to show, not an ad- 
mission of négligence by the défendant, but an admission that the 
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instrumentality, the defect in which was charged to hâve caused the 
accident, was under the control of the défendant company. So hère 
this évidence was compétent to show that a block could be used 
which would net interfère with the running of trains, and yet which 
would hâve prevented the accident which hère occurred. Judgment 
afflrmed. 



CREFELD MILLS v. GODDARD et al. 

(Circuit Court, S. D. New. York. July 12, 1895.) 

Corporations — Doikg Business in Otheh States— New York Stattjte. 

A statuts of New York (Laws 1892, c. 687, § 15) provides that "no forelgn 
stock corporation * * * shall do business in thls state without having 
first procured from the seeretary of state a certificate that it has complled 
with ail the requirements of law to authorize it to do business in this state. 
• • * No such corporation now doing business In this state shall do busi- 
ness herein after December 31, 1892, without having procured such cer- 
tificate; * • * but any lawful contract previously made by the corpora- 
tion may be performed and enforced within the state subséquent to such 
<îate. No foreign stocli corporation doing business in thls state, without 
such certificate, shall maintain any action in this state upon any contract 
made by it in this state until it shall hâve procured such certificate." 
Held, that the effect of such statute Is not to invalidate contracts made in 
the state by foreign corporations dolng business there without a certificate 
after December 31, 1892, but only to suspend the remedy thereon until 
such certificate has been procured. 

This was an action upon contract by the Crefeld Mills against 
Warren N. Goddard and Frederick N. Goddard. The jury gave a 
verdict for the plaintifE, and the défendants moved for a new trial. 
Denied. 

Hornblower, Byrne & Taylor, for plaintifE. 
Abraham Gruber, for défendants. 

WALLACE, Circuit Judge. Upon this motion for a new trial 
the défendants principally rely upon a review of the riiling at the 
trial adverse to their contention in respect to the invalidity of the 
.contract upon which the suit is founded, this défense having been 
overruled pro forma, in order that it might be deliberately considered 
upon motion for a new trial in the event of a verdict against the 
défendants. The complaint allèges a cause of action in behalf of a 
corporation of the state of Connecticut, for a breach on the part 
of the défendants of a contract by which the plaintifE was to manu- 
facture, and the défendants were to accept, certain cotton goods at 
a specifled price. Among other défenses set up by the défendants 
in their answer they allège that the contract cannot be enforced by 
the plaintifE because of the provisions of chapter 687 of the Laws 
of New York of 1892 (section 15), which is as follows: 

"No foreign stock corporation other than a monied corporation, shall do 
business in this state without having first procured from the seeretary of state 
a certificate that it has complled with ail the requirements of law to authorize 
it to do business in this state, and that the business of the corporation to be car- 
ried on in thls state is such as may be lawfully carrled on by a corporation 
Incorporated under the laws of this state for such or similar business, or, if 
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more thani one kind of business, by two or more corporations so Incorporated 
for such klnds of business respectively. The secretary of state shall dellver 
such certlfleate to every such corporation so eomplylng wlth the requlrements 
of law. No such corporation now doing business In thls state shall do busi- 
ness herein after December 31, 1892, wlthout havlng procured such certlfleate 
from the secretary of state, but any lawful contract previously made by the 
corporation may be performed and enforced wlthln the state subséquent to 
such date. No foreign stocli corporation dolng business In this state wlthout 
such certlfleate shall maintaln any action in this state upon any contract made 
by it In thls state until jt shall hâve procured such certlfleate." 

It appeared upon the trial that the contract was made in Jannary, 
1893, at the city of New York,, where the plaintifE maintained a 
sales room and had a selling agent. It also appeared that the 
plaintiff did not procure any certiâcate from the secretary of state, 
such as was required by the statute referred to, until the 6th day of 
Pebruary, 1895, which was shortly before the comniencement of the 
action. 

The object of the statute is to compel foreign corporations to file 
copies of their charters or acts of incorporation, and a statement 
of the business which they are carrylng on within the state, with 
the secretary of state, and designate an agent having an office or 
place of business within the state, upon whom process against the 
corporation may be servedl Statutes having the like object in view 
are found in many other states of the Union, but the phraseology 
of thèse statutes differs so materially from that of the présent stat- 
ute that the décisions of the courts in construction of their provisions 
are of no material assistance in the présent case. The question 
hère is whether the statute intends to prohibit such foreign corpora- 
tions as are doing business hère, without having procured the cer- 
tlfleate required by the statute, from making any contracts within 
this state in the course of that business, or whether its intention 
merely is to wlthhold any remedy in favor of such corporations upon 
such contracts until the certlfleate shall hâve been procured. Were 
it not for the last clause of the section, undoubtedly such contracts 
would be void, because they would be included in the gênerai pro- 
hibition against doing business within the state. But, in view of 
that clause, such a conclusion is inadmissible without doing violence 
to the familiar principle of interprétation which requires elïect ' 
to be given to ail parts of a statute, and the several provisions to 
be harmonized, if possible, so as to allow each to hâve consistent 
opération. 

It is the manifest purpose of the statute to prescribé a régulation 
with which ail corporations must comply, and to enforce the régula- 
tion by attaching conséquences in the nature of punishment for 
delinquency. It excepts from its opération, for a limited period, 
those corporations which were doing business in this state at the 
time of its enactment, and which, if not thus excepted, might be com- 
pelled to forego their ordinary transactions pending the procuring 
of a certlfleate. It was but just that thèse corporations, which had 
acquired a business domicile hère, with the impliod sanction of the 
state, and had adjusted their business arrangements accordingly, 
should be allotted a reasonable time in which to comply with the 
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régulation, without beîng in the meantime disabled or subjected 
to risk of loss. But this was no reason why they should be treat- 
ed more leniently than other corporations if tbey should reject tbe 
privilège accorded to them. It was équitable and proper that tliere 
should be a temporary discrimination in their favor, but no conceiv- 
able reason can be suggested entitling them to a permanent favorit- 
ism. It was just as désirable in the interests of the public that they 
should comply with thé régulation prescribed as that other corpora- 
tions should do so. When the several clauses of the statute are 
read together, they naturally suggest thèse considérations. Upon 
first impression, and upon analysis, the reasonable meaning of the 
statute would seem to be not to vitiate illégal contracts made in this 
state by foreign corporations doing business hère without having 
procured a certificate, but to suspend as to such corporations any 
remedy upon their contracts during their delinquency. Unless this 
is its meaning, the last clause of the statute can hâve no practical 
opération. Plainly, this clause does not apply to contracts made 
prior to December 31, 1892, by corporations doing business in the 
state at the date of the passage of the act, because it is inconsistent 
with the preceding clause, which distinctly permits such contracts, 
not only to be performed, but also to be enforced within the state 
subséquent to that date. Consequently, the last clause must be 
meant to apply to ail contracts made by corporations doing business 
in disregard of the régulation. Thus applied, unless it is intended 
to qualify the gênerai provision of the flrst clause which créâtes the 
disability to contract, and to mitigate the conséquences of disobedi- 
ence, it is meaningless. Il cannot be believed that, if the législa- 
ture had intended to prohibit the making of contracts by foreign 
corporations during delinquency, any provision would hâve been in- 
serted impliedly authorizing suits upon such contracts in the event 
of a subséquent compliance with the régulation. In many cases the 
delay to which a delinquent corporation would be subjected while 
endeavoring to secure a certificate might be injurious, and perhaps 
fatal, to its remedy upon a contract; and, doubtless, the législature 
was of the opinion that the suspension of the remedy during the 
intérim would furnish a sufficient incentive to coerce a compliance 
with the law. 

The conclusion thus reached accords with the view of the statute 
adopted by the gênerai term of the suprême court in Gas Pipe Ce. v. 
Gonnell, 33 N. Y. Supp. 482. There is nothing in the case of Neu- 
chatel Asphalte Co. v. Mayor, etc., 12 Mise. Eep. 27, 33 N. Y. Supp. 
64, reversing the décision in 30 N. Y. Supp. 252, in consistent with 
this conclusion. 

It has also been urged for the défendants in behalf of their motion for 
a new trial that évidence offered by them was erroneously excluded, 
which, if admitted, would hâve tended to show that delivery orders 
for the goods were given to the plaintiff by the défendants within a 
reasonable time. There was no dispute upon the trial that défend- 
ants had not given orders for the undelivered part of the goods upon 
which the claim for damages was based. The défendants refused 
to accept thèse goods, placing their refusai upon the breach of car- 
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tain conditions of the contract on the part of the plaîntiff. The jury 
were instrncted that, if there had been such a breachi on the part 
of the plaintifl, the défendants were entitled to a; verdict. The évi- 
dence excluded had no bearing whatever upon the issues which were 
flnally submitted to the jury, 

The motion for a new trial is denied. 



UNITED STATES v. WILSON. 
(District Court, B. D. Missouri, E. D. May 20, 1895.) 

1. Cbiminai, Law— Selling Liquor •without License— What are Liquors. 

Theterm "domestic distilled spirits," as used in the law requlring retail 
liquor dealers to pay a spécial tax to the United States before engaging 
In the business, does not include patent or proprletary medicines, manu- 
factured and sold, In good faith, for curatlve or health-imparting prop- 
ertles, although they may contaln a large percentage of distilled spirits as 
one of their essentlal ingrédients; nor does the fact that men with strong 
appetites for drink occaslonally buy such préparations, and by the use of 
them become drunk, fumish any adéquate reason for classifying them as 
distilled spirits. 

2. Samb— Dbceptive Kambb. 

The Jaw, however, is not to be evaded by mère deceptive names, and if 
alcoholic beverages In whlch the essentlal ingrédient is distilled spirits, 
dlsguised by aromatlc or other drugs, are commonly bought and sold as 
and for Intoxicating beverages, the same are not to be classed as patent or 
proprletary medicines, by whatever names they may be known, and the 
seller thereof Is liable to the tax as a retail liquor dealer. 

Indietment for carrying on business of retail liquor dealer without 
having first paid spécial tax. 

It apneared by the facts in évidence in this cause that the défendant was 
carrying on a gênerai merchandise business, such as usually conducted at eoun- 
try stores. In addition to the usual stock of groceries, dry goods, agricultural 
implements, etc., he sold patent or proprletary medicines. Among the latter 
were préparations of the Donnell Manufacturing Company known as "Don- 
nell's Empire Tonic BItters." Thèse latter were sold by the bottle, in the 
original package as put up by the proprietor. Each bottle contained about 13 
ounces of Uquid. Of this, 21/5 ounces was alcohol, OV5 ounces distilled 
water, balance consisting of varions barks, roots, drugs, flavors, and sugar. 
On each bottle a printed label was pasted, glving the name of the article, the 
varions diseases for which It was supposed to be a spécifie, and ths dose in 
whlch it was to be taken. The testimony on tlie part of the United States 
was that, while the défendant had sold by the bottle, in the original package 
or bottle, as received by hlm from the compounder, his customers had some- 
times opened the bottles In his store, and drank from them on the premises, 
and that in some cases the same efCect had been produced on persons using 
it as if they had drank whisky; that the préparation contained from 17 to 20 
per cent, absolute alcohol, and was drunk as a beverage by some purehasers, 
to the knowledge of défendant. On the part of the défense, évidence was in- 
troduced tending to show that the préparation was a genuine médicinal prép- 
aration; that it was put up by the manufacturers In accordance with a pre- 
scribed formula, which they had foUowed for over 25 years, and sold by 
them to dealers as a médicinal préparation or patent medicine. Testimony of 
physiclans and of chemists was also introduced, tending to show that the 
préparation contained no more alcohol thau necessary to préserve the varions 
drugs, etc., In solution, to prevent fermentation, and make the mixture palat- 
able; that less alcohol présent In the préparation would hâve rendered it lia- 
ble to speedy fermentation, and that it was a useful tonic and alteratlve. The 
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défendant had not pald spécial tax as a retall liquor dealer. It was aiso In évi- 
dence that the Donnell Mahufacturing Company, compounders o( the prépara- 
tion, had been in business for over 25 years, putting up thèse bitters and oth- 
er préparations, and had never been required to pay spécial taxes as rectifiers, 
compounders, or whalesale or retall liquor dealers. At the conclusion of the 
testimony and argument of counsel on the law and the facts, counsel for dé- 
fendant asked the court to charge the jury as it had charged in the orevious 
case of U. S. v. Holley.i tried before the same court 10 days previously. The 
Court: "I will give substantially the same charge in this case that I previ- 
ously gave at your request in the Holley case." 

W. H. Clopton, U. S, Atty., and W. S. Anthony, Asst. U. S. Atty., 
for the United States. 
Oeo. D. Reynolds, for défendant. 

PRIEST, District Judge (charging jury). The fédéral law re- 
quires ail retail dealers of liquor to pay a spécial tax before 
engaging in that business. The défendant in this case is charged 
with a violation of that law, — that is, for selling by retail, liquor 
in less quantity than flve gallons. The law itself deflnes who are 
retail liquor dealers. It says that every person who sells or offers 
for sale foreign or domestic distilled spirits, wines, or malt liquors, 
in less quantity than ûve gallons at the same time, shall be regarded 
as a retail dealer in liquors. The proof in this case shows the sale 
of no other liquor by the défendant in less quantities than flve 
gallons, at the time charged in the indictment, than "Empire Tonic 
Bitters," prepared by Donnell & Co., and commonly referred to as 
"Donnell's Bitters;" and it is claimed by the government that this 
préparation cornes within the définition of "domestic distilled 
spirits." Domestic distilled spirits, as used in the law just quoted, 
does not include patent or proprietary médicinal préparations manu- 
factured and sold in good faith for curative or health-imparting 
properties, although they may contain a large percentage of distilled 
spirits as one of the essential ingrédients of the préparation. The 
law, however, is not to be evaded or juries to be deceived by mère 
names which may be added to or used to designate a certain prépara- 
tion composed in the essential parts of distilled spirits. If alcoholic 
beverages, in which the essential ingrédient is distilled spirits, in the 
form currently known as alcohol or whisky, disguised by aromatic or 
other drugs, which are evidently mère substitutes for whisky or other 
forme of distilled spirits, are commonly sold and bought as and for an 
intoxicating beverage, then such préparations are not to be classed as 
patent medicines or proprietary medicines, no matter by what names 
they may obtain circulation and crédit. If, on the other hand, it ap- 
pears from the évidence that the quantity of alcohol employed in the 
préparation of them is not greater than is necessary to extract the 
vlrtue of the médicinal herbs used, and to hold the same in solution, 
and that the articles are put up, advertised, and sold by the manu- 
facturers as médicinal préparations, and they possess, or at least 
in good faith are believed to possess, curative properties, or ai-e 
promotiTO of good health, then they should be classed as médicinal 
préparations, and not as distilled spirits, and the dealers in the same 

i See note at end of case. 
v.69F.no.2— 10 
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are not retail liquor dealers witMn the meaning of the fédéral 
statute; nor does the fact that men with strong appetites for drink 
occasionally buy such préparations, and by the use of them become 
drunk, fumish any adéquate reason for classifying them as distilled 
spirits. If a préparation is not intended as a beverage, but is put 
up in good faith as a médicinal préparation, and is only advertised 
and sold by the manufacturer as such, and there are reasonable 
grounds for believing it possesses curative or health-giving qualifies, 
and no more spirits are used in the préparation than are reasonably 
necessary to extract and hold in solution the médicinal properties of 
the various drugs included, such préparation is médicinal, and does 
not lose its character as such, although it is intoxicatîng when used 
to excess. If, therefore, you find that the articles sold by the 
défendant were patent or proprietary médicinal préparations, then 
you should flnd the défendant not guilty. The article in controversy 
was, as it was in the actual bottle or package put up and sold by 
the manufacturer, either distilled spirits or a proprietary medicine. 
If it was distilled spirits, — that is to say, alcohol or whisky being 
the chief component part, — and only disguised by the présence of 
médical drugs when put up and sold by the manufacturer, then the 
défendant is liable to the tax as a retail liquor dealer, if he sold it, 
provided he knew that it was intoxicating, and was bought and 
used as a beverage, and not for any médicinal properties supposed 
to be contained in it; but if it was, when manufactured or corn 
pounded, a proprietary medicine, put up and sold by the manufac- 
turer in good faith, and was sold by the défendant in the original 
package by the bottle, with the manufacturer's label on it, contain- 
ing directions for using it, the article did not lose its character as 
a proprietary medicine, and the défendant, in selling it, did not be- 
come a retail liquor dealer, and is entitled to a yerdict of not guilty 
at your hands. 

It only remains for me, gentlemen of the jury, to call your atten- 
tion to another principle of law, always of value in criminal cases: 
That is that the burden of proof rests upon the state, and that proof 
must go to the extent of convincing your understanding of the truth 
of the claims in the indictment beyond a reasonable doubt. In other 
words, if you hâve a reasonable doubt as to any élément necessary 
to constitute the offense with which the défendant stands arraigned, 
it is your duty to give him the benefit of the doubt and retum a 
verdict of not guilty. 

Verdict, not guilty. 

NOTE. On May 10, 1895, case of tJ. S. v. Holley, above referred to, was 
trled before the same court and a jury, and with the same counsel. The facts 
in It were practlcally the same as in the case of U. S. v. Wilson, except that 
the testimony of the government showed that on one occasion a gang of la- 
borers had corne into the store of the défendant, bought several bottles of the 
Empire Tonle Bitters, drank them on the premises, and had become intox- 
icated. Charge in this case practlcally the same as above, with a few verbal 
altérations. Verdict, not guilty. 
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UTICA FIEE^ALARM TEL. CO. et al. v. MUNICIPAL FIRE & POLICE 

TEL. CO. et al. 

(Circuit Court, D. Massachusetts. June 12, 1895.) 

No. 381. 

Patents— Inpuingement — Fiee-Ai.a rm Boxes. 

The Palmer patent, No. 220,088, for an Improvement in noninterfering 
fire-alarm boxes, cannot, in view of the prior art, as shown particularly in 
the Pond and Ohester patents, Nos. 188,182 and 164,425, respectlvely, 
be construed as extending to ail mechanism whlch performs the main 
funetions efiEected by the devices deseribed in claims 4 and 5. 

This was a bill in equity by tTie Utica Fire-Alann Telegraph Com- 
pany and others against the Municipal Fire & Police Telegraph 
Company and others for infringement of a patent relating to fire- 
alarm boxes. 

Eichard H. Dyer, for complainants. 

James J. Storrow, Jr., and Frederick P. Fish, for respondents. 

CARPENTER, District Judge. This is a bill in equity to restrain 
an alleged infringement of letters patent No. 220,088, issued Septem- 
ber 30, 1879, to Augustus H. Palmer, for improvement in noninter- 
fering flre-alarm boxes. The claims alleged to be infringed are as 
f ollows : 

"4. In combination with the carriage, A, the spring-barrel, spring, and pin- 
lever, p, rod, r, and armature, s, wheroby the armature is positively raised and 
held to the magnet untll the circuit is renewed, substantially as set forth. 

"5. In combination with the rectangle-bar, U, and bent rod, 1, the rod, m, 
thumbscrew and jam-nut, z, and armature, s, whereby the rectangle-bar Is 
held from engagement with the signal-rack, and a positive noninterference 
obtalned with ail the other boxes of the circuit, substantially as shown and 
deseribed, and for the purposes set forth." 

The device employed by the respondents can be held to infringe 
this patent only by construing the two claims hère in controversy to 
cover ail mechanism which performs the main funetions performed 
by the devices deseribed in those two claims. Shortly stated, thèse 
are as f ollows: The device covered by the flfth claim causes the 
armature of the noninterfering mechanism to fall entirely out of the 
fleld of influence of the magnet which holds it in the normal position 
of the apparatus, while the device covered by the fourth <;laim me- 
chanically replaces the armature within the same field of influence, 
by the automatic action of the motor mechanism which drives the 
System as a whole. Thèse main funetions, however, are performed 
in the mechanism shown in several earlier patenta I refer particu- 
larly, with respect to the fifth claim, to the patents to Pond, No. 
188,182, and! to Chester, No. 164,425, and, with respect to the fourth 
claim, to the Chester patent, above named. I therefore conclude that 
the respondents do not infringe, and that the bill must be dismissed. 
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RANSOME et al. v. HYATT. 

(Circuit Court of Appeals, Ninth Circuit. June 2T, 1895.) 

No. 201. 

Patents — Action at Law for Infringbmbnt — f resumption fkom Defend- 
ant's Patent. 

In an action at law, wliere tlie alleged infringing machine is made under 
a subséquent patent, défendant is entitied to an Instruction that the is- 
suance of such patent créâtes a prima facle presumptlon of a patentable 
différence from tlie machine of complainant's patent. Miller v. Manufac- 
turing Co., 14 Sup. Ot. 310, 151 U. S. 20S, and Boyd v. Tool Oo., 15 Snp. Ct. 
837, foUowed and applied. 

In Errer to the Circuit Court of the United States for the Northern 
District of California. 

This was an action at law by Thaddeus Hyatt against Ernest L. 
Ransome and others for infringement of a patent for improvements 
in compositions for floors, roofs, pavements, etc. In the circuit court 
there was a verdict and judgment for plaintiff in a nominal sum, and 
défendants bring error. 

Wheaton, Kalloch & Kierce, for plaintiffs in error. 
John L. Boone, for défendant in error. 

Before OILBERT, Circuit Judge, and KNOWLES and BELLIN 
GrER, District Judges. 

GILBERT, Circuit Judge. The défendant in error was the plain 
tiff in an action at law brought to recover damages for the infringe- 
ment of the Hyatt letters patent, No. 206,112, of date July 16, 1878, 
for an improvement in composition floors, roofs, pavements, etc. 
The spécification of the patent refers to what are claimed to be "new 
and useful improvements in the use and application of hydraulie 
céments and concrètes in combination with métal as a building mate- 
rial," etc., and describes the building material so referred to as hy- 
draulie cément, "concrète," etc., and describes the combination there- 
with of meta! bars or ties embedded therein, and having their sur- 
faces roughened in some manner to prevent them from slipping hori- 
zontally in the material, and proceeds thus: 

"To prevent slipping, thèse ties require also a roughened surface. This 
roughened or nonslipping surface may be made in many ways. For some pur- 
poses a mère sanded, tarred surface may possibly sufflce, but I prefer to use 
métal specially rolled for the purpose, with bosses or ralsed portions foimed 
upon the flat faces of the métal." 

The défendants manufactured building material in a manner simi- 
lar to that described in the Hyatt patent, the only différence being 
that, instead of using métal rods with projections or bosses pro- 
duced in the castlng, they used a square rod, so twisted as to présent 
the appearance of a screw. For the use of the twisted rod in such 
combination, the défendants had secured a patent of date September 
16, 1884, which was read in évidence. The only assignment of error 
necessary to be considered is the refusai of the court to instruct the 
jury concerning the effect to be given to the fact that a patent had 
BO issued to the défendants. 



ACME HARVESTEB CO. V. FE0BE8. 149 

In Corning v. Burden, 15 How. 265, the suprême court, after refer- 
ring to tàe presumption which attends the fact that, after an exam- 
ination of the records of the patent ofBce, a patent has been issned 
for the plaintiff's invention, said: 

"It is not easy to perceiTe why the défendant who uses a patented machine 
fibould not hâve the beneflt of a like presumption in his favor, arising from 
a lilse investigation of the originality cf his invention, and the judgment of 
the public offîcers tbat his machine is new, and not an infringement of the 
patent previously granted to the plaintiff." 

The case of Blanchard v. Putnam, 8 WalL 420, overruled this hold- 
ing pf the court, and decided that évidence of the defendant's patent 
is not admissible. 

The décision in Blanchard v. Putnam was followed in the trial 
of this case, as also in that of Norton v. Can Co., 59 Fed. 137, where 
it was said: 

"Abstractly, It would seem that. If the plaintiff's patent was prima facle 
évidence of novelty (différence from things before it); a subséquent patent 
to the défendant, or for a device used by défendant, would be prima facie 
évidence of novelty (différence from ail things before it, and hence from the 
plaintiff's device), and hence would be admissible in évidence on the issue of 
infringement, and its use would be innocent; and it was so held In Corning 
V. Bittden, 15 How. 271. But this case was overruled In Blanchard v. Putnam, 
8 Wall. 420." 

The récent cases, however, of Miller t. Manufacturing Co., 151 
U. S. 208, 14 Sup, et 310, and Boyd v. Tool Co., 15 Sup. Ct. 837, cit- 
ing Pavement Co. v. Elizabeth, 4 Fish. Pat. Cas. 189, Fed. Cas. No. 812, 
expressly afflrm the doctrine of Corning v. Burden, and hold that the 
issuance of the defendant's patent créâtes a prima facie presump- 
tion of a patentable différence from the prier patent of the plaintiff. 
The plaintiff in error was entitled, therefore, to an instruction which 
would permit the jury to consider the presumption that the law 
créâtes from the fact that a patent has issued in any case. The 
judgment will be reversed at the cost of the défendant in error, and 
remanded for a new trial. 



ACME HAKVESTER 00. T. FROBBS et aL 

(Circuit Court, E. D. Missouri, N. D. June 17, 1895.? 

No. 184. 

L Patents— Décisions bv Other Courts. 

Where a patent was adjudged void by one circuit court after final hear- 
Ing on the merits, and afterwards a demurrer to a bill for infringement 
was overruled by another circuit court, without an opinion, held, that the 
latter décision was not entitled to the same weight as the former, because 
the grounds of it were not apparent, and because a décision sustaining a 
patent Is not entitled to the same considération as one declaring the patent 
invalid. 

.8. Bamb — What Constitutes Invention. 

There is no invention in attaching to each end of a hay ralie (of the class 
usually drawn by two horses hltched to the ends respectively) a pôle ex- 
tending forward, upward, and outward, to which the horse may be at- 
tached by a breast strap for the purpose of bacl^ing the rake from under 
lis load. 
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8. Same— Hay Rakes. 

The Kenaga patent, No. 259,550, for improvements In hay rakes, held 
void for want of invention, notwithstanding the filing of a disclainier. 
Harvesting Oo. v. Martin, 33 Fed. 249, followed. 

This was a bill by the Acme Harvester Company against William 
M. Frobes and others for infringement of a patent relating to hay 
rakes. 

Peirce & Pisher (Paul Bakewell, of counsel), for complainant 

Bannlng & Banning, for défendants. 

ADAMS, District Judge. This is an action for infringement of 
letters patent of the United States, No. 259,550, issued June 13, 
1882, to Martin H. Kenaga, for improvements in hay rakes. The 
complainant brings this action as assignée of the patentée. It is 
claimed by the complainant that Kenaga invented a new and use- 
ful attachment for use on the ordinary horse hay rake or sweep, 
of the class employed with Stackers, and parti cularly on those rakes 
of this class which are drawn by horses hitched, 6ne at each end. 
This attachment consista of pôles secured, one to each end Of the head 
of the rake, extending therefrom forward, upward, and outward, in 
such way as to permit horses attached to a singletree, one at each 
end of the rake head, to be hitched by a breast strap to the free 
front end of the pôles, and thereby to afford facilities for backing 
the rake out frpm under its load, instead of being required to turn 
the horses around, and draw the rake out, as formerly. Thèse pôles 
are intended also to serre the purpose of guiding the horses while 
turning the rake, and warding off or keeping the horses from step- 
ping upon or becoming entangled in the teeth of the rake, which pro- 
ject along the ground in front of the rake head and between the two 
horses so attached to either end of the rake head, as aforesaid. Al- 
though référence is made in the spécifications of the patent and 
proof to the advantages of having the two horses so attached to the 
rake as to bè driven by one boy from a seat behind, midway the head 
of the rake, yet it is admitted by complainant's counsel that the in- 
vention, if at ail, consists only in the attachment of thèse two pôles 
to the ends of the rake extending therefrom forward, upward, and 
outward, for the purposes specifled. 

The record shows that complainant, prier to 1888, under its then 
name of Acme Harvesting Company, instituted a suit in the cii-cuit 
court of the United States for the Northern district of Illinois on this 
same Kenaga patent, of like character and for like purpose as 
this, against Stephen Martin et al., and that, upon full hearing, the 
court (Judge Blodgett presiding), on the 9th day of January, 1888, 
rendered and entered a final decree on the merits, dismissing the 
complainant's bill, on the ground that the patent was invalid for 
want of invention and patentable novelty, and that the decree and 
judgment in said cause became and was final. On dismissing the 
bill in that case, Judge Blodgett filed an opinion, which is published 
in 33 Fed. 249. From this opinion it will be seen that, in Judge 
Blodgett's judgment, there was no invention involved in the use of 
thèse particular pôles. He assimilâtes them, in principle, to the 
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ordinary thills which hâve been used, time out of mind, in connection 
with vehicles mounted on wheels to be drawn or propelled by animal 
power ; and, in so doing, lie expressed the manif est meaning of the 
spécification of the patent, which reads as follows: 

"If preferred, a pair of thills may be connected with each of the arms, B, B. 
in which the horse is hitched in the usnal way, which construction would be 
the équivalent of that shown in the drawing. When thills are used, however, 
it wilî be advisable to employ the pôle, O, by which to hitch the horses' heads 
as an aid in guiding them, in which case said pôles may be relatively light." 

After the entry of final decree by Judge Blodgett in the Martin 
Case, the complainant, on the 14th day of May, 1892, âled in the 
United States patent office a disclaimer, in which, after reciting the 
grant of letters patent to Kenaga, and the niesne assignment by 
which the complainant acquired the rights of the patentée, the fol- 
lowing appears, namely : 

"And your petitioner further représenta that it has reason to believe that. 
through inadvertence, accident, or mistake, the spécification and claim of said 
letters patent are too broad, including that of which the said Martin H. Ken- 
aga was not the flrst inventer; and your petitioner heroby enters its dis- 
claimer to the following matter occurring between line 07 and 77 of the spéci- 
fication of said patent, viz.: 'If preferred, a pair of thills may be connected 
with each of the arms, B, B, in which the horse is hitched in the usual way, 
which construction will be the équivalent of that shown in. the drawing. When 
thills are used, however, it will be advisable to employ the pôle, G, by which 
to hitch the horses' heads as an aid in guiding them, in which case said pôles 
may be relatively light.' Your petitioner hereby disclalms a horse vake having 
the horses independently attached at the ends of the rake, and having the pro- 
jecting draft bars In combination with forwardly projecting pôles, except 
when such projecting pôles are arrangea so tliat the free front end of each is 
brought forward, upward, and outward from the ends of the rake head." ■ 

Besides the disclaimer, complainant has produced some additional 
«vidence beyond that taken in the Martin Case, tending to show that 
straight pôles would not accomplish the functions contemplated by 
the Kenaga patent, and also showing that the attachment of the 
pôles extending forward, upward, and outward, as in the Kenaga 
patent, serve a useful purpose. Except as supplemented by the dis- 
■claimer and this additional évidence, the case is submitted on the 
«ame proof used in the Martin Case. 

Complainant insists that, by virtue of the disclaimer and additional 
évidence, the case as now presented is substantially différent from 
that presented to Judge Blodgett. By way of argument, counsel 
for complainant say that Judge Blodgett obviously did not take into 
considération the peculiar features of the pôles now claimed by them 
to be novel, but, on the contrary, construed the claim of the Kenaga 
patent to cover broadly the mère attachment to the ends of an 
ordinary sweep rake. of the ordinary pôles, such as are common to 
ail vehicles. 

Ou a carefui considération of Judge Blodgett's opinion, I cannot 
agrée with counsel on this point. The Kenaga patent, including a 
drawing of the rake showing the attachment of the pôles and their 
projection forward, upward, and outward, was before the court in 
the Martin Case, and Judge Blodgett, in his opinion, makes manif est 
référence to thèse peculiar pôles. He says: 
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"If a person uslng such a rake conceived the idea that It would be more 
convenlent to handle the rake to some estent by means of a guidlng pôle or 
backlng jwle, Uke that shown by this patent, It seems to me that with the 
common knowledge which exista among ail those who hâve been In the haBît 
of uslng horse rakes, that they had been backed and guided by means of a 
pôle, there was no Invention in applylng a pôle to rakes of this kind for that 
purpose." 

The disclaimer, therefore, leaves the patent substantially aa con- 
eidered by Judge Blodgett; and the additional eyidence taken in 
this case is cumulative in its character, and relates mainly to the 
utility rather than the novelty of the device. The case, therefore, 
now before the court, is substantially the same as the one before 
Judge Blodgett 

The rùle is well established that where a court of coordinate juris- 
diction has, on full hearlng, declared a patent invalid, this court will 
not reconsider the case, unless there was in the former adjudication 
manifest error in law or manifest mistake in fact Meyer v. Manu- 
facturing Co., 11 Fed. 891; McCloskey v. Hamill, 15 Ped. 750; Cary 
V. Manufacturing Co., 31 Fed. 344; Kidd v. Ransom, 35 Fed. 588. 
I find no such manifest error or mistake. On the contrary, it seems 
to me that the conclusion reached by Judge Blodgett is correct. 

The fact that, in a case instituted subséquent to the décision of 
the Martin Case by this complainant against the Famous Manu- 
facturing Company, in the United States circuit court for the South- 
ern district of Illinois, on the patent now under considération, the 
court overruled a demurrer to the bill of complaint, does not, in my 
opinion, detract from the force and effect to be given to the dé- 
cision upon the merits of the Martin Case by Judge Blodgett. Judge 
Allen, before whom this demurrer was heard, wrote no opinion ; and 
it is impossible, from the record entry overruling the demurrer, to say 
that the court necessarily intended to rule that the patent was valid. 
But, if such were the intention, it would not change the resuit. 
A ruling declaring the validity of a patent is not entitled to the 
same considération as a ruling declaring the patent invalid. 

In Eobinson on Patents (volume 8, § 1184) it is said: 

"Judgments against the patents are, for obvions reasons, of hîgher value 
and wider influence, since a patent Invalid upon any ground is invalid against 
ail the world; and therefore any décision declaring it void, though in a différ- 
ent tribunal and between other parties, afCords a presumptlon of its Invalid- 
Ity ■which the plaintifC can wlth diflaculty overcome." 

For the foregoing reasons, the opinion expressed by Judge Blodg- 
ett in the Martin Case must be held to be the law of this circuit, 
with respect to the patent under considération, until the appellate 
court rules otherwise. The bill is accordingly dismissed. 



NEW DEPARTURH BELL CO. V. HARDWARE SPECIALTÏ CO. et al. 

(Circuit Court, D. New Jersey. July 24, 1895.) 

L CouKTS— CoMiTT IN Patbnt Cases-^New Evidence, etc. 

A décision in another circuit sustaining a patent and adjudging Infringe- 
ment does not preclude the exercise of an independent judgment, where 
important new évidence of anticipation Is Introduced and the aileged in- 
fringing machine is constructed in accordauce with patents of later date 
than that sued on. 
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2. Patehts — Invention — Bell Strikbks. 

It would seem to Involve only common mechanical sklll to plvotally con- 
nect the striker ot a bicycle bell to the rotary arm by a hole through the 
center of the striker, instead o£ by a hole away from the center. 

3. Bame— Invention — Bicycle Bells. 

In relation to bicycle beUs, there is no Invention In substituting, In place 
of a vertlcally operative push bar for actuating the sprlng, a horizontally 
working thumb lever, already well known in the meclianisin of bicycle 
bells. 

4. Same— Construction dp Claims— Limitation. 

Qusere whether a combination claim for Improvement In bells whicS, 
names a "gong" as one of its éléments, and concludes with "substantially 
as set forth," is not limited to a gcaig whlch, as described in the spécifica- 
tion, and shown in the drawings, has an inwardly projecting lug to receive 
the stroke of the hammer, and where without such lug the described con- 
struction is inoperative, notwithstanding that this Is stated to be a "préf- 
érable" construction. 

6. Same— BiCTCLB Bells. 

The Rockwell patent. No. 456,062, for an improvement In bells, if valid 
at ail, is limited to the précise deviee shown, without the use of équiva- 
lents. Patent No. 471,982, to the same inventor, also for an improvement 
in bells, is void for want of Invention. 

This was a bill by the New Departure Bell Company against the 
Hardware Specialty Company and others for alleged inf ringement of 
two patents for improvements in bells. 

John J. Jennings, for complainant. 

Ooult & Howell and J. C. Clayton, for défendants. 

ACHESON, Circuit Judge. This suit is based upon two letters 
patent granted to Edward Dayton Eockwell, assignor to the plaintiff, 
namely, No. 456,062, dated July 14, 1891, and No. 471,982, dated 
March 29, 1892, for improvements in bells. The earlier patent has 
a single claim, as follows: 

"A bell striker having a central aperture for loosely plvoting it to a ro- 
tating hand and various striking points or surfaces around its exterior, and 
adapted to be rotated on its pivot by each blow, to bring to bear a new strik- 
ing surface, substantially as set forth." 

The défendants are charged with the infringement of this patent, 
and, also, with infringement of the second claim of the other pat- 
ent, which reads thus : 

"2. The combination, with a base plate, of a revoluble striker bar, sprlng- 
actuated in one direction, a lever operatively connected therewith, and adapt- 
ed to rotate the striker bar in opposition to the force of the spring, and a gong, 
substantially as set forth." 

Thèse patents were before the circuit court of the United States 
for the district of Connecticut in the case of New Departure Bell Co. 
V. Bevin Bros. Manuf'g Co., 64 Ped. 859. The plaintiff insists that 
the rulings there made are conclusive in this court of the présent 
controversy, and require a decree against the défendants, under the 
well-established rule that in patent causes a décision upon the mer- 
its at final hearing in one circuit will be foUowed, upon the like state 
of proofs, by courts of co-ordinate jurisdiction in other circuits. I 
cordially approve of this rule; and, if the facts had justifled my so 
doing, I would unhesdtatingly hâve acted upon it hère. Its appli- 
cation to the présent case in the manner proposed would hâve re- 
lieved me of the laboi of original investigation. But, as I read the 
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opinion of the learned court of the second circuit, it does not by any 
means havé the scope which the plaintiff claims for it. Besides, new 
évidence of great importance has been submitted hère. Further- 
more, the défendants are manufacturing bicycle bells under and in 
strict accordance with two letters patent nunibered, respectively, 507,- 
804 and 507,805, dated October 31, 1893, granted to Samuel Goulden, 
assignor to the Hardware Specialty Company. Under thèse circum- 
stances, then, I conceive it to be my clear duty, in disposing of this 
bill, to exercise my own independent judgment. 

It is quite plain, even upon the face of Rockwell's patents, and is 
still clearer by the proofs, that neither of his alleged inventions hère 
involved was of a primary character. The avowed object of his flrst 
patent was simply to produce "a more effective and more durable 
device for sounding bells." Now, loosely-pivoted bell strikers, freely 
moving on their pivots, and having varions exterior striking points, 
and so constructed and arrangea as to be thrown by centrifugal force 
against the side of the bell, to sound it, and then instantly to rebound, 
and upon the next stroke presenting a new point of contact to the 
surface of the bell, were undoubtedly old and well known. This is 
indisputable under the proofs. The striker shown by the Rockwell 
patent has a central aperture, and it is loosely carrîed by a pin ex- 
tending up from the striker plate. Upon the uncontradicted évi- 
dence, I hâve the greatest diflBculty in discovering any patentable 
novelty in this device. It is operated by the same means and in the 
same way, and produces the same results, as the prier devices. Piv- 
otally to connect the striker to the rotary arm by a hole through the 
center of the striker instead of by a hole away from the center would 
seem to involve, at the most, the exercise only of good judgment and 
common mechanical skill. If there is any invention hère at ail, it 
is of the lowest order. The plaintiff, then, is to be held strictly to 
Rockwell's spécifie device. Such, indeed, was the conclusion of the 
court in the case of New Departure Bell Co. v. Bevin Bros. Manuf'g 
Co., supra. It was there declared : "Inasmuch as loosely-pivoted bell 
strikers are not new, the patentée must be limited to the construc- 
tion claimed by him." The court therefore held that the défendant 
did not infringe. The language of the court was this: "Inasmuch 
as the striker of défendant* s device has no central aperture, does not 
rotate, and does not by each blow bringto bear a new striking surface, 
it does not embody the invention claimed in said patent, and is not 
an infringement thereof." The défendants' hammers or strikers hâve 
shanks, which work in slots in the hammer arms, and are secured 
therein by burrsriveted on the hammer shanks; andbetweentheburrs 
and hammer arms are sliding friction washers, to prevent rattling. 
It is very certain that the défendants do not use the construction 
described by Rockwell and specifled in his claim. That claim calls 
for a bell striker having "a central aperture for loosely pivoting it 
to a rotating hand." The défendants' hammer does not hâve a 
central aperture. It has no aperture whatever. It has a projecting 
shank, which works in a slot in the hammer arm. Now, if, in the 
face of proofs to the contrary, it be conceded that Rockwell was the 
flrst to make the peculiarly formed striker described in his patent, 
the advance, if any, which he thus made was very slight, and he and 
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Us assignée must be confined to the précise device he has claimed. 
The owner of this patent is in no position to invoke the doctrine of 
équivalents. Kevstone Bridge Co. t. Phoenix Iron Co., 95 U. S. 274, 
278; Eailway Colv. Sayles, Î)7U. S. 554; McClain v. Ortmayer, 141 
U. S. 419, 12 Sup. et. 76; Holman v. Jones, 9 G. G. A. 385, 61 Fed. 
105. The suprême court in its latest rulings seems more and more 
inclined to hold mère improvers rigidly to their claims. Wright v. 
Yuengling, 155 U. S. 47, 15 Sup. Ct 1 ; Deering v. Harvester Works, 
155 U. S. 286, 294, 15 Sup. Ct. 118; Coupe v. Royer, 155 U. S. 565, 
15 Sup. Ct. 199. W^aiving the question of patentability, I am of the 
opinion that infringement of patent No. 456,062 is not shown. 

The spécification of patent No. 471,982 states that the object of the 
invention of that patent is "to produce a bicycle bell that is compact, 
«impie, strong, durable, and reliable, and by which a sound resem- 
bling that of an electric bell, but of increased purity of tone, may be 
produced." It must, however, be' noted hère that bicycle bells hav- 
ing ail thèse gênerai characteristics and producing such a sound were 
^Id and well known prior to this invention. 

The second claim of this patent, which only is hère involved, is 
for a combination consisting of five constituents, namely, a base plate, 
a revoluble striker bar spring-actuated in one direction, a lever so 
connected with the striker bar as to move it in opposition to the force 
of the spring, the spring itself, and a gong. The combination, it will 
be pereeived, is not limited to any particular form of hammer or 
striker, and, unless by implication, is not even limited to bicycle bells. 
The lever of the combination is pushed circumferentially of the bell 
by means of a thumb pièce. This précise feature of construction, 
however, was old and in common prior use on bicycle bells. Référ- 
ence hère need be made only to the Serrell patent of October 2, 1883, 
for an "alarm bell for bicycles," which shows a horizontally acting 
thumb lever, conveniently located so that the rider can operate the 
mechanism. The claim under discussion is silent as to the gênerai 
mechanismcustomarilyemployed to operate the striker bar and topro- 
duce the desired stroke of the bell; but this mechanism is to be im- 
pliedas entering into the construction, otherwise the specified combi- 
nation would be useless. Tlie claim, which has the usual ending "sub- 
stantially as set forth," calls for "a gong." The spécification and 
drawing show a gong provided with a "lug," extending inwardly from 
the surface of the bill to receive the stroke of the hammer. No other 
form of gong is mentioned or shown. The spécification hère reads : 

"This gong is preferably provided on one side -witla a lug, 25, against wliich 
the striliers impinge when the striker bar is revolved, producing thereby a 
clear musical tone. By this noeans, also, I am able to make the gong large 
enough to be for ail time ont of reach of the strikers, even after their 
pivotai apertures hâve become, as they will in use, enlarged by friction, and 
thereby avoid liability of their touching the gong at more than one place and 
interfering with its sounding properly." 

As described and illustrated in the spécification and drawings, the 
striker bar is pivoted centrally so that no sound can be produced at 
ail without the présence of the "lug 25." The plaintiff's bicycle bells 
mauufactured and put on the market under this patent always hâve 
liad the projecting "lug 25." The bell adjudged to infringe in the 
case of New Ut^parture Bell Co. v. Bevin Bros. Manuf'g Co., supra. 
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had such a lug. On the other hand, the défendants do not use such 
a lug or any équivalent thereof. In the défendants' bells the ham- 
mer arm is pivoted eccentrically, and the hammer strikes against the 
surface of the bell itself. As already mentioned, the défendants are 
manufacturing under and agreeably to two later patents, the mère 
issuing of which croates a presumption of a patentable différence be- 
tween the plaintiff's bells and the défendants' bells. Miller v. Man- 
ufacturing Co., 151 U. S. 186, 208, 14 Sup. Ct 310. Now, whether 
the lug does not impliedly enter into the claim under considération 
is a serious question, notwithstanding the patentee's insertion into 
his spécification of the word, "preferably." Certain it is that with- 
out such a lug or its équivalent Rockwell's construction, as disclosed 
to the public by this patent, is inoperative. But, if the gong called 
for by the claim is the described gong, — one with an inwardly pro- 
jecting lug, — ^then the défendants do not infringe. 

AsBuming, however, that the élaim is not so limited, we pass to 
the considération of the question whether, in view of the prior state 
of this particular art, the combination involved invention. Hère, 
upon the whole évidence, I am constrained to give a négative re- 
sponse. I shall not undertake to discuss the proofs in détail, but 
shall confine myself to a patent which was not before the court in 
the Connecticut case, — ^the French patent of November 16, 1881, to 
13' Allemagne, for improvements in bells imitating the call of an elec- 
tric bell. In this patent is to be found ail the éléments of this Rock- 
well claim, combined and operating in substantially the same way 
and for the same purpose, with the single exception that the opera- 
tive push bar of the French patent — of which the lever of the claim 
is the manifest mechanical équivalent — has a vertical action instead 
of a horizontal movement. Now, as we hâve seen, this horizontally 
working thumb lever for operating the mechanism of bicycle bells 
was not new. Did it, then, involve invention to substitute it for 
the vertical push bar of the French patent? To ask the question is 
to answer it The substitution was évident to a mechanic of ordi- 
nary skill. As conclusive of the correctness of this view, I refer 
briefly to the Allen and Goulden patent of May 20, 1890, for im- 
provements in alarm bells. That patent itself shows, in combina- 
tion with a base plate, gong, and a rotary hammer spindle, provided 
with arms carrying the hammers, and spring-actuated in one direc- 
tion, a lever flxed upon the driving spindle and adapted to rotate 
the hammer arms in opposition to the force of the spring. In this 
structure, it is true, the prime actuating device is a wire attached to 
the free end of "the lever, I," which is operated by pulling the wire. 
But the spécification states: 

"It is immaterlal how the handle or lever, I, be actuated, as It might readily 
be moved by a suitable lever or handle engaging with its free end, as we 
hâve sometimes constructed It, or by any other suitable means." 

Hère we hâve the clearest instructions for putting in the place of 
the pull wire an auxiliary lever which, in the case of a bicycle bell, 
obviously would be the old thumb lever of the Serrell patent that 
Rockwell adopted. Let a decree be drawn dismissing the bill of 
complaint, with costs. 
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THE EAGLB. 

THE THOMAS PURCBLL. 

WESTERN ASSUR. 00. OF TORONTO v. THE EAGLE et al. 

(District Court, S. D. New York. June 6, 1895.) 

Collision— TuGS and Tows— Long Island Sound— Inattention— Lookodt — 

BiGNALS NOT QlVEN— ShEBR DiSCREDITBD. 

The tug P. golng east, and the tug E. going west, brought their tows in 
collision at night, between Throgg's Neck and Stepping Stones, Long Island 
Sound. The P. had the E. on her starboard bow after passlng Throgg's 
Neck and was bound to keep ont of the way; she claimed to hâve mis- 
taken the B. for a sail vessel, seeing no white lights; but the évidence of 
the E. showed the white lights properly set and buming; and the night, 
contrary to the P.'s testimony, was moonlight. Held, both in fault for in- 
attention and lack of proper lookout; tor not giviug signais till withln 300 
or 400 feet of each other, and the alleged sheer of the P. was discredited. 

This was a libel by the Western Assurance Company of Toronto 
against the steam tugs Eagle and Thomas Purcell, to recover 
damages for loss occasioned to the cargo of the canal boatMcWilliama, 
through a collision with the Eagle while in tow of the Thomas 
PurceU. 

Stewart & Macklin and Louis B. Adams, for libelant. 
Owen, Gray & Sturges, for the Eagle. 
Carpenter & Park, for the Thomas Purcell. 

BEOW]^, District Judge. Between half past 12 and 1 o'clock of 
the morning of July 25, 1894, as the libelant's canal boat McWilliams 
was going east through the Sound, in tow of the steam tug Thomas 
Purcell, and on her starboard side, she was brought in collision with 
the steam tug Eagle, which was going west at a point about midway 
between Throgg's Neck and Stepping Stones, the stem of the Eagle 
striking the starboard side of the McWilliams and causing her to 
sink speedily. The libelant, as insurers of the cargo, having settled 
for the loss on the cargo, âled the above libel to recoup their damages, 
alleging négligence in both tugs. 

The Eagle had in tow on her port side the disabled steamboat 
Vulcan, which was not under steam. Both had the régulation side 
lights burning. The witnesses for the Purcell contend that no staff 
lights were shown from the Eagle indicating her tow, nor any mast- 
head light on either the Eagle or the Vulcan to indicate that they 
were steamers. From the contrary testimony on the part of the 
Eagle, however, it is probable that the tow lights were set, though 
it is certainly somewhat remarkable that so many witnesses in behalf 
of the Purcell saw no tow lights. The évidence of some of the 
Purcell's witnesses is weakened by their statement that the night 
was dark, and that the huUs of vessels could be seen but a few hun- 
dred feet. The almanac shows that the moon at the time of collision 
was nearly two hours high; and while that might possibly make the 
tow lights less sharply visible, it must hâve afforded the Purcell 
sufflcient opportunity to see that the Eagle and the Vulcan were 
steamboats long before they were within 300 or 400 feet of each other, 
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■when for the first time any signais were given by either. The boata 
were on crossing courses, differing about three-quarters of a point 
from opposite after the Purcell had rounded Throgg's Neck and taken 
a course of N. N. E., or allowing for an error of about one-quarter of 
a point, N. by E., three-quarters E.; the Eagle being on a course 
S. W. by S., half S. Upon thèse courses the Purcell when from one- 
quarter to one-half mile distant, saw the Eagle's red light, soon after 
rounding the red buoy at Throgg's Neck, a little on her starboard 
bow ; and she was bound to keep out of the way of the Eagle, as well 
as to signal her properly under the inspector's rules. She did neither. 
Her excuse is, that not seeing any white light to indicate a steamer, 
she did not know what the two red lights seen might be, and there- 
fore gave no signal at ail until after receiving a single blast from the 
Eagle, when about 300 or 400 feet distant. I cannot accept this 
as a reasonable or sufScient excuse for not signaling earlier. It 
must hâve been seen that the boats were steamers long before this, 
had any proper attention been given to them; and even if the red 
light had been that of a sailing vessel, as the Purcell's witnesses say 
they flrst supposed, her duty to keep out of the way would hâve been 
the same. Nothing effectuai was done by her until too late, when 
the only chance of escape was seen to be to go on as fast as possible, 
and this was unavailing. The fault of the Purcell was, the lack of 
suitable care and attention, i. e. a proper lookout, and conséquent 
failure to take any efficient and timely measures to keep out of the 
way of the red lights admitted to hâve been seen, as well as the 
failure to signal when the two red lights ought to hâve been seen 
to be steamers' lights. 

The fault of the Purcell does not excuse the equally plain fault of 
the Eagle. Her contention is, that the red light of the Purcell con- 
tinued to bear about half a point upon her port bow until the vessels 
had come within about 300 or 400 feet of each other, when the PurceU, 
it is alleged, made a sheer to the westward across the bow of the 
Eagle, showing then for the first time her green light; whereupon 
the Eagle gave a signal of one whistle, which was soon foUowed by 
collision. It is évident, however, that no continuons watch was 
kept by the Eagle after the red light of the Purcell was first seen. 
No person was stationed as a constant lookout. The sheer of the 
Purcell, as alleged by the Eagle, is altogether improbable. It is 
denied by the Purcell, whose course of N. N. E. by her compass, was 
taken and kept from the time of rounding the buoy at Throgg's 
Neck. Her story in that regard is consistent and probable, and 
should be accepted. 

I hâve no doubt that the red light of the Purcell testified to by the 
Eagle's witnesses was the light seen while the Purcell was rounding 
the buoy at Throgg's Neck, and before she had taken her compass 
course of N. N. E. ; and that the change from red to green was made 
as soon as she took that course, which must hâve been when she was 
from one-quarter to one-half a mile distant from the Eagle. That 
no one on the Eagle was watching the Purcell, and did not know 
just when that change of light from red to green was made, is shown 
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by the fact ihat uone of them saw the Purcell's green and red lights at 
the same time, which tàey must hâve seen had they been watching, 
and known when the change was made. It was the duty of the 
Eagle to keep a proper continuons lookout; to observe in time the 
change which put the vessels on crossing courses after the Purcell 
rounded Throgg's Neck, so as to involve danger, and required the 
rules as regards signais to be observed. Through lack of proper 
attention in this regard, the Eagle failed to give the signal which 
she was bound to give under the inspector's rules, and which if given 
in time, as required, would hâve corrected the mistake and confusion 
to which the Purcell's witnesses testify in regard to the Eagle and 
Vulcan, through not seeing the vertical staff lights, whether they 
were properly set and burning, or not. 

For thèse reasons, both vessels must be held in fault, and the 
libelant is entitled to a decree against both vessels, with costs. 



THE FLORIDA. 

HILLS et al. v. THE FLORIDA. 

(District Court, E. D. New York. May 27, 1895.) 

Shipping— Damage to Cargo— KEGLiaENCB in Discharging. 

A steamship held liable for damage wliere bags of filberts, in the course 
of discharging, were ijlaced so near the eoal bunkers that dust from the 
coal blew upon and through the bag& 

This was a libel by John Hills and others against the steamship 
Plorida to recover for damage to certain bags of filberts, constitut- 
ing part of her cargo. 

Carpenter & Park, for libelants. 
Convers & Kirlin, for claimants. 

BENEDICT, District Judge. This is an action to recover of the 
steamship Florida for alleged damage to 383 bags of filberts, caused 
by coal dust upon the filberts. Thèse filberts were part of a con- 
signment shipped from the port of Messina on board the steamship 
Florida, which arrived in New York about August 5, 1890. Upon 
their discharge on the dock a large number of the bags were found 
to be covered with coal dust, and considerably damaged thereby. 
The allégation of the libel is that the cargo in question was damaged 
by coal dust from the bunkers of the ship permeating said bags, and 
damaging their contents, and that the same was caused by négli- 
gence and improper attention on the part of the master of the vessel, 
his agents and servants. Although some point has been made upon 
the testimony as to the sufflciency of the évidence to show that the 
filberts in question came by the steamship Florida, the testimony, 
taken together, leaves no doubt on that point; and it is found that 
the filberts were transported in the steamship Plorida, and that they 
were damaged by the coal dust, as alleged in the libel. It is true 
that the évidence shows good stowage of the filberts on board the 
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ship, and makes it p.lain that no coal dust from tte bunkers could 
hâve reached them while so stowed; but this fact, taken with the 
fact that the fllberts, when landed, were corered with coal dust, would 
warrant the inference that the fllberts were permitted to come in 
contact with coal dust while discharging. But the case is not left 
to dépend upon this inference. There is positive proof in the case 
that the fllberts, while discharging, were placed by the bunkers of 
the ship where the coal was put down, and that coal dust blew right 
through the bags of fllberts. It must therefore be found that the 
fllberts were damaged by négligence on the part of the ship. For 
such négligence as this the ship is not absolved by the terms of the 
bill of lading, under the law of this country. Let there be a decree 
for the libelants, with an order of référence to ascertain the amount 



The VICTORIA. 

DAVI V. The VICTORIA. 

(Disti-ict Court, B. D. New ïork. July 8, 1895.) 

SHippraa— Pbesonal Injcbt to Stbvedore— Fbllow Servants. 

Where a stevedore engaged in discharging cargo was injured by being 
struck by a sling which the winchinan, employed by the vessel, started 
too rapidly, held that the doctrine o£ fellow servants did not apply, and 
that the ship was liable. 

This was a libel by Antonio Davi against the steamship Victoria 
to recover damages for personal injuries. 

Francis L. Carrao, for libelant. 
Convers & Kirlin, for claimants. 

BENEDICT, District Judge. This îs an action for personal in^ 
jury sustained by the libelant. The libelant was a stevedore, en- 
gaged in discharging the steamship Victoria at the time he was hurt. 
The immédiate cause of the in jury was the swinging of a sling of 
fruit against the end of a board which the libelant was at the time 
adjusting in the hold, whereby one of his flngers was eut off and seri- 
ons injury was done him, There is a conflict of testimony as to 
which sling did the injury, but the weight of the évidence seems to 
me to support the allégation of the libel in that particular. The 
évidence further shows that the libelant's injury was caused by 
négligence on the part of the winchman in not heeding the direction 
to "go easy," and in starting the winch so rapidly as to cause the 
sling of boxes to swing past the center of the hold, and against the 
board which the libelant was at the time adjusting. The owner 
of the ship furnished the power, machinery, and winchman to hoist 
the cargo ont of the hold. The doctrine of fellow servant does not 
apply in such a case (see Johnson v. Navigation Go., 132 N. Y. 576, 
30 N. E. 505), and the ship is liable for the injury caused by the 
négligence of the winchman. 

Let there be a decree for the libelant, with an order of referencei 
to ascertain the amount of the damages. 
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In re THE JARNEGKB DITCH. 

(Circuit Court, D. Indiana. July 30, 1895.) 

No. 9,225. 

1. Fedekaij Courts— Efpect op State Décisions— Remotal op Causes — 

Statotory Procebdings. 

Décisions by a state suprême court that a spécial statutory proceeding 
under the state laws (sucli as a proceeding to establisli a drain, and as- 
sess the benefits and damages ttiereof) Is not a civil suit or .•mtion. are 
net controUing upon the fédéral courts, when the question is whether the 
proceeding is a civil suit in law or equity, within the meauiuij of the 
acts relating to the removal of causes. 

2. Removal op Causes — Removable Contkovbrsies — Spécial Statutory 

Proobbdings por thht Establishment op Drains. 

LTnder the Indiana statutes relating to the establishment of drains (2 
Burns' Rev. St. §§ 5622-5664) the proceedings are eommenced by fi péti- 
tion of landowners, after whlch the drainage commissioners locate the 
route of the proposed drain, ascertain the cost, assess benefits and dam- 
ages, and then file their report in the circuit court. Thereafter any land- 
owners opposed to the drain may file remonstraaces putting in issue the 
questions whether the drain will promote public health or be of public 
utility; whether the scheme is praetieable, and can be accomplished for 
the aggregate amount of benefits assessed; and whether the assessment 
of benefits to the lands of the remonstrant Is too large. Thèse issues are 
to be tried by the court without a jury, and each party aggrieved bas a 
right of appeal from its décision. Eeld that, within the meaning of the 
removal acts, thls proceeding présents a controversy of a "civil nature," 
in which the petitioners for the drain may be regarded as complainants, 
the remonstrants as défendants, and the report of the commissioners as 
a complaint stating the cause of action. 

3. Samb — Diverse Citizenship — Separable Controversy. 

In such a proceeding there is no separable controversy whlch will au- 
thorize a removal by some of the remonstrants, who are citizens of other 
States, for ail the parties to the proceeding are inseparably interested in 
the main issue, namely, the right of the petitioners to hâve the drain 
established; to whlch issue the question as to the amount of benefits 
assessed to each remonstrant is merely incidental. 

4. Bame — Separable Controvbrsibs — Separate Défenses. 

There are no separable controversies within the meaning of the removal 
acts unless the case as made by the complaint embraces controversies 
which are separate. The cause of action is not made separable because 
one défendant sets up a separate défense, peculiar to himself, which may 
defeat the entire cause of action. 

Thèse were applications by the Tolleston Club of Chicago, James 
Stinson, the Michigan Central Railway Company, and John Gun- 
zenhauser for leave to file in this court a transcript of certain pro- 
ceedings had in the circuit court of Lake county, Ind., in relation to 
the establishment of a drain, and to docket the said proceeding here- 
in as a removed cause. 

J. Kopelke, for petitioners. 

J. W. Youche, Winston & Meagher, and tV. G. McMahon, contra. 

BAKEE, District Judge. On September 9, 1892, John F. Jamecke 
and 72 others, owners of land in the county of Lake, in the state of 
Indiana, filed their pétition in the circuit court of that county, al- 
leging that a large amount of land in said county would be beneflted 
by drainage, which could not be accomplished without affecting the 
V. 69F.no. 3 — 11 
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lands of others, wLo are named, with. a description of the lands 
owned by them; that sùch drainage could be best elïected in the 
manner particularly described in the pétition; that the public 
health would be promoted, and public highways and the right of way 
of railroads would be beneâted by such drainage, and that the saine 
would be of public utility. ISTotice of the filing and pendency of the 
pétition was given in the manaer provided in the statute. On De- 
cember 123, 1892, the court referred said pétition and the matters 
therein çontained to the commissioners of drainage of said county. 
On April 22, 1895, said commissioners flled their report, accompanied 
with a map and profile of said drain. On May 3, 1895, 27 landowners, 
parties to, and who would be affected by, said proposed drainage, 
liled their several remonstrances to said report On the same day, 
and contemporaneously with the flling of said remonstrances, four 
of said remonstrants, to wit, the ToUeston Club of Chicago, James 
8tinson, the Michigan Central Railway Company, and John G-un- 
zenhauser, flled their several pétitions and bonds for the removal 
of said cause from the state court into this court. The state court 
found that the pétitions for removal, which are substantially alike, 
were in due form, and that the bonds tendered therewith were 
sufficient, but refused to grant the prayer of either pétition, for the 
reason that, in the opinion of the court, no removable controversy 
was shown to exist. A transcript of the proceedings in the state 
court has been presented hère, and the petitioners for the removal 
now ask leave to flle the same, and to hâve said cause docketed, to 
which the petitioners for the drain object. 

The proceedings for the establishment and construction of a drain 
are purely statutory. The statute providing therefor dépends for 
its validity on the power of eminent domain and the taxing power 
of the state. A drain cannot be established or constructed unless 
the work wlU promote the public health or conduce to public utility. 
The landowner can only be assessed for the accomplishment of this 
public purpose to the extent that hig land will receive a spécial and 
particular beneflt from the drain, as contradistinguished from the 
beneflt to the gênerai public. The drainage act in question (2 
Burns' Eev. St. §§ 5622-5664, incl.) has been repeatedly considered 
by the suprême court of this state, and it has always been regarded 
as providing a spécial statutory proceeding for the establishment and 
construction of drains, Idndred in character to statutes providing 
for the establishment and construction of gravel roads, streets, sew- 
ers, and other like public improvements. A commission is pro- 
vided for, which détermines the public utility of tht drain, the 
extent of the district on which the assessments are to be laid, the 
amount of the beneflts or injuries to eacli parcel of land situated 
therein, and how much each landowner shall pay or receive on 
account of such public improvement. In the case of Hays v. Tippy, 
91 Ind., 102, 106, the court, in construing the drainage act in ques- 
tion, held that a drainage proceeding was not a civil suit or action. 
The court said : 

"This proceeding is not. in any proper sensé, a civil action or a civil case. 
It is a spécial proceeding, aiitliorized by the gênerai assembly for the express 
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purpose of promoting public health or improving public Mghways. Through- 
out thc entire statute it Is manifest that the législature dld not intend that 
such a proceeding should be subjeeted to any of the delays ordinarily inci- 
dent to tbe trial of a civil cause." 

The court further said that it was clear that the provisions of the 
statute goTerning proceedings in civil suits did not apply to pro- 
ceedings under the drainage act. The doctrine of this case bas 
been réaffirmée' and applied in later cases. Dukes v. Worliing, 93 
Ind. 501, 503; Anderson v. Caldwell, 91 Ind. 451, 454; Grume v. 
Wilson, 104 Ind. 583, 587, 4 N. E. 169. But the législature of a 
State cannot, by maliing spécial provisions for the trial of particular 
controversies, nor by declaring such controversies to be spécial pro- 
ceedings and not civil suits at law or in equity, deprive the fédéral 
courts of jurisdiction nor prevent a removal. A .state législature, 
if the constitution of the state does not forbid it, may provide for 
the trial of any cause in some spécial way unknown to the methods 
of procédure at law or in equity. But,- whatever the method of 
procédure, it would be none the less a trial if conducted by a tribunal 
having power to détermine questions of law and fact; and, if the 
subject-matter constituted a controversy involving the légal or équi- 
table rights of parties, it might be cognizable in the courts of the 
United States. Unless this were so, the only thing the législature 
of a state would hâve to do to entirely destroy the jurisdiction of 
the fédéral courts and the right of removal would be to abolish ail 
suits at law and in equity, and substitute spécial statutory mdethods 
of procédure. Neither the législature nor the courts of a state 
hâve the power, by giving new names to légal proceedings, to 
change their essential character. Courts will look beyond forma 
to the substance, and from it détermine whether the controversy, 
in its essential nature, is a suit at law or in equity, as understood by 
the courts of the United States. Railway Co. v. Jones, 29 Fed. 193, 
196. From thèse considérations it foUows that the décisions of 
the suprême court of the state are not controlling on the question 
now before the court. 

Section 5623 of the statute provides that, after taking certain pre- 
liminary steps, "the commissioners shall proceed and definitely dé- 
termine the best and cheapest method of drainage, • ♦ * esti- 
mate the cost thereof, divide the drain or ditch into sections, ♦ * * 
and compute and set ont the number of cubic yards of excavation 
in each section and assess the beneflts or injury, as the case may 
be, to each separate tract of land to be affected thereby." The stat- 
ute further provides that any landowner may remonstrate, and that, 
after the remonstrances hâve been flled, ail questions arising on the 
pétition, report, remonstrance, or remonstrances shall be tried by 
the court. The court may modify or equalize the assessments as 
justice may require, by diminishing the assessments on one or more 
tracts and by increasing them on others, or by giving or withholdmg 
damages; and for such purposes ail persons whose lands are re- 
ported to be affected * • « ghall be deemed to be in court," and 
the court may, if the facts shall justify it, make assessments against 
the same; and as such assessments are so chauged, modified, or 



164 FEDERAL BEPOETEK, Vol. 69. 

equalized or made, they shall stand, aud be adjudged valid. The 
statute f urther provides that the county commissioner or other person 
chargea with the exécution of the work shall pay ail damages that 
liave been assessed or laid by the court, and the cost of the con- 
struction of the work ; and it is f urther provided that the assessment 
shall be a lien on each separate pièce of property on which the same 
is assessed, and that such liens shall be deemed to exist from the 
date of the filing of the report of the commissioner. The report of 
the commissioner constitutes the complaint to which the remon- 
strances are addressed. The findings contained in the report may 
be put in issue by any remonstrant who may allège that the drain 
will not promote the public health or be of public utility, or that the 
drainage proposed is not practicable, or that the work cannot be 
accomplished for the aggregate amount of the benefits, or that the 
lands of the remonstrant are assessed too high as compared with 
the assessment on the lands of others. Each remonstrant has the 
right to hâve such issues as are presented by his remonstrance tried 
by the state court without a jury. And it is f urther provided that 
if the court find that the proposed drainage will not promote the 
public health, or be of public utility, or that the drainage is not 
practicable, or that it will cost more than the aggregate amount of 
the beneflts, the proceedings shall be dismissed. 

The proceeding contemplâtes the taking of lands for the drain and 
its embankments, and the proportionate assessment of the benefits 
upon ail lands benefited by such drainage, and the collection of so 
much of such beneflts as may be necessary to construct the drain. 
Do the appropriation and condemnation of lands whereon to con- 
struct the drain and the assessment of beneflts upon the land bene- 
fited by its construction constitute a controversy of a civil nature 
at law or in equity, cognizable by the fédéral courts? It is clear 
that the proceedings had by and before the drainage commissioners 
do not constitute a controversy of a civil nature at law or in equity. 
When the report is filed in court it becomes a complaint, to which 
remonstrances may be addressed in the nature of pleas in bar, which 
will give rise to controversies which may resuit in defeating or modi- 
fying the report. The report states a cause of action against each 
landowner named therein. It states that each landowner will be 
benefited in a specified sum by a work which will promote the public 
health and be conducive to public utility, Each remonstrant is en- 
titled, if he desires it, to hâve thèse questions tried in a suit or pro- 
ceeding in which the petitioners are plaiutiffs and the remonstrants 
are défendants. The questions of taking the lands of the remon- 
strants for the construction of the drain, and the amount of beneflts 
which his lands will receive therefrom, are to be heard and decided 
by the state court as other suits are tried and decidedj and either 
party, if aggrieved, may hâve an appeal from such judgment to the 
suprenie court. Thèse questions, at least, constitute a controversy 
of a civil nature. If several separate remonstrances présent the 
same issues, the court may undoubtedly order them to be Consoli- 
dated and tried together, but in such case the finding and judgment 
as to the amount of beneflts or damages sustained by each land- 
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owner would hâve to be separate. Each remonstrant can introduce 
évidence, reserve exceptions, and take a separate appeal, if he so 
desires. As each remonstrant is entitled to file a separate remon- 
strance, and to hâve a separate trial thereof, in which the only par- 
ties actually concerned in the litigation are the petitioners as plain- 
tiffs and himself as défendant, it is diflficult to perceive why that 
controversy does not constitute a suit. 

The case of City of Chicago v. Hutchinson, 11 Biss. 484,487,15 Fed. 
129, was a proceeding under and by virtue of an ordinance of the 
city of Chicago to open Dearborn street through that city, and for 
that purpose some 200 lots, owned by 40 différent persons, were 
sought to be condemned. The pétition on the part of the city, 
which made ail the landowners défendants, was flled in the county 
court of Cook county, 111. The owner of one of the lots flled in that 
court her pétition and bond for removal. The court sustained her 
right of removal. It was said that the condemnation of land for 
the street was an exercise of the right of eminent domain, and that 
this was an exercise of sovereignty residing exclusively in the state ; 
but that, when the législature made the exercise of this power dé- 
pendent on questions of law and fact, to be ascertained and deter- 
mined by a judicial tribunal, it gave rise to a controversy in the 
nature of a civil suit, so far, at least, as related to the détermination 
of the value of the property to be condemned, and the amount of 
beneflts to the remaining land created by opening the street. And 
it was held that thèse questions constituted a civil suit between the 
city on the one side and the lot owner on the other, and that it was 
a separable controversy, removable into the fédéral court. The case 
was subsequently re-argued before Judges Drummond and Blodgett, 
and the décision of Judge Drummond waS' aflQrmed, it being held 
that the proceeding was a civil suit, and that a separable controversy 
existed therein as between the city and the lot owner. 

The same question came before the suprême court in the Pacific 
Eailroad Removal Cases, 115 U. S. 2, 22, 5 Sup. Ct. 1113. One of 
thèse cases — ^the case of the Union Pacific Railroad Company v. City 
of Kansas — ^was a proceeding instituted by the common council of 
that city for the widening of a street through the dépôt grounds of 
the Company, and thereby taking a portion of its grounds, and the 
property of many other persons. A jury was summoned before the 
mayor to inquire into the value of the property taken for the street, 
and to assess the amount upon the surrounding property benefited 
thereby. The jury found the value of the company's property taken 
to be $7,305, and assessed as beneflts upon the remaining property 
the sum of $12,325. The verdict of the jury was conflrmed by the 
mayor. The laws of Missouri gave to the party dissatisfled with 
the award of the jury in such cases an appeal to the circuit court of 
Jackson county, in which Kansas City is situated; and the Union 
Paciflc Railroad Company and some other parties flled separate ap- 
peals, and the proceedings were certifled to said court, where the 
appeals were by law directed to be tried "in ail respects and subject 
to the same rules as other trials had in the circuit court, and the 
same record thereof made and kept." After the case was certifled 
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to the circuit court of Jackson couiity, the company in due time filed 
its pétition and bond for the removal of said cause into tlie circuit 
court of the United States for the Western district of Missouri. 
The court held that a separable controversy existed between the city 
and the company, which was removable into the fédéral court. It 
was observed that there were three distinct issues or grounds of 
controversy: First, the value of the property taken for the street; 
secondly, the amount of beneflts which the widening of the street 
would create to its remaining property not so taken; and, thirdly, 
the right of the city to open the street at ail across the dépôt grounds. 
It was held that thèse issues involved a controversy of a civil nature, 
cognizable by the courts of the United States; and that the contro- 
versy involving thèse issues was separate and distinct as between 
the city and the company. It was further said that in this view 
of the case there was no diflficulty in removing the controversy be- 
tween the city and the company for trial in the circuit court of the 
United States. It was said that the proceeding in the state court 
might hâve to await the détermination of this controversy, and that 
the resuit of its détermination might moc^ify, or possibly defeat, the 
proceedings in the state court, but that this furnished no good rea- 
son for depriving the company of the right of removal. The présent 
proceeding is one seeking to condemn land for the construction of 
a drain and to assess the beneflts of such drainage on ail other lands 
beneflted thereby. The controversy between the petitioners and 
each remonstrant is whether the drain will promote the public 
health or be of public utility; whether the drainage is practicable, 
and can be accomplished for the aggregate amount of benefits; and 
whether the assessment of beneflts to the lands of the remonstrant 
is too large. This controversy, if tried in the state court, is one 
triable by and between thèse parties, and possesses ail the charac- 
teristics of a civil suit. The pétition, report, and remonstrance rep- 
resent contrôversies involving the several issues or questions above 
stated. The taking of land for a drain, and the flxing of a charge 
upon other lands for its construction, involve rights of property or 
claims thereto capable of pecuniary estimation, which are the sub- 
ject of litigation presented by the pétition, report, and remon- 
etrances. Such litigation constitutes a suit within the meaning of 
the removal act. "The term 'suit,' " said Mr. Chief Justice Marshall 
in Weston' v. Oity Council, 2 Pet. 449, 464, "is certainly a very compre- 
hensive one, and is understood to apply to any proceeding in a court 
of justice by which an individual pursues that remedy in a court of 
justice which the law affords him. The modes of proceeding may 
be varions, but, if a right is litigated between the parties in a court 
of justice the proceeding by which the décision of the court is sought 
is a suit." And in Upshur Co. v, Rich, 135 U. S. 467-477, 10 Sup. 
et. 651, it is said : 

"The prlnciple to be deduced from thèse cases is that a proceeding not in a 
court of justice, but carried on by executive ofïicers in the exercise of tlieir 
proper functions, as in the valuation of property for the just distribution of 
taxes or assessments, is purely administrative in character, and canuot in any 
just sensé be called a suit; and that an appeal in such a case to a board of 
assessors or commissioners having no judicial powers, and only authorized to 
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détermine questions of quantity, proportion, and value, is not a. suit, but that 
such an appeal may become a suit if made to a court or tribunal baviug power 
to détermine questions of law and fact, eitlier with or without a jury, and 
there are parties litigant to contest the case on one side or the other." 

The controversy loresented in the présent case by the pétition, 
report, and remonstrances is one to be tried by a state court of gên- 
erai jurisdiction clothed with the power to détermine questions of 
law and fact; and there are parties litigant to contest the case on 
both sides. It seems difflcult to withdraw the présent controversy 
froin the principle announced in Upshur Gounty v. Rich, supra. 
Proni the time the report is flled in the state court, tlie proceeding 
becomes, in my opinion, a suit between the petitioners on the one 
side and ail others who are made parties thereto by the report on 
the other side. As to such parties as do not remonstrate within 
10 days, the report will be conflrmed, subject, however, to the whole 
proceeding being defeated and dismissed, if upon the trial of any 
remonstrance to said report it shall be found and adjudged by the 
court that such drainage will not promote the public health, or be 
of public utility, or that its construction is not practicable, or that 
its cost will be in excess of the aggregate amount of beneflts. The 
proceeding does not involve the mère exercise of the taxing power 
of the state. It is in the nature of the exercise of the power of 
eminent domain, and contemplâtes the taking of land whereon to con- 
struct the drain, as well as the assessment of benefits on the re- 
maining lands, whereby to pay for its establishment and construc- 
tion. In this particular it differs from a proceeding solely for the 
purpose of raising money by the exercise of the taxing power to aid 
in the construction of a public improvement. This differentiates 
the présent case from that of In re City of Chicago, 64 Ped. 897, and 
other cases of like character, which hold that a proceeding solely for 
the purpose of raising money by the exercise of the taxing power for 
the construction of a public improvement is not a suit, although 
such proceedings may be conducted in a court of gênerai jurisdiction. 
Without expressing any opinion on the doctrine of this class of cases, 
it seems to me that the existing controversy between thèse several 
remonstrants and the petitioners for the drain constitutes a suit 
between the latter on the one side and the remonstrants on the other. 
For thèse reasons I am of the opinion that the pétition, report, and 
remonstrances présent a controversy in the state court in the nature 
of a civil suit. Whether the controversy between the petitioners 
and each remonstrant is one wholly between citizens of différent 
states, which can be fully determined as between them, can only 
be ascertained by a considération of the nature of the controversy. 
The pétition and report allège that the drain will promote the public 
health, and be of public utility; that its construction is practicable, 
and can be accomplished at a cost not in excess of the aggregate 
amount of benefits ; and that the lands of each remonstrant will be 
beneflted in the amount assessed upon them. Thèse allégations are 
put in issue by the several remonstrants. Ail of thèse questions 
except the one relating to the amount of beneflts concern every land- 
owner named in the report alike. The interost of the remonstrants 
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in thèse questions is not différent in kind, though it may be in es- 
tent, f rom that of the petitioners, and other parties who do not remon- 
strate. 

Kegarding the report, as we must, as a Mil of complaint, does the 
fact that each petitioner for removal sets forth in his or its remon- 
strance and pétition a separate défense thereto, make the contro- 
versy separable in the sensé of the removal act? By section 1 of 
the acts of congress of March 3, 1875 (chapter 137), as amended by 
the acts of March 3, 1887 (chapter 373), and August 13, 1888 (chap- 
ter 866), it is enacted that the circuit courts of the United States 
shall hâve original cognizance concurrent with the courts of the 
several states of ail suits of a civil nature at common law or in equity 
where the matter in dispute exceeds, exclusive of interest and costs, 
the sum or value of |2,000, "and arising under the constitution or 
laws of the United States or treaties made or which shall be made 
under their authority; or in which the United States are plain- 
tiffs or petitioners; or in which there shall be a controversy be- 
tween citizens of différent states; or a controversy between citi- 
zens of the same state claiming land under grants of différent 
states; or a controversy between citizens of a state and a foreign 
state, citizens or subjects." And by section 2 the defendant's right 
to remove a suit, whether arising under the constitution, laws, or 
treaties of the United States, or coming within any other clasa 
above enumerated, from a state court into a circuit court of the 
United States, is restricted to suits of "which the circuit courts of 
the United States are given original jurisdiction by the preceding 
section." 25 Stat 434 And by section 2 it is further provided 
that "when in any suit mentioned in this section there shall be a 
controversy which is whoUy between citizens of différent states 
and which can be f ully determined as between them, then either one 
or more of the défendants actually interested in such controversy 
may remove said suit into the circuit court of the United States for 
the proper district" 

The question whether there is a separable controversy authoriz- 
ing its removal into this court must be determined by the state of 
the pleadings and the record at the time of the application for re- 
moval, and not by the allégations of the pétition therefor, nor by 
the subséquent proceedings in the state court. Barney v. Latham, 
103 U. S. 205. The pétition for removal, and the report flled in 
the state court, and the relief sought for thereunder do not présent 
a controversy which is wholly between citizens of différent states, 
nor one which can be finally determined between the petitioners 
for the drain and the parties seeking a removal without the prés- 
ence of other parties whose interests are directiy involved in the 
controversy. The original pétition and the report do not présent 
several causes of action, some of which are against the résident de- 
fendants and others against the nonresident défendants, but em- 
brace a single cause of action and a single ground of relief. Con- 
sidering the character of the relief sought by the original pétition 
and report, and the relation of the varions parties to the same, it 
cannot be properly said that the whole subject-matter of the pro- 
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ceeding is capable of being fully and finally determined between 
the original petitiohers on the one aide and thèse four remonstrants 
on the other side without the présence of the other parties who 
hâve a direct and immédiate interest in ail the questions in con- 
troversy except that relating to the assessment of benefits on the 
lands of the remonstrants. Nor does the fact that some of the 
parties hâve not answered by remonstrance or otherwise place the 
remonstrants in any différent position with référence to a removal 
than they would hâve occupied if those parties had filed remon- 
strances denying the allégations of the report. Putnam v. Ingra- 
ham, 114 U. S. 57-59, 5 Sup. Ct. 746; Wilson v. Oswego Tp., 151 U. 
S. 56, 14 Sup. Ct. 259. 

The case of Eosenthal v. Coates, 148 U. 8. 142, 147, 13 Sup. Ct 576, 
was a suit in elïect by the assignée to disincumber the fund in his 
possession of alleged liens. It was held that the fact that each 
défendant had a separate défense to his claim did not create a sep- 
arable controversy as between him and the assignée ; citing Insur- 
ance Co. v. Huntington, 117 U. S. 280, 6 Sup. Ct. 733; Graves v. 
Corbin, 132 U. S. 571, 586, 10 Sup. Ct 196; and Young v. Parker, 
132 U. S. 267, 10 Sup. Ct 75. And it was observed that none of 
the défendants could create a separable controversy by setting up 
in his answer a claim for the payment of his debt out of the fund 
in the hands of the assignée. So in the présent case the proceeding 
in the state court was one in effect by the original petitioners to 
procure the establishment and construction of a drain, and to 
charge upon ail the lands beneflted by its construction the amount 
of such benefits ; and the fact that each remonstrant had a separate 
défense to this proceeding does not create a separable controversy 
by setting up that the proposed drain is not practicable, or is not of 
public utility, or that his assessment is too large as compared with 
the assessments of any or ail other parties to the proceedings. 

The case of Bellaire v. Railroad Co., 146 U, S. 117-119, 13 Sup. Ct. 
16, was a suit by the city of Bellaire against the lessor and lessee 
of a parcU of land to condemn it for the purpose of extending a 
Street. It Yi'SiS held that it could not be removed into a circuit 
court of the United States upon the ground of a separable contro- 
versy between the lessee and the plaintiff. "The object of the 
suit," it was said, "was to condemn and appropriate to the public 
use a single lot, and not (as in Union Pac. Ry. v. City of Kansas. 
115 U. S. 2, 22, 5 Sup. Ct 1113, cited by défendant) several lots of 
land, each owned by a différent person. The cause of action al- 
leged, and consequently the subject-matter of the controversy, was 
whether the whole lot should be condemned, and that controversy 
was not the less a single and entire one because the two défend- 
ants owned distinct interests in the land, and might be entitled to 
separate awards of damage;" citing Kohi v. U. S., 91 U. S. 367, 377, 
378. And it was further said that the ascertaining of those in- 
terests and the assessment of those damages were but incidents to 
the controversy, and did not make that controversy separable, so 
that the right of either défendant could be fully determined by it- 
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self, apart frôm the right of the other défendant aûd from thé main 
issue betAveen botli tlie défendants on tlie one side and tlie plaintiffs 
on tlie other. So hère the main controversy in which every land- 
owner is concerned is whether the drain is of public ntilitv, and 
whether its construction is practicable, and can be accomplished at 
a cost not in excess of the aggregate amount of beneflts; and the 
assessment of beneflts is but incidental thereto. 

The case of Torrence v. Shedd, 144 U. S. 527, 530, 12 Sup. Ct. 726, 
was a suit in a state court for the partition of lands. It was held 
that it could not be removed into a circuit court of the United States 
by reason of a controversy between the plaintif: and a citizen of an- 
other state intervening and clainiing whatever might be set off to 
the plaintiff. It was said: 

"But, in order to justify such removal on the ground of a separate contro- 
versy between citizens of différent states, tliere must, by the very terms of 
the statute, be a controversy which can be fully determined as between them ; 
and by the settled construction of this section the whole subject-matter of the 
suit must be capable of being finally determined as between them, and com- 
plète relief afCorded as to the separate cause of action, without the présence 
of othei-s originally made parties to the suit. Hyde v. Ruble, 104 U. S. 407; 
Corbin v. Van Brunt, 105 U. S. 576; Fraser v. Jennison, lOS U. S. 191, 
1 Sup. Ct 171; Winchester v. Lowd, 108 U. S. 180, 2 Sup. Ct. 311; Shainw.ald 
V. Lewis, 108 U. S. 158, 2 Sup. Ct. 385; Ayres v. Wlswall, 112 U. S. 187, 
5 Sup. et. 90; Insurance Co. v. HuBtington, 117 U. S. 280. 6 Sup. Ct. 733; 
Graves v. Corbin, 132 V. S. 571, 10 Sup. Ct. 196; Brown v. ïrousdale, 138 
U. S. 389, 11 Sup. et. 308. As this court bas repeatedly affirmed, not only 
in cases of joint contracta, but in actions for torts which might bave been 
brouglit against ail or against any one of the défendants, separate answers 
by the several défendants sued on joint causes of action may présent différ- 
ent questions for détermination, but they do not necessarily divide the suit 
into separate controversies. A défendant bas no right to say that an action 
shall be several which a plaintiff elects to be joint. A separate défense 
may defeat a joint recovery, but it cannot deprive a plaintifî of his right to 
prosecute bis own suit to final détermination in his own way. Xhe cause 
of action is the subject-matter 6t the controversy, and that is for ail the 
purposes of the suit, whatever the plaintiff déclares it to be in his pleadings. 
Railroad Co. v. Ide, 114 U. S. 52, 56, 6 Sup. Ct. 735; Pirie v. T\'edt, 115 U. S. 
41, 43, 5 Sup. Ct. 1034, 1161; Sloane v. Anderson, 117 V. S. 275, 6 Sup. Ct. 730; 
Little V. Giles, 118 U. S. 596, 601, 602, 7 Sup. Ct 32; Hedge Co. v. Fuller, 
122 U. S. 535, 7 Sup. Ct. 1265." 

': The case of Shainwald v. Lewis, 108 U. S. 158, 2 Sup. Ot. 385, was 
a suit by one partner for a settlement of partnership atîairs, in which 
a judgment creditor of the défendant and a receiver appointed in a 
suit upon the judgment were admitted as défendants; and it was 
held that there was no separable controversy between them and the 
plaintiff which would entitle them to remove the suit; the court say- 
ing: 

"The suit was brought to close up the affairs of an alleged partnership. 
The main dispute was about the existence of a partnership. Ail the other 
questions in the case are dépendent on that. If the partnership is established, 
the rights of the défendant are to be settled In one way; if not, in another. 
There is no controversy In the case now which can be separated and be 
fully determined by Itself." 

So in the présent case there is now no controversy which can be 
separated from that touching the practicability and utility of the 
drain and be fully determined by itself. 
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The case of Little v. Giles, 118 U. S. 596, 600, 601, 7 Sup. Ct. 32, 
was a suit in which the bill chargea the défendants jointly with hav- 
ing defrauded the plaintifif of her property. The défendants denied 
the fraud, and set up separate défenses. Mr. Justice Bradley, de- 
livering the opinion of the court, said that one of the défendants 
"could not, by merely making contrary averments in his pétition for 
removal, and setting up a case inconsistent with the allégations of 
the bill, segregate himself from the other défendants, and thus en- 
title himself to remove the case into the United States court." So 
in Railroad Co. v. Grayson, 119 U. S. 240, 244, 7 Sup. Ct. 190, which 
was a suit in equity against two corporations, the question was 
whether there was a separable controversy between one of them and 
the plaintifl which would warrant a removal into the fédéral court; 
and it was said by Mr. Chief Justice Waite, who delivered the opin- 
ion of the court, that the allégations of the bill must, for the pur- 
poses of the inquiry, be taken as confessed. 

The case of Railroad Co. v. Wangelin, 132 U. S. 599-603, 10 Sup. 
Ct. 203, was an action at law charging two corespondents with hav- 
ing jointly trespassed on the plaintiff's land. The défendant, seek- 
ing a removal on the ground of a separable controversy, set up that 
its codefendant did not bave a corporate existence, and that the al- 
leged trespass had been committed by it aJone; but the court, de- 
nying the right of removal, observed that whether they had com- 
mitted tbe alleged joint trespass was a question to be decided at 
the trial ; and that, as the cause of action disclosed by the déclaration 
did not show a separable controversy, the removal was wrongful, 
and the order remanding the cause to the state court was affirmed. 

The case of Insurance Co. v. Huntington, 117 U. S. 280, 6 Sup. Ct. 
733, was a creditor's bill to subject incumbered property to the pay- 
ment of the judgment of the créditer by selling it and distributing 
its proceeds among lienholders according to priority. It was held 
that no separable controversy existed within the meaning of the re- 
moval act, although the défenses of the several défendants were 
separate and distinct. The court said: 

"The suit, as brought by Huntington, Is a creditor's bill to subject incum- 
bered property to the payment of his judgment by a sale and distribution of 
the proceeds among the lienholders according to their respective priorities. 
There Is but a single cause of action, and that is the équitable exécution 
of a judgment against the property of the judgment debtor. The cause of 
action is not divisible. Each of the défendants may hâve a separate défense to 
the action, but we hâve held many tlmes that separate défenses do not 
create separate controversies within the meaning of the removal act." 

It was further observed that the judgment sought against the 
Fidelity Company was incidental to the main purpose of the suit, 
and the fact that this incident related alone to that company did not 
separate this part of the controversy from the rest of the action. Thèse 
cases establish the doctrine that, unless the case made by the com- 
plaint embraces separable controversies, there can be no removal; 
that a cause of action is not made separable and removable because 
the défendant sets up a separate défense peculiar to himself which 
may defeat the entire cause of action. In the présent case the 
main and primary question is the right of the petitioners to estab- 
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lisli the drain, and this présents a single and entire controversy, in 
whicli ail the landowners are equally interested. The assessment 
of beneflts and damages is merely incidental to the main, and, for 
the purpose of removal, the indivisible, issues tendered by the orig- 
inal pétition and report. Whether a removal could be had if the 
sole issue presented by the remonstrants was the amoûnt of the as- 
sessments, it is not necessary to détermine. But see Brooks v. 
Clark, 119 U. S. 502, 7 Sup. Ct. 301. Tested by the principle estab- 
lished in thèse cases, it is manifest that neither the original péti- 
tion nor the report discloses any such separable controversy wholly 
between the petitioners for removal on the one side and the original 
petitioners for the drain on the other as will warrant a removal. 

Leave to file the transcript and docket the cause is denied at the 
cost of the petitioners for removal, and the transcript is ordered to 
be transmitted to the circuit court of Lake county, Ind. 



MULOAHBY v. LAKE ERIE & W. R. CO. 
(Circuit Court, N. D. Ohio, W. D. July 27, 1895.) 

1. Evidence — Stenographer's Notes — Praoticb in Fédéral Courts. 

Act o( congress providing that, in addition to tlie mode of taking déposi- 
tions in courts of the United States, dépositions or testimony may be taken 
in the mode preseribed by the laws of the state in which the courts are 
held, merely aJlows a change in the mode of taliing a déposition where some 
other act of congresa allows a déposition to be used in place of oral testi- 
mony, but does not authorize the admission of testimony found in the 
sténographie notes of a former trial, where the laws of the state in which 
the court is held aUows It. 

3. FEDERAL Courts— Jurisdiction—Granting New Trial to Question. 

Where a case has been removed to a fédéral court, and tried there with- 
out objection to the jurlsdiction, verdict will not be set aside and new trial 
granted to enable objection to be made to the jurlsdiction, but the party 
will be left to his remedy by writ of error. 

Action by Patrick Mulcahey against the Lake Erie & Western Eail- 
road Company. There was a verdict for plaintiff, and défendant 
moves for a new trial. 

Finley & Bennett, John N. Doty, and Hurd, Brumback & Thatcher, 
for plaintiff. 
A. W. Scott, and John B. Cockrum, for défendant. 

HAMMOND, J. On its merits the motion for a new trial in this 
case must be overruled. I do not think the exclusion of the testi- 
mony of Andrew Shainer, which was found in the sténographie notes 
of the former trial, was error. The act of congress (Acts 52d 
Cong., Ist Sess., c. 14) which provides "that in addition to the mode 
of taking the dépositions of witnesses in cases pending at law or 
equity in the district and circuit courts of the United States it shall 
be lawful to take the dépositions or testimony of witnesses in the 
mode preseribed by the laws of the states in which the courts are 
held" has not changed the ordinary rule of the fédéral courts that 
the witness must be produced and his testimony taken orally. Con- 
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gress bas prescribed the only conditions under which dépositions 
may be substituted for oral testimony, and we can use other than 
oral testimony only in compliance with those conditions, which are 
so familiar that it is unnecessary to cite them. AU that the récent 
act of congress above quoted has done is to permit dépositions au- 
thorized by congress to be taken according to the mode in vogue 
in the state. It has not enlarged or changed the conditions under 
which dépositions may be substituted for oral testimony, and the 
state of Ohio cannot, therefore, prescribe other and différent condi- 
tions than those prescribed by congress. Except, therefore, in di- 
recting how a déposition may be formally taken, section 5243 of the 
Eevised Statutes of Ohio (Laws Ohio 1894, p. 86) has no effect upon 
this question. Our acts of congress prescribe that the déposition 
«f a witness beyond the jurisdiction of a court may be taken under 
certain conditions, and the testimony of this witness so beyond the 
jurisdiction of this court might hâve been taken under that act of 
congress in any mode authorized by the laws of Ohio. But it is 
quite another thing to say that his testimony found in the sténo- 
graphie report of a former trial may be used in évidence, and, con- 
gress not having said this, the législature of Ohio cannot prescribe 
such a rule of évidence for us. The récent act of congress was not 
intended to hâve any such effect. 

In regard to the objection that the court excluded from the jury 
the évidence of the négligence of the conductor it is sufficient to say 
that for the reasons so f ully stated in the charge itself I still thinlc 
that was the correct view of the rights of the parties. The resuit 
îs that the verdict hère must be sustained and the motion for a new 
trial overruled. 

But we are now confronted with another and an anomalous ground 
for a new trial, one that, so far as I know, has not been presented be- 
f ore; at least no case has been cited in which it has occurred. This case 
has been twice expensively tried in this court, once resulting in a mis- 
trial and now in this verdict for the défendant. Yet, for the flrst time, 
attention is called to a defect of pleading in the pétition for removal 
which is said to be fatal to our jurisdiction. And we are asked to set 
this verdict aside and grant a new trial in order that we may then 
hear a motion to remand the case to the state court from which it 
came for want of jurisdiction hère. It does seem to me that if ever 
a new trial should be refused upon such a ground as that it should be 
done in this case. It is entirely true that the récent législation of 
congress has made it quite unnecessary to make any objection to 
the jurisdiction, and the court is required, whenever the want of 
it appears, to dismiss the case. This législation is in hostility to the 
jurisdiction of the fédéral courts, and reverses the gênerai rule for 
quieting ail questions of jurisdiction by the appearance and waiver 
of the parties, and the flnal judgment in the case. And thèse cases 
are dismissed in the appellate courts where the want of jurisdiction 
appears, and often on the motion of the courts themselves. But it 
does not tollow from this, in my judgment, that the court hère must 
aid this objection to the jurisdiction by changing the attitude of the 
party making it, releasing him from the technical obstructions that 
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exist to his motion, and complacently putting him in an attitude 
where he may make it. Evidently and technically the obligation 
of this court to dismiss a suit whenever a want of jurisdiction ap- 
pears terminâtes witli yerdict and judgment. The right of the 
party to object to the jurisdiction, lilœ ail other rights preceding 
judgment, is by verdict and judgment technically terminated. This 
is the technical condition hère. It is true the court still has power 
to set aside the verdict and grant a new trial, and until the term i» 
adjourned that power subsists, although an exécution may in the 
meantime issue upon the verdict and judgment, if it be not before 
that time suspended. It is not impossible that the money may hâve 
been collected and be in the pocket of a plaintiff before the term 
adjourns and the exécution is satisfled. Upon good grounds a new 
trial may nevertheless be granted and restitution commanded; but 
it would hardly be said that thèse acts of congress would require 
us to do that in order to entertain an objection to the jurisdiction. 
It would not, in such a case, be a good ground for a new trial that 
we had no jurisdiction. But none the less is this verdict and judg- 
ment final in the sensé we are now considering it from its rendition 
and entry. It must be a mère mat.ter of grâce and favor to the 
plaintiff to grant him a new trial in order that he may object to the 
jurisdiction. 

And I am not disposed, for sound and substantial reasons, to 
grant that indulgence in this case, but shall leave the plaintiff where 
the verdict and the judgment left him in that behalf. It may be 
that, through the effect of a writ of error, the plaintiff can take this 
case to an appellate tribunal, and there hâve the case dismissed 
for want of jurisdiction. This would be to transfer to the appellate 
court the détermination of the question whether or not this péti- 
tion is insufficient and the jurisdiction wanting; and also the ques- 
tion whether or not, even in the appellate court, it be not too late, 
after verdict and judgment, to take this objection, unless there be 
substantial ground for vacating the judgment and restoring the case 
to a condition in which the objection to the jurisdiction would be 
technically available. And in my judgment, after verdict, that is the 
proper tribunal to détermine thèse questions, and only that tribunal, 
and it would be unwise for the trial court, if not unlawful, to assume . 
the décision of them, possibly to usurp it after verdict by ex- 
ercising the power of granting a new trial in order to take hold of 
the question of jurisdiction again, and décide it. I hâve hère and 
now no power to décide this question of jurisdiction, aad the appel- 
late court has, through the médium of a writ of error, the power to- 
décide it, and should be permitted to exercise that power in ail jus- 
tice to the parties involved. I could, through the médium of a pre- 
limînary and previous grant of a new trial, again acquire the power 
of décision, but I doubt if a court should by such means assume the 
f unction of décision, and for this reason : If it does, and the case be 
remanded, the défendant is flnally and conclusively precluded, upon 
the question of jurisdiction, by the judgment hère that the jurisdic- 
tion does not exist because there is no appeal from an order remand- 
ing the case. If, however, the court should décide in favor of the 
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jurisdiction, the objecting plaintiff could take the case to the suprême 
court of the United States under the récent act of congress. This 
would seem an nnfair advantage. And now that the case is in the 
attitude of giving both parties the right to the judgment of the ap- 
pellate court, whether the coui-t of appeals or the suprême court, 
under the récent acts of congress, I need not say, I do not feel dis- 
posed to reinstate the plaintiff to the advantage of having hère a 
final adjudication upon the question of jurisdiction, and think he 
should be put to his writ of error to correct his misprisions and 
neglect to heretofore talœ objection to the jurisdiction, as he miglit 
hâve done and ought to hâve doue. I shall therefore not grant a 
new trial in order that the plaintiff may make an objection to the 
jurisdiction in the présent attitude of the case. 

It is perhaps well .that I should now state the objection to the 
jurisdiction, so that this ruling may be fully understood. The pé- 
tition for removal states only that the plaintiff, Patrick Mulcahey, 
is a citizen of the state of Ohio, and a résident thereof. It does not also 
aver that he was likewise a citizen of the state of Ohio at the time 
the suit was brought, and on the authority of Stevens v. Nichols, 130 
U. S. 230, 9 Sup. et. 518, it is claimed we hâve no jurisdiction, and 
we are asked to grant a new trial in order that a motion may be 
made to remand the case to the state court. Reply bas been made 
to this objection to the jurisdiction that, although it does not ap- 
pear in the pétition itself that the plaintiff was a citizen of Ohio at 
the time the action was commenced, it does appear from the proof 
in this case taken at the trial that such was the fact, and it is con- 
tended that this cures the defect of the pétition and supports the, ju- 
risdiction. Of course, I need not and should not décide this point 
after what bas been said upon the subject of leaving the plaintiff 
to his remedy by writ of error, but it may be well enough, in expia- 
nation of the record, to state the fact that, while on the whole 
proof there can be no doubt that this plaintiff was at the time the 
suit was brought a citizen of Ohio, and possibly bas always been 
from his birth up, it is rather a matter of inference from the facts 
that were proved, such as his résidence in Ohio and his home there, 
that his mother and family were living there, and his neighbors and 
friends ail recognizing him as a résident and inferentially a citizen 
of Ohio. But inasmuch as a man may réside and bave a home and 
hâve ail his family in a place where he is not a citizen, it may be 
that the fact of his citizenship does not technically appear, even if 
it be conceded that it cures the objection to the jurisdiction to bave 
it appear that he was a citizen at the time the suit was brought in 
the oral proof taken down by a stenographer, and is not required to 
appear upon what is known as the technical record of the case. Ail 
thèse questions the plaintiff might bave tried in this court if he had 
made the objection in time, but it is too late now to make them, un- 
less a new trial be granted for that purpose, which I bave conçluded 
not to grant. Motion overruled. 
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ZIEGIiEK V. LAKB ST. EL. R. CO. et al. 

(Circuit Court, N. D. Illinois. June 18, 1895.) 

COHPOBATTONS— Agrbkmbnt among Stookholdeks — Fbaud. 

One Z. and others, holders of a majority of the stock of the L. Ry. 
Co., entered into an agreement to pool their holdings and act together 
in the élection of directors, and control of the road. Directors were elected 
in pursuance of the agreement, one of them being Z., who, on his resignp- 
tion, was succeeded by a nominee of his own. The L. Ry. Co. obtained au 
thoflty to extend its road, and made contracts for building the extensioiL 
Subsequently, Instead of completing the extension itself and obtaining the 
money to do so, and to maintain its crédit, from the members of the pool, 
as it might hâve done under their agreement, the company, under resolu- 
tions of the directors, entered into agreements with other elevated railway 
companies for the construction of the extension and formation of a con- 
nection wlth the other roads, glving them a right to use the extension to 
connect with the L. Co. Z. filed a bill against the company, alleging that 
the independent construction and ownership of the extension was of so 
great value to the L. Ry. Co. that the contracts for combinationi wlth other 
roads In its use amounted to fraud, and asked for an in.1unction and re- 
celver. He also alleged that certain of the directors were also interested 
in the other roads with whlch the combinatlon was made, and that other 
contracts looking to the same gênerai purpose had been made, which Z. 
believed to be fraudulent It appeared from the bill that the course pur- 
sued by the company was adopted by the directors, in pursuance of the 
pooling contract, in accordance with the views of Z.'s associâtes, who held 
a larger proportion of stock than he, and that such contract was still in 
force, and still insisted on by Z. Held, that the bill failed to show fraud 
on the part of the directors, and that Z., having jotoed in the pool, was 
not in a position to prevent, by a stoekholders' bill, acts which appeared 
to be wlthin the scope of what might be done by such pool, under the 
contract. 

This was a suit by William Zdegler against the Lake Street Ele- 
vated Eailroad Company and others to enjoin the performance of 
certain contracts. The défendants demurred to the bill. 

T. S. McClelland and S. P. Shope, for complainant 
Knight & Brown, Dupée, Judah & Willard, S. P. McConnell, and 
John A. Rose, for défendants. 

SHOWALTER, Circuit Judge. On April 8, 1895, complainant, a 
citizen of New York, filed his bill against the Lake Street Elevated 
Railroad Company, an Illinois corporation, its nine directors, citi- 
zens of Illinois, and one John J. Mitchell, also a citizen of Illinois. 
On April 20th complainant filed an amendment to his bill, and on 
May 3d a f urther addition, in the f orm of a supplemental bill, where- 
in he makes the Northwestern Railroad Company, the West Chica- 
go Street Eailroad Company, the Columbia Construction Company, 
the Union Elevated Railroad Company, and the City of Chicago 
parties défendant. Complainant asks for an injunction and receiver, 
with other relief, and the défendants, or some of them, now question 
the sufflciency of the bill by a demurrer. The capital stock of the 
Lake Street Elevated Railroad Company is $10,000,000, divided 
into 100,000 shares of $100 each. Complainant says "he is the 
owner of 10,000 shares of said stock," and the theory of the bill. 
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which is a stockholders' bill, is that the défendant directors liave 
wronged the corporation. 

On June 29, 1894, the Lake Street Elevated Kailroad Company 
owned and operated an elevated road on Lake street, Chicago, 
from Market street to Fifty-Second, a distance of seven miles. Be- 
sides this pièce of road, the company had property then estimated 
to be worth |881,000. The company's property was then subject 
to a mortgage to secure bonds aggregating |6,500,000, and its 
total liabilities, flgured as of the date last mentioned, aggre- 
gated some |7,500,000. On the 5th of July, 1894, a writing was 
made between complainant and the défendant Mitchell. The latter 
had acquired, in part by purchase from complainant himself, some 
52,000 shares of the capital stock of the Lake Street Elevated Eail- 
road Company. Mitchell, it seems, represented in his holdings of 
stock other persons not disclosed in the body of the writing. The 
purpose of the agreement was that the members of the combine 
should control and manage the corporation. It was agreed that 
complainant, Ziegler, should go upon the market and buy other 
shares, sufScient toi make the aggregate of ail the stock in the pool 
60,000 shares. In case the priée paid by him should exceed $18 per 
share, the other members of the combine were to advance to him 
five-sixths of the excess; and in case the stock should cost less than 
$18 per share, then Ziegler was to account in the same proportion 
to the pool. It was stipulated that the said stock "should be voted 
as a unit in ail matters pertaining to said company; and for the 
purpose of making the stock of said company more valuable, the 
said parties hereto each agrée to contribute or pay such sum or sums 
of money as may be necessary towards the payment of présent liabil- 
ities against said company, which said parties hereto may deem ad- 
visable or necessary to pay in order to add such value to said 
stock holdings, in the following proportions, namely, said Mitch- 
ell's principals flve-sixths ("/s), and said Ziegler one-sixth (^/s); 
and ail moneys so advanced by said parties shall be so advanced 
upon like and equal terms, conditions, and securities therefor. Said 
Ziegler shall be entitled at his élection to take one-sixth of any 
bonds sold by said railroad company coming to parties hereto and en- 
titled to one-sixth (^/e) of ail assets and beneflts covered or acquired 
in said purchase, and in case any sale is made of the stock repre- 
sented by said Mitchell's principals, or any part thereof, Ziegler 
shall be permitted at his élection to join in the sale and hâve a pro 
rata share of his stock sold at the same price and on the same terms 
as the said stock of said Mitchell's principals is sold. In case any 
construction company is formed for the purpose of building any rail- 
road or furnishing equipment for said Lake Street Elevated Kail- 
road Company, or any contract let for such purpose, in which said 
Mitchell's principals are interested, then said Ziegler shall be permit- 
ted at his élection to stand in the same relations to such construction 
company or said contract as said Mitchell's principals, and be entitled 
to share in the beneflts and privilèges of the same to the extentof one- 
sixth (*/«) thereof; and in case any purchase is made, or other line 
of railroad acquired, or in case of any sale or consolidation of said 
v.69F.no.3— 12 
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Lake Street Èlevated Railroad, ihen said Ziegler shall hâve the op- 
tion to join in said purchase or consolidation upon the same terms, 
conditions, and requirements as said Mitchell's principals. The pur- 
pose and intent of this agreement is that in ail matters pertaining 
to said railroad company the pai'ties shall stand representéd in the 
same proportion as their respective stockholdings, representéd and 
held by each of the parties hereto, stand in relation to the whole 
capital stock of said railroad company, owned by ail of said parties, 
namely, five-sixths (^/e) thereof by said Mitchell's principals, and 
one-sixth (^/e) thereof by said Ziegler, and that at ail times said 
Ziegler shall be permitted to designate stt least one director in said 
company, and that at ail élections for directors of said company 
the said stock shall be voted in such manner that at ail times said 
Ziegler shall designate and choose at least one member of the boaxd 
of directors of said company. This agreement shall be valid and 
binding for a period of three years f rom the date hereof." 

By an arrangement made prier to this agreement, and as a con- 
dition of the purchase of said 52,000 shares of stock by Mitchell, 
the directors of said company, except Ziegler himself, resigned, and 
the directors who are named as défendants in this bill, except John 
Morris, were thereupon elected. Ziegler continued to be a director 
down to the month of January, 1895, at which time Morris was 
elected as his successor. On October 1, 1894, the Lake Street Ele- 
vated Railroad Company was licensed by the city of Chicago and 
the property owners interested to extend its road along Lake 
Street east to Wabash avenue. Construction contracts were, or 
a construction contract was, thereupon made, the materials for 
the superstructure were manufactured, and a portion of said 
extension from the Market street end had been completed at 
the time of flling the amendment to the bill. On December 18, 
1894, it is said in the bill the work of constructing said extension 
"had progressed favorably." 

On the date last named, the said défendant directors voted to make 
a treaty between the Union Elevated Railroad Company, of the one 
part, and the Lake Street Elevated Railroad Company, the Northwest- 
ern Elevated Railroad Company, the Metropolitan West Side Elevat- 
ed Railroad Company, and the Chicago South Side Rapid Transit Rail- 
road Company, of the other part. It was proposed that the Union Ele- 
vated Railroad Company should construct a line of elevated road from 
Lake street south on Franklin to Van Buren street; thence east on 
Van Buren to Wabash avenue; thence north on Wabash avenue to 
Lake street; thence west on Lake street to the place of beginning. 
The Metropolitan road might then connect with such loop at the 
Southwest corner, the South Side Rapid Transit Company at the 
southeast corner, and the Northwestern Elevated Railroad Company 
at some point on Lake street. The said Union Elevated Railroad 
Company was to arrange with the Lake Street Elevated Railroad 
Company to use its extension on Lake street from Market to Wa- 
bash avenue as the north side of said loop. The Union Elevated 
Railroad Company was spoken of as lessor and the four other com- 
panies as lessees. The lessor was to obtain the consent of the prop- 
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erty owners and the city, and if it failed in so doing by a certain time 
the agreement might be terminated. Tlie said lessor, instead of 
procuring "an ordinance authorizing the construction of tlie north 
side of said loop line, and constructing tlie same according to the 
provisions of said ordinance, might procure from the said Lake 
Street Elevated Eailroad Company ail its rights in and to that por- 
tion of its railroad hereinafter described, including the right to con- 
struct or complète the construction thereof, so that said lessor may 
lawfully include in the leases hereinafter provided for the same right 
of use by the lessees in and to said portion of said Lake Street Rail- 
road as a part of said loop line as is provided to be given in respect 
to the east, south, and west portions of said loop line, which is to be 
constructed under the ordinance aforesaid. Said portion of said rail- 
road of said Lake Street Elevated Railroad Company is described as 
f ollows : The double-track elevated railroad of said Lake Street Ele- 
vated Railroad Company, to be constructed on and along Lake street 
from the point of commencement of the west side of said loop line 
to the point of termination on the east side of said loop line, as here- 
inabove described, and the elevated railroad of said lessor (which by 
this agreement is made the subject of lease and démise) shall, in the 
event of said substitution, be considered to be the loop line or cir- 
cuit formed by the railroad to be àuthorized by the ordinance afore- 
said, upon the east, south, and west, and that part above described 
of the elevated railroad of said Lake Street Elevated Railroad Com- 
pany upon the north. In the event of such a substitution, if said double- 
track elevated railroad on that portion of said Lake street above 
described has not been fully completed, the said lessor shall with 
ail diligence fully complète the same and equip it as herein provided 
for the remaining portion of said loop line." A further provision 
was "that no trains or cars shall be run upon said loop line or any 
part thereof, except those of the lessees, and that while the use of 
said loop line by ail of the lessees shall be equal in character, the 
number of trains run by each shall be in proportion to the rental 
paid by each." And, further, "that the terms and conditions of the 
leases to each of said lessees shall be identical, and that the said 
leases shall provide that the amount of rental to be paid by each 
of said lessees shall bear that proportion to the whole amount of 
rental to be paid by ail the lessees that the number of passengers 
carried by each lessee bears to the whole number of passengers car- 
ried by ail of said lessees," etc. Another stipulation in said treaty 
was as f ollows : "It is further agreed and, understood that if the said 
lessor shall be uuable to procure from the said Lake Street Elevated 
Eailroad Company ail its rights in and to said railroad on Lake 
street, it shall at Isast procure the right to complète said railroad and 
operate the same, and to grant to the said lessees the exclusive right 
of user thereof under the leases hereinafter mentioned." 

On the 28th of December, 1894, the Lake Street Elevated Railroad 
Company entered into a contract with the Union Elevated Railroad 
Company concerning the said Lake street extension. It was recited 
in the preamble to this agreement that the Lake Street Company "is 
without the necessary means to complète the construction of its said 
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line of raiiway in Lake street between Market street and the east 
line of Wabash avenue, as authorized by the ordinance of October 1, 
1894, and is unable to make the payments or perform its agreements, 
stipulated to be paid and performed, in and by a certain agreement, 
in writing, of date October 15, 1894, made by said Lake Street Kail- 
road with the Phoenix Bridge Company for the construction of said 
railroad in Lake street between Market street and the east line of 
Wabash avenue." It was thereupon agreed that the Union Elevated 
Kailroad Company should make the payments stipulated to be paid 
to said Phoenix Bridge Company so as to complète the said extension. 
The Union Kailroad Company further agreed to reimburse the said 
Lake Street Company ail such sums as had been expended by the 
latter company in securing frontages for its said line of railroad in 
Lake street; also such further "sum or sums of money as hâve been 
expended by said Lake Street Eailroad for rights of way in said 
Lake street, or for other privilèges, matters, or things properly and 
justly chargeable to that part of its right of way in Lake street; and 
also the (further sum of $55,000 expended by said Lake Street Rail- 
road in putting in the structural foundations for said Lake street 
line under its agreement with the said Phoenix Bridge Company." 
It appears that the amount to be paid for the right of way hère men- 
tioned was |140,000, which, with the |55,000, amounted to |195,000. 
This sum, aside from the additional cost of building and completing 
the extension from Market to Wabash, was to be paid by the Union 
Eailroad Company to the said Lake Street Elevated Railroad Com- 
pany. It was further provided that the permission and authority 
"to use the said tracks of the said Lake Street Railroad, in the man- 
ner and for the purpose of this agreement expressed, shall not pass 
any interest, nor alter or transfer property in anything belonging to 
said Lake Street Railroad; that the permission and authority and 
privilèges hereby granted by said Lake Street Railroad to said Union 
Railroad and other elevated railroads shall be held and considered 
as a mère permission or license to use the tracks of said Lake Street 
Railroad in the manner aforesaid and for the purpose aforesaid, 
without said Union Railroad or other elevated railroads acquiring or 
possessing any estate therein." It was further provided "that no 
considération or compensation should be paid by or charged to said 
Lake Street Railroad for the use of, or right to use, any part of the 
railroad belonging to said Lake Street Railroad Company in said 
Lake street. But otherwise, said agreement shall be made upon 
the same terms and conditions in every respect as shall be stipulated 
and agreed to between such other elevated railroads and said Union 
Railroad." It was further provided as a condition on which the 
Lake Street company licenses the other companies to run over its 
track, that such other companies shall agrée to "operate their cars 
upon and along the proposed elevated loop to be constructed by said 
Union Railroad." 

On the 27th of December, 1894, the directors of the Lake Street 
Elevated Railroad Company passed a resolution reciting in the pre- 
amble that the company would be unable to pay the interest which 
would be due on its bonds on January 1, 1895, and unable to pay a 
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debt of 161,725.80, also maturing in January, and tliat a corporation 
called "Columbia Construction Company," whicli the bill avers was 
organized to construct the Northwestern Elevated road, had offered 
to loan 1250,000, on condition that the Lake Street Company, in the 
event that the Union Company failed to obtain permission from the 
city and property owners to build its loop, would agrée with the 
Northwestern Company granting to the latter the right to use its 
Lake street extension in considération that said Northwestern Com- 
pany would pay half the cost of constructing and maintaining the 
said extension; and thereupon declaring that the proposition of the 
said Columbia Construction Company be accepted, etc. Afterwards, 
on the Slst of December, 1894, the said défendant directors rescinded 
the said resolution of December 27, 1894, and agreed to turn over to 
the Columbia Construction Company the interest coupons which fell 
due in January, to be held by said company as collatéral for the sum 
of $178,750, advanced by said company to pay said coupons, and they 
f urther agreed to borrow from said Columbia Construction Company, 
or from any person willing to make the loan, enough money to pay 
the above-mentioned debt of |61,725.80, giving such collatéral "as 
the company might be able to furnish." 

After the resolution of December 27th, and prior to that of Decem- 
ber 31st, complainant, "through his representatiTe in Chicago, pro- 
tested against the acts of said board of directors, and called upon 
Mitchell and his associâtes, owners of said majority of stock in said 
Lake Street Elevated Company, and their représentatives, the said 
board of directors of said Lake Street Elevated Railroad Company, 
to comply with said contract of July 5, 1894, and contribute, with 
your orator, a sum necessary to meet and pay said January, 1895, 
interest coupons, and ail obligations then matured, in the proportion 
of one-sixth (^/o) by your orator and flve-sixths {"/«) by said ma- 
jority stockholders; and, if the necessity existed, your orator would 
temporarily advance a sum sufficient to pay such immediately ma- 
turing obligations himaelf, which was not accepted." How much, 
and upon what security, and for what time, and upon what other 
terms, Ziegler proposed to lend to the company, is not stated. I may 
add that the company had no interest in and could not enforce the 
agreement, or rather proposai, in the contract of July 5, 1894, by the 
members of the combine with each other to supply the company 
with money. 

It is said in the bill that when complainant Ziegler sold his shares 
to Mitchell, and agreed to buy other shares and to enter the combine, 
as made in the paper of July 5, 1894, "it was represented by said 
Mitchell" that "the reorganization of said the Lake Street Elevated 
Railroad Company contemplated by the change of ownership would 
resuit in a large number of wealthy and influential persons becoming 
interested in the deal, and a new impetus would be given to said rail- 
road company, its Unes of trafûc extended, its down town facilities 
completed and improved, and the value of its stock enhanced, and the 
parties agreed that they would build the Lake Street road down Lake 
street as far as Wabash avenue, or give an equally good terminal, and 
that they would also build what is known as the 'Humboldt Park 
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Line,' as far north as North avenue, a distance of about two and one- 
fif th miles, and that no wrecking expédition was to be carried on," etc. 
It is stated further that in December, 1894, said Lake Street Com- 
pany "had the means and was able to procure the means, under jour 
orator's said contract of the 5th of July, 1894, aforesaid, to construct 
and build said eastern extension of said Lalie Street Elevated Road 
fi'om Market street to Wabash avenue"; also, that under the mort- 
gage, the provisions of which are not stated in the bill, there was 
"power to negotiate and issue additional bonds"; that is to say, bonds 
in addition to the. $6,500,000 bonded debt already outstanding. It 
is further declared in the bill that the Lake street extension, "when 
completed," and "the sole rights" of the Lake Street Company "in 
said Lake street, was a most valuable acquisition, and one which 
could be utilized in making combinations with other elevated rail- 
roads, to run its trains eventually in any part of the business part 
of said city of Chicago between said Lake street and a point as far 
south as it would be feasible for said railroad company to run its 
trains"; and one matter of complaint is that the two agreements of 
December 18th and 28th were so far against the interests of the 
Lake Street Company as to show f raud and treachery on the part of 
said défendant directors. 

By the agreement of December 28th the Lake street extension 
is to be built without cost to the Lalie Street Company, and said 
company retains complète ownership and possession. If said 
company shall choose to run its trains around the other three 
sides of the loop, it must pay for the privilège at a rental to be 
flxed. Whether it has engaged to use the loop is at least doubt- 
ful. But each of the other companies must run its trains around 
the loop so that every company Connecting with the loop be- 
comes a feeder to the Lake street road. Thèse roads are not com- 
petitors. The charter purpose — the legitimate and appropriate 
source of revenue, — is the passenger trafflc. It is possible that the 
"sole rights" of the Lake Street Company in said Lake street might 
hâve been used as means for greater exactions from roads seeking ter- 
minais in the center of the city. But such "sole rights" were not given 
to the Lake Street Company as a mère instrumentality of barter 
with or of advantage over other like corporations. I am not able 
to say, especially in view of the flnancial condition of the Lake Street 
Company, as shown in the bill by matters already spoken of, that 
the deals of December 18th and 28th indicate fraud or unfairness on 
the part of the défendant directors toward said company. It is fur- 
ther stated that three of the nine directors of the Lake Street Com- 
pany were also directors in the Northwestern Company, and that 
two of said three were directors in the Union Company. Said con- 
tracta are not, merely for this reason, fraudulent, or voidable at the 
instance of the Lake Street Company. Rolling Stock Co. v. Railroad 
Co., 34 Ohio St. 450. Nor does it make out a case of fraud that 
the holders of a majority of the stock in the latter company may 
hâve held stock in one or more of the other contracting companies. 
Nor do gênerai unsupported averments that the six directors who 
are not shown to hâve held officiai relation to or interest in any ot 
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the other companies were "controlled by," or were "mère instruments 
in the hands of," the holders of the mafority stock in the Lake Street 
Company, overcome the légal presumption of fairness and good faith. 

On the 21st of February, 1895, certain persons interested in the 
Lake Street Company organized a plan whereby the bonded debt of 
said Company should be reduced or scaled down 25 per cent, and its 
mortgage debt 40 per cent. This was to be the Toluntary act of the 
bondholders themselves, and the inducement was the sounder finan- 
cial footing thus secured for the company, and a guaranty by the 
Northwestern Company of the mortgage debt when so reduced. But 
in carrying out this policy the Lake Street Company engages — and 
this is the point of objection by complainant — that it will not issue 
any more bonds under the old mortgage except for the purposes of 
construction. This may hâve been unwise, but I do not deteet fraud 
on the part of the défendant directors as against the Lake Street 
Company. It is said in the bill that the construction of the Humboldt 
Park extension has been abandoned by the défendant directors "in 
violation of the conditions of the contract entered into by said 
Mitchell for said majority stockholders." But the company has no 
interest in said contract; and said Humboldt Park extension may 
be built later when the company is flnancially able to build it. Com- 
plainant says further that he is "advised and believes that there is 
a secret understanding and agreement by and between the offlcers 
and majority of the board of directors" of the Lake Street Com- 
pany and the Northwestern Company that a perpétuai lease shall 
be made transferring ail the property of the former company to the 
latter. This unsupported averment, I take it, amounts to nothing. 
In the supplemental bill complainant says "that he is advised and 
believes that said Northwestern Company has obtained, or is about 
to obtaln, the consent of the city and of the property owners inter- 
ested, to build its road south across Lake street, and he avers that it 
is the intention of Lauderback and those acting with him in the 
management of said Lake street road to suspend the construction of 
said Lake street road" till the said cross track of the Northwestern 
shall hâve been so built at Fifth avenue across Lalœ street. He fur- 
ther avers "that said attempt to procure the right of way over and 
along Fifth avenue is in the interest of and part of the scheme of 
said Union Elevated Railroad Company to complète its loop line, 
as contemplated in said contracts of December 18 and 28, 1894, where- 
by said Union Company is a party to said fraudulent acts recited 
herein." Since the "contracts" last referred to do not involve fraud 
against the Lake Street Company, and since in any case the two 
roads might cross each other and on the same level at Lake and Fifth 
avenue, I do not see that anything is added to the case by the 
averments quoted from the supplemental bill — even if it were law 
that an original bill which shows nO' cause of action can be made 
good by a supplemental bill. 

On the 30th of January, 1895, the Lake Street Company agreed 
with the West Chicago Street Eailroad Company that the latter, for 
the opération of its Lake street surface road by electricity, might 
string wires to, but wholly underneath, the elevated structure of the 
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former, from Wabasli avenue to Forty-Eighth street. The consid- 
ération was that no pôles, wires, or other things should be placed 
anywhere on the street alongside or above said elerated railroad 
structure. It is averred that, as inducement to complainant to enter 
the combine of July 5, 1894, Mitchell, pretending to control the 
West Chicago Street Eailroad Company in the interest of the Lake 
Street Company, promised complainant that the troUy System should 
not be used on said surface road. It is also averred that three of the 
nine défendant directors were directors in the West Chicago Street 
Railroad Company. But I am not able to say, even in view of thèse 
averments, that the contract of January 30, 1895, was fraudulent as 
against, or voidable by, the Lake Street Company. 

When the contract of July 5, 1894, was made, Ziegler was himself a 
director in the Lake Street Company. He continued to be a director 
till the stockholders' meeting in January, 1895, at which meeting 
Morris, who had actively represented Ziegler in the aflfairs of the com- 
pany since July, 1894, was elected. Morris was so elected at Ziegler' s 
instance, and as his représentative, and pursuant to the combine con- 
tract Said contract, as shown by the bill, still continues in force, 
and is still insisted on by Ziegler, and the theory of the bill is that 
the wrongs complained of hâve been done by the combine of which 
Ziegler himself has always been, and continues to be, a member, pur- 
suant to the terms of the writing of July 5, 1894. If a stockholders' 
meetrag should be now had with référence to said alleged wrongs, ail 
the stock in which Ziegler is interested would be voted in affirm- 
ance of said alleged wrongful acts, since said stock is part of the 
holding of the combine, and said holding must, according to the 
terms of the contract, be voted as a unit. Not only so, but the acts 
complained of, upon Ziegler's interprétation of the same, seem to fall 
within the gênerai description of what the combine might do as 
against the Lake Street Company by said combine agreement. The 
portions of the agreement hère referred to hâve been guoted, and 
need not be again repeated. Even if said agreement be void, the f act 
of assent to the same on Ziegler's part remains, aud the point is that 
he is not in position to maintain a stockholders' bill. It is, however, 
due to Mr. Ziegler himself, as well as to thèse défendant directors and 
to Mitchell, to say that, looking at the ultiraate matters shown in 
this bill, and not to the conclusions drawn theref rom by the pleader, 
the controversy concerna the policy of the Lake Street Company 
rather than the integrity of its management; and, notwithstanding 
the wording of the writing of July 5, 1894, it is not at aU probable 
that any wrong against the Lake Street Company was ever really in- 
tended by the parties to that writing. The demurrer is sustained. 
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ENGLEE V. WESTERN UNION TEL. CO. 

(Circuit Court, D. Nevada. July 15, 1895.) 

No. 592. 

Personal Injuries— Excessive Damages— New Trial. 

Plaintiff received a compound comminuted fracture of the ankle bones o( 
one leg. The foot was doubled over, and the bones protmded through the 
flesh. Over 100 pièces of the denuded bones were at varions times taken 
out, and more than 20 months after the Injury bones were stiU working out. 
Durlng ail this time he suffered Intense and constant pain. He vpas con- 
flned in bed for six months, and for the flrst haW of that time was obligea 
to lie on his back. In the opimon of the testifying physician, he would be 
well and out of pain in three months from the trial. He will always be 
lame, the ankle wiU be stiff, and there will be a slight defoa-mlty of the 
foot His doctors' bills were $1,545, and expenses for nurses $800. At the 
time of the injury he was personally engagea in conducting an hôtel, and by 
reason of the injury was compelled to employ a suitable person to take 
charge of it Held that, the instructions having been proper, and there 
having been no attempt at the trial to magnify or exaggerate the injury or 
pain, and there having been no appeal to the passions, préjudices, or sym- 
pathy of the i\iry, and nothing at the trial to indicate that the jurors were 
influenced by any such feelings, a verdict for $15,000 damages was not so 
great as to make It appear that it had been given under the influence of 
passion and préjudice. 

Action by Louis Engler against the Western Union Telegraph 
Company for personal injuries. There was a verdict for plaintifE, 
and défendant moves for a new trial. 

E. S. Farrington, for plaintiff. 

Evans & Eogers and Torreyson & Summerfield, for défendant. 

HAWLEY, District Judge (orally). The défendant moves the 
court for a new trial upon several grounds, but the only assignment 
of error urged before the court is that of "excessive damages, ap- 
pearing to hâve been given under the influence of passion and 
préjudice." 

The facts bearing upon this question are substantially as follows: 
The plaintiff is 50 years of âge. On the evening of July 28, 1893, 
while taking a buggy ride on a public highway near the town of 
Tuscarora, in this district, his horses came in contact with defend- 
a;nt's telegraph wire, which had previously fallen down across the 
road, and there allowed to remain, in such a manner as to cause the 
horses to become frightened and unmanageable, and resulted in 
plaintiff being violently thrown out of the buggy and seriously in- 
jured. He received a compound comminuted fracture of the ankle 
bones of the left leg. His left foot was doubled over, both bones 
protruded through the flesh, and through his leather shoe, into the 
ground, and were denuded of the periosteum for a space of 4J inches. 
The base bone in the heel of the foot was also denuded of perios- 
teum. Over 100 pièces of the denuded bones, some of them quite 
large, had been, at varions times, taken out. More than 20 months 
after the injury, pièces of the bones were still working out of the 
foot and matter running from the cavities. During ail this time 
plaintiff suffered intense and constant bodily pain. He was con- 
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flned to his bed for a period of six months, and for the fiist three 
months was compelled to lay on his back, and could not turn over 
on either side. At the time of the trial he was compelled to use 
erutches. The physician testifled that in his opinion the plaintiff 
would be well and free from pain or further treatment in about 
three months. The effect of the testimony as to the future résulta 
of the in jury is that plaintiff will always be lame, the ankle joint 
will always be stifï, and there will be a slight deformity of the 
foot. From the time of the injury up to the time of the commence- 
ment of the suit in January, 1894, the doctors' bill for médical at- 
tendance amounted to f 1,545. The expenses, shown to be actually 
necessary, for nurses, was over $800. At the time of the injury, 
plaintiff was personally engaged in conducting and carrying on an 
hôtel and saloon business, and in connection therewith also carried 
on and conducted a gambling game known as "faro," licensed and 
sanctioned by the laws of the state. By reason of the injuries, plain- 
tiff was whollyincapacitated fromattendingto his business for a long 
period of time, and was compelled to employ a suitable person to 
take charge of the same. A few months before the trial, plaintiff 
endeavored to couduct the business himself, but was only able to 
continue work for about two weeks. The business was shown to 
be profitable. There was no loss to the business shown, nor was 
the value or amount of the extra expense incurred in carrying on the 
business established by any direct évidence. TJpon submitting the 
case to the jury, the court gave the following instructions touching 
the question of damages: 

"If you find for the plaintiff, you should assess his damages at such an 
amount as, from ail the clrcumstances dlsclosed by the évidence, would, un- 
der your best .ludgment, be a just, reasonable, and falr compensation to the 
plaintifC for the injuries sustained by him. And, in determining the amount 
of damages, you should take into considération ail the faets and circumstan- 
ees attending the injury, as disclosed by the évidence,— such as the nature 
and expense of the plaintifC's injuries and bodily pain and suffering he bas 
eudured as the resuit of such injury; any future disability which, from the 
testimony, you may belleve to be the necessary resuit of, or caused directly 
by, such injury; and the amount of money necessarily paid by him, or con- 
tracted by him to be paid, for mediclnes or médical attention and services, 
and for nurses hired in order that he be healed and cured of such injury. 
The measure and amount of recovery must be contined to what is known in 
law as 'compensatory damages'; that is, such a fair, reasonable, and just 
sum as will compensate plaintifC for the injury, expense, and suffering which 
he has sustained,— no more, and no less. Your attention bas been ealled by 
counsel to remember, when you go to your Jury room, before you hâve reach- 
ed a conclusion as to the amount of judgment which plaintiff is entitled to 
recover, that you must bear in mind the fact that plaintiff is not asking ex- 
emplary damages or punitive damages. In cases where the acts of the de- 
fendant are malieious, the plaintifC is entitled to recover what is known in 
law as 'exemplary damages.' Such damages, tending to punish the défend- 
ant, you are to avoid taking into considération. You are to do what is fair, 
what is right and proper; to look at both sides of this case with référence to 
the rights of both parties, and to consider what would be fair, what would 
be just, and what would be a reasonable compensation, which the plaintiff is 
entitled to recover." 

The jury found a verdict in favor of the plaintiff, and assessed 
the damages at $15,000. 
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This court in Zion v. Southern Pac. Co., 67 Fed. 500, announced the 
gênerai rules which should govern courts in deciding motions upon 
the question of excessive damages, and it is deemed unnécessary to 
again repeat them. 

The question whether the amount of damages allowed in this 
case is excessive must be determined by the knowledge, judgment, 
and Sound discrétion of the presiding judge. Every case must 
necessarily dépend, to a great extent, upon its own peculiar facts. 
An examination of the decided cases in actions to recover damages 
for Personal injuries clearly shows that the courts hâve differed 
in opinion as much as juries, as to the amount of damages that 
should be allowed in such cases. Extrême cases are found in the 
books upon both sides of this vexed question. The tendency of some 
of the state courts is to allow only small damages. Other states 
are more libéral. What is considered as proper in one state is 
deemed excessive in another. The argument that juries in 
this state are disposed to give heavy damages in actions for Per- 
sonal injuries against corporations is undoubtedly true. But the 
records of this court will show that it has never hesitated, where the 
amount was deemed excessive, to set such verdicts aside. The 
amount allowed by the jury in the présent case was large; but the 
in jury was severe, and the bodily pain intense and continued for 
a long period of time. The plaintiff was présent in court. The 
condition of his foot was plainly to be seen, and, with the testimony 
of his physician, the nature and extent of the injury and of the 
bodily pain suiïered by the plaintiff was clearly and intelligently 
presented to the jury. The injury and the pain were real. No at- 
tempt was made at the trial to magnify or exaggerate either the in- 
jury or the pain, as is sometimes, in bad taste, attempted to be done 
in cases of this character. No appeal was made to the jurors to 
arouse either their passions, préjudices, or sympathy. There was 
nothing at the trial in the acts or conduct of the jury, or of any 
juror, to indicate in any manner that they were influenced or con- 
trolled by any such feeling. In the very nature of the case, there 
is no précise rule for estimating damages for bodily pain and suf- 
f ering. The amount cannot be arrived at with any degree of mathe- 
matical certainty. Some latitude must be allowed to the sound 
sensé and honest judgment of an impartial jury. It is, perhaps, 
safe to say that no 12 men could ever be selected, however fair and 
Tinprejudiced they may be, who would, at first blush, name the same 
amount. It requires time for délibération and the exercise of 
reason and judgment upon the part of each individual juror, and 
consultation with others upon the facts, to arrive at a satisfactory 
verdict. 

In The City of Panama, 101 U. S. 453, 464, the court said: 

"Damages In such a case must dépend very much upon the facts and cir- 
cumstances proved at the trial. When the suit is brought by the party for 
Personal injuries, there cannot be any fixed measure of compensation for 
the pain and anguish of body and mind, nor for the permanent injury to 
health and constitution; but the resuit must be left to turn malnly upon the 
Kood sensé and deliberate judgment of the tribunal assigned by law to ascer- 
tain what is a just compensation for the injury inflieted." 
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The same gênerai principles hâve been announced by the suprême 
court of this state. Solen v. Eailroad Co., 13 Ney. 137; Wedekind v. 
Railroad Co., 20 Ner. 301, 21 Pac. 682. 

The jury in the présent case must hâve understood the principles 
upon which the damages were to be estimated and arrived at, 
There was no attempt upon the part of counsel to either mislead or 
confuse the Jury upon this question. The instructions of the court 
upon this point were plain, and unquestionably as farorable to the 
défendant as the law would warrant It is well settled that the 
plaintiff in. such an action is entitled to recover for such future suf- 
fering and disability as is manifestly the inévitable and necessary 
resuit of the injuries received. Bailroad Co. v. Harmon, 147 TJ. é. 
571, 584, 13 Sup. Ct. 557; Eailroad Co. v. Stoner, 49 Fed. 209, 1 C. C. 
A. 231, 4 U. S. App. 109; Eailway Co. v. Jones, 49 Fed. 343, 1 C. C. 
A, 282, 4 U. S. App. 115; Eddy t. Wallace, 49 Fed. 801, 1 O. C: A. 
435. The amount of the verdict, large as it is, when considered in 
the light of ail the f acts and circumstances of this case, is not so great 
as to convince the court that it must hâve been given under the 
influence of passion or préjudice. I am of opinion, from my ob- 
servation at the time of the trial, as well as from an examination 
of the évidence, that the verdict was the resuit of the calm and 
unprejudiced judgment of 12 intelligent and fair-minded jurors, 
reached, after a careful délibération of the facts, upon the principles 
announced by the court, wholly uninfluenced by any other considéra- 
tion, and that it is not inconsistent with the exercise of an honest, 
fair, and impartial judgment upon, the part of the jury, whose spé- 
cial province it was to détermine the amount The verdict of the 
jury will not be disturbed. 

A review of the authorities cîted by counsel would serve no useful 
purpose. It is enough to say that they hâve been carefully examined, 
and that the views herein expressed and the conclusion reached 
are fully supported and sustained by the following cases: Solen v. 
Railroad Co., supra; Morgan v. Southern Pac. Co., 95 Cal. 508, 30 
Pac. 601; Railroad Co. v. Reese, 5 C. C. A. 510, 56 Fed. 289; The 
City of Panama, supra; Railroad Co. v. Thompson, 64 Miss. 585, 1 
South. 840; Rockwell v. Railroad Co., 64 Barb. 438, 53 N. Y. 625; 
Gale V. Railroad Co., 13 Hun, 4, 76 N. Y. 594; Mitchell v. Railroad 
Co., 70 Hun, 387, 24 N. Y. Supp. 32; Solarz v. Railway Co. (Super. 
N. Y.) 29 N. Y. Supp. 1125; Railway Co. t. Porfert (Tex. Sup.) 10 S. 
W. 213. Motion for new trial denied. 



PBNNINGTON V. SMITH et aL 
(Circuit Court, S. D. New York. June 11, 1895.)' 

1. Trustées— RiGHT to Sue in Forbign JuRisniCTroN. 

A trustée appolnted by tbe courts of one state haa a rigbt to malntain 
a suit la relation to tbe trust property In tbe courts of anoûier state. 

2. Trusts — Jukisbiction — Résidence ou- Trustée. 

The courts of a state do not lose jurisdictlon of a trust created by the 
wlU of a citizen of such state, and the funds of wblch bave arlsen out of 
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property sltuated in such state, because the trustée has removed to another 
State. 

8. Same— Eqtiity— Foi^IjOwing Trust Property. 

A suit, by a trustée, seeking to impress the trust upon money in the 
hands of a Etranger to the trust, and the bank in which such Etranger has 
deposited it, is within the jurisdiction of equity, as there is no adéquate 
remedy at law. 

4. Same. 

Where a trustée, though clothed with wide discrétion as to the Invest- 
ment of the trust funds, and not accountable for waste, has turned over 
part of such funds to his wife, who has notice of the source from which 
they corne, and who retains possession of them, such funds can be fol- 
lowed and reclaimed by the successor of such trustée. 

This was a suit by Waiiam Pennington, as trustée for Louise Con- 
dit Smith and Sallie Barnes Smith, against Emma Condit Smith and 
the Fifth Avenue Bank of New York, to impress a trust upon cer- 
tain funds. The cause was heard on the pleadings and proofs. 

There Is, practically, no dispute regarding the facts. George Condit Smith 
was the trustée of a fund of $13,356.87, the beneficiaries being his two 
infant daughters. This trust was created by the will of his flrst wife. 
Saille L. B. Smith, who died in July, 1890. By the terms of the will the 
testatrix, after maktng certain spécifie bequests, gave one equal undivided half 
part of the remaining property to her husband and the other half to her chil- 
dren. The children's share, during their minority, was to be held by their 
father in trust. At the time of her death Mrs. Smith was a résident of New 
Jersey. Her will was proved before the surrogate of Essex county in that 
state and letters testamentary were Issued to the said George Condit Smith, 
her husband. In July, 1892, Mr. Smith married the défendant Emma Condit 
Smith. In January, 1893, the résidence at East Orange, N. J., which was the 
property of the first Mrs. Smith, was duly sold to Thomas B. Crossley, who 
executed a purchase-money mortgage thereon for $17,500 to "George Condit 
Smith, personally, and as spécial guardian of Louise Condit Smith and Sallie 
Barnes Smith, infants." The infants' share in said mortgage was the said 
sum of $13,356.87 which the trustée duly acknowleUged to be a prior lien 'to 
the balance of $4,143.13 due to him as an individual. On the 20th of March, 
1894, Crossley paid $5,000 on the mortgage by check payable to the order of 
Smith individually and received a receipt signed by Smith "personally and as 
guardian." This check was sulficieût to pay Smlth's interest in the mortgage 
in full and $856.86 of the infants' interest. George Condit Smith indorsed this 
check to the order of the défendant, Emma Condit Smith, and it was by her 
deposited in the Flfth Avenue Bank and collected. On the 25th of September, 
12 days before the death of Mr. Smith, Crossley made another payment of 
$5,000, the check being made payable to "Geo. Condit Smith, Guardian." The 
check was Indorsed by Mr. Smith as guardian to the order of the défendant 
Emma Condit Smith and was by her deposited, as before, in the Fifth Avenue 
Bank. Crossley also paid the interest on the mortgage by checks which were 
indorsed by Smith as guardian and were hi like manner deposited by Mrs. 
Smith hi the défendant bank. On the 7th of October, 1894, George Condit 
Smith died leaving a last will and testament by which he gave ail his prop- 
erty to his widow, the défendant Emma Condit Smith, and appolnted her 
guardian of his chlldren and executrix of his wlU. On the 16th of the same 
month the complalnant was appolnted by the chancellor of New Jersey "trustée 
for Louise Condit Smith and Sallie Barnes Smith, severally, in the room and 
stead of George Condit Smith, deceased, late of Bast Orange, in the state of 
New Jersey, with ail the rights, powers, duties aud privilèges Incident to the 
appointment." Before entering upon his duties he was required to glve bond 
to the chanceUor in the sum of $60,000 as trustée for each of said Infants. By 
an order, dated October 16, 1894, the complalnant was also appolnted "spécial 
guardian in the place and stead of George Condit Smith, spécial guardian, 
deceased, for Louise Condit Smith and SaUie Barnes Smith, severally, with ail 
the rights, powers, duties and privilèges incident to the appointment" He 
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was requlred to give a bond of ? 15,000 as guardian of eacli infant, George 
Condit Smith died insolvent. At the tlme the défendant, Mrs. Smith, received 
the checks in question she knew of the interest of the infants in the New Jer- 
sey property. By stipulation made at the argument the bill was amended by 
inserting an allégation that the parties are citizens of difflerent states and also 
that the complalnant was on October 16, 1894, appointed spécial guardian of 
the said infants. The bank has not answered, but there is a stipulation that 
it will hold the moneys, mentioned in the bill, subject to the decree of the court. 

John Brooks Leavitt, for complainant. 

Alexander Thain and Thomas M. Tyng, for défendant Smith. 

COXE, District Judge. This action is brought by the complain- 
ant, a citizen of New Jersey, as trustée and spécial guardian ap- 
pointed by the court of chancery of that state, against the défend- 
ants, who are citizens of New York, to impress the trust upon cer- 
tain funds in their possession and compel the delivery thereof to 
Mm. Stated more briefly it is a suit by a trustée to compel a re- 
turn of property belonging to the trust fund which the défendants 
improperly withhold therefrom. The right of a trustée appointed 
by the courts of one state to maintain such an action in the courts 
of another seems to be established by the décision in Toronto Gen- 
eral Trust Co. V. Chicago, B. & Q. R. Co., 123 N. Y. 37, 25 N. E. 198. 
At page 46, 123 N. Y., and page 198, 25 N. E., the court says: 

"Having thus been clothed with the tltle to the trust estate in Canada by 
proceedings In the Canadian action, can it, standing upon that title, maintain 
an action hère as trustée? We think this question was erroncously answered 
in the négative in the court below. It is the gênerai rule that he who is the 
légal owner of property may maintain an action wherever it may be for its 
recovery, or for damages for its conversion. Generally, his capacity to sue 
in such cases grows eut of his légal ownership. It is believed that there is 
no exception to the rule where the légal owner sues in his own right and not 
in a représentative capacity. * * * Its (the trustee's) position is not lilie 
that of an exécuter or administrator, who is simply a représentative of a dead 
person, gathering in and administering upon property for the benefit of others. 
But It is more liie that of the légal owner of property who pursues it or brlngs 
suit about it for his own benefit." 

Was the complainant properly appointed? Unless some reason 
not now suggested is brought to its attention the court does not 
feel justified in declaring the orders of the New Jersey chancellor 
void. It must be remembered that the trust was created by Mrs. 
Sallie Smith, who lived and died a citizen and résident of New Jer- 
sey. Her will was probated there. The real estate out of which 
the fund in question arises is situated there. It was sold under 
the auspices of the court of chancery of New Jersey, which court 
appointed complainant's predecessor spécial guardian to protect 
the interests of the infants. A portion of the trust estate is still 
secured by the mortgage on this New Jersey real estate. It is ar- 
gued that the New Jersey court lost ail jurisdiction in the premises 
because the trustée removed to New York and died there. No au- 
thority is cited in support of this proposition and none has heen 
found by the court. Unquestionably the surrogate of New York 
had jurisdiction of the estate of Mr. Smith, but we are dealing hère 
with the estate of Mrs. Sallie Smith. Mr. Smith did not own this 
property; he could not dispose of it by will or otherwise; he sim- 
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ply held it in trust for the beliefit of his infant children. An appli 
cation to the surrogate of New York to appoint his successor would 
probably hâve been met by a suggestion that the pétition should be 
addressed to the courts of the state where the will was flled, where 
the real estate was sold, and where the order appointing the spé- 
cial guardian was made. Unquestionably the New Jersey courts, 
originally, had jurisdiction of this trust, and it is thought that they 
did not lose jurisdiction because the trustée died in another state. 
So, then, we hâve the case of a legally appointed trustée suing in a 
court that has jurisdiction to recover a part of the trust estate 
which has been illegally diverted and detained. It cannot for a 
moment be pretended that either of the défendants has any title 
to the trust fund. Eren though the défendant, Mrs. Smith, were 
appointed guardian of her husband's children under his will, it would 
not give her the right to hold funds which his will could not touch 
and which he held only as trustée. The complainant holds the 
commission of the chancellor of New Jersey to act as trustée and 
guardian and has given bonds in the sum of $150,000 for the faith- 
ful discharge of his duty. The défendants, on the contrary, hâve 
no shadow of title and do not prétend to hâve any. Surely they 
should not be permitted to hold the fund as against the complainant. 

No défense on the merits is urged, but the attempt is made to de- 
feat the complainant bj' défenses in the nature of demurrers. It is 
said that equity will not take cognizance of the action because there 
is a perfect remedy at common law. Is there a remedy at law? 
The action is by a trustée. He seeks to hâve the trust impressed 
upon a spécifie fund in the défendant bank, which, in the ordinary 
course of business, would be liable to the orders of the depositor. 
He prays for an injunction restraining the défendants from dispos- 
ing of said money and for an accounting to ascertain what amount 
of property belonging to the trust is in the hands of the défendants. 
Ail thèse are matters of équitable cognizance and in view of them the 
court is unable to see how a full and adéquate remedy can be had 
at law. 

Again, it is argued that by the terms of the will Mr. Smith had 
full discrétion as to the management and investment of the trust 
estate and that he had a right to place the money in the hands of 
his wife for the benefit of his children. Undoubtedly the will of 
the first Mrs. Smith gave Mm large discrétion. He might bave 
wasted the en tire fund by bad investments and the complainant 
would be remediless. It is even possible that had he invested the 
fund with the défendant, Mrs. Smith, taking nothing but her un- 
secured note in return, the transaction could not he questioned. 
But there is no pretense of anything of this kind. A trustée can- 
not despoil the trust by turning the property into money and hand- 
ing the money to his wife. Putting the property out of his hands 
is not investing it. The complainant has found a portion of the 
trust fund in the possession of the défendants and he seeks to re- 
claim what is his. If they hâve title it is for them to disclose its 
nature. So far from asserting ownership Mrs. Smith expressly dis- 
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claims any title to the fund in question. Paragrapli 7 of thé an- 

swer is as follows: 

"And this défendant, further answerlng sald bill, allèges that this défendant 
has never made any claim of right, title or interest in or to the checks men- 
tioned in tiie bill, or to the proceeds thereof. On the contrary, this défendant 
received said checks and deposited the same in her bank, at the request of 
and for the accommodation of said George Condit Smith In his lifetime and 
under the belief tliat they were the property of the said George Condit Smith, 
as they appeared to be under his absolute control and disposition. After the 
receipt thereof, and during the lifetime of said George Condit Smith, this dé- 
fendant repaid out of the proceeds of said checks to him, and disbursed for him 
at his request, the entire proceeds thereof, and there was not, at the time of 
the commencement of this action, on deposit wlth the défendant the Fifth 
Avenue Bank, to the crédit of this défendant, any of the proceeds of said 
checks or either of them." 

There is no proof that the money has been disbursed as alleged, 
and, upon this record, it must be presumed that a large portion 
of the trust money is still in the custody of the bahk. Should it 
prove to be, Mrs. Smith, has, by the express averments of her an- 
swer, renounced ail claim thereto. 

As to the |5,000 payment, made September 25th, it is thought 
that the défendant, Mrs. Smith, must be charged with notice. That 
she knew of the trust generally is sufflciently proved by her letter 
of August 9, 1893, to the complainant, and that the $5,000 waa 
a part of the trust was sufiQciently shown by the fact that the check 
was made payable to Mr. Smith as guardian and was so indorsed 
hj him. However, she knows now that this |d,000 belongs to the 
trust estate. She has parted with no value on account thereof, and, 
assuming the amount to be still in the bank, she has no right to 
retain it against the trustée even though she at one time supposed 
that it was her husband's individual property. In view of Mr. 
Smith's déclaration of trust and the receipt given by him it is 
thought 'that the flrst payment of $5,000— March 20, 1894— was ap- 
plied to the extinguishment of his individual interest in the mort- 
gage and that the balance of $856 was paid to him as trustée and 
guardian. There was nothing upon this check to indicate that it 
related to trust funds. and if the above amount $856 was checked 
out in good faith by Mrs. Smith she cannot be required to account 
therefor. 

It is thought that there should be a référence to détermine 

First, what amount of money belonging to the trust remains in 
the bank. Should the master flnd that the fuU amount now claimed 
by the complainant, to wit, $5,856.87, is there, he need proceed no 
further. If, however, he flnds less than that amount in the bank 
he should proceed. 

Second, to ascertain whether the balance was disbursed by Mrs. 
Smith with full knowledge that it belonged to the trust estate and 
report the amount so disbursed by her. 

Mrs. Smith should account for the amount belonging to the trust 
estate which she has used for her own beneflt with full knowl- 
edge of the trust, but she should not be charged with sums paid to 
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the deceased trustée or disbursed by his direction for tlie purposes 
of the trust There should be a decree for the complainant in ac- 
cordance with thèse views. 



MERCANTILE TRUST CO. v. ST. LOUIS & S. F. RY. CO. (OGDEN et al., 

Interveners). 

(Circuit Court, W. D. Arkansas. August 5. 1895.) 

1. JuDGMENTS— Liens — Limitations— Stat op Execdtion. 

A stay of exécution in ttie record entry of tlie judgment stays the nin- 
ning of ttie statute lliniting tlie duration of the lien of the judgment 
and does not extinguish the lien, tbougb the stay be longer than the 
perlod during which the statute provides that a judgment shall be a lien. 

2. Samk— Mobtgages — Priobitibs. 

One who takes a mortgage after recovery of judgment by a third person 
against the mortgagor, the record entry of which contains an agreement 
that œforcement of the judgment shall be suspended till a certain case be 
finally decided, takes it subject to the right of the judgment créditer to 
enforce his judgment after such final détermination, within the period 
limited by statute for lien of a judgment, not counting the time exécution 
was thus stayed. 

Suit by the Mercantile Trust Company against the St. Louis & 
San Francisco Railway Company for f oreclosure of mortgage. John 
B. Ogden and others flled intervening pétitions. 

By an act of the gênerai assembly of the state of Arkansas, approved April 
4, 1887 (Sand. & H. Dig. §§ 6211-6217), the maximum passenger rates on rall- 
roads in that state over 75 miles in length was fixed at three cents per mile. 
By the terms of the act, any traveler who was reQuired by a railroad Com- 
pany to pay for passage on its road a bigher rate than the maximum rate 
flxed by the act was authorized to reeover from the railroad Company char- 
ging such illégal rate not less than $50, nor more than $300, together with 
an attorney's fee, for each violation of the act. The défendant, the St. Louis 
& San Francisco Railway Company, although its road was more than 75 
miles in length, refused to conform to the reauirements of the act, and con- 
tinned after its passage to charge ail passengers In that state at the rate of 
flve cents per mile. The Interveners were compelled to pay this illégal exac- 
tion, and brought separate sults against the défendant Company in the cir- 
cuit court of Crawford county, Ark., to reeover the penalty prescribed by 
the act for its violation In this regard, and recovered judgments at the times 
and for the sums following, to wit: John B. Ogden, October 6, 1887, for $85; 
F. Laurent, October 6, 1887, for §245; W. W. Stevenson, October 5, 1887, for 
$85; D. T. Reynolds, October 5, 1887, for $85; M. V. Wallace, October 5, 1887, 
for $85; John Stevenson, October 5, 1887, for $85; John Stevenson, October 5, 
1887, for $85; John Stevenson, October 5, 1887, for $85; James Stevenson, Oc- 
tober 5, 1887, for $85; A. L. Reynolds, October 5, 1887, for $85; John B. 
Ogden, October 5, 1887, for $85; B. P. Allen, October 5, 1887, for $85: John 
Stevenson, October 5, 1887, for $85; F. G. Britt, October 5, 1887. for $a5; 
Joseph Torrent, July 2, 1889, for $410; J. F. Copelan, October 6, 1887, for $85; 
Charles G. Schneider, October 6, 1887, for $85; Wiley S. Young, July 29, 
1889, for $85. The record entry of the Judgment In each case contained the 
following provision: "And It is further agreed that the enforcement and 
exécution of the judgment herein, or any part thereof, be suspended untU 
the case of John Stevenson vs. The St. Louis & San Francisco Railway Com- 
pany, No. 61 on the common-law docket of this term, be finally decided, and, 
upon afiirmance of said cause No. 61, that exécution issue herein, and upon 
the reversai of said cause that this judgment be set aside, and the défendant 
allowed to plead herein." On the 3d day of January, 1891, the suprême court 
v.69F.no.3— 13 
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o£ the st&tex'ot Arkansas afflrmeâ the Stevenson Case (15 S. W. 22), and 
thefeùpon the several judgment plalptiffs, cohcelving tliat the ease waa 
"flnally deelded" wlthln the meanlng of theltedora agreement for the stay of 
exécution, sued ont exécutions on thelr several Judgments, and had the same 
levled on the real estate of the company in Orawford eounty. Thereupon the 
railroad company brought Its blU to enjoin the Issue or enforcement of the 
exécutions on the .iudgments, upon the ground that the final détermination 
of the Stevenson Case mentioned in the record agreement meant the déter- 
mination of that case by the suprême court of the United States; and the 
suprême court of the state upheld this contention of the railroad company, 
and enjoined the .iudgment plalntifïs from sulng ont exécutions on their 
judgments, or enforcing the collection thereof by exécution or otherwise, 
untll the suprême court of the United States should détermine the Stevenson 
Case. On the Hth of June, 1891, the défendant railroad company executed 
to the complainant, the Mercantile Trust Company, a mortgage on its road 
and other property to secure an issue of Its bonds. The railroad company 
made default in some of the conditions of the mortgage, and on the 23d day 
of December, 1893, the complainant flled its bill against the railroad com- 
pany, praying, among other things, for the appointment of recelvers, v?hich 
was donc. The order appointing the recelvers contained the following pro- 
vision: "And it appearing to the court that the défendant company owes 
debts and has Incurred liabilities vyhich the holders thereof could, without any 
interférence vyith the légal or équitable rlghts of the complainant under tlie 
mortgage sèt out in the bill, eollect by proceedings at lave from said défend- 
ant by seizing its rents, income, and earnings, and in other lawful modes, if 
not restrained from so dolng by this court, and that it would be inéquitable 
and unjust for the court to deprive said creditors of their légal rlght to eollect 
their several debts by appointing recelvers to take and receive the earnings 
of said road during the pendency of this suit, as prayed by the complainant, 
without making suitable provision for the payment of such debts and lia- 
bilities, It is therefore declared that this order appointing recelvers herein is 
made upon this express condition, namely. that ail just and légal debts, de- 
mands, and liabilities due or owing by the défendant company which were 
contracted, accrued, or were incurred for ticket and freight balances, or for 
work, labor, materials, machinery, fixtures, and supplies of every kind and 
character done, performed, or furnished in the construction, repair, equip- 
ment, or opération of said road and its branches, and ail liabilities incurred 
by said company in the transportation of freight and passengers, including 
damages for injuries to employés or other persons, and to property, which 
hâve accrued or upon which suit has been brought or was pending or judg- 
ment rendered or the évidence of the debt renewed wlthln twelve months last 
past, and ail liability of said company to persons or corporations who may 
bave become sureties for said company on stay, supersedeas, or cost bonds, 
or bonds in gamishment proceedings, or other bonds of like character, with- 
out regard to the date of such bonds, and also ail liabilities to persons or 
corporations who may bave become liable by Indorsement, guaranty, or 
otherwise for the debts of said company for money borrowed by said com- 
pany to pay operating and other expenses and necessary liabilities of said 
company, together wlth ail just and légal debts and liabilities which said 
recelvers may incur in operating said road, including claims for injury to 
persons and property, shall constltute a lien on said railroad and its appurte- 
nances paramount to the lien of the mortgage sought to be foreclosed by the 
bill in this case; and said railroad shall not be released from such liens untll 
such debts and liabilities are paid. The recelvers are authorized and directed 
to pay ail such debts and liabilities, as the same shall accrue, out of the 
earnings of the road, if practicable, or out of any other funds in their hands 
which may be used for that purpose; and, if not sooner dlschafged, then the 
same shall be paid out of the proceeds of the sale of the road." The suprême 
court of the United States afflrmed the judgment of the state court in the Ste- 
venson Case on the 5th day of Mareh, 1895 (156 U. S. 66T, 15 Sup. Ct. 484, 491), 
and Immediately thereafter the several judgment creditors heretofore men- 
tioned filed their pétitions of intervention in this cause, praying that the re- 
■ceivers might be required to pay their judgments.' The recelvers flled no 
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«nswer to tlie pétitions of the Interreners. The answers of the complalnant 
and défendant company denied that the Judgments of the interveners had 
any; superior right or equity over the lien created by the mortgage to tho 
■cornplainant. The Intervening pétitions were ref erred to the spécial master, 
who reported against the payment of the judgments, t» which report the in- 
terveners dulj- excepted. The matter now cornes before the court on the 
évidence and the Interveners' exceptions to the spécial master's report 

Joseph M. Hill filed brief for interveners. 

W. W. Green and Lee & McKeighan filed brief for cornplainant 

E. D. Kenna and B. R. Davidson filed brief for respondent 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The interveners recovered their judgments against the railroad 
company, and they were liens on the company's property, before the 
mortgage to the cornplainant was executed. But it is said the lien 
of ail of the judgments except two had expired before the cornplain- 
ant took its mortgage. This contention is grounded on an errone- 
ous vievi^ of the law applicable to the facts of the case. In Arkan- 
sas, judgments are liens on the real property of the défendant sit- 
uated in the county in which the judgment is rendered for the pe- 
riod of three years, and when there bas been no interruption to the 
right Of the judgment plaintifC to enforce his judgment lien during 
the period allowed by the law for that purpose, and the judgment 
has not been revived, the lien expires at the expiration of the three 
years; but where, as in thèse cases, a stay of exécution on the judg- 
ment for a specified time, or until the happening of a certain event, 
is made part of the record entry of the judgment, the time during 
which exécution is thus stayed is not to be computed as any part of 
the three-years limitation of the judgment lien. This is the rule. 
whether the time of the stay of exécution is less or more than the 
period fixed by statute for the expiration of the lien of judgments. 
The law gives to the judgment plaintiff three years in which to en- 
force the lien of his judgment by exécution. If the plaintiff does 
not avail himself of his right to enforce the lien during the time 
allowed for that purpose, he loses his lien. But the lien of a judg- 
ment is not lost if, during the period allowed by law for its enforce- 
ment, the plaintiff has been restrained from enforcing it by a stay 
ot exécution, duly entered of record, in pursuance of the agreement 
of the parties to the judgment. The stay of exécution, when made 
part of the judgment entry, stays the running of the statute that 
limits the duration of the lien. The lien consists in the preferred 
right it gives the judgment plaintiff to seize and appropriate the 
property of the défendant to the payment of the judgment. The 
lien, without the right to enforce it, would be of no utility. The 
railroad contended, and the suprême court of the state decid- 
ed, that the proper construction of that paragraph of the record 
entry of thèse judgments which provided that exécution thereon 
should be stayed until the Stevenson Case had been "flnally de- 
cided" meant that exécution should be stayed until that case had 
been decided by the suprême court of the United States. It 
was perfectly well known that the décision of the suprême court 
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of the United States in the case mentioned could not be liad short 
of four or flve years; and the record shows that it took longer. It 
is now contended that that part of the record entry of the judgment 
staying exécution thereon until the happening of the event therein 
mentioned had the effect to extinguish the lien of the judgment 
before the right to hâve exécution thereon ever accrued. If this 
contention is well founded, it would make the law say to the judg- 
ment plaintiffs: "Your judgments shall be liens on the property of 
the railroad company for three years, but you shall not enforce the 
lien until it bas expired; and if, in the meantime, the railroad com- 
pany sells or mortgages its property, the opportunity to collect your 
judgment is forever lost, and your judgments are worthless." The 
law is neither so unreasonable nor dishonest. The question of the 
légal effect on the duration of the judgment lien of the stay of exé- 
cution in pursuance of a private agreement between a judgment 
plaintifE and judgment défendant, not entered of record, does not 
arise in thèse cases, and need not be considered. In thèse cases 
the agreement for the stay of exécution is incorporated into the 
judgment entry, and is in légal effect a part of the judgment itself, 
and the thrèe-years limitation of the lien begins to run f rom the 
time when the stay of exécution specifled in the judgment expired, 
which was on the 5th day of March, 1895, the day the suprême court 
of the United States decided the Stevenson Case. The grantees 
and mortgagees of the judgment défendant are as much bound by 
this rule as the judgment défendant itself. The record of thèse 
judgments was notice to ail persons of the judgments, and their 
légal effect in respect of the commencement and duration of their 
liens. The complainant, therefore, took its mortgage with record 
notice of the rights of thèse judgment creditors, and, as against 
them, is as completely estopped to claim that the lien of the judg- 
ments had expired as the défendant itself. As sustaining the views 
hère expressed with more or less directness, the following authori- 
ties may be consulted: Pennock v. Hart, 8 Serg. & R. 369; Bombay 
V. Boyer, 14 Serg. & E. 254; 1 Black, Judgm. §§ 470, 471; Work v. 
Harper, 31 Miss. 107; Linday v. Norrill, 36 Ark. 546; Pindall v. 
Trevor, 30 Ark. 271; Brewster v. Clamflt, 33 Ark. 72; Cohn v. Hofl- 
man, 50 Ark. 108, 6 S. W. 511; Marshall v. Minter, 43 Miss. 678; 2 
Freem. Judgm. (4th Ed.) §§ 382, 394; Batesville Institute v. Kauf- 
man, 18 Wall. 151; Hanger v. Abbott, 6 Wall. 532, 541; Montgom- 
ery v. Hemandez, 12 Wheat. 129. 

In Bombay v. Boyer, supra, the suprême court of Pennsylvania, 
speaking by Chief Justice Tihlman, said: 

"It was decided by this court In Pennock v. Hart, 8 Serg. & R. 369, that, 
where the judgment was entered with a stay of exécution on record, the flve 
years should run only f rom the tIme when the stay of exécution expired. But 
it was not our opinion that any regard should be paid to a stay of exécution 
agreed on by the parties but not appearing on the record." 

And in Marshall v. Minter, supra, it was said that enjoining a judg- 
ment until a bar of the statute of limitations attaches is an uncon- 
Bcientious advantage which the debtor should not be permitted to 
take. The lien of the intervener's judgments is prior in time and 
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superior to that of the complainant, and the receivers must either 
paj' the judgments or submit to hâve the property sold to satisfy 
them. 

The conclusion reached on this branch of the cases renders it un- 
necessary to décide whether thèse judgments do not fall within the 
class of debts and liabilities of the railroad company which were 
required to be paid as a condition of appointing the receivers, though 
it would probably not be diificult to show that they fall within the 
letter, as they certainly do within the spirit, of that order. 

It is suggested that thèse are judgments for penalties, and it is 
intimated that a court of equity will look upon them with disfavor 
for that reason, and will struggle to flnd some ground of avoiding 
their payment. Thèse suggestions are unfortunate for the complain- 
ant and the défendant. When the origin of thèse judgments is 
looked into, it will be found that they are highly meritoriousj no 
judgments could be more so. The défendant company set at dé- 
fiance the law of the state, and charged its citizens for transporting 
them over its road two-fifths more than the law of the state al- 
lowed for the service. The suits that resulted in thèse judgments 
were brought to put an end to thèse illégal exactions. Although the 
interveners recovered judgments in the court of original jurisdiction, 
the défendant company continued to demand and exact five instead 
of three cents per mile for the transportation of passengers; and, 
80 far as thèse interveners are concerned, continued to assert its 
right to do this until the décision of the Stevenson Case by the su- 
prême court of the United States on the 5th day of March, 1895. 
So far as anything appears in this record, the défendant company 
would hâve continued to defy the law of the state, and make thèse 
illégal exactions upon its citizens, to the présent day, if thèse inter- 
veners had not sought in the mode they did to compel it to respect 
the law towards themselves as well as ail others. The amount of 
thèse judgments is infinitésimal compared to the sums charged and 
received by the railroad company in excess of the légal rate of fare 
for transporting passengers. Two-fifths of ail the money that went 
into the treasury of the company for fares of passengers represented 
unlawful and illégal exactions. That money it still has. No por- 
tion of it has been returned to the persons who were illegally forced 
to pay it. The sums illegally exacted from the interveners hâve 
never been returned or tendered to them. It required eight years 
of litigation for the interveners to establish their own and the rights 
of the public in the premises. The judgments they recovered are 
very inadéquate compensation to them for the service they per- 
formed for the public and the long litigation to which they were 
subjected, and are still being subjected, in a lawful effort to enforce 
the law of the state and maintain their légal rights. And the 
amount of thèse judgments is an absurdly inadéquate punishment 
of the company for its open, gross, and long-continued disregard of 
the laws of the state and the rights of its citizens. The mass of the 
people will submit to such illégal exactions rather than incur the 
trouble, expense, and vexation attending a lawsuit to redress the 
grievance. Those citizens who take upon themselves the labor, risk, 
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and expense of prosecuting a lawsuit to vindicale the riglits of the 
public and compel obédience to the law are public benefactors. 
They are the men who préserve our rights and liberties. They are 
the John Hampdens of society. A court of equity views with ex- 
trême disfavôr the action of a railroad company which exacts ex- 
orbitant and illégal fares from the traveling public, in violation of 
the laws of the state from which the company dérives its right to 
operate its road, if not its existence. There would be small safety 
for the state or its citizens if thèse artiflcial créations could with 
impunity disregard the reasonable and just limitations placed upon 
their powers by their creator. A court of equity will not under any 
circumstances set the seal of its approval on such violations of the 
public rights, but will exercise ail its powers and its widest discrétion, 
when the opportunity is afforded it, to encourage every effort of the 
state or its citizens to put an end to such practices. When a citi- 
zen who has paid thèse unlawful exactions is compelled to sue for 
a redress of his grievance, he is justly and equitably entitled to 
something more than the sum of the illégal exactions. That would 
be no compensation to him and no punishment to the company, and 
would hâve no effect in restraining the com^iany from the continued 
violation of the law. The sum which may be recovered under the 
statute in such cases is reasonable. It is just to the citizen, and 
not unduly oppressive on the company. It is compensatory dam- 
ages for a willful wrong inflicted on the citizen, rather than a pen- 
alty. When, as sometimes happens, a railroad company desires to 
avoid the payment of debts and obligations incurred in the opéra- 
tion of its road, or to reduce the wages of its employés below a fair 
and reasonable compensation for their services, — there are not many 
such companies, but occasionally there is one, — it seeks the aid of 
a friendly creditor, through whose agency it is quickly placed in the 
hands of a receiver, and immediately a court of equity is asked and 
expected to do the mean things which the company itself was unable 
or ashamed to do. But it is believed this is the first instance in 
which a court of equity has been asked to become, in efEect, some- 
thing bordering very closely on a receiver of stolen goods, and urged 
to hold the ill-gotten gains in trust for the guilty party, and refuse 
to make restitution even of the smallest portion of them to the per- 
sons from whom they were unlawfully talten. High considérations 
of public policy, not less than the plainest principles of equity and 
justice, demand that the property of the défendant company in the 
custody of the court as a trust fund should be made to respond to 
the payment of thèse judgments. And if the lien of the judgments 
had expired, and the gênerai order relating to the payment of debts 
did not comprehend them, under the admitted facts of the case, a 
spécial order would hâve to be made for their payment. 

The exceptions to the spécial master's report are sustained, and 
an oïder will be entered requiring the receivers to pay to the inter- 
veners severally the amount of their respective judgments, with in- 
terest thereon from the date of their renditlon, and ail costs. 
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OLCOTT V. Rica et al, 

(Circuit Court of Appeals, Fifth Circuit June 25, 1895.) 

No. 357. 

L Eesultino or Cokstkuctivb Trust— Bvidencb. 

Complalnant, the purchaser, at a foreclosure sale, of the property, rights, 
and iiiterests of an insolvent rallway company, flled his bill alleging that 
certain real estate, the title to wtiich had been taken In the names of tlie 
predeeessors of défendants, was pald for witti funds of the rallway com- 
pany, and was held In trust for it, and praying for a conveyance thereof 
to him. It appeared that the several tracts of land, lying along the Une 
of the railway, were conveyed to certain persone, who were directors and 
ofBcers of the railway company, by absolute deeds, In considération of 
their Personal notes; that in some cases such persons were described as 
"trustées"; that in one case the railway company had agreed to establisb 
a dépôt on the land, if conveyed to such persons, trustées under a certain 
agreement; that there were certain entrles in the books of the railway com- 
pany tending to show that some of the notes given by said persons were 
paid by the railway company, but no évidence of the facts relating to such 
entries was glven by persons famiiiar with them; tliat, some years after 
the purchases, the purchasers conveyed to the railway company certain 
lands admitted to be held in trust for it, and claimed to be ail that were 
80 held. Held, that complalnant had failed to establisb the trust alleged 
In his bill. 

2. Equitt — Lâches. 

From the time of the conveyance to the rallway company of the lands 
which were claimed by the purchasers to be ail that belonged to it, no 
ciaim was made to other lands until the filing of complainant's bill, 17 years 
later; the stocli having in the meanwhile passed into other hands, and 
new directors and offlcers having been elected. It seems that such delay 
constituted lâches, barring the claim of cooiplalnant, who stood in no bet- 
ter position than the railway company. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Texas. 

This was a suit by Frederick P. Olcott against Fred A. Rice, T. W. 
House, William C. Oliver, Elvira Hutchiiis, J. W. Jones, M. W. 
Grarnett, E. P. Hill, Presley K. Ewing, Henry Brashear, and William 
M. Eice to establisb a trust in certain lands. The circuit court 
dismissed the bill. Complalnant appealed. AfQrmed. 

John G. Winter, for appel lant. 

Presley K. Ewing and Henry F. Ring, for appellees. 

Before McCORmCK, Circuit Judge, and BRUCE, District Judge, 

BRUCE, District Judge. The bill was filed December 21, 1891. 
It charges that the Houston & Texas Central Railway Company, a 
corporation created under and by the laws of the state of Texas, 
doiflg business and domiciled in said state, before the year 1888, 
acquired and became the owners of certain real property, which is 
described in the bill, and situated in différent named counties in the 
state of Texas. The bill charges that the légal title to said prop- 
erty was taken in the name of A. Groesbeclc, W. R. Baker, F. A. 
Rice, and W. J. Hutchins, who were then, and long thereafter con- 
tinued to be, offlcers and directors of said railway company, having 
the charge, management, and control of its business affaira, and that 
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they so took tlie légal title as trustées, holding the property so con- 
veyed in trust for sald railway company; that is to say, the said 
rallway company acquired and became the owner of the lands con- 
veyed in trust for its use and benefit to the several trustées men- 
tioned. 
It is charged: 

"That the Houston & Texas Railway Company heretofore executed several 
deeds of trust upon certain of its property acquired and to be acquù'ed, em- 
bi-acing and covering the property deseribed in the bill, and ail rights and in- 
terests growing out of same, to secure the payment of its indebtedness; and 
thereafter the tr.ustees, representlng creditors secured by said deeds of trust, 
instituted then several sults in the circuit court of the United States holden in 
said Eastem district of Texas, at Galveston, for the purpose of foreclosing 
the liens under said trust deeds, wbich several suits were by order of said 
court Consolidated in one suit upon the equity docket of said court, and en- 
titled and numbered, to wit, 'Nelson A. Easton and James Rintoul, Trustées, 
and the Farmers' Loan and Trust Company, Trustée, v. The Houston and 
Texas Central Railroad Company et al.'; * * * that in pursuance of a de- 
cree entered by sald court in said Consolidated cause on, to wit, the 4th day 
of May, 1888, foreclosing the liens of the several trust deeds, and decreeing 
and ordering a sale of the property, rights, titles, and interests of said rail- 
way company embraced therein, Charles Dillingham, as spécial master com- 
uiissioner, for tliat purpose by said court appointed, did on, to wit, 8th day of 
Séptember, 1888, in accordance with the directions of said decree, sell ail the 
property, rights, titles, and interests, both at law and in equity, of said rail- 
road company in and to the lands hereinbefore deseribed; * * * that at 
said sale your orator became the purchaser of said lands, and ail the rights, 
titles, and interests, in law and equity, of said railroad company, in and to 
the same, * * ♦ for the sum of ten million flve hundred and eighty thousand 
dollars; and that the commissloner was directed to exécute and deliver a deed 
of the property sold to the purchaser, whieh was doue." 

It is perhaps not necessary to state further the averments of the 
bill, but section 5 states the case with clearness and brevity, thus: 

"Your orator further represents and avers that the lands held by said trus- 
tées as aforesaid were donations made to said railway company, or were paid 
for by and with moneys, crédits, and properties of said railway company, and 
the accretlons thereof, in the hands of said trustées, and by them held to be 
accounted for and conveyed to sald railway company when thereunto demand- 
ed; and that by reason of the purchase by your orator of the interests therein 
of said company, as aforesaid, he is entitled to hâve said property conveyed 
to him, and to hâve an accouiiting of and concerning the management of the 
same, and the frujts, iucome, accretions, and profits thereof." 

He avers that the value of the aforesaid lands, and of orator's 
rights and interests therein, and growing out of same, exceeds 
the sum of one million dollars, and in the thirteenth paragraph h(i 
States that he has demanded of said respondents, and each of them, 
that they account to him for the trust property received and held by 
them as aforesaid, and concludes with prayer for relief, gênerai or 
spécial, as may accord with equity and good conscience. 

The bill is answered by ail of the défendants, and the déniais are 
f ull and spécifie of the facts charged in the bill. The case stated 
in brief is, the complainant charges a trust upon the défendants, 
and prays for an exécution of the trust. The défendants deny, and 
complainant is put upon his proof. It is not deemed necessary to 
discuss the question as to what kind or désignation of trust is 
claimed hère, whether a resulting or constructive trust. The fact 
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to be established is that the property in question was paid for by 
or eut of the funds and crédits of the railway company, or that it 
was acquired as donations to the company. The raiiroad was 
projected and built in part before the wàr, but not completed until 
afterwards. The Bryan tract is treated as the initial point in the 
inquiry, and is emphasized by the complainant as giving color to the 
after transactions of the officers of the railway company and certain 
named trustées to whom conveyances were made of the title to the 
property the subject of this litigation. The deed in the matter of 
what is called the "Bryan Tract" is for 640 acres of land, dated 9th 
April, 1860, and is for an expressed considération "of thirty-two 
hundred dollars, to me in hand paid by A. Groesbeck and W. R. 
Baker." It appears from the testimony of Bryan that he took note 
of Groesbeck and Baker for the |3,200, which he says he turned over 
to Wm. Hendiey & Co., to pay them a debt which he owed them. 
The évidence shows that the note was afterwards paid. The testi- 
mony of Bryan shows that he was desirous of having a dépôt upon 
the land. He says: "I won't be positive, but am satisfled that I of- 
fered to give them 320 acres of land; and I would hâve given them 
if they had not taken the 640 acres, and paid me five dollars an acre 
for it." It is quite clear that the testimony of Bryan does not go 
far to sustain the complainant's case that this Bryan tract was 
paid for by the means of the raiiroad company. It shows a pur- 
pose to hâve established upon the Une of the railway a dépôt upon 
the tract of land, and this rendered the acquisition of dépôt grounds 
necessary for the conduct of the business of the raiiroad company. 
And it may be that this scheme was to make this tract of land the 
site of a town for which the establishment of a dépôt would be an 
important initial step; but it does not appear that the raiiroad 
company was going into the business of building towns or of doing 
aught other than the legitimate business of a railway company. In 
any view of this évidence, it does not sustain the complainant's con- 
tention, but rather the eontrary. 

Certain book entries upon the books of the railway company are 
relied on to show that the |3,200 note of Groesbeck and Baker was 
paid ont of the treasury of the raiiroad company; but évidence of 
this character, apart from testimony as to the facts to which thèse 
entries relate, by witnesses who hâve some knowledge of the transac- 
tions other than the entries themselves upon the books of évidence 
at ail, is not satisfactory to establish a proposition such as claimed 
hère. Item 2 is a deed of J. J. Jackson, dated August 2, 1869, for 
and in considération of the sum of |3,804, "to be paid me on the 6th 
day of July, 1870," by Abraham Groesbeck, W. R. Baker, W. J, 
Hutchins, and F. A. Rice, trustées, for which sum of money the par- 
ties named "delivered to me their joint and several promissory notes, 
dated August 2, 1869." This, upon the face of it, shows a straight 
deed of conveyance and joint notes of the grantees given for the pur- 
chase money; and the same thing, in substance, is shown in a num- 
ber of the other items noted in the brief of counsel for the com- 
plainant. 

Some stress is laid upon ihe Corsicana transaction, which shows 
a tract of 640 acres of land, upon which the compnny obligated 
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itself to establish a dépôt on the Une of the road on the land, pro- 
vided good and sufficient deeds of conveyance are first made and 
delivered to W. J. Hutchins, W. E. Baker, F. A. Eice, and A. Groes- 
beck, trustées, appointed by an agreement dated March. 22, 1868, for 
the lands and lots of ground. Attention is hère called to the facts 
that at this time (June 17, 1871) Hutchins, Baker, and Groesbeck 
were directors of the railway corporation ; that Baker was also prési- 
dent, Groesbeck, vice président, and F. A. Eice, one of the trustées, 
was treasurer, of the railway corporation company. It appears, how- 
erer, that this property, by deed of May 13, 1874, was conveyed by 
the trustées to the railway company for the same named considéra- 
tion as is recited in deed to them in 1871. The conveyances of prop- 
erty except the Bryan tract were made after the 22d of March, 
1868; and, with few exceptions, the deeds recited that they were 
made to the persons named as trustées, appointed under an agree- 
ment dated March 22, 1868. Many of thèse conveyances were made 
more than 20 years bef ore the bill was filed ; noue of them later than 
1875, which was 17 years before the ûling of the bill. It is conceded 
that some of the lands of the railway company were conveyed to 
the trustées. It is in testimony that Groesbeck remarked on one 
occasion that the company did not want the title to the lands 
clouded by the bonds of the railway company; but it is also in testi- 
mony that thèse lands were ail reconveyed to the railroad company, 
— that is, as witness Eice states, "ail that the trustées conceded to be- 
long to the railroad." It is not deemed necessary to comment upon 
the items in détail. They are numbered from 1 to 90, inclusive. The 
conveyances are ail in terms of the same gênerai character, and the 
book entries from the books ôf the railroad company are like thèse 
referred to ii; the case of the Bryan tract. 

What, then, does such a review of the évidence disclose? It 
shows a railroad enterprise projected, and the road built in part 
before 1861, in which the actors are now, and when the bill was flled 
were, nearly ail dead. They were the stockholders of the railroad 
company, formed its board of directors, and were the officers of 
the company. The Bryan tract transaction, in connection with 
what was afterwards done, and the exécution of the trust agreement 
of March 22, 1868, and other papers in évidence, show that there 
was a syndicate formed to buy lands and lots along the Une of the 
railroad, the purpose of which was to organize towns, promote their 
growth, and profit by the increase in the value of property result- 
ing from the building and opération of the railroad. During the 
time of thèse transactions, from March 22, 1868, to 1874-75, the same 
persons largely were interested in operating the railroad, and were 
ofQcers and directors of the railroad corporation, and at the same 
time were parties in interest in the land syndicate. It is true, the 
law regards with jealousy the occupying of double relations by the 
same persons. It was long since said, and the expérience of man- 
kind only adds force to the truth, "that no man can serve two mas- 
ters." And yet, in the practical affairs of life, thèse double relations 
are frequently found to exist often from necessity, and the law 
doea not pronounce transactions of persons in such relations void, 
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but only Toidable, and courts will subject such transactions to 
greater scrutiny to see that they are honest and f ree f rom the taint 
of fraud, Doubtless, there is mucb danger in relations of this 
character, and it may be that the parties complained of in thèse 
transactions did sacrifice the interests of the railroad company to 
that of their private syndicate. But courts cannot be governed 
by suspicions of what parties may hâve done in the présence of 
opportunities for fraud; but the gênerai presumption must be 
indulged that men charged with high and important trusts perform 
their duties with fldelity to thèse trusts, and such must be presumed 
until the contrary is shown by proper proof. 

In 1877 one Morgan bought the main body of the stock of the 
road, and a new directory and management came into control of 
the road. In 1882 the road and its property passed into the hands 
of receivers appointed by the circuit court of the United States for 
the Eastern district of Texas, at the suit of certain bondholders, 
which suit resulted in a decree and sale of the railroad and property, 
under which complainant makes claim to the property in suit 

The resuit of this reriew is that the main proposition of the com- 
plainant is not made ont by the proof, and the trust charged in 
the bill upon the défendants is not established under any rule on 
the doctrine of trusts found in the opinions of courts of last resort. 
Pom. Eq. Jur. § 1040; Perry, Trusts, § 137; Olcott v. Bynum, 17 Wall. 
64. If this were otherwise, it would still be diiBcult to free this case 
from the rule of lâches and staleness of demand. Complainant 
stands on no higher ground in this respect than the railroad com- 
pany to the rights of which he claims to hâve succeeded. In 1875, 
the trustées conveyed to the company certain lands admitted by 
them to be held in trust for the company, and claiming that it was 
ail that was so held; and from that time to the filing of the bill 
(December 21, 1892) is such lapse of time as does not show a case 
of reasonable diligence in the assertion of rights in good faith 
believed to exist Oil Co. v. Marbury, 91 U. S. 587, and cases there 
cited. 

Again, as to the comparative equities of the parties complainant 
and the défendants to the bill. Complainant is a purchaser at a 
sale under decree of the court of a large amount of property described 
in the mortgages which were foreclosed, and the property sold under 
decree of the court. The property described in this bill was not 
described in the mortgages which were foreclosed. But, conceding 
that the case falls within the rule of an équitable title to real estate 
subject to sale under the decree of the court, and was in fact sold, 
the facts show that complainant stands on no high and controlling 
ground in a court of equity. The défendants are successors in 
interest to the trustées under agreement of March 22, 1868. Some 
of them paid value for the interest they hold ; others hold as succeed- 
ing to the rights of those who are dead ; and it seems to us that the 
défendants not only hâve the title, but the equities are also in their 
favor. 

The resuit is that the decree of the court below is aflirmed. 
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SNIVBLY T. LOOMIS COAL 00. (PHOENIX POWDER MÂNUF'G CO., In- 

tervener). 

(Circuit Court, B. D. Missouri, N. D. June 15, 1895.) 

No. 169. 

EquiTY— Private Corporations— Claims for Sdppmes. 

Clalms for labor and materlals or supplies furnished to a merely private 
corporation, sucli as a mining eompany, are not entitled to priority over the 
mortgage bonds of such co^rporatlon, or over a vendor's lien on Its property. 

This was a suit by Ezra V. Snively against the Loomis Coal Com- 
pany to foreclose a vendor's lien. The Phoenlx Powder Manufac- 
turing Company intervened, seeking payment for certain supplies 
furnished. 

Mr. Huston, for complainant. 
Mr. Harkless, for respondent. 
Mr. Kinealy, for intervener. 
Eombauer & Eombauer, for receiver. 

ADAMS, District Judge. The Loomis Coal Company, ^"fendant 
herein, was a manufacturing and business corporation e^gaged in 
the business of mining coal and buying and selling merchandise. 
Suit was instituted by Snively against the défendant to foreclose a 
vendor's lien existing in his favor upon certain real estate of the de- 
fendant. By appropriate intervention, the Merchants' Bank of St. 
Joseph and the First National Bank of Hannibal became parties to 
the suit, and, by the interlocutory decree heretofore entered in the 
case, said banks are found and decreed to hâve mortgage liens 
against the real estate and property of the défendant, given to se- 
cure the payment of large sums of money due from the défendant to 
them, respectively, and said Snively was found and decreed to hâve 
a valid vendor's lien also. At the institution of the suit, the court, 
at the instance of the plaintifiE, appointed a receiver to take charge 
of the property pending the litigation; and for spécial reasons, satis- 
factory to the court, the receiver was directed to continue the opéra- 
tion of defendant's mines, and also the transaction of its mercantile 
business. Within three months prior to the appointment of the 
receiver, the intervener hère sold powder to défendant, which was 
placed in its store as part of its stock of merchandise, for sale to the 
public and for use by it, as occasion might require, în its mining 
opérations. About one-half of the purchase price of this powder 
was paid by défendant before the receiver was appointed, and the 
balance, amounting to .|448.50, remained at that time unpaid. The 
intervener, in its pétition, claims that, under the gênerai doctrine 
recognized in suits for the foreclosure of railroad mortgages, the 
court ought to order said balance paid to it out of funds în the 
hands of the receiver, as a claim, in equity, superior to the mortgage 
and vendor's liens. The spécial master to whom this pétition was 
referred reported adversely to the claim so made, and the question 
is now before the court on exceptions to the master's report. 

The équitable doctrine invoked in this case restf upon the assump- 
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tion that the income bas been diverted f rom its primary use to meet 
current expenses, and been appropriated by the debtor either to 
pay interest on the mortgage indebtedness, or to improve the mort- 
gage security. Fosdick v. Schall, 99 U. S. 235; Burnham v. Bowen, 
111 U. S. 776, 4 Sup. et. 675; Wood v. Safe-Deposit Co., 128 U. S. 
416, 9 Sup. et. 131. There is no évidence before the court in this 
case either of current earnings prior to the appointment of the re- 
ceiver, or of any diversion of such earnings for the beneflt of the 
secured creditors. If, therefore, the doctrine invoked can be made 
applicable to a manufacturing and business company Aike the de- 
fendant, no case has been made by the proof. The court cannot 
assume the existence of facts necessary to create the equity. Seventh 
Nat. Bank v, Shenandoah Iron Co., 35 Ped. 436. But, as there are 
several other intervening pétitions of like character to that under 
considération now pending in this court, I bave examined the case 
in hand with a view of determining whether the équitable doctrine 
involied ought to apply to a business company situated like the de- 
fendant Hitherto, as I understand, it has not been applied by the 
suprême court in any case except that of a railroad. A railroad, be- 
ing a quasi public corporation, is charged with the performance of 
duties at the demand of the public. To cease opération, after hav- 
îng once opened up a country, encouraged settlement along its route, 
and accustomed the public to its facilities of transportation, would 
be attended with great inconvenience, hardship, and in jury to the 
public. For thèse reasons, a railroad must be constantly operated, 
even pending foreclosure proceedings. To do so, laborers and other 
persons who furnish material and supplies must hâve an assurance 
that their demands will be paid. The value of railroad securities, 
too, is largely dépendent upon keeping a railroad a "going concern." 
It is in considération of thèse necessities and the peculiar relations 
of a railroad company to the public, as well as a considération of the 
interests of lien creditors themselves, that the courts hâve lent their 
aid to operate a railroad pending litigation. As a necessary pre- 
requisite to thèse ends, the courts, acting upon the assumption 
above named, hâve recognized the claims of laborers and material 
men, accrued a short time before the appointment of receivers, as 
entitled to a préférence in equity over the mortgage liens. In the 
case of Wood v. Safe-Deposit Co., supra, the suprême court, while 
not passing on the point in question, recognizes a broad distinction 
between a railroad case and that of a purely private corporation. 
In the case of Seventh Nat. Bank of Philadelphia v. Shenandoah 
Iron Co., 35 Fed. 436, it is held that an incorporated iron manufac- 
turing company does not corne within the equity principles that 
give the employés of a railroad corporation a prior lien upon its 
current earnings for the payment of their wages. In the case of 
Fidelity Ins. & Safe-Deposit Co. v. Shenandoah Iron Co., 42 Fed. 372, 
it is held that, by the principles of equity, claims for materials, sup- 
plies, and labor furnished to a mining and manufacturing company 
are not entitled to priority over the mortgage bonds thereof. To 
the same gênerai efiect is the case of Farmers' Loan & Trust Co. v. 
Grape Creek Coal Co., 50 Fed. 481. 
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The reasons, tlierefore, why a railroad company or otlier quasi, 
public corporation should be constantly kept in opération as a 
going concern do not apply to a private corporation like the Loomis 
Goal Company. The public bas no spécial interest in such a corpo- 
ration. It is theref ore immaterial to it whether it is kept in opéra- 
tion OE whether it is closed down during the foreclosure proceed-^ 
ings. In cases of this kind it seems to me that the contracts of the 
parties ought not to be interfered with by the courts. In this case, 
the Loomis Goal Company entered into a contract with Snively and 
the two banks, whereby it agreed to pay certain money to them; 
and, by the exécution of the mortgages referred to, it agreed that 
its property should be bound with the flrst lien for the payment of 
said money. I fail to see any equity in depriving them of such 
liens at the instance of the intervener in this case. If the court 
can decree that the intervener's simple contract claim for goods sold 
within three months prior to the appointment of the receiver should 
take prècedence over the above-meutioned lienor's claims, it is not 
apparent where the limit of such action could be. The entire mort- 
gage property may be consumed in the payment of simple contract 
debts, which the creditors, when selling the goods, never expected, 
and which the lien creditors, on taking the solemn obligation of the 
coal company, never contemplate.d as possible. I am not willing to 
extend the reasonable équitable doctrine applicable to railroads and 
other quasi public corporations to such corporations as the défend- 
ant in this case. I see no reason for making any spécial exception 
in favor of the intervener, for the small amount of powder which 
remained on hand at the time of the appointment of the roceiver, 
and which, the évidence shows, the receiver has used or dlsposed of. 
In fact, no relief of this kind can be granted on the intervening péti- 
tion as flled. 

Inasmuch as each and ail of the exceptions taken to the master's 
report challenge his final conclusion only, tliere is no occasion to 
refer to any one of them separately. The exceptions are overruled. 



GRANNIS V. QUINTARD.i 
(Circuit Court, N. D. Illinois. July 24, 1895.) 

CONTBACTS — InTBKPRBTATION — SaLE 0¥ BONDS. 

A. agreed to deliver to B. a certain number of state bonds. At that time 
the bonds were not issued, but an. act authorizing the issuance of such 
bonds, to bear interest at a rate not exeeeding 4 per cent., had been passed, 
and both parties supposed that the bonds would bear that rate of Interest, 
though the agreement said nothlng about the interest. Afterwards the 
bonds were issued, bearing interest at Sy^ per cent. Eeld, that a delivery 
of such bonds was a compliance with the agreement 

Bill of interpleader by William G. D. Grannis against William L 
Quintard and Joseph M. Bailey, Jr. The latter défendant having 
died pending suit, his executors, Joseph M. Bailey and James H. 

1 Eeported by Louis Boisot, Jr., Esq., of the Chicago bar. 
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Stearns, were substituted as parties défendant in his stead. There 
was an interlocutory decree allowing interpleader, and thereupon 
an issue was made up between the défendants. 

Henry M. Bacon, for W. I. Quintard. 
F. W. S. Brawley, for J. M. Bailey, Jr. 

SHOWALTE R, Circuit Judge, By a statute of the state of Soutli 
Dakota approved January 15, 1890, provision was made for an 
ascertainment and division between the states of Nortli Dakota and 
Coutil Dalcota of the floating debt of the territory of Dakota. Sec- 
tion 3 of said statute is in words as follows: 

"Wlien the amount of the floating indebtedness of the territory of Dakota 
which the state of South Dakota is to assume shall be determined and ap- 
proved, as above provided, then the state treasurer shall be, and he is hereby 
authorized and empowered to refund sueh portion thereof as is evideneed by 
funding warrants of the territory of Dakota, by exchanging therefor bonds of 
the state of South Dakota bearing interest at a rate not to exceed four per 
cent, per annum, payable semi-annually in the city of New York, such bonds 
to be executed by the govemor and state treastirer, and attested by the secre- 
tary of state, under the great seal of the state, and running not to exceed 
twenty years. Any premium received by the state treasurer in making such 
exchange shaU be covered Into the gênerai fund of the state of South Da- 
kota." 

In the fall of 1889, J. M. Bailey, Jr., who died pending this litiga- 
tion, and who is now represented by the défendant executors, Joseph 
M. Bailey and James H. Stearns, had become the owner of three 
funding warrants issiied by the territory of Dakota, each for $50,- 
000, and each then payable and drawing interest at 7 per cent, per 
annum. This $150,000 constituted the portion of the floating debt 
"evideneed by funding warrants of the territory of Dakota," as ex- 
pressed in the above statute. On April 28, 1890, the following 
writings between J. M. Bailey, Jr., who then lived in South Dakota, 
and défendant, Quintard, a New York bond dealer, were made at 
Chicago: 

"Chicago, April 28, 1890. 
"I hereby agrée to pay draft of J. AI. Bailey, Jr., for amount of face and 
accrued interest of funding warrants, numbered three (3), four (4), and five 
(5), respectively, of the territory of Dakota (face of said warrants being $50,- 
000 each), provided such warrants, duly assigned to me, are attached to said 
draft, and provided, further, that said Bailey shall furnish certiflcates of a 
responsible bank or banks that, if bonds of the state of South Dakota are not 
delivered to me on or before August 1, 1890, in accordanee with bond of said 
Bailey to me of even date herewith, then said bank or banks wlU fumish 
môney to buy from me said warrants, at their face and accrued interest, on 
August 1, 1890. 

"[Signed] W. I. Quintard. 

"I hereby agrée to sell said warrants to said Quintard at face and accrued 
Interest, in considération of twelve thousand dollars ($12,000) paid this day to 
W. C. D. Grannis, président, in escrow, under certain conditions. 

"[Signed] J. M. Bailey, Jr. 

"Know ail men by thèse présents that I, J. M. Bailey, Jr., of Minnehaha 
«ounty, state of South Dakota, am bound and firmly held unto W. I. Quintard, 
of the city of New ïork, In the pénal sum of twelve thousand and two hun- 
dred and ten ($12,210) dollars, good and lawful money of the United States, 
for the payment of which I bind myseif, my heirs, executors, and administra- 
tors, firmly by thèse présents. Witness my hand this 28th day of April, A. D, 
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189&.- The condition of the above obligation is such ttiat whereas tlie abôve- 
bounden J. M. Balley, Jr., bas this day sold to sald W. I. Quintard three 
fundlng warrants of the territory of Daliota, of fifty tbousand ($50,000) dollai-s 
each, numbered respectively tliree (3), four (4), flve (5); and whereas, said 
funding warrants are exchangeable for bonds of the state of South Dakota 
under and by virtue of an aet of the législature of said state, entitled 'An act 
to provide for the funding of the outstanding indebtedness of the state of 
South Dakota, approved January 15, 1890,' such exchange to be made upcn 
conditions more speciflcally set forth in said act: Now, therefore, if the sald 
bounden J. M. Bailey, Jr., shall deliver or cause to be delivered to said W. I. 
Quintard, or his assigns, on or before the flrst day of August, A. D. 18'JO, 
bonds of the state of South Dakota, issued in accordance with the said act of 
the législature, and conforming thereto in form, manner of exécution, date, 
and payment of interest and principal, rate of interest, and duration of bonds, 
together with papers showing the legality of bonds, then this obligation to be 
void, otherwise to remain in fuU force and cffect. Provided, however, tbat in 
case the said bounden J. M. Bailey, Jr., shall deliver to the said W. I. Quin- 
tard bonds in a less amoimt than one hundred and flfty thousand ($15O,OO0) 
dollars (it being expressly understood that he shall deliver ail of the bonds of 
the state of South Dakota issued under the provisions of this act), then tlie 
above obligation shall be binding in such proportion of said twelve thousand 
two hundred and ten dollars ($12,210) as the portion of said one hundred and 
flfty thousand ($150,000) dollars of bonds which said J. M. Bailey, Jr., does 
not deliver bears to the whole one hundred and flfty thousand ($150,000) dollars 
of bonds. 

"[Slgned] J. M. Bailey, Jr." 

Bailey and Quintard then made and delivered to complainant 
Grannis, together with a copy of the bond last recited, a paper in 
words following: 
I "CMcago, April 28, 1890. 

"W. C. D. Grannis, Esq., Président Atlas Nat'l Bank, Chicago— Dear Sir: 
We hand you herewith copy of bond this day made by J. M. Bailey, Jr., to W. 
I. Quintard, also check for twelve thousand ($12,000) dollars of said W. I. 
Quintard, payable to the order of said J. M. Bailey, Jr. Sald check is to be 
tumed over to said J. M. Bailey, Jr., upon the fumishing to you of satisfae- 
tory évidence that said W. I. Quintard has paid or caused to be pald to the 
Illinois Trust and Savings Bank, of Chicago, the face value and accrued Interest 
of three fimding warrants of the territory of Dakota for fifty thousand 
($50,000) dollars each, numbered, respectively, three (3), four (4), and five (5); 
and said check is to be delivered only upon tiie deposit with you of bank stock 
or mortgages, or both, which shall be fairly worth. not less than twelve thou- 
sand ($12,000) dollars. Said mortgages or bank stock, or both, are to be hefd 
by you in escrow until the conditions of bond of sald J. M. Bailey, Jr. (a copy 
of which is hereto attached) are fulflUed; and, when said conditions are ful- 
flUed as aforçsald, sald mortgages or bank stock, or both, are to be retumed 
to said J. M. Bailey, Jr. It is expressly understood, as a condition précèdent 
of said escrow, that said check of $12,000 shall be duly honored by bank upon 
which it is drawn, upon présentation thereto. 

"[Slgned] J. M. Bailey, Jr. 

"W. I. Quintard." 

The officiais of South Dakota at first construed the statute above 
quoted to mean that they could issue bonds and sell them at auction, 
and out of the proceeds pay the above-mentioned warrants. Fol- 
lowing out this idea, the flrst intention on the part of said officiais, 
or some of them, appears to hâve been to issue 4 per cent. 20-year 
bonds, and sell the same at public auction. This plan was carried 
out to the estent of making a draft of the proposed bonds and put- 
ting the same into the hands of a printer, and in advertisiug the 
proposed sale. But no such issue or sale of bonds was ever made. 
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Bailey, or some one on his behalf, insisted that -within the sensé of 
th'e statute the bonds ought not to be sold, but should be turned over 
to the holder of said warrants in exchange therefor. The state 
officiais apparently inclined to this view of the statute. At ail 
events, they issued bonds applicable to thèse warrants, — to the es- 
tent of only $125,000, however, instead of |150,000,— payable in 20 
years, and drawing interest at 3| per cent, per annum, instead of 
4 per cent, per annum. On July 22, 1890, and within due time af ter 
the issue of said bonds, Bailey, who, upon satisfactory voucher, had 
obtained possession of said bonds from the state authorities, tend- 
ered the same to Quintard at New York City, together with |2,035 
cash, that being the appropriate rebate on the |12,210, as mentioned 
in the final paragraph of the bond. Quintard, who then held the 
three warrants pursuant to the writings above recited, refused this 
ofEer, and thenceforward persisted in refusing, insisting that the 
bonds should hâve been for 4 per cent, per annum, instead of 3^ 
per cent. On January 2, 1891, by writing sent and duly received, 
the treasurer of South Dakota gave notice to Quintard that war- 
rants 3 and 4 were to be paid on présentation, and that $15,141,61 
would be paid on warrant number 5 on présentation, and that ail 
interest on the moneys so to be paid would cease on and af ter Feb- 
ruary 24, 1891. On March 19, 1891, Quintard surrendered the war- 
rants 3 and 4, and received payment, to wit, $122,438.38, specifled in 
the notice above mentioned. On September 16, 1891, another notice 
was sent to Quintard by the state treasurer advising him that the 
balance of warrant 5 would be paid on présentation, and shortly 
thereafter Quintard surrendered said warrant 5 and received the 
said balance, to wit, $43,627.95. On May 5, 1890, and pursuant to 
the joint writing of April 28, 1890, above quoted, delivered by 
Bailey and Quintard to complainant, Grannis, Bailey deposited 
with said Grannis 110 shares of the capital stock of the Minnehaha 
National Bank. Afterwards, and in said month of May, 1890, 
Quintard paid to Bailey, for said warrants, pursuant to said writ- 
ings of April 28, 1890, above quoted, the sum of $168,300. This sum 
included the $12,000 mentioned in the second of said writings. 
After the tender of the bonds, as already mentioned, Bailey request- 
ed Grannis to redeliver the 110 shares of bank stock. Quintard 
objeeted to this, and Grannis filed his bill of interpleader. On Jan- 
uary 21, 1892, a decree was entered in favor of complainant on this 
bill, finding that a case for an interpleader was made out, etc. The 
subséquent proceedings culminating in this hearing were to déter- 
mine to which of said parties said bank stock belonged. 

Quintard assumes the aiïirmative, and undertakes to make it 
appear that the real contract between himself and Bailey was that 
the bonds in question should be 4 per cent, bonds, and not 3^ per 
cents. His insistence is that such a term was omitted from the 
writings by a mutual mistake on the part of the contracting parties. 
H& says that the state ofdcials were at the time of the contract be- 
tween himself and Bailey contemplating the issue of 4 per cent, 
bonds, and not 3J per cent, bonds, and that such 4 per cent, bonds 
were, in reality, the subject-matter of the contract. The parties, 
v.69F.no.3— 14 
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Bailey and Quintard, at the time of màking their treaty in the çity 
of Chicago, had before them the statute of South Dakota under 
which the bonds were to issue. It is not claimed that Bailey made 
any misrepresentation upon any point of fact or law which could 
hâve affected in any manner whaterer Quintard's judgment or dis- 
position to contract. Nor is it claimed that Bailey unfairly con- 
cealed or took advantage of any matter material to the transaction 
not brought to the notice of Quintard. I flnd that both Bailey and 
Quintard, when they made their contract of April 28th, expected, 
that is to say, predicted or judged, that the officiais of South Da- 
kota would issue 4 per cent, bonds, and not 3^ per cents. Four per 
cents would command a higher premium, and Quintard's profit In 
reselling the same would hâve been very much greater than in the 
case of the 3^ per cents. But the state officiais had control of 
the matter. ït was for them to iïx the form of the bonds and the 
rate of interest The chance that they might issue 3| per cent, 
bonds was not covered by any provision in the writings. An ex- 
pectation or anticipation on Bailey's part that the bonds would be 
4 per cents is a very différent matter from a contract by him insuring 
or guarantying that they would be 4 per cents. The évidence con- 
sists in large part of conversations, letters, telegrams, and memo- 
randa, which I shall not review in détail. It is clear from such 
évidence that Bailey was disappointed and chagrined at the out- 
come, and that he anticipated trouble with Quintard. But there is 
no direct proof, and I cannot agrée with the learned counsel for 
Quintard that any inference can be rightly drawn from the matter s 
in évidence, to the effect that either Quintard or Bailey ever for a 
moment thought of a stipulation whereby Bailey was to insure or 
guaranty that the bonds should be 4 per cents. 

It is urged, further, that the subject-matter of the contract was 4 
per cent, bonds, that no such bonds ever issued, and hence that the 
contract was void. But the subject-matter of the contract was not 4 
per cent bonds. The contract concemed the bonds to be issued un- 
der the statute. The mère assumption by the parties, with the statute 
before them, that the officiais would issue 4 per cents rather than 
3^ per cent, bonds, and the absence of any stipulation covering the 
contingency, does not make this case analogous to cases of that class 
wherein the parties make their agreement on the common mistake 
that the thing or subject-matter contracted about is still extant, 
when, in fact, but without the knowledge of either contracting 
party, said subject-matter has already been destroyed or extin- 
guished. Nor is this a case where the considération moving to 
Quintard can be said to hâve failed either in whole or in part. He 
was to receivé the bonds issued pursuant to the statute. The possi- 
bility, evidently regarded by him as very slight, that the bonds 
might be 3| per cents, instead of 4 per cents, was still incidental 
to the case. He bargained, in fact, for the chance, among other 
things, that the bonds would be 4 per cents. However unexpected 
and disappointing the event, it cannot be said that there has been 
any failure or partial failure of considération. I may add that, if 
in the contract of April 28th there had been inserted an express 
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stipulation whereby Bailey guarantied or insured that the bonds 
should be 4 per cents, it is doubtful if such stipulation could bave 
been enforded. A contract whereby a private person engages to 
control tbe acts of public officiais, or even a wager with référence 
to such public acts, as I recollect the law, is usually held void as 
against public policy. 

One feature of the case remains to be noticed. While the shares 
of stock in controversy hâve been in the hands of complainant, 
Quintard bas paid an assessment of $1,127 thereon. I do not think 
he can be treated as a volunteer in doing this. I think the $2,035 
tendered by Bailey, together with the $1,127, and interest on the 
latter sum, should be paid to Quintard. After making this payment, 
the stock in controversy should be turned over to the executors. 
A decr«e in accordance with this view of the case may, theref ore, be 
prepared. 

SAWYER V. CLBVELAND IRON MIN. CO. 

(Circuit Court of Appeals, Second Circuit. May 28, 1895.) 

BiLi. OF Lading— Deficibncy in Cargo. 

Defendant's vessel was chartered to carry a cargo of grain in bulk from 
S. to B. The grain was weighed into the vessel at S. from an elevator. 
under the supervision of a weighmaster for the elevator, an assistant sta te 
weighmaster, and a tally keeper for the vessel; and défendant gave a bill 
of ladlng, in accordance with their count, for 81,000 bushels, such biU of 
lading providing: "AU the deflciency ia cargo to be paid for by the car- 
rier, * * * and deducted from the freight, and any excess in cargo to 
be paid for to the carrier by the consignée." TJpon arrivai at B., it was 
aseertained that only 79,498 bushels were on board, the différence behig 
due to a mistake in the weighlng at S. Held, in an action by the assignée 
of the consigner, that the carrier was liable for the shortage in the cargo, 
though the grain had never actually been loaded on board the vessel. 

In Error to the Circuit Court of the United States for the North- 
ern District of New York. 

This was an action by Franklin J. Sawyer against the Cleveland 
Iron Mining Company upon a bill of lading. Ùpon the trial in the 
circuit court a verdict was directed for the plaintiff for $67.03, and 
judgment was entered accordingly. Plaintiff brings error, claiming 
a larger sum. Reversed. 

Benj. H. Williams, for plaintiff in error. 
Franklin D. Locke, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges 

LACOMBE, Circuit Judge. The flrm of A. J. Sawyer & Co., 
of Duluth, Minn., in April, 1890, were the owners of a large quantity 
of wheat lying in the Great Northern elevator at West Superior, 
a port close to Duluth. On the 28th of that month, the propeller 
Frontenac, belonging to the défendant, was chartered by said flrm 
to transport a cargo of wheat from Duluth to Buflalo, N. Y., at a 
freight of 3^ cents per bushel of 60 pounds. On the same date, 
agreeably to instructions, the Frontenac presented herself at the 
elevator to receive her cargo. The grain was weighed, as it was 
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loaded, under the superintendence of a weighmaster for the elevator, 
of the assistant state weighmaster of the state of Minnesota, and 
of a tally keeper on behalf of the vessel. According to their account, 
81,000 bushels were weighed into the vessel, and, Ijelieving such 
connt to be correct, A. J. Sawyer & Co. siirrendered to the elevator 
certificates for that quantlty of wheat; and the défendant, by its 
agents, signed three bills of lading, for 40,000, 40,000, and 1,000 
bushels, respectively. The bill for 1,000 bushels was to "order A. 
J. Sawyer & Co., care F. J. Sawyer, Buffalo." The other two were 
to like order, with the addition, in one case, "Notify H. O. Armour 
& Co., New York," and, in the other, "Notify Wm. H. Wallace & 
Co., New York." Upon arrivai at Buffalo the cargo of the Fronte- 
nac was delivered into Elevator Niagara A, and was found to con- 
tain only 79,498 bushels. The référée flnds as a fact, afld upon 
sufificient évidence, that the différence — 1,502 bushels — ^was not in 
fact put on board at West Superior, the weighers there having made 
a mistake in tallying 81,000 bushels, when there were in fact only 
79,498 on board. On a delivery of the cargo to the elevator at 
Buiïalo, the captain of the Frontenac took ont warehouse receipts 
for the 79,498 bushels, and delivered to F. J. Sawyer receipts for 
77,773 bushels. The balance — 1,725 bushels — was retained and sold 
to pay an unpaid balance due on account of the freight. The amount 
so sold overpaid such freight, and it was for the surplus that the 
circuit court gave plaintifl judgment for |67.03. As no argument 
has been made upon any assignment of error touching this part of 
the case, it need not be considered. The only question is as to 
plaintiff's right to recover for the shortage of 1,502 bushels. One 
lot, of 40,000 bushels, was to be reshipped at Buffalo by F. J. Saw- 
yer to H. O. Armour & Co., at New York, and was eventually de- 
livered to them. The other lot, of 40,000 bushels, was to be re- 
shipped by F. J. Sawyer to William H. Wallace & Co. at New 
York, but only 32,000 were delivered to that flrm; the matter be- 
ing adjusted through the médium of a sale by that firm of 8,000 
bushels to F. J. Sawyer, acting for and on behalf of A. J. Sawyer 
& Co. The lot of 1,000 bushels was shipped by A. J. Sawyer & 
Co. to the plaintiff on consignment to sell the same on their ac- 
count. Before commencement of the action, plaintifl secured assign- 
ments from ail three flrms, but we concur in the conclusion of the 
référée that plaintiff thereby acquired no better right to recovery 
than A. J, Sawyer & Co. had when the shortage was discovered. 
The wheat was at that time still theirs, and neither of the New 
York flrms had, so far as the évidence shows, advanced anything 
on the faith of the bills of lading. 

The foUowing is the form of bill of lading issued by défendant, 
the names of consignées and the quantities being as stated above. 

"Duluth, Minn., April 28, 1890. 

"Shipped In good order and condition by A. J. Sawyer & Ce, as agents and 
forwarders for account and at the risls of whom it may eoncern, on board the 
propeller Frontenac, whereof is master, now in the port of West Su- 
perior, Wisconsln, and bound for Buffalo, New York, the foUowing property, as 
Jiere described, to be delivered in like good order and condition as consigned 
in the margln (the dangers of navigation only excepted), subject to freight 
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and charges as below. AU the deficiency in cargo to be paid by the carrier 
(except when grain is heated, or beats in transit), and deducted from the 
freight, and any excess In cargo to be paid for to the carrier by the con- 
signée. In witness whereof, the master, owner, or agent of the said propeller 
Frontenac hath affirmed to one bill of ladlng and copies thereof, the original 
bill of lading being alone negotiable, and the said copies being marked on 
their face as follows: 'Copy not negotiable.' [Then folio w the name of con- 
signée, the statement of the number of bushels, and of the rate of freight, and 
the signature of defendant's agent]" 

Variances between the amount stated in the bill of lading and 
the amount actually delivered are not uncommon when the cargo 
is grain in bulk. The évidence shows that in the 32 instances testi- 
fied to the shortages ranged from one bushel to 255 bushels, and in 
still another case the shortage was 827 bushels. In 11 other cases 
the excess ranged from 2 bushels to 82 bushels. 

The only clause in this document which is to be construed is the 
f ollowing : 

"AU the deficiency in cargo to be paid by the carrier (except when grain is 
heated, or beats in transit), and deducted from the freight, and any excess iu 
cargo to be paid for to the carrier by the consignée." 

Does this mean that deficiency in cargo, however caused, shall 
be paid by the carrier? Or that such deficiency, be it small or 
great, shall not be paid by the carrier when it arises from the cir- 
cumstance that, by mistake in weighing when put on board, the 
total quantity is stated in the bills of lading as greater than the 
total quantity actually laden? An ordinary bill of lading is not 
conelusive between the parties as to quantity shipped. It is open 
to explanation, like any other receipt. A carrier may, however, 
agrée that he will be bound by the quantity specifled, or that the 
bill of lading shall furnish the only évidence of the quantity. The 
bill of lading in this case is not in the ordinary form. Probably 
because of the usual and ordinary variations in quantity, which ex- 
périence has shown are most frequently to be expected with car- 
goes of this character between thèse ports, a clause is added which 
plainly provides for an adjustment of such deficiency or excess with- 
out going back of the face of the bill. Save for the excepted case 
of grain which is heated or beats in transit, there is nothing in the 
language used which limits the deficiency or excess so to be ad- 
justed, by the spécification of any particular cause. Whether some 
of it be lost in transit, or whether a change of atmospheric condi- 
tion increases or diminishes the size of the individual grains, or 
whether the shape of the measuring réceptacles or the individual 
peculiarities of différent weighers produces discrepancies, or whether 
the carrier drops part of it overboard in the process of lading, or 
leaves it behind him after delivery from the elevator, or whether 
the elevator overdelivers to him, — in short, whether the deficiency 
or excess occurs from the carrier's neglect or without his fault, — 
the language of this bill of lading equally applies to it. Whatever 
excess he delivers the carrier is to be paid for by the consignée; 
i. e. he is to be paid for the excess of grain, not merely for freight 
on the excess. Whatever deficiency there may be he is to pay for and 
deduct from the freight; i. e. he is to pay the value of the grain 
which is not delivered, not merely to deduct the freight on the 
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undelivered grain. There is notliing în tlie bill to indicate that 
this spécial agreement sliall not apply to mistakes in weigWng 
arising, as this one apparently did, between the warehouseman and 
the carrier. Neither authority nor the nature of the business calls 
for any différent construction. Similar clauses in bills of lading 
for similar cargoes hâve been before the state and fédéral courts. 

In Meyer v. Peck, 28 N. Y. 590, and Abbe v. Eaton, 51 N. Y. 
410, it was held that the words "deflciency in cargo" meant "defi- 
ciency in cargo actually received on board," and that the clause 
did not conclude the carrier from showing that he did not in fact 
take on board the full quantity stated in the bill of lading. But 
thèse cases are shorn of ail authority bv the later décision of the 
court of appeals in Rhodes v. Newhall, 126 N. Y. 574, 27 N. E. 947. 
The clause in that case read as follows : 

"Ail the deflciency in cargo to be pald by the carrier, and deducted from the 
freight, and any excess in the cargo to be paid for to the carrier by the con- 
signée." 

The court says: 

"Hère the parties hâve provided by express language for the partlcular con- 
tlngency arising under this contract, and we can évade Its opération only by 
disregarding one of the most imperative rules In the interprétation of con- 
tracts. * * ♦ It seems reasonable that parties should agrée upon the quan- 
tity of grain shipped when it is designed for transportation to distant mar- 
liets, with a View of avoldlng controversles between cariier and consignée 
upon the subjéct. The cargo was hère weighed Into the vessel under the super- 
vision and contre! of the carriers, and they had every opportun ity to leam the 
aetual quantity of grain received by them. They thereupon entered into a 
contract with the consignor, whereby It was agreed that any deflciency in the 
cargo should be pald for by them, and deducted from the freight, and any ex- 
cess in quantity should be paid to them by the consignée. The deflciency and 
excess referred tO could hâve related only to a variation from the quantity 
speclfied In the bills of lading, as there was no other standard f urnlshed by 
whlch a variation could be estlmated. This was a contract which the parties 
were compétent to make, and a considération for the promise to pay for any 
deflciency was secured by the right to collect the value of any excess. Thèse 
were mutual obligations, and were obviously incurred for the purpose of avold- 
ing disputes over the quantity actually received by the carrier, and to estop 
him from dlsputing the correctness of hls acknowledgment. The parties plain- 
ly contemplated the contingency of a variance in the course of transportation 
between the quantity of grain admitted to hâve been received by them and 
that subsequently dellvered, and provided in express tenus the mode by whlch 
their respective rlghts should be adjusted in that event. The language of the 
contract Is plaln and unambiguous, and the right of the parties to make it is 
indisputable." 

In Merrick v. Certain Wheat, 3 Fed. 340 (a case decided subse- 
quently to Abbe v. Eaton, supra, and priOr to Rhodes v. Newhall, 
supra), the United States circuit court in the Northern district of 
New York, Judge Wallace writing the opinion, reached the same 
conclusion as that expressed in the above quotation. The clause 
under discussion was identical with that in Rhodes v. Newhall. Of 
it the circuit court says: 

"On flrst Impression, It would certalnly seem that the bill of lading woulft 
not contain any such stipulation If it was not intended that the deflciency pro- 
vided for should be that arising from the cargo as represented by the carrier. 
Otherwise there would be no necesslty for Inserting the stipulation at ail, be- 
cause the consignée, wlthout any express stipulation, has the right to deduct 
from the freight a deflciency in the cargo actually received by the carrier, and 
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arising fram his faiilt (Davidson t. Gwynne, 12 East, 381; Sheels v. Davies, 
4 Camp. 119; Edwards v. Todd, 1 Seam. 462; Leech v. Baldwin, 5 Watts, 
446); and it is not reasonable to suppose that the parties meant to insert a 
useless condition in a contract." 

Of the contract itself the court adds: 

"It was a contract well calciilated to prevent the constant disputes and liti- 
gation arising witli référence to shortage between carrier and consignée. The 
carrier bas an ample opportunlty to guard against mistakes, and so has the 
shlpper; but the consignée is entirely in the darli as to whether the cargo 
agreed to be delivered has been actually laden, or whether it has dlsappeared 
on the trip. It is just that the consignée should pay for what he actually re- 
ceives, whether more or less in quantity than is expressed in the blU of lading, 
and it is just that the carrier should be held concluded by his admission as 
to facts completely withln his knowledge, and of whlch the consignée is ig- 
noi-ant" 

In this expression of opinion we entirely concur, and the only 
question left to be determined is whether tlie circumstance that in 
the cases above quoted the controversy was one between carrier and 
consignée, while in the case at bar it is practically between car- 
rier and consignor, calls for a différent disposition of the case. It 
was upon the strength of this distinction that the référée decided 
against the plaintif!: on his claim for deflciency, holding that the 
contract expressed in the bill of lading did not "estop the carrier 
from showing that the principal [the consignor] made a mistake in 
which the carrier shared." There is no évidence in tlie record be- 
fore this court tending to show that the consignor made àny mis- 
take. So far as appears, he was entirely unrepresented, except by 
the carrier, at the weighing from elevator to propeller at West 
Superior. Accepting the r-eceipts of the carrier on the bill s of 
lading as correctly representing the cargo laden on board under the 
carrier's supervision, relying upon their accuracy and on the clause 
in the contract, he gave up to the warehouseman, at the elevator, 
receipts of the latter for a quantity of grain equal to that which 
the carrier represented that he had received on board. AU that 
is said in the opinion quoted from as to consignee's ignorance as to 
the actual quantity applies, in such a case as this, to the shipper 
as well. It seems reasonable that parties should agrée upon the 
quantity of grain shipped when the grain is actually delivered to 
the carrier, not by the shipper ont of his own storehouse, but by 
an independent warehouseman in another port, who delivers it on 
the shipper's order, and under the supervision and control of the 
carrier, in the absence of the shipper or his personal représenta- 
tive. As the language of the contract is broad enough to protect 
the shipper as well as the consignée against the carrier's mistake, 
there seems to be no good reason for restricting it as the défend- 
ant in error contends. The manner in which the carrier is to re- 
spond for such deficiency is plainly stated in the clause, "Ail the 
deficiency in cargo to be paid by the carrier, and deducted from 
the freight;" that is, the carrier shall pay cash for the deflciency 
of grain, and shall deduct from the total freight, as it appears on 
the bill of lading, the freight of cargo not delivered. 

The judgment of the circuit court is reversed, and the cause re- 
mitted for a nevv trial, with costs of this court. 
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'Application for Rehearing. 
(July 30, 1895.) 

Benj. H. Williams, for plaintifE in error. 
John G-. Milburn, for défendant in error. 

LACOMBE, Circuit Judge. The point presented on this applica- 
tion was not overlooked. The questions whether or not there was 
a mistake made in weighing or tallying the grain at Superior city, 
and whether or not Hendry, weighinaster for the elevator, Eva, 
assistant state weighmaster, and Nesbitt, who tallied on behalf of 
the vessel, participated in that mistake, were questions of fact, and 
the referee's findings thereon were taken as true. Whether or not 
the mistake of any one of thèse three individuals was a mistake im- 
putable to the owner of the grain was a conclusion of law, and if not 
supported by the findings of fact, nor by any évidence in the record, 
was properly reversed. The finding that "A. J. Sawyer & Co., the 
owners of the cargo, ♦ ♦ • honestly believed at the time the 
cargo was put on board * * * that there was actually on board 
81,000 bushels of wheat," is not sufifîcient to sustain that conclusion, 
where the contract provides, as this does, that a deflciency between 
the stated quantity and that actually on board will be paid for by 
the vessel, and It does not appear affirmatively that the cargo owner 
participated in the miscount. Motion for rehearing denied. 



ORR et al. V. BROWN et al. 

(Circuit Court of Appeals, FIfth Circuit. June 17, 1895.) 

No. 380. 

Attornet akd Client— Contract. 

Plaintiff, an attomey at law, who had formerly been retained by défend- 
ants and others to enf orce payment of certain coupons on municipal bonds, 
and had done so successfully, wrote défendants, informing them that an 
officer of the city issuing the bonds had proposed to retain hlm to resist 
their final payment, recalling his former connection wlth défendants, and 
requesting défendants to confer with the bondholders, and notify plaintiiK 
If théy desired to retaln him. Défendants replied that they would see the 
bondholders as soon as they could, and learn their wishes, but that they 
entertained no doubt the bondholders would désire plalntlfE's services, and 
requested him to hold hlmself in readiness to represent them. Plaintiff re- 
plied that he had notified the city authorities that he decllned representing 
them, because of défendants' retainer. No reply was sent to this letter. 
Eeld, that the correspondance showed a contract of retainer between the 
parties. 

In Error to the Circuit Court of the United States for the North- 
ern District of Mississippi. 

This was an action by J. A. Orr and W. G. Orr against J. Wilcox 
Brown, C. D. Lowndes, and Frank T. Redwood, for professional serv- 
ices as attorneys. The défendants demurred to the déclaration, 
and the circuit court sustained the demurrer. Plaintilïs bring er- 
ror. Reversed. 
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J. ï. Orr, for plaîntiffs în error. 

E. H. Bristow, for défendants in error. 

Before FARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

BRUCE, District Judge. There is but a single assignment of 
error in the cause, and that is that the court sustained the demurrer, 
and dismissed the suit at the cost of the plaintiSs. The demurrer 
was to the déclaration of the plaintiffs, alleging for cause that it 
did not disclose a contract between Orr & Orr and Brown & Lown- 
des which renders them liable for the demand sued on in this action. 
The déclaration sets out the foUowing correspondence between 
plaintiffs and défendants, to wit: 

"Columbus, Miss., September 6th, 1893. 

"Brown & Lowndes, P. O. Box 854, Baltimore, Md.— Gentlemen: Mr. 
Dashiell, a member of the clty government, bas just applied to us, to retalu 
us, if terms were agreeable, to resist the final payment of the coupons and 
bonds of the clty of Columbus, paid to the Columbus, Fayette and Decatur 
R. R. Co.,— the same on which I brought suit for you and for Messrs. Wilson, 
Oolston & Co. some years ago. Mr. D. Infonns us that the mayor and alder- 
men had determined to pay nothing more, and would test the legality of the 
bonds by suit Siïice your Mr. Brown. was In Columbus, the writer has 
severed his connection with the Georgla Pacifie, now the Richmond and Dan- 
ville, and bears a free lance against it. His junior, Sims, is now the assistant 
secretary of the interior. You perceive the object of this letter. We do not 
know who the holders of the bonds are, and we désire to communicate with 
them, so far, at least, to ascertain their wishes as to the attitude they désire 
us to assume. Will you do us the klndness to confer with them, and notify 
us if they désire to retain us? With most pleasant recollections of your Mr. 
Brown, I am, very truly yours, J. A. Orr, 

"For the flrm of Orr & Orr." 

"J. Wilcox Brown, 1 

"0. D. Lowndes, V Ail Members of Baltimore Stock Exchanga 

"Frank T. Redwood. ) 

P. O. Box 65, Téléphone Oall 547. 

"Office of Brown & Lowndes, Bankers & Brokers. 
"Stock Bxchange Building. 208 E. German Street. 

"Baltimore, Sept, llth, 1893. 
"J. A. Orr, Esqr., Columbus, Miss.— Dear Sir: Yours of the 6th inst. rec'd, 
and our Mr. Brown recalis with pleasure the agreeable relations between him- 
self and your flrm. It is a surprise to us to leam that the city proposes to 
resist the payment of the coupons upon its bonds, and we are obliged to you 
for givlng us the information. We will see the bondholders as soon as we can, 
and obtain their expression of wish in the matter; but we entertain no doubt 
of their desiring to hâve your services, and we shall be obliged If you will 
kindly hold yourselves ready to represent them. Please be so kind as to let 
us know what kind of action the city proposes to take, and when. The August 
coupons were duly paid, and none wiU be due until February next. This seems 
a curlous time to brlng suit, if that Is what they propose. Our recollection is 
that you entertained very positive convictions of the legality of the issue, and 
we also recall the fact that imder your management the citlzens, with great 
unanimity, called on the city officiais to pay the coupons. Has there been a 
change of sentiment? 

"Yours, very truly, Brown & Lowndes." 

"Messrs. Brown & Lowndes— Gentlemen: Yours of the llth inst received, 
and we thank you for continued confidence. We hâve notified our city au- 
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thorities that we décline i-epresenting them, because of yoiir retainer. They 
passed a resolution declining to pay any more interest on the bonds. So they 
force the alternative on the bondholders to sue, and suit must be brought on 
thè coiîpôns. You know df the old hostility to the bonds. That bas beeu 
fanned into llfe by the panic, and the chances are now better In the courts, 
than in changing public sentiment, as was done at the time referred to by you. 
"Very truly, On' & Orr." 

It is aTerred that the défendants and their principal», most of 
whom lived in the city of Baltimore, were the owners of bonds at the 
time of this correspondence. The letters are made part of the déc- 
laration, and the question is, do they show a contract of retainer be- 
tween the parties? The nature of a contract such as is claimed 
hère should be borne in mind. The relation of client and lawyer is 
of a highly confldential character, and the parties had heretofore 
sustained such relation to each other, with satisfactory results. 
The plaintiffs were attorneys at law engaged in the active practice 
of their profession, and ready to be retained by persons who might 
désire their services. Défendants were informed by the letter of 
September 6, 1893, "that a member of the city government bas just 
applied to us, to retain us, if terms were agreeable, to resist the 
final payment of the coupons and bonds of the city." The reply to 
this letter of September 11, 1893, is not, in terms, a contract of re- 
tainer : "We will see the bondholders as soon as we can, and obtain 
their expression of wish in the matter, but we entertain no doubt 
of their desiring to hâve your services, and we shall be obliged if you 
will kindly hold yourselves ready to represent them." With this 
letter in their possession, it is difflcult to see how they could do 
otherwise than décline to represent the city. And when, by let- 
ter of the 14th, Brown & Lowndes were notified that plaintiffs had 
declined to represent the city, because of their retainer, to which let- 
ter there was no reply, we think they should be estopped to deny the 
contract. The judgment of the court below is rêver sed, and a new 
trial is ordered in accordance with the views expressed in this 
opinion. 

MBRCHANTS' & PLANTEES' OIL CO. v. KENTUCKY REFINING CO. 

(Circuit Coui't of Appeals, Pifth Circuit. May 21, 1895.) 

No. 349. 

Trial— Provinck of Court and Jdkt— Actual and Exemplart Damages. 
In an action to reeover possession of certain raiiroad cars, and damages 
for the détention thereof, where both actual and exemplary damages were 
prayed for, but, under the proofs, no case was made for exemplary dam- 
ages, Jield, that it was the duty of the judge, when so requested, to with- 
draw the matter of exemplary damages from the jury, and that his refusai 
to do so was réversible error, although the verdict was in terms for actual 
damages; it appearing that there was not sufflcient évidence, exclusive of 
that admitted upon the question of exemplary damages, to sustain the 
amount of the judgment 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

This suit was brought in the court below by the Kentucky Eefin- 
ing Gompanj', a Kentucky corporation, against the Merchants' & 
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Planters' Oil Company, a Texas corporation, domiciled at Austin, 
ïex. The suit was instituted May 1, 1893, to recover eiglit oil- 
tank cars, of the alleged value of $635 each, and of tlie total value 
of $5,000, and for the rental of the cars at $40 per day each. Séques- 
tration of the cars was prayed for, and writ executed May 4, 1893. 
On the 16 th day of May the Kentucky Befining Company executed a 
forthcoming bond for the property, and the cars were released by 
the United States marshal to the plaintifE company May 20, 1893. 
To this claim the défendant in the court below set up a counterclaim 
and plea in reconvention, in which it was alleged in substance that 
about the 28th day of February, 1893, the plaintifE reflning company, 
in the usual course of business, purchased from the défendant, the 
Merchants' & Plantera' Oil Company, through Benjamin McLean & 
Co., acting as brokers, 1,000 barreîs of 40 gallons each of yellow 
prime cotton-seed oil, to be delivered by défendant at its mills in 
Houston, Tex., in tank cars to be furnished by plaintiff for that pur- 
pose, at the price of 50 cents per gallon, amounting to the sum of 
$25,000. Défendant (plaintiff in error) alleged that it stood ready at 
ail times to comply with its part of the contract, and to furnish the 
1,000 barrels of yellow prime cotton-seed oil; and that, although 
plaintiff agreed in the contract of sale with défendant to promptly 
forward tank cars in accordance with agreement, plaintiff neglected, 
ref used, and failed to forward said cars until the expiration of three 
weeks after the sale was made. Défendant further charged that 
plaintiff violated his contract of sale and refused to pay as he had 
agreed, and notifled the défendant not to ship the oil ; and alleged 
that soon after making the contract at 50 cents per gallon on the 
28th day of February, 1893, the oil market declined to 40 cents a 
gallon; and charged that by reason of the décline in the price of oil, 
and for no other reason, the plaintiff refused to accept the oil 
tendered by the défendant, in accordance with his contract. Amend- 
ed pétitions were afterwards filed by plaintiff, and the claim made 
by plaintiff was that the défendant had withheld the possession of 
its oil-tank cars from March 12, 1893, to May 20, 1893, and that the 
rental value of each car was five dollars a day; that the freight paid 
upon the cars from Louîsville, Ky., to Houston, Tex., and from 
Houston, Tex., to Louisville, Ky., was $78.75 per car, or a total of 
$1,460. And plaintiff alleged he had been further damaged in the 
sum of $500; for executing three bonds, $50; for telegraphing, $150: 
for watching the cars, $150; attorney's fées, $1,000; that he had 
been bound to pay to secure the attendance of J. J. Coffey, of Louis- 
ville, Kj'., and H. M. Alexander, of Chicago, 111., as witnesses; and 
he prayed judgment for $8,000 actual, and $50,000 for vindictive or 
exemplary, damages. The défendant demurred separately to each 
part and claim set ont in the pétition, and the demurrers were each 
and ail overruled. Plaintiff's exception to defendant's plea in recon- 
vention was also overruled. 

R. S. Lovett, for plaintiff in error. 

Samuel R. Perriman, for défendant in error. 

Before PARDEE and McCOBMICK, Circuit Judges, and BRUCE, 
District Judge. 
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BRUCE, District Judge, after stating the facts, delivered the 
opinion of the court 

Spécial charge No. 1 asked by défendant, and refused by the court, 
should hâve been given. Whether the demurrer and exception 
taken to the daim made should hâve been sustained or not, it would 
seem clear that after the introduction of the évidence no case waa 
made for exemplary damages, and this daim and the évidence in 
support of it should hâve been withdrawn by the trial judge from 
considération by the jury. It is said in reply to this that, the ver- 
dict of the jury being in terms for actual damages, it operated no 
préjudice to the défendant, but who can say that which was admit- 
ted to go to the jury on this subject did not tend to swell the ver- 
dict? The charge was at least misleading, and the theory of fraud 
and deceit, which seemed to be the basis upon which both actual 
and exemplary damages were claimed, was not sustained by the 
évidence. The action of the court on the motion for a new trial 
and the remittitur flled by plaintifiE of $760 must hâve resulted from 
a considération of the évidence in support of the daim of actual 
damages, and by leaving ont of view the évidence introduced and 
allowed to go to the jury on the question of exemplary damages, 
there does not seem to be évidence in the record to support the ver- 
dict for $4,260 actual damages, as the jury found it, or $3,500, the 
amount to which it was reduced, because the daim for the rental 
for the time the cars were detained by the défendant was substan- 
tially ail that was left of the plaintifif's daim. To this there was 
the plea in reconvention that the oil contracted for was not strictly 
prime summer yellow, but only prime summer yellow cotton-seed 
oil, and that the sample fumished was not up to the quality of oil 
contracted for, by which the défendant became liable for damages 
in breach of its contract. No complaint, however, is made of the 
charge of the court in this branch of the case. The judgment 
should be reversed, with costs, and it is so ordered. 



BOOTH T. LIMITED PAETNERSHIP OP J. L. S. HUNT. 

(Circuit Court of Appeals, Flfth Circuit May 21, 1895.) 

No. 356. 

Admibsibilitt o» Etidencb— Advkbsb Claim to Peopebtt Seized m Bxboo- 

TION. 

Certain property seized in exécution against a partnersbi^ was claimed 
in the name of a limited partnership of wlilcti one of the members of the 
debtor flrm was the active member, and the rlght of property was trled 
by jury according to the Texas statute. The claimant put in évidence a 
published notice of the formation of the limited partnership, dated but 
llttle over a montb before the seiznre on exécution. Certain questions were 
tben asked by the exécution credltor tending to elicit évidence tliat the 
person named as spécial partner had not put any money into the limited 
partnership. Beld, that the exclusion of thèse questions was erroneous, 
as the exécution credltor had a rlght to show that the alleged limited 
partnership had no existence in fact, but was a mère cover to save the 
property from the exécution. 
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In Error to the Circuit Court of the United States for the West- 
ern District of Texas. 

H. P. Drought, for plaintiff in error, 
Thomas H. Franklin, for défendant in error. 

Before PARDEE and McCOEMICK, Circuit Judges, and BRUCE, 
District Judge. 

BRUCE, District Judge. C. D. Bootii obtained a judgment against 
the partnership of Hunt & Booth and against J. L. S. Hunt and W. 
H. Booth, the persons comprising the firm of Hunt & Booth. Plain- 
tiff in that judgment had exécution dated June 26, 1894, and the 
marshal executed it by a levy upon the property in contre versy in 
this suit and took it into his possession. The limited partnership 
of J. L. S. Hunt flled afQdavit and bond for trial of the right of 
property under the statute and law of the state of Texas, and issue 
was joined between claimant and C. D. Booth, the créditer in exé- 
cution, and the cause was docketed and came on for trial at the 
December term of the court. The case was tried by a jury, and the 
yerdict was, "We find at the date of the levy of the exécution by 
t'i° marshal the hay levied on was the property of the limited part- 
î^'^rship acting under the firm name of J. L. S. Hunt," and judgment 
was rendered for the défendant. 

The errors assigned are the sustaining ef the objection made by 
the ceunsel for défendant Hunt to the following question : "Is it not 
a fact that said J. A. Cray never contributed any actual cash to the 
limited partnership of Hunt & Gray, and is it not a fact that this 
$4,700 alleged to hâve been contributed by the said J. A. Gray at 
the time his son (your brother-in-law) was engagea with you in the 
business was not drawn eut at the time the said Lucian Gray 
left the business, but continued in it?" The second assignment of 
error is that the court erred in sustaining the objection of counsel 
for défendant Hunt, by counsel for plaintiff Booth, and in instruct- 
ing the jury to disregard the answer of the défendant Hunt to said 
question, the question and answer being as fellows: "Is it not a fact 
that you formed this limited partnership with your father-in-law, J. 
A. Gray, for the purpose of defeating the claim of C. D. Booth?" 
The answer to the question was that it was not a fact, but that he 
formed said partnership for the purpose of protecting the nioney of 
J. A. Gray which he had in his business. To which question and 
answer counsel for the said Hunt then and there objected, for the 
reason that the court had already ruled that the purposes of the 
partnership were not to be inquired into in this case, and the court 
sustained said objection, and held that the purpose of the limited 
partnership was not and could not be an issue in this case, and in- 
structed the jury to disregard the answer. To which ruling of the 
court the plaintiff excepted at the time, and assigns the ruling for 
error hère. 

It was a trial of the right of property under the law of Texas. 
The plaintiff sought to show that the property levied on was the in- 
dividual property of Hunt, and therefore subject to levy under his 
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exécution. The claimant, on the contrary, sought to show that such 
was not the fact, but that it was the property of the limited part- 
nership, which had been formed and did business under the name of 
J. L. S. Hunt. Claimant had put in évidence a paper called a "No- 
tice of Partnership," dated San Antonio, May 19, 1894, which stated 
among other things that the capital contributedbythesaid.J. A.Grray. 
spécial partner, is $4,700 in cash; that the period at which said 
partnership is to commence is the 19th day of May, 1894, and that 
it will terminate on the Ist day of June, 1895. The question asked 
was as to whether Gray had contributed any actual cash to the part- 
nership, and whether the $4,700 was not contributed to another part- 
nership in which one Lucian Gray had been a partner and had re- 
tired. The objection to the question was sustained, and it was not 
answered. The inquiry was a proper one on the issue being tried 
at the time, for the answer must hâve tended either to show the fact 
of tbe limited partnership as claimed or to show that in fact, what- 
ever the notice of partnership might state, the facts were otherwise, 
and, in short, that there was no such partnership as claimed. This 
is perhaps made clearer when we come to the second question, which. 
was answered, but the objection was sustained by the court and the 
jury instructed to disregard the answer, and the court held that the 
purpose of the limited partnership was not and could not be an is- 
sue in this case. The facts, however, touching the formation of the 
alleged partnership were fair matter for inquiry upon the issue made. 
It was not a mère inquiry as to purposes, but facts were sought, and 
the facts sbould hâve gone to the jury, and the jury, under the direc- 
tion of the court, could hâve found partnership as claimed or no 
partnership, as they should flnd the facts from the testimony. It 
is not very clear what was meant by the statement that the purpose 
of the limited partnership was not and could not be an issue in 
this case, but it was at least misleading, because it assumed as a 
fact the existence of the limited partnership, which was the matter 
which the plaintifE in exécution contested, and had a right to contest, 
in the case. The issue was not merely if there was a limited part- 
nership on paper, but one in fact and law, which owned the prop- 
erty in question, and the ruling of the court narrowed the inquiry, 
and in fact took from the jury the question which the plaintiff in 
exécution and the claimant, under the law of Texas, had a right to 
hâve tried, and upon which both sides tendered évidence. This was 
not a question of the settlement of a partnership account, but the 
inquiry was to the question whether the limited partnership existed 
as claimed or whether it did not, and whether the claim was not in 
point of fact a mère cover to protect Gray in fraud of the rights of 
the plaintiff in exécution. The judgment of the circuit court should 
be reversed, and the cause remanded for further proceedings in con- 
formity with this opinion. 
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ALABAMA GREAT SOUTHERN R. CO. v. O'BRIEN. 

(Circuit Court of Appeals, Pifth Circuit. May 21, 1895.) 
No. 363. 

1. Trial — Instructions — Requbsted Charges. 

ïlie court is not bound to give requested ebarges tlie substance of which 
bas been accurately and soundly stated in tlie gênerai charge. 

2. Bame — Refusai^ to Give General Charge. 

Refusai to give a gênerai charge for défendant is not erroneous v^here 
there is proof tending to support plaintilï's case, although the prépondér- 
ance of proof may appear to be against him. 

In Error to the Circuit Court of the United States for the North- 
ern District of Georgia. 

This was an action by Pat O'Brien against the Alabama Great 
Southern Railroad Company to recover damages for personal in- 
juries sustained while in its employ as an engineer by jumping 
from his engine in order to aroid a collision. The jury returned a 
verdict for plaintiiï in the sum of $4,500, and judgment was entered 
thereon by the court. Défendant brings error. 

Albert Howell, Jr., for plaintiff in error. 
Burton Smith, for défendant in error. 

Before McCORMIGK, Circuit Judge, and BRUCE, District Judge. 

PER CURIAM. The assignment of errors points out 12 grounds 
of alleged error in the action of the trial court, 11 of which 
relate to the refusai to charge the jury as requested by the défend- 
ant. Most of the requested charges are substantially embraced 
and more accurately and soundly stated in the court's charge. The 
others, when reduced to their essential extract, make a request for 
the gênerai charge for the défendant. While there is possibly a 
prépondérance of proof against plaintiff's contention on the single 
vital issue of fact joined by the parties, it is clear to us that there 
was proof tending to support the case of the plaintiff. There was, 
therefore, an issue for the jury. As we hâve already said, the mat- 
ter of the requested charges, as far as it was proper for any of them 
to hâve been given, was embraced in the charge of the court, and 
therefore should not hâve been repeated in the language of coun- 
sel, colored, more or less, as such language always is, by the bias of 
advocacy. The judgment of the circuit court is afiirmed. 



GROVES et al. v. SENTELL. 

(Circuit Court of Appeals, Fifth Circuit. June 4, 1895.) 

No. 383. 

Wkit of Error— Eeview where .Tory i8 Waived— Plea op Res Judicata. 
A judgment reeited that the case was lieard on an exception of res judi- 
cata, and that, a triai by jury being waived, the same was submitted to the 
court, "whereupon, considering the law and the évidence to be in favor of 
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the défendant and against the plaintiffs, the court flnds that the exception 
of res judicata is sustained." And the judgment accordingly sustained 
the exception and dismissed the action. Held, that it was at least doubt- 
ful, In vlew of Rev. St. § 700, whether there was anytlilng In this action 
of the court which could be reyiewed on writ of error. 
2. Res Judicata. 

An action at law having been instituted to recover a sum of money, the 
défendant filed a bill in the nature of a bill of. interpleader, deposited In 
court a sum of money, and obtained an injunction pendente llte against 
the prosecution of the action at law. The decree which was flnally entered 
In the chancery suit was reversed by the suprême court, which gave spé- 
cifie directions as to the decree to be entered below, requlring payment out 
of the fund in court of the amount demanded in the action at law, and 
directing personal judgment for costs alone, although the fund was insufïi- 
cient to pay f ull interest to date. A decree was entered accordingly in the 
circuit court, ordering the fund to be paid over to défendants. From this 
decree they took an appeal to the circuit court of appeals on the groùnd 
that it falled to order complainant to pay into court an additional amount 
to meet the full interest. The decree, however, was afflrmed, whereupon 
défendants filed a supplemental pétition in their action at law, asking Judg- 
ment for an additional amovmt of interest. Seld, that the decree in the 
equity suit was a complète bar to this demand. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

This was an action at law by Martha Groves and William J. Groves against 
George W. Sentell to recover $4,873, with interest at 8 per cent, from March 5, 
1884. Shortly after the institution of the action, the défendant, G. W. Sentell, 
filed a bill in the nature of a bill of interpleader against the plaintiffs and cer- 
tain third persons, and at the same time deposited in the registry of the court 
$5,743.46, being the entire amount sued for in the action at law, with interest 
to date. Subsequently an injunction pendente lite was issued restraining de- 
fendants from prosecuting this action at law. Afterwards such proceedings 
were had that a decree was entered adjudglng most of the fund in court to 
be paid to one of the other parties brought in by the bill of interpleader. 
From this decree an appeal was taljen by Martha Groves and others to the 
suprême court of the United States. That court reversed the decree, and en- 
tered a decree as foUows: "The decree is reversed, and a decree is rendered 
in favor of Martha Groves and William J. Groves, directing the payment out 
of the fund of ?4,873, with interest at 8 per cent, from March 5, 1884, until 
paid, and costs of this and the court below." 153 TJ. S. 465, 14 Sup. Ct. 898. 
The decree entered in the court below pursuant to the mandate, adjudged that 
the whole amount in the registry should be paid to Martha Groves and William 
J. Groves, and that the complainant and other parties named should pay the 
costs. The amount in the registry was insuflicient to pay the original demand 
with ail the Interest thereon to the date of the decree; and; therefore, from tlie 
decree so entered, Martha and William J. Groves took an appeal to the circuit 
court of appeals, assigning as error that complainant was not adjudged to ffll 
up the registry with an amount sufficient to satisfy the balance of interest and 
to pay counsel fées. The circuit court of appeals held, however, afflrming the 
decree, that, in view of the spécifie nature of the suprême court's directions, the 
circuit court could do nothing but enter the decree which had been entered, and 
that it must be presumed that the suprême court had passed upon ail the issues, 
for which reason the circuit court had no power to order complainant to pay ad- 
ditional money into court. 66 Fed. 179. i The decree was accordingly ordered 
to be executed, which was done, and the money in the registry was paid to the 
Groves. Thereafter they filed a supplemental pétition in thelr action at law, 
praying judgment for $3,494.60, as interest still due on the original demand. 
This pétition was met by the défendant in that action by exceptions, which 
were based upon the ground that the injunction pendente lite was still pend- 

1 13 0. C, A. S86. 
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Ing, and, if It was uot, that the decree in cbancery déterminée! ail tlie Issues 
In the action at law, and tliat the queistlon o( interest was, therefore, res 
Judicata. A jury was waived, and the cause was heard by the court on the 
Issue of res Judicata. The court, upon considération, sustalned the excep- 
tion, and entered a Judgment to tliat effect, and dismisslng the action. To re- 
Tiew this judgment, complainants hâve sued out this wrlt Of error. 

W. S. Benedict, for plaintifls in error. 
E. M. Hudson, for défendant in errot 

Before McCOEMICK, Circuit Judge, and BRUCE, District Judga 

PEB CTJRIAM. The errera assigned are: "(1) Tlie court erred in 
maintaining ttie plea of res judicata herein flled to ttie supplemental 
pétition of plaintiffs. (2) The court erred in rendering judgment dis- 
missing the plaintiffs' suit" It is manifest that, if the flrst ia not 
well taken, the second falls with it The Judgmelit sought to be 
reviewed is in thèse words : 

"This cause came on to be heard on the exception of res judicata, and, a 
trial by jury being waived, the same was submltted to the court; whereupon, 
considerlng the law and the évidence to be in favor of the défendant and 
against the plaintiffs, the court flnds that the exception of res Judicata is 
sustalned; and it is therefore ordered, adjudged, and decreed that the said 
exception o^ res judicata be sustalned. and the plaintiffs' suit dismissed, with 
costs." 

It is at least doubtful whether there is anytliing in this action of 
the court subject to review by an appellate court. Eev. St § 700; 
Norris v. Jackson, 9 Wall. 125; Dirst v. Morris, 14 Wall. 484; Cooper 
V. Omohundru, 19 Wall. 65; Tyng v. Grinnell, 92 U. S. 467; City of Key 
West V. Baer, 13 C. C, A. 572, 66 Fed. 440. If, however, this case 
does not corne under the authority of the cases just cited, and we are 
authorized and required to review the action of the circuit court 
Bought to be reversed, an inspection of the record and of the opinion 
of the suprême court in Groves v. Sentell, 153 U. S. 465, 14 Sup. Ct 
898, and of this court in Groves v. Sentell, 13 C. 0. A. 386, 66 Fed. 179, 
shows that the circuit court found correctly on the plea of res adju- 
dicata, and the judgment is therefore afllrmed. 



BRIDGEPORT ELECTRIC & ICE CO. T. MEADBB. 

(Circuit Court of Appeals, Fifth Circuit May 21, 1895.) 

No. 35a 

BaIiB — CoHSTHucnoir of Contract— Lien fob Pubchasb Pbicb — JnnoMBirr 
Lien— JnosuBST Affuihed by Ditioed Coubt. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Alabama. 

This was a bill by A. B. Header, trustée of the Blymyer Ice Machine Com< 
pany, a corporation of Ohio, against the Bridgeport Electric & Ice Company, 
an Alabama corporation, to compei défendant to give a mortgage, pursuant 
to the terms of a contract, for a balance due upon the purchase prlce of an 
Ice machine sold to défendant by the Blymyer Ice Machine Company; and, In 
case such mortgage was not given, to déclare and establlsh a lien and bave 
v.69F.no.3— -15 
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the samefforeclosed.. The circuit- court entered a decree for complainant, from 
whiet) défendant bas taken'this appeal. The facts were in substance as fol- 
lows: On May 7, 1891, a contract was made between the Blymyer Ice Machine 
Company, and one A. L. Soulard for. the sale of an ice machine. The défend- 
ant corporation was net then organized, npr was It, organized until Septem- 
ber of the saffie yeaj". : Spularfl; however, was one of its promoters, and after- 
wards became its président, and he signed the contract by his own name "for 
Bridgeport Electric & Ice Co." The stipulated price of the machine was $23,- 
200, to be paid as follows: "$5,750; on arrivai at Bridgeport, Ala., of the ma- 
chine (of not less than three car loads); $5,750 when the machine is in suc- 
cessif ulwortiBg ordêr and bas stox)d a fifteen days test, which test shall be 
considered successful only In the event that the machine shall produce thirty 
thousand pounds of good merchantable ice per day for fifteen days, said ma- 
chlneiy then to be accepted by the party of the second part; the remainder in 
negotiablé notes •With interést at 6 per cent' per annum from date of delivery, 
to be secured by mortgage on the machine, buildings, and real esta te onwhich 
the machine Is erected, or with personal inversement satisfactory to the party 
of the flrst pftrt, payable as follows: one for $5,850 at four months, and one 
for $5,850 at éight months." Thé ice inachlne was put in according to the con- 
tract, and, after a test, was accepted in April, 1892, and the pm-chase money 
was paid, excepting deferred payments amounting to $10,950. On October 10, 
1892, a resolution was passed;by the directors of the défendant company to 
provide for this balance by givlng liye promissory notes of $2,190 each, pay- 
able in three, five, sçven, nine, and eleven months, respectively, to be secured 
by $12,500 of 6 per; cent, mortgage bonds of défendant company, being part of 
a proposed issue of $25,000 in bonds. , In the meantime the Blymyer Ice Ma- 
chine Company had made an assignment for the beneflt of creditors; and the 
assignées having resigned their trust, the complainant, A. B. Meader, was ap- 
pointed trustée. The notes thus autbotized were received by complainant, but 
the bonds to secure them were never delivered, nor was the personal security 
contemplated by the original contract ever given. 

The bill was flied on January 27, 1893, and in it complainant alleged that 
he accepted the notes just referred to upon the express condition that the mort- 
gage bonds to secure their payment should be delivered to him on or before 
November 5, 1892, and that on December 14, 1892 he notifled défendant that 
he refused to accept the notes. In the bill itself the notes were tendered bacli 
to défendant. The bill further alleged that défendant company now proposes 
to issue $25,000 of bonds, to be secured by a flrst mortgage upon its entire 
property, and to give complainant $12,500 of such bonds as security, but that 
complainant declined to receive the same, and that the issuance of such bonds, 
secured as stated, would be in violation of defendant's contract with the Bly- 
myer Ice Machiné Company, whereby a flrst mortgage was agreed to be given 
to it. The prayer of the bill was a:s follows: "And your orator prays that 
said défendant be required to exécute to it a flrst mortgage upon its said plant 
as of the date when the balance of purchase price of said ice-maliing machine 
was due, and, in the event of failure to exécute said mortgage, that your ora- 
tor be decreed to hâve a lien for the said balance, with interést thereon, upon 
the said plant prier to ail others, and that said plant be sold under the order 
and decree of this court for the payment of said balance due, as aforesaid, 
for the said ice-making machine. And your orator further prays an injune- 
tion restraining and enjoining the défendant from incumbering its said prop- 
erty with any mortgage or otherlien or incumbrance whereby the mortgage 
herèby claimed in favor of your orator may be in any wise impaired, def eated, 
nindered, or delayed. And your orator further prays for such other and further 
relief as the equities of the case may entitle him to." 

Piirsuant to the prayer of the bill, a restraining order waa granted to pre- 
vent défendant from executing the bonds and mortgage, and was continued, 
from time to timp, as a preliminary injunction. On the 28th of January, 189S, 
the day after filing the bill, complainant aiso filed,, on the law si de of the 
court, a complaint for the recovery of the balance due under the contract, and 
on April 26, 1893, a judgment was obtained by consent Afterwards, a sup- 
plemental bill was filed in this suit, averring the recovery of the judgment and 
alleging that a certiflcate thereof had been filed in the office of the probafe 
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judge of Jackson county, Alà., whereby eomplainant acqulred a lien upon the 
defendant's property. ^ : 

On March 18, 1893, a bill was filed In the state chancery court of Jackson 
county by the Bridgeport Land & Improvement Company against the défend- 
ant, the Bridgeport Electric & Ice Company, praylng the appolntment of a re- 
■celrer, and a recelver was accordingly appointed by that court Subsequently, 
Meader obtained leave of the state court to enforce his judgment at law by 
exécution, notwlthstandlng the existence of the receivership. An execudon 
sale was accordingly had, but, on application to the suprême court of Ala- 
bama for a writ of mandamus, that court ordered the sale to be vacated and 
annuUed. Such further proceedings were had in the présent cause that on De- 
cember 18, 1894, a final decree was entered, by which it was declared, among 
other things, "that the eomplainant is entitled to a lien for the balance that 
is due him, as shown by the Judgment, copy of which is made an exhibit to 
the supplemental blll in the case, upon the property, real and personal, here- 
inafter particularly descrlbed. Said liens relate back to and commence from 
the date when the original contract was made, on May 7, 1891." The decree 
ordered that. In case the amount of the Indebtedncss, as shown by the judg- 
ment, with Interests and costs, was not paid within 30 days from enrollment of 
the decree, the property should be sold. From this decree the présent appeal 
was taken by the Bridgeport Electric & Ice Company, wlth the following as- 
signment of errors: "(1) The court erred in deciding and decreeing that the 
said eomplainant bas a lien on the said property descrlbed In the said decree. 
(2) In holding that the contract slgned by Soulard was an équitable mortgage 
on the property descrlbed in the decree. (3) In holding and decreeing that the 
eomplainant was entitled to relief, and In not dismissing the bill. (4) In not 
holding and deciding that the eomplainant had abandoned the contract sought 
to be enforced in thîs suit. (5) In not deciding that the eomplainant ' had 
waived his rlght, If be had any, to enforce said contract (6) In not holding 
that the said blll was one for the spécifie performance of a contract, or that 
the said contract was so uncertain that it could not be enforced. (7) In 
not decreeing that the défendant hâve leave Instead of glvlng a lien or mort- 
gage to glve 'satisfactory security.' (8) In holding that an agreement to give 
a mortgage made by the alleged agent of an intended corporation was bindlng 
on the corporation when formed, before Us stockholders had authorized It or 
ratifled It at a meeting called for that purpose. (9) In holding that the con- 
tract sued on was a contract that bound the défendant as a valid mortgage." 

D. D. Shelby and W. L. Martin, for appellant 
Milton Humes, for appellee. 

Before PAEDEE and McCOEMCK, Circuit Judges. 

BEUOE, District Judge, sat on the argument, but finding that in 
the course of the case in the circuit court he had from time to time 
made important ordei"s, recused himself. The other judges divided 
in opinion. The decree appealed from is aflSrmed. 



INTERSTATE COMMEECB COMMISSION t. ALADAMA MIDLAND 

EY. CO. étal. 

(Circuit Court. M. D. Alabama. July 9, 1895.) 

No. 158. 

î. Reottlation of Intebstatk Commbkcb— Loitg aiîd Short Havu 

The prohibition against charging a greater compensation. In the aggr^ 
gâte, for the transportation Qt passengers, or of like kind of property, for 
a shorter than for a longer distance, over the same Une, in the same direc- 
tion, the shorter beiug included in the longer distance, does not apply, ex- 
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cept ■where thé charge for transportatlon Is made under substantially slm- 
flar clrcumst'ances and conditions for the shorter as for the longer distance. 

The courts are left to décide what are "substantially slmllar drcum- 
■tances and conditions." Neltber the congress, In making the law, nor the 
courts, in construing It, can fail to note the élément of compétition aa It 
entera Into the Industrlal life of the people, and perhaps In no department 
is It more Important than In the carrying trade of the country. It could 
not hâve been the purpose of congress to ignore or to regard wlth dlsfavor 
the con^peting forces and luterests,, whlch, in many cases, resuit in so much 
beueflt tO:8o many classes of people. 

5. Same. . 

In the présence of competlng llnes of transportatlon from and to distant 
points, the circumstances and conditions are not the same as In cases whera 
there are no questions of competlng llnes, and no questions of reduced rates 
of transportatlon between différent and distant points, to be consldered. 

4. Samb-^"Basing Points" ob "Trade Cbntbks." 

While there may be cases where "baslng points" or "trade centers" are 
flxed àhd determlned arbitrarily, for the purpose of building up one locality 
at the expense of another, In violation of the splrit and provisions of the 
act of congress, it is common knowledge that Montgomery, Ala., was a 
dlstribùtlng point before the railroad System was known, and when there 
were no trunk llnes of railroad such as are now competlng for a share of 
her business. 

6. Samb. 

Such basing points or trade centers as Montgomery, Ala., and Columbus, 
, Ga., are necessarlly determlned by compétition between Unes engaged in, 
and seeklng a share In, the carrying trade of the country. Water trans- 
portation is doubtless a large faetor in the détermination of such basing 
points. Other considérations may enter into the matter, but the real 
source of it must chlefly be found In the compétition between the great 
Unes of transportatlon, reaching out, as they do, for a share in the com- 
merce of the country, and, as a gênerai rule, cheapening the necessaries 
of Ufe brought to every man's door. 

6. Same — "Combinatiok Ratbs." 

A "combination rate" (made by addlng to a compétitive through rate, 
Charged between a point of shipment and a basing point, a noncompetitive 
local rate chargea between such basing point and a local station beyond) 
is not violatlve of the act to regulate commerce. In this case, to compel 
a réduction of the local rate to the same rate per ton per mUe as the 
through rate would not pay operating expenses, and would be ruinons to 
the Alabama Midland Railway Company. 

7. Bamk— "Undde ce Unebasoiîablb Pkefbkbncb or Advantage." 

The words "undue or unreasonable préférence or advantage," contained 
In the third section of the act to regulate commerce, plainly imply that 
every préférence or advantage is not condemned, but such, only, as are 
undue or unreasonable. 

W. 0. Dates, L. A. Shaver, and H. D. Clayton, U. S. Dist Atty., 
for complainants. 

Eoquemore & White, for Central Baiiroad & Banking Ga of 
Georgia and others. 

A. A, Wiley, for Alabama Midland Ry. Co. and others. 

Ed. Baxter, for Louisville & N. R Co. 

BEUCE, District Judge. The complaint of the Board of Trade 
of Troy, Ala., against the Alabama Midland Bailvsray Company 
and the Georgia Central Railroad Company and their connections, 
is that there is in the rates charged for transportatlon of property 
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by the railroad compames mentioned, and their Connecting rail- 
roads, a discrimination against the town of Troy, in violation of 
tlie terms and provisions of tlie interstate commerce act of congress 
of 1887. It is specifled that the Alahama Midland and the Georgia 
Central and their Connecting roads discriminate against Troy, and 
in favor of Montgomery, in charging and collecting $3.22 per ton 
on phosphate rock shipped from the South Carolina and Plorida 
fields to Troy, and only $3 per ton on such shipments to Montgomery, 
the longer distance point; and that the rock carried from such fields 
to Montgomery is hauled through Troy, so that the shorter distance 
is included in the longer distance. To the same purport is the 
next spécification, which is as to cotton, viz.: That the rates on 
cotton established by said two roads and their connections on ship- 
ments to the Atlantic seaports, Brunswick, Savannah,andCharleston 
unjustly discriminate against Troy, and in favor of Montgomery, 
in that the rate per hundred pounds from Troy to points east is 
47 cents; that the rate from Montgomery to same points east, the 
longer distance point, is only 40 cents; and that such shipments 
from Montgomery, over the road of the Alabama Midland, pass 
through Troy. Spécification 4 is that the Alabama Midland and 
the défendant carriers Connecting and forming Unes with it from 
Baltimore, New York, and the East, to Troy and Montgomery, 
charge and collect a higher rate on shipments of class goods from 
those cities to Troy than on such shipments through Troy to Mont- 
gomery; the latter being the longer distance point by 52 miles. 
Again, that the rates on class goods from western and north- 
western points, established by the défendants forming Unes from 
those points to Troy (stating it as the complainants do), are rela- 
tively unjust and discriminating, as against Troy, when compared 
with the rates on such Unes to Montgomery and Columbus; that 
Troy is unjustly discriminated against in being chargea on ship- 
ments of cotton, via Montgomery, to New Orléans, the fuU local 
rate to Montgomery, by both the Alabama Midland and the Georgia 
Central. There are other spécifications, but thèse are deemed sufB- 
cient for the considération of the questions in the cause. 

Thèse spécifications bring under considération what is known 
as the "long and short haul clause," as well as other clauses of the 
act; and the claim and argument is that the différence in the charge 
for the transportation of property from points east or west to 
Montgomery and Troy is discrimination against Troy, and in viola- 
tion of section 4 of the act, which provides: 

"That it sball be unlawful for any common carrier subject to the provisions 
of this act to charge or receive any greater compensation in the aggregate for 
the transportation of passengers or of like kind of property, under substan- 
tially similar clrcumstances and conditions, for a shorter than for a longer 
distance over the same Une, In the same dù:ectlon, the shorter being included 
In the longer distance." 

It may be conceded that the défendant railroad companies, the 
Midland and the Georgia Central, in cases of the transportation of 
property from eastern points, through Troy, to Montgomery, or 
from Montgomery to points east, as claimed, fall within the specifi- 
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cation oftl]iecomplaint,and bringtliecase within the inhibition of tlie 
fourth section just quoted, if the charge for transportation is made 
"under substantially similar circumstances and conditions" for the 
shorter asf or the longer distance. In the case of transportation of prop- 
erty f rom eastern or northeastern points (New York, Philadelphia, Bal- 
timore, etc.), whether it is ail rail, or by water to Savannah, and then 
by rail to Montgomery, through Troy, on the Midland, or from 
northwestern points (such as Cincinnati, Louisville, St. Louis, etc.), 
through Montgomery, to Troy, there is what may be called a "long 
haul" ; and for this haul there are competing lines, ail rail or ail water, 
in some cases, or part by rail and part by water, and this gives rise 
to through rates, and through rates give rise to "basing points" or 
"trade centers," which, in the very nature of things, are determined 
by questions of compétition between lines engaged in, and seeldng 
a share in, the carrying trade of the country. Water transportation 
is, doubtless, a large factor in the détermination of thèse basing 
points. Other considérations may enter into the matter, but the 
real source of it must chiefly be found in the compétition between 
our great lines of transportation, reaching out, as they do, for a 
share in the commerce of the country, and, as a gênerai rule, cheap- 
ening the necessaries of life brought to every man's door. Doubt- 
less, there may be cases where thèse basing points or trade centers 
are flxed and determined arbitrarily, and where the motive for it 
may be a purpose to build up one locality at the expense of another, 
in violation of the spirit and provisions of the act of congress ; but 
is that the case we are dealing with hère? It is common knowledge 
— it is history — that Montgomery was a dîstributing point bef ore the 
railroad System was known, and when there were no trunk lines 
of railroad, such as we now hâve, competing for a share of her busi- 
ness. Troy is a city of about 4,000 or 5,000 population, with two rail- 
roads, one of which has been but recently constructed. It is not 
a large distributing point; and it is not on any navigable water 
course. The complaint would almost seem to be that tlie railroad 
companies had not made her a basing point; and that Montgomery, 
west of her, on the Alabama river, and Columbus, east of her, on the 
Chattahoochee river, being basing points, this operated to her préju- 
dice as a business point, which it no doubt does; and this is, per- 
haps, her real cause of complaint. 

But the question is, has the act of congress been vîolated, and 
what is meant by the words "under similar circumstances and con- 
ditions"? Thèse words are first used in the statute in section 2, 
which provides: 

"That If any common carrier subject to the provisions of this act shall (R- 
reetly or indlrectly, by any spécial rate, rebate, drawback, or other devlce, 
charge, demand, collect, or reôeive from any person or persons a gréa ter or 
less compensation for any service rendered, or to be rendered, lu the transporta- 
tion of passengers or property, subject to the provisions of this act, than it 
charges, demanda, coUects, or receives from any other person or persons for 
doing for hlm or them a like and contemporaneous service in the transportation 
of a Uke kind of trafflc under substantially similar circumstances and conditions, 
such common carrier shall be deemed guilty of unjust discrimination, which 1b 
hereby prohiblted and declared to be unlawful." 
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This section of the statute is directed against spécial rates, rebates, 
drawbacks, or other devices, and bas no application, directly at 
least, to tbe case at bar; but it shows the care and caution of tbe 
congress when it was dealing with such objectionable devices, calcu- 
lated to favor particular persons or localities, and which migbt put 
almost everj merchant or business locality at the mercy of corrupt 
management of the transportation Unes. It may be that the caution 
used in framing the statute is on account of the inhérent difflculty 
there is in the establishment of rules to gorem ail cases; and the 
courts are left to say what are "substantially similar circumstances 
and conditions" in any given case. 

Neither the congress, in making the law, nor the courts, in con- 
struing the law, can fail to note the élément of compétition as it 
enters into the industrial life of the people; and, perhaps, in no de- 
partment is it more important and controUing than in the car- 
rying trade of the country, It could not hâve been the purpose of 
congress to ignore, or even to regard with disfavor, the competing 
forces and interests, which, in many cases, resuit in so much beneflt 
to so many classes of the people. It bas long since passed into a 
trite saying that "compétition is the life of trade"; and, in the prés- 
ence of competing lines of transportation from and to différent 
points, the courts must see that the circumstances and conditions 
are not the same, as in cases where there are no questions of com- 
peting lines and reduced rates of transportation between différent 
aud distant points to be considered. In the case at bar there are 
questions of competing lines; and the proposition of the complainant 
is that, notwithstanding this, the circumstances and conditions are 
substantially the same; and that it is in violation of the fourth 
section of the statute to charge more for the short haul to Troy, the 
shorter distance, than to Montgomery, the longer distance point. 
This argument proceeds upon the view that distance is the con- 
troUing factor on a question of rate for transportation of property; 
and yet thèse other matters may be, and often are, more controlling 
than even distance itself. The long haul rate, as a rule, is favor- 
able to shippers, and for an obvions reason: It involves less han- 
dling of the property transported, and rates per ton per mile for 
long hauls may be, and often are, inadéquate for the shorter hauls. 
The purpose of congress could not hâve been to disregard this dis- 
tinction, which is well understood and accepted, in questions of 
transportation. 

It may be observed that the third section of the act does not con- 
tain the words "under substantially similar circumstances and con- 
ditions," and déclares it to be unlawful "to make or give any un- 
due or unreasonable préférence or advantage to any particular pei'- 
son, Company, flrm, corporation, or locality, or any particular de- 
scription of traiSc in any respect whatsoever, or to subject any par- 
ticular person, company, firm, corporation, or locality, or any par- 
ticular description of traflSc, to any undue or unreasonable préjudice 
or disadvantage in any respect whatsoever." The words "any un- 
due or unreasonable préférence or advantage" plainly imply that 
every préférence or advantage is not condemned, but such, only, as 
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are undue or unreasonable. In cases where there are no questions 
of through rates to basing points or trade centers, it might not be 
difiScult to apply the law to what might clearly appear to be unjust 
and unreasonable préférence and advantage, and so leave a wide 
fleld for the opération of the statute. 

The évidence shows that in cases of transportation of property 
from northwestern points (such as St. Louis, Cincinnati, or Louis- 
ville) to ïroy, Ala., the shipments corne to Montgomery, and from 
there to Troy; that the rate is so much from such shipping points 
to Montgomery; that the Alabama Midland Railroad charges what 
is called the "local rate" from Montgomery to Troy; and this is 
complained of. The Troy parties claim that they shall not only 
hâve the advantage of the reduced rates between the shipping 
points and Montgomery, but that they are entitled to such reduced 
rates from Montgomery to Troy. The same thing is claimed on 
cotton shipped, from Troy to New Orléans, via Montgomery, which 
is a combination of a through rate to New Orléans from Montgom- 
ery, plus the local rate from Troy to Montgomery. The évidence 
shows that such a rate would be absolutely ruinons to the Midland; 
that it would not pay operating expenses; and, besides, there is 
no section of the law under which such contention can be main- 
tained. 

Again, in this connection, and by way of illustration,, it may be 
asked, by what right or by what rule shall a common carrier, whose 
duty it is to serve the public impartially, be required to carry the 
goods shipped by a Cincinnati merchant, via Montgomery, to liis 
customer at Troy, Ala., for a less rate than is charged upon goods 
of the same class shipped by a Montgomery merchant to his cus- 
tomer at Troy, Ala. ? And does not the contention hère that Troy 
parties are entitled to the same rates per ton per mile from Mont- 
gomery to Troy that they get from the shipping points in the North- 
west to Montgomery invoke a violation of the spirit, if not the let- 
ter, of the law itself, and show that such contention cannot be sus- 
tained? There is a suggestion,, however, that becausa the trans- 
portation is under a common control or arrangement for a con- 
tinuons carriage or shipment, and under a through bill of lading, 
this opérâtes, under the act, upon the rates that the roads partici- 
pating in the carriage shall charge. Such a view as that cannot be 
maintained under any section of the act. By the flrst section of 
the act, it (the act) is made applicable to cases where the transpor- 
tation is under a common control or management, — a point which 
has not and could not be questioned. But that such clause élimi- 
nâtes from the fourth section the words "under substantially sim- 
ilar circumstances and conditions" cannot be and is not contended. 

In any aspect of the case, it seems impossible to consider this com- 
plaint of the Board of Trade of Troy against the défendant railroad 
companies, particularly the Midland and Georgia Central Railroads, 
in the matter of the charge upon property transported on their 
roads to or from points east or west of Troy, as specifled and com- 
plained of, obnoxious to the fourth or any other section of the In- 
terstate commerce act. The conditions are not substantiallv the 
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same, and the circum stances are dissîmilar, so that the case is not 
within the statute. 

The case made hère is not the case as it was made before the 
commission. 'New testimony has been taken; and the conclusion 
reached is that the bill is not sustained; that it should be dis- 
missedj and it is so ordered. 



In re MINOR. 
(Circuit Court, D. West Virginia. July 10, 1895.) 

ClGABETTES— LlCBNSB TO SeLL— InTBRSTATB COMMBBCB — POLICE RbGTJLATIOÎî. 

Act W. Va. Feb. 21, 1895, amending and re-enacting Code, c. 32, § 66, so as 
to provide that a certain lieense feo shall be paid for selling cigarettes at 
retail, so far as it applles to cigarettes imported from another state and 
Bold by the Importer in West Virginia in the original paclsage, and to cig- 
arettes manufactured In another state and by the manufacturer sent into 
West Virginia in the original pacliage, for sale by the agent of the manu- 
facturer, and 80 sold In such package by such agent, is not an exercise of the 
police power of the state, but a régulation of Interstate commerce, and tbere- 
fore vold. 

Pétition by Frank A. Minor for writ of habeas corpus. 

W. W. Puller, for petitioner. 
U. S. G. Pitzer, for the State. 

GOFP, Circuit Judge. The petitioner, Frank A. Minor, claims 
that he is illegally deprived of his liberty, and prays that he may be 
discharged from custody. The facts, as agreed by couusel, are as 
foUows: The petitioner, a citizen of the United States, residing 
at Martinsburg, in the state of West Virginia, has been for some 
years past engaged in the business of selling, in said city, cigarettes 
at retail. On the 21st day of February, 1895, the législature of the 
state of West Virginia passed an act entided "An act to amend and 
re-enact sections one, two, sixty-six and eighty-four of chapter 
thirty-two of the Code," whîch act requires lieense fées or taxes to 
be paid for carrying on the différent trades, acts, and occupations 
mentioned therein. Section 66 of said act, so amended, is as fol- 
lows : "On every lieense to sell at retail, domestic wines, aie, béer, 
or drinks of like nature, one hundred dollars, or to sell at retail 
cigarettes or cigarette paper, five hundred dollars." On the 23d 
day of May, 1895, petitioner purchased in the state of New York, ' 
from the American Tobacco Company, a corporation organized un- 
der the laws of the state of New Jersey, and doing business in the 
city and state of New York, 50 packages, each containing 10 cigar- 
ettes, and directed that the same be shipped to him at Martinsburg, 
in the state of West Virginia. The cigarettes so purchased were 
manufactured by said company at its factory in New York, and 
packed by it, in said factory, in pasteboard boxes, each box con- 
taining 10 cigarettes. Upon each of said packages was printed the 
name of the manufacturer, the brand of the cigarettes contained 
therein, the number of the internai revenue collection district, and 
the name of the state where the factory was located, the number of 
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cigarettes coiitained în -thé box,' the caution notice reqùlred by tlie 
laws of the United States, and ail tlie other requirements of the 
laws and régulations of the United States relating thereto, and, 
also, to each box was attached the internai revenue stamp required 
for 10 cigarettes. The said company shipped said cigarettes to the 
petitioner at Martinsburg, from its factory in New York, in the 
original packages, without case or covering of any kind about any 
of the packages, each being loose and separate from every other, 
and petitioner so received them, and oiîered thein for sale at his 
place of business in Martinsburg, from which he on the 23d day of 
May, 1895, sold one of such packages to L. D. Gearhardt. The said 
American Tobacco Company, also, on the 23d day of May, 1895, 
shipped from its factory in New York to the petitioner in Martins- 
burg, at his request, on consignment to be sold at retail by him, as 
the agent of said company, 50 boxes or packages, each containing 
10 cigarettes, which had been manuf actured at such factory in New 
York, and so packed therein as before mentioned. The cigarettes 
so shipped on consignment were received by petitioner at Martins- 
burg, exposed to sale by him in said city, and one package sold by 
him as such agent, on said 23d day of May, to said customer Gear- 
hardt. The cigarettes so sold by petitioner — those owned by him 
and those held by him as the agent of said company — were sold in 
the original packages as received from the factory in New York. 
The petitioner had no state license to sell cigarettes at retail, nor 
had he paid or tendered any fee or tax for such license. On the 
23d day of May, 1895, petitioner was, upon eomplaint of said Gear- 
hardt, on a warrant issued thereon by P. R. Harrison, a justice, ar- 
rested by one William M. Hollis, the officer to whom said warrant 
was directed, and by Mm taken befOre said justice, by whose direc- 
tion said petitioner is héld in custody, charged with the violation 
of said section 66, in so making sale of said two packages of cigar- 
ettes. On due application the writ of habeas corpus was issued, to 
which proper return has been made, the body of the petitioner 
produced in court, and full argument submitted on the questions 
involved. 

It is insisted that Minor is unlawfully detained in custody by said 
officers, because that the said act of the législature of the state of 
West Virginia under which he was arrested and is now held is, so far 
as it applies to the sales of the cigarettes so made by him, in violation 
of clause 3 of section 8 of article 1 of the constitution of the United 
States; and that it, so far as said sales are concerned, is in contra- 
vention of clause 2 of section 10 of article 1 of said constitution ; and 
that said législation, so far as it concerns the business of selling and 
dealing in cigarettes in the original packages as imported by him 
into the state of West Virginia from another state, is unconstitu- 
tional and void. The questions raised by the pétition and return 
thereto, so fully and ably discussed by counsel, and now to be dis- 
posed of by the court, while of great interest and importance, are 
not new, and their disposition has been plainly indicated by the 
décisions of the suprême court of the United States, in cases in- 
volving transactions similar in character to those now presented. 
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From the earliest cases on this subject to those recently decided it 
has been held tliat législation by tlie states of the Union, relating 
to the régulation of commerce, is not allowable, and that where a 
uniform System is necessàry between the states the congress of the 
United States has the exclusive power to regulate it. Interstate 
commerce, being the purchase, exchange, transportation, and sale 
of commodities in and between the différent states, is national in 
character, and can only be carried on successfully vhen conducted 
by and under a uniform System of laws and régulations. The 
power of the congress over such commerce is as complète as it is 
over foreign commerce. Where congress has not legislated con- 
cerning a particular subject-matter of Interstate commerce, or has 
not authorized the states to do so, it thereby indicates that its in- 
tention is that such commerce shall be free, untrammeled by either 
fédéral or state laws. This subject was again fully discussed and 
explained in the case of Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ot. 
681, in which the case of Peirce v. New Hampshire, 5 How. 504, 
theretofore cited to the contrary of the opinion then announced, was 
expressly overruled. The rùle now well established is clearly stated 
by Mr. Justice Field in Bowman v. Railway Co., 125 U. S. 465, 507, 
8 Sup. et. 689, 1062, in thèse words: "Where the subject upon 
which congress can act under its commercial power is local in its 
nature or sphère of opération, such as harbor pilotage, the improve- 
ment of harbors, the establishment of beacons and buoys to guide 
vessels in and out of port, the construction of bridges over navigable 
rivers, the érection of wharves, pîers, and docks, and the like, which 
can be properly regulated only by snecial provisions adapted to 
their localities, the state can act until congress interfères and super- 
sedes its authority; but where the subject is national in its charac- 
ter, and admits and requires uniformity of régulation, affecting 
alike ail the states, such as transportation between the states, in- 
cluding the importation of goods from one state into another, con- 
gress can alone act upon it and provide the needed régulations." It 
follows that if congress has not legislated on any spécial subject 
relating to commerce, and the enactments of a state regarding the 
same are questioned, the only matter to be determined by the courts 
is, does the state législation complained of amount to a régulation 
of commerce? If so, it is unconstitutional and void. This resuit 
is clearly demonstrated by the following cases: Cooley v. Board, 12 
How. 299; State Freight Tax Case, 15 Wall. 232; Welton v. Mis- 
souri, 91 U. S. 275; Henderson v. Mayor, 92 U. S. 259; Eailroad 
Oo. V. Husen, 95 U. S. 465; Cook v. Pennsylvania, 97 U. S. 566; 
Robbins v. Taxing Dist, 120 U. S. 489, 7 Sup. Ct. 592; Lvng v. Mich- 
igan, 135 U. S. 161, 10 Sup. Ct. 725. That the power ""of congress 
over the entire subject of Interstate commerce is suprême and ex- 
clusive is now without question, and, so far as that matter is con- 
cerned, state Unes are obliterated and state laws inoperative. The 
reason for this is évident, and its imperative necessity was shown 
by the condition of aflairs relating to commerce, existing when the 
convention that framed the constitution of the United States as- 
sembled, as ail familiar with our history well know. 
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The argument submitted by counsel for the state, that tlie legis^ 
lation by virtue of which petitioner was arrested is but the proper 
exercise by the state of its police power, is, I think, without merit. 
That which does not belong to commerce may be regulated by the 
state under its police power, but that which does belong to com- 
merce falls within the exclusive control of the United States. This 
act of the West Virginia législature inhibits the sale by the petitioner 
(unless he first pays a tax for the privilège so to do) of the original 
packages of cigarettes imported by him into the state of West Vir- 
ginia from the state of New York, while they are still articles of 
commerce, and this demonstrates, by the authorities I hâve referred 
to, that it is not a proper use of the police power. The right to 
purchase in one state carries with it the right to sell the article, so 
purchased, in another state, regardless of state laws, and independ- 
ent of local interests and jealousies. Were this not so, the com- 
merce between the states could be, and in many instances would be, 
entirely destroyed. It is only by the sale of the imported article 
that it becomes mingled with the other property within the state. 
The right of the state to enact police laws is not questioned, bas 
always been conceded, and the necessity for the same is apparent. 
The police power extends to such législation as is required to pro- 
tect the comfort, health, and lives of ail persons within the jurisdic- 
tion of the state, and also to care for the property located within 
the same. It justifies the adoption of régulations to prevent the 
commission of crime, and the spreading of disease. It authorizes 
rules for the suppression of vice and of the varions kinds of social 
evils, for the prohibition of lotteries, gambling, and nuisances. 
Whatever this power may include, I think it is clear that it does not 
embrace a subject confided by the constitution exclusively to con- 
gress. Railroad Co. v. Husen, 95 U. S. 405; Passenger Cases, 7 
How. 283; Henderson v. Mayor, 92 U. S. 259; Crutcher v. Ken- 
tucky, 141 U. S. 47, 11 Sup. Ct. 851. 

The suggestion that it was the intention of the législature to re- 
strict the sale of cigarettes within the state of West Virginia is for- 
eign to the case before me. The state makes no effort to prevent 
the importation or to prohibit the sale of cigarettes; on the con- 
trary, it invites the one and protects the other, claiming from those 
who accept the privilège tendered the payment of revenue for its 
own purposes. If the congress should legislate concerning cigar- 
ettes as it bas about liquors, in connection with the police laws of 
the states, and the législature of West Virginia should then, regard- 
ing the use of cigarettes as injurions to the health of the citizens 
of the state, prohibit their sale within its limits, the question then 
presented would be in the Une of the argument of counsel, and very 
différent from the one I now consider. After the décision in Leisy 
V. Hardin, supra, in which a statute of the state of lowa prohibiting 
the sale of intoxicating liquors except as provided therein was, as 
to a sale of liquors in the original packages by the importer, held to 
be inoperative, because in effect a régulation of commerce, the con- 
gress passed the act of August 8, 1890, by virtue of which ail liquors 
imported into a state come within the provisions of the police lawa 
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enacted by the state. But this législation by congress applies only 
to liquors, and as to ail other commodities the exclusive right of the 
United States to legislate concerning them in their relation to com- 
merce is retained. It will be kept in mind that the state, by this 
législation, is not taxing the property, imported by the petitioner, 
as it does other property within its limita, by a gênerai and uniform 
tax rate, but that this tax is imposed for the privilège of selling the 
imported articles, and is, as to them, spécial and additional. A tax 
imposed on the assessed value of the cigarettes, after they hâve 
commingled with and become part of the common property within 
the state, would not be a régulation of commerce, and would not 
be subject to the objections alluded to; but a tax on a license to 
sell goods is simply a spécial tax on the goods so authorized to be sold. 
I reach the conclusion that said section 66, as amended in the act 
of the législature of the state of West "Virginia, passed February 
21, 1895, entitled "An act to amend and re-enact sections one, two, 
Bixty-six and eighty-four of chapter thirty-two of the Code," so far 
as it applies to cigarettes imported from another state into the state 
of West Virginia, and sold by the importer within said last-named 
state, in the original packages, is a burden upon commerce among 
the States, and to that extent in violation of the commercial clause 
of the constitution of the United States; and also that, so far as 
it relates to cigarettes manufactured in another state and by the 
manufacturer sent into West Virginia in the original packages, for 
sale by the agent of the manufacturer, and so sold in such packages 
by such agent, it is for the same reason inoperative and void. 

It follows that petitioner must be discharged from the custody of 
the offîcers now detaining him, and it is so ordered. 



In re MYERS et al. 

(Clrcnlt. Court, N. D. New York. July 1, 1895.) 

CusTOMS DoTiES— Act of Adgdst 37, 1894— Cedar. 

Lumber manufactured from the tree botanically known as "thnja gigan- 
tea," and commonly called "red cedar," or "canoë cedar," is not within tlie 
exception of "cedar • • • and ail otlier cabinet wooda," in paragraph 
676 of the tarlfl act of August 27, 1894, but is entitled to free entry under 
that paragraph. 

This is an appeal by the importers from a décision of the board of 
United States gênerai appraisers overruling a protest against the 
décision of the collector at Plattaburgh, N. Y., subjecting to duty 
«ertain importations of lumber popularly known as "red cedar." 

Stephen G. Clarke, for importers. 

W. P. Mackey, Asst U. S. Atty., for collector. 

COXB, District Judge. The collector classifled the marchandise 
in question under paragraph 181 of the act of August 27, 1894, which 
Ifi as follows: 

"House or cabinet furniture, of wood, whoUy or partly flnlshed, maànfac- 
tures of wood, or of which wood la the component material of chlef value, not 
specially provlded for in this act, twenty-five per centum ad valorem." 
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The importers protested, insisting that it should liaye been admit- 
ted free.ôf duty under paragraph 676 of the same act, wliich is as- 
follows: 

"Sawed tfoacds, plank, deals, and other lumber, rough or dressed, exeept 
boards, jplank, deals and other lumber of cedar, lignum vitae, lancewood, ebouj-,. 
box, grànadllla, mahogany, rosewood, satinwood, and ail otber cabinet woods." 

The board found that the imported lumber is from the wood of 
a tree known botanically as "thuja gigantea" and that it is popularly 
known as "red cedar," or "cance cedar." It is soft, light and but 
slightly fragrant. It does not take a polish. It is not of the class 
of woods known as cabinet woods. The other woods mentioned in 
the exception are hard, expensive cabinet woods used in fine finish- 
ing work. If the exception to paragraph 676 refers to cabinet woods 
and; onjy to cabinet woods it is manifest that the importation, not 
being a cabinet wood, is not within the exception. The board were 
inclined to sustain the prétest upon this ground, but reached a différ- 
ent conclusion after construing the paragraph in the light of para- 
graph 319 of the act of October 1, 1890, the argument being that 
because iqi^ the prier act the word "cedar" included rough lumber such 
as railroad ties and telegraph pôles, a similar meaning must be given 
to the pa:pagraph in hand, and that it cannot be restricted to that 
species of cedar used as a cabinet wood. The clause in question is 
certainly ambiguous, and although much may be said in favor of the 
view taken by the board it is thought that the construction contended 
for by thje importer is supported by more cogent and consistent rea- 
soning. In arriying at the législative intent it is not altogether safe 
to rely for guidance upon the act of 1890, it being common knowledge 
that its object was very différent from that of the présent act. An 
examination of the former act will show that practically the entire 
wood schedule has been transferred to the free list in the présent 
act. It seems clear that it was the intent of congress to exempt 
from duty ail the cheaper grades of woods, when rough, unmanufac- 
tured, or partially manufactured, and to levy duty only upon the 
boards, etc., of the finer and more expensive woods used in cabinet 
work. This was the broad scheme of the act of 1894. The construc- 
tion of the board ignores this intent and leries a higher duty upon 
cedar boards than the act of 1890 and this, too, when similar boards 
of spruce and piue, used for the same purpose, are admitted duty 
frce. It di'Vïiunlnates against the boards of one particular soft- 
v/cod tree wiUvout the suggestion of a motive for such législation. 
When boarjls used for sidings, etc., are free, what possible reason 
could coiiçrrss hâve had in singling out and laying duty upon thèse 
boaiils when sawed from oiic iiiirticubic variety of tree? It is as 
diilicult to ûnd a plausible mutivc. as if run^ress had discriminated 
against the boards eut fiom coniferous trees. Again, two pièces of 
wood ai*e ci^tfrom tlie same tree; tlie one pays 25 per cent, duty, the 
other euters fi'ee; one — a shingle — is used to protect the roof, the 
ôtlier tlie sidé of a dwelling house. The construction of the import- 
ers raa^essuch a resuit impossible, gives force to every part of the 
paragraph and is in harmony with the gênerai purpose of the law. 
It is proved without dispute that ail the other varieties mentioned 
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iû the exception are cabinet woods — the produçts of f oreign coun- 
triés—and tlie board flnds ihat the cedar Imown as "cedrela odorato," 
which is imported from the tropics, is a cabinet wood of the ma- 
iiogany group and is capable of taking a high polish. It is a very 
significant fact that this cedrela, besides being a cabinet wood, is 
the only wood in the United States which is known as "cedar'' pure 
and simple. Ail the other varieties hâve some qualifying term 
placed before them, such as white-cedar, Spanîsh-cedar, red-cedar, etc. 
Finding "cedar" thus associated with eight well-known cabinet woods 
the rule of ejnsdem generis requires that the word shQuld be con- 
strued as applying to that variety of cedar which is a cabinet wood. 
So construed the exception applies to hard, expensive, f oreign cabi- 
net woods and to thèse, alone. That this is the true réading of the 
paragraph is made still more apparent by the use of the word 
"other." When the lawmakers at the end of the paragraph fefer to 
^'all other cabinet woods" is it not clear that they ^upposed ail the 
preceding varieties were cabinet woods and that they did not intend 
to include in this enunaeration a wood that is no more a cabinet wood 
than is white pine or hemlock? Again, it is apparent from liie act 
(paragraph 683) and similar provisions in the Canadien act of the 
same year (section 13, paragraph 739 of customs tariff, Canada^ as 
well as from contempdraneous history, that the législation of lfe94 
on this subject was entered into on both sides in a spirit of reCi- 
procity. Neither country was to impose duty upon the coarser 
woods imported from the other. The construction of the board îs 
at variance with this obvions intention. The importers' contention 
is further strengthened by the construction plàced upon a similar 
provision in the act of 1883 by the treasury department. It was 
held "that the provision for wood, namely, 'cedar, lignum vitae, 
lancewood, ebony, box, granadilla, mahogany, rosewood, satin-wood, 
and ail cabinet woods, unlnanufacturëd,' is construed aa exempting 
from duty only such cedar as is fitted or intended for use as cabinet 
wood," It will be noted that the paragraph quoted is not so ex- 
plicit as the paragraph in contrOversy, in that it omits the word 
"other." It was said at the argument that this construction of the 
treasury was acted upon for many years. In conclusion it is thought 
that the décision of the board is based upon a strict construction 
which leaves ont of view the true intent and purpose of the law. To 
say the least, the construction which makes the word "cedar" include 
ail the varieties of soft, coarse wood known by that name is a doubt- 
ful one. In such cases the doubt should be resolved in favor of the 
importer "as duties are never imposed on the citizen upon vague or 
doubtful interprétations." Hartranft v. Wiegmann, 121 U. S. 609, 
616, 7 Sup. et. 1240. The construction asked for by the importers 
maies the paragraph consistent in ail its parts, is in harmony with 
the gênerai purpose of the act and with the principles of interna- 
tional fair dealing. The décision of the board is reversed. 
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BKtrSH BLECTEIC 00. v. WESTERN ELECTRIC CO. (two cases). 

(Circuit Court, N. D. lUinois. July 24, 1895.) 

Nos. 21,545 and 22,211. 

Patents foh Inventions — Inpringement— Ëlectkic Lights. 

Letters patent No. 219,208, Issued September 2, 1879, to Charles F. Brusb, 
for an electcic light regulator, consisting of two or more pairs or sets of 
carbons in an eleetric lamp in combination with mechanism to separate 
Buch pairs dissimultaneously or successively, are not iafringed by lamps 
made under patents No. 418,758, No. 502,535, and No. 502,538, issued to 
Charles E. Scribner, since such lamps do not contain mechanism construct- 
ed to cause the dissimultaneous initial séparation of the carbons. , 

Suits by the Brush Electric Company against the Western Elec- 
tric Company tp restrain the alleged inïringement of a patent. 

Henry A. Seymour, Offleld, Towle & Linthicum, and Wm. B, Bol- 
ton, for complainant. 
Barton & Brown, for défendant 

SHOWALTER, Circuit Judge. In each of thèse causes the 
ground of action is an alleged infringement of patent No, 219,208, 
for an eleetric lamp or light regulator, issued September 2, 1879, to 
Charles F. Brush; said patent being the property of complainant 
Company. In cause No. 21,545, it is insisted that eleetric lamps 
made by défendant company pursuant to patent No. 418,758, is- 
sued to Charles E. Scribner January 7, 1890, and afterwards assign- 
ed to défendant company, infringe the said Brush patent. In cause 
Noi. 22,211, it is insisted that lamps made by défendant company 
pursuant to patent No. 502,535, and lamps made by défendant com- 
pany pursuant to patent No. 502,538, — each of said last-named pat- 
ents having been issued to said Charles E. Scribner August 1, 1893, 
and afterwards assigned to said défendant company, — also infringe 
said Brush patent. Prior to the first of thèse suits, the complain- 
ant commenced a suit in the fédéral circuit court at Toledo, Ohio, 
for an alleged infringement of said Brush patent by lamps made 
by this défendant company under said patent No. 418,758, and used 
or dealt in by the défendants in that suit. 43 Ped. 533. It appears 
that this défendant assisted the défendants in that suit by paying 
the expenses, or some part thereof, incurred therein by or on behalf 
of said défendants. But this défendant was not a party to the record 
in the Ohio litigation. The jurisdiction of that court did not extend 
to, nor could its decree in favor of complainant rendered pending the 
first of the causes in this court in any way conclude, this défendant 
company. The records hère — even that in the first of the causes — 
contain a mass of évidence which was not bef ore the court at To- 
ledo. But I do not understand complainant's counsel to insist that 
either of thèse causes can be determined on the theory of a prior 
adjudication. ; He merely insists that the opinion of the court in the 
Ohio case may be determinative, not only of one, but of both the 
présent causes. 

There are seven claims in the said Brush patent. On the conten- 
tion of complainant, an infringement of each of thèse numbered 
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from 1 to 6 is shown in each of the présent causes. But this con- 
tention rests upon a construction of tàe Brush patent, extending 
in common to each of said daims, wMch is earnestly disputed by the 
défendant. The controversy, so far as it involves in common each 
of the six claims, as contested in each suit, hinges upon this one 
point of construction. 

If two Carbon pencils, placed so that their points touch, and thus 
being part of an electrical circuit, be slightly parted at their points, 
the current will continue to flow over the open space, burning said 
points, and forming between them an arc of brilliant white light. 
This arc will persist while the current continues to flow, till, owing 
to the consumption of the pencil points, the distance spanned be- 
comes so great that the current, unable to overcome the résistance, 
ceases, the carbon points stop burning, and the light disappears. 
If two parallel pairs of carbon pencils, with the points of each pair 
touching, are placed in an electrical circuit, so that in case either 
pair were removed the current would still pass through the other, 
such current will divide between the pairs. If such pairs be now 
separated at once, and by a common and uniform movement, the 
arc will appear between the points of but one pair. It is not 
practical to make the points of the carbons impinge so that the 
résistances through each pair shall be mathematically equal, nor 
is it practical to separate the points so that the parting on one side 
shall be identical in time with that on the other. The reason why 
the arc forms between one pair only may be said to be that the 
other pair in fact parts flrst, thus throwing the entire current 
through the pair between which the arc forms. While the partings 
may be, in appear ance, simultaneous, they are not so in reality; 
or, if we say the partings are in fact simultaneous, then the ré- 
sistance, being accidentally greater on one side, détermines the 
formation of the arc on the other. 

On May 7, 1878, complainant's assigner, Brush, patented a con- 
trivance for feeding one carbon pencil towards the other, so as 
to préserve a practically uniform distance or length of arc be- 
tween the burning points till the carbons should be consumed. In 
this invention the carbons were arranged in a vertical line, with 
their points touching. The lower carbon was fastened by a 
clamp in a holder projecting from the base of the lamp frame. 
The upper carbon was held in a clamp on the lower extremity 
of a holder which extended downward from the upper portion of 
the lamp frame through a tubular, soft-iron core of a solenoid, 
the hélix of which was included in the main electric circuit, 
whereby the lamp was actuated; thence through a flattened, loose- 
ly-fitting ring, D; thence through a horizontal platform or floor on 
which said ring rested when the lamp was not in opération. To 
the lower extremity of this core was attached a lifter, C, a pro- 
jection at the lower end of which extended under one side of said 
ring, D. When the current passed through the carbons, the lifter 
engaging said ring tilted the same so that it clamped, and lifted 
the upper carbon rod, thus separating the carbon points so that the 
aro was formed. As the résistance grew greater, by the shortening of 
v.69F.no.3— 16 
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the Carbon rods in burning, the current became less energetic, and 
the upward pull of the lifter on the edge of the ring clamp, D, re- 
■ laxed so that the upper carbon rod was permitted to pass imper- 
ceptibly downward, whereupon the upward pull became more ener- 
getic, the increasing energy of the current causing the said ring 
clamp, D, to tighten, and hold the upper carbon in the new position. 
Thus the process went on until the upper carbon was so far con- 
sumed that the holder could descend no further, the further descent 
of the rod being stopped by an enlargement at its upper end which 
at that period in the opération of the lamp engaged with the upper 
portion of the lamp frame. The space between the carbon stumps 
then increaséd without further feeding until the current could no 
longer overcome the résistance, and the lamp ceased to burn. 

On September 2, 1879, Brush secured, as before stated, the patent 
in suit. To his invention as above described, he added a second pair 
of carbons, a second pair of carbon holders, and a second movable 
or feeding carbon rod. Each carbon rod passed down through its 
ring clamp marked, the gne, 0, and the other, C, in the new patent. 
The lifter marked D in the new patent, was triangular in form, 
with a stirrup at the top, in which was fastened a lever which was 
to be operated by magnetic attraction. At each lower corner of 
said lifter, D, was an opening formed by two short projections, one 
above the other, each opening inclosing the edge of its appropriate 
ring clamp, 0, or C. The lower arm or projection of one of thèse 
openings was below the plane of the corresponding part of the 
opposite opening, so that, when the current passed through the car- 
bons, as the lifter, D, was pulled up, it ûrst engaged the ring 
clamp of the added carbon rod separating the added pair of carbons, 
and after an interval of continuons movement the ring clamp of the 
other carbon rod was engaged by the other corner of said lifter, D. 
The two rods continued thence to move together until the lifter, 
D, stopped, and the arc was formed between the carbons which were 
last separated. The latter pair of carbons being fed together, 
and continuing to burn until consumed, the added pair of carbons 
then part, and form the arc, and continue to burn until consumed 
in manner as stated in said first patent to Brush. After the flrst 
pair of carbons hâve been consumed, and hâve ceased to burn, the 
lamp, inparting and burning the remaining pair, is substantially 
identical with the invention described in said prier patent. 

In 1874 one Mathias Day, acting on the observed fact above stated, 
— that when two parallel pairs of carbons, disposed in the same cir- 
cuit so that the current divides between them, are separated simul- 
taneously, an arc forms between but one pair,^constructed his 
lamp, wherein he consumed two pairs of carbons in alternate or 
reciprocal succession. This lamp, however, failed of commercial 
success, because, in such parallel carbons, so equally and simul- 
taneously separated, the arc persists but a short time in one pair 
before alternating to the other. 

The ideas of the Brush invention in suit were apparently thèse: 
(1) By separating the added pair of carbons flrst, he threw the entire 
current down the other pair, and thus determined that the arc should 
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form between said other pair, or pair last separated. (2) By sépa- 
ra ting tàe added pair at a greater distance apart than the other pair, 
he avoided accidentai alternation in the arc between the two pairs. 
(3) By permanently holding the added pair in such separated rela- 
tion, the flrst pair could be fed together, and consumed without stop. 
In his spécification, Brush says : 

"My invention comprehends, broadly, any lamp or light regulator where 
more ttian one set of carbons are employed, wherein— say in a lamp having 
two sets of carbons — one set of carbons will separate before tlie otber." 

Again: 

"The opération of my deviee, as thus far specified, is as follows: When the 
current is not passing through the lamp, the positive and négative carbons of 
eaeh set, A, A', are in actual contact. When, now, a current is passed through 
the lamp, the magnetic attraction of the hélices, E, will operate to raise tie 
lifter, D. This lifter, operating upon the clamps, C and C, tilts them, aud 
causes them to clamp, and lift the carbon holders, B, B', anS thus separate 
the carbons, and produce the voltaic arc light. But it will be especially no- 
ticed that the lifting and séparation of thèse carbons is not simultaneous. 
One pair is separated before the other, it matters not how little nor how short 
a tlme before. This séparation breaks the circuit at that point, and the entire 
current is now passing through the unseparated pair of carbons. A'; and now, 
when the lifter, continuing to rise, séparâtes thèse points, the voltaic arc will 
be established between them, and the light thus produced." 

As already stated, after the flrst pair of carbons bas been con- 
sumed, so that the flrst carbon rod holding the stump of the burned 
carbon ceases to feed, and the added pair of carbons thereupon part 
and burn, the lamp of the new patent, the spécial features of the 
new invention being now superfluous, is substantially identical with 
the lamp of said flrst patent. In the new patent (that in suit), 
Brush does not, in the spécifications, describe, or, in the claims, refer 
to, the manner of burning the added pair, as being a part of his new 
invention. During the burning of the added pair, the lamp has be- 
come substantially the invention protected by the said flrst patent. 

The patentée says, f urther, in the speciflcation of the patent in suit : 

"The lifter, D, in the présent instance, is so formed that when it Is raised it 
shall not operate upon the clamps, C, C, simultaneously, but shall lift flrst 
one and then the other (preferably the clamp, C, flrst, and C, second, for rea- 
sons which will hereafter appear). This function of dlssimultaneous action 
upon the carbons or their holders, whereby one set of carbons shall be sepa- 
rated in advance of the other, constitutes the principal and most important 
feature of my présent Invention." 

In his drawings, and in describing the mechanism and the action 
thereôf of the patent in suit, Brush shows only two pairs of carbons ; 
but in other places in his speciflcations, and in his claims quoted 
below, he speaks of two or more pairs of carbons. It will be seen 
that by afifixing additional arms to the lifter, D, additional clamp 
rings, holding additional carbon rods and pairs of carbons, might be 
operated. In such case the clamp rings would be engaged in rapid 
succession by the upward movement of the lifter, D, and the arc 
would form, as before, between the pair of carbons last separated. 
So that in such case, as Brush puts it in his claims, the séparations 
would take place "dissimultaneously or successively." The word 
"successively" is hère synonymous with "dissimultaneously"; the lat- 
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ter term having been coined to imply more deflnitely the unity of 
movement which charactèrizes the séparations, whetàer between the 
members of two pairs, or between the members of more pairs than 
two. I hâve said that the clutch lever, D, might be made to effect 
séparations between the members of more than two pairs; but, for 
the purpose of thinking and reasoning about the case, we do not go 
astray if we think of one pair to be last separated, and then burned, 
and of one added pair to be more widely separated, and thereupon 
maintained in such separated relation pending the burning of the 
other pair. The claims in controversy are as f ollows : 

"(1) In an electric lamp, two or more pairs or sets of cartons în combination 
with mechanism constructed to separate sald pairs dissimultaneously, or suc- 
cessively, substantially as and for the purpose specifled. (2) In, an electric 
lamp, two or more pairs or sets of carbons in combination with meclianism 
constructed to separate sald pairs dissimultaneously, or successively, and es- 
tablish the electric lights between the members of but one pair, to wit, the pair 
last separated, while the members of the remaining pair or pairs are maintained 
in a separate relation, substantially as shown. (3) In an electric lamp hav- 
ing more than one pair or set of carbons, the combination, with said carbon 
sets or pairs, of mechanism constructed to Impart to them Indeiwndent and dis- 
simultaneous separating and feeding movements, whereby the electric ligbt 
will be establlshed between the members of but one of said pairs or sets at 
a time, while the members of the remaining pair or pairs are maintained in a 
separated relation, substantially as shown. (4) In a single electric lamp, two 
or more pairs or sets of carbons, ail placed in circuit, so that when their mem- 
bers are in contact the current may pass freely through ail sald pairs alike, 
in combination with mechanism constructed to separate said pairs dissimul- 
taneously, or successively, substantially as and for the purpose shown. (5) In 
an electric lamp wherem more than one set or pair of carbons are employed, 
the lifter, D, or its équivalent, moved by any suitable.means, and constructed 
to act upon said carbons or carbon holders dissimultaneously, or successively, 
substantially as and for the purpose shown. (6) In an electric lamp, wherein 
more than one pair or set of carbons are employed, a clamp, O, or its équiva- 
lent, for each said pair or set; said clamps, O, adapted to grasp and move 
said carbons or carbon holders dissimultaneously, or successively, substan- 
tially as and for the purpose shown." 

The observable interval between the point of time at which the 
séparation between the added pair of carbons takes place, and the 
point of time at which the séparation of the other pair takes place, — 
the purpose being to détermine the arc between the pair last sep- 
arated, — is the dissimultaneousness found in each of said six claims. 

With ail respect for the learned writer of the opinion in the To- 
ledo case, and for the learned counsel for complainant, the formula 
of words "dissimultaneous arc-forming séparation," does not carry 
any deflnite meaning. The adjectives "simultaneous" or "dissimul- 
taneous" are words of comparison. The former means that two or 
more occurrences or happenings are identical in time; the latter, 
that they are successive, — that is to say, with an interval between 
each two in succession. The arc-forming séparation which takes 
place between the first pair of carbons to burn, and the arc-forming 
séparation which takes place several hours later between the added 
pair of carbons, are certainly successive, and, loosely speaking, dis- 
simultaneous, but thèse séparations lack the unity or continuity of 
moVement implied in the term "dissimultaneous" when used in this 
patent. As already said, Brush coined the word "dissimultaneous" 
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to express the momentary bat observable interval — the slight but 
noticeable noncoincidence in time — between the séparation of the 
added pair of carbons and the séparation of the other pair in a 
unitary and continuons movement due to mechanism as invented 
by him and described in the patent in suit, in contrast with an ap- 
parently simultaneous séparation due to any mechanism appropriate 
for the latter purpose. The patentée said, further, in his spécifica- 
tion: 

"I do not, In any degree, limit myself to any spécifie method or mechanism 
for lifting, moving, or separatlng tue earbon points, or their holders, so long 
as the peeuliar functions and results hereinafter to be specified shall be ac- 
complished." 

The spécification and claims were evidently prepared with the 
idea that the mode of movement, to wit, the rapid, successive, and 
continuons séparations between the pairs of carbons terminating in 
the arc between the pair last separated, cpuld be secured to Brush, 
regardless of the mechanism by which this mode of movement should 
be produced. In Brush Electric Co. v. Ft. Wayne Electric Light Co., 
40 Fed. 826, Judge Gresham held — answering the contention that 
the flrst, second, third, and fourth claims were for functions or re- 
sults, and hence void — that mechanism such as described in the 
drawings and spécifications, or a substantial équivalent, was an es- 
sential élément in each of said claims. I am not called on to déter- 
mine as between thèse constructions, but the conclusion reached, ap- 
parently, in the Toledo case, that no one of thèse claims contains the 
élément of dissimultaneous, or successive, séparations between the 
members of each pair of carbons for the purpose of forming the arc 
between the pair last separated, seems to me unsound. The pat- 
entée says: 

"In the lamp, as shown in the drawings, the support, K, Is in the form of a 
tube surrounding the earbon holder, B, and this support, K, is made of such 
a length that when the carbons, A', shall hâve been sufficiently eonsumed, a 
head upon the earbon holder, B, will rest upon the top of the support, K, 
■whereby the weight of the earbon holder, B, and its support, K, shall at ail 
times, and under any circumstances, be supported by the lifter, D." 

In other words, and without going again over the mechanism, the 
lamp is constructed so that the carbons, A, shall flrst burn. By rea- 
son of the support, K, being carried on the upper earbon holder of 
the first pair of carbons to burn, and of the greater distance between 
the two carbons of the added pair, said added pair could not be 
burned ûrst. It is, in other words, the characteristic feature of this 
lamp — the very pnrpose signifled by its construction — that the posi- 
tion of the flrst arc shall be determined before lighting, as between 
the two pairs of carbons. Yet, in the opinion in the Toledo case, this 
is declared to be "a wholly immaterial and useless feature." Even 
if it were in fact immaterial which pair of carbons burned first, — 
supposing it to be true that if the carbons were separated simulta- 
neously, instead of dissimultaneously, the lamp would still operate, 
— the fact remains that the patentée took f rom the government claims 
in which the dissimultaneous séparations are the spécial feature. 
Moreovér, the feature of dissimultaneous arc-forming séparations — 
referring hère to the interval of hours between the arc-forming sep- 
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aration of the first pair to burn and the arc-forming séparation be^ 
tween the added pair — is not in any one of the daims. In order to 
make out a case of infringement, the former élément must be gotten 
ont of, and the latter must be gotten into, each daim. This, in my 
iudgment, cannot be done. The lamps made under patent No. 418,- 
758 do not contain mechanism constructed to cause the dissimulta- 
neous initial séparations of the carbons, nor do the lamps made un- 
der patent No. 502,535, nor do the lamps made under patent No. 
502,538. I hold, therefore, that no infringement is made out in either 
suit The order will be, in each case, that the bill be dismissed for 
want of equity. 



BXCELSIOB COAL CO. V. OREGON IMP. CO.» 

(Circuit Court of Appeals, Ninth Circuit. June 27, 1895.) 

No. 196. 

Infeittgement of Patents— Coat. SoEBENa and OnuTEs. 

The Roberts reissue, No. 7,341, for an Improvement in coal sereens and 
chutes, conslsting principally in a réservoir between the receiving hopper 
and the delivery chute, held not Infringed by an apparatus which has no 
réservoir, but uses a gâte near the end of the chute by which the flow of 
the coal can be controlled. Blacli Diamond Coal Min. Co. v. Excelsior 
Coal Co., 15 Sup. et. 482, 156 U. S. 611, followed. 

Appeal from the Circuit Court of the United States for the 
Northern District of Oalifornia. 

This was a bill in equity by the Excelsior Coal Company against 
the Oregon Improvement Company for alleged infringement of re- 
issued patent No. 7,341, dated October 10, 1876, to Martin B. Roberts, 
for an "improvement in coal sereens and chutes." The circuit court 
dismissed the bill, and complainant appeals. 

John L. Boone, for appellant. 
Sydney V. Smith, for appellee. 

Bef ore GILBERT, Circuit Judge, and KNOWLES and BELLING- 
EB, District Judges. 

BELLINGER, District Judge. This is a suit to enjoin the in- 
fringement of a patent for an improvement in coal sereens and 
chutes. The court, in the decree appealed from, refused to grant 
the relief prayed for and dismissed the bill of complaint The 
improvement, styled by the parties an "apparatus," consista of a 
receiving hopper, a réservoir, a screen, and a chute, so arranged in 
a portable machine that coal can be continuously dumped into the 
hopper from a swinging tub, while at the same time it is delivered 
acreened into carts from the chute. The especial feature of the ap- 
paratus, which permits this to be done, is the interposition of a rés- 
ervoir between the receiving hopper and the delivery chute. It is 
the employment of this réservoir that enables the machine to "ac- 
complish the new opération, mode, resuit, and effect." The re- 
spondent's apparatus is a large, stationary machine, composed of 
long V-shaped hoppers, with gâtes at the lower side at intervais, 

» Rehearlng pending. 
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•which open into chutes with screen bottoms. About six feet from 
the ends of the chutes a board is inserted, forming a gâte which 
can be raised and lowered at either end, and by means of which the 
flow of Coal through the chutes is checked and controlled. 

Since the arguments of this case, the suprême court of the United 
States, in Black Diamond Coal Min. Co. v. Excelsior Coal Co., 156 U. 
S. 611, 15 Sup. et. 482, held that the use of the respondent's hopper 
and screening device did not involve an infringement of the Ex- 
celsior Oompany's patent, "if for no other reason, because it lacked 
the réservoir" of that patent. That décision in effect disposes of 
this case. The decree appealed from, dismissing the complainant's 
bill of complaint, is afHrmed. 



AMERICAN FIBER-CHAMOIS CO. v. WILLIAMSON et aL 

SAME V. BUCKSKIN-FIBER CO. et al. 

(Circuit Court, N. D. Olîio, B. D. June 5, 180Ô.) 

1. Patents— Ikpringembst Suits— Jurisoiction akd Practicb. 

Tbe power of the coiu-ts to déclare, on deiniu-i-er to the bill, that a pat- 
ent sued on is invalid on its face for want of novelty and utility, is well 
settled; but such power should not be exercised except in a very plain 
case, and where the conduct of the eomplainant shows that the suit Js 
brought to harass mère dealers, and not manufacturers. 

8. Same— ï'lbxiblb Papeiî. 

The McLauchlin patent, No. 511,789, and the Scott patent. No. 216,108. 
relating to processes of manufacturing flexible paper, are void for want 
of novelty and invention. 

Thèse were suits for infringement of two patents relating to the 
process of manufacturing flexible paper. 

Thos. J. Johnston and Phillip, Munson & Phelps, for eomplainant. 
M. D. Leggett and A. E. Lynch, for respondents. 

RICKS, District Judge. Thèse are two bills filed by the eomplain- 
ant to sustain the validity of letters patent No. 511,789, dated Jan- 
uary, 2, 1894, issued to John C. McLauchlin. They were flled, one 
in March and the other in April last. Answers were flled to the 
same, denying the validity of the patent and denying infringement. 
The défendants sought to speed thèse cases as rapidly as possible, 
and waived the usual time for answer, and served the eomplainant 
with notice to file its replication, or they would move to dismiss the 
bills for want of prosecution. Thereupon the eomplainant asked 
leave to dismiss the bills without préjudice, and at the same time 
file two new bills against the same défendants, the new bills difler- 
ing from the old ones in the respect that ietters patent No. 2i6,- 
108, dated Jtine 3, 1879, issued to T. Seymour Scott, for an improve- 
ment in the manufacture of flexible paper, had since the filing of the 
former bills been assigned to the eomplainant, and the new bills were 
therefore based upon both the McLauchlin and the Scott patents- 
The défendants, in vlew of the action of the plaintiiï in asking for 
leave to dismiss its original bills without préjudice, prayed leave of 
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the court to withdraw their answers to thé original bills, and flled 
a démarrer to both the original and new bills upon the ground that 
the patents were void upon their face for want of novelty and utility. 
Counsel for the complainant contend that this is a very summary 
and new method of disposing of patent cases, and insist upon the 
court's overruling the demurrers and allowing the cases to take their 
usual course, in order that the rights of the plaintifE may be deter- 
mined after évidence Las been filed and the usual time for prépara- 
tion given. 

In the flrst place, the right of the court to dispose of such cases 
upon demurrer seems to be well settled. In the case of West v. 
Rae, 33 Ped. 45, Judge Blodgett said: 

In the Ught of thèse authoritles, I cannot see why, In a suit for infringe- 
ment of a patent so clearly and baldly void as this, the court ought not to 
save the défendant from the vexation and expense of a trial upon proofs by 
sustaining a demurrer to the blll. If, after a case reaches the suprême court, 
that court can, from Its common Knowledge, without référence to the plead- 
ings and proofs, but merely from an examination of the patent itself, say 
that the patent is void, I see no reason why the court of original jurisdiction 
cannot do the same. The demurrer is therefore sustained, and tie bill dis- 
missed for want of equity. 

In Studebaker Bros. Manuf'g Co, v. Illinois Iron & Boit Co., 42 Ped. 
52, Judge Blodgett again says: 

This is a bill in equity charging défendant wlth the Infringement of patent 
No. 256,744, granted by the United States to Joshua Sandage, April 18, 1882, 
for a "wagon-axle skein," and praying an accounting. Défendants hâve de- 
murred to the bill on the ground that the patent in question on Its face shows 
no patentable novelty In the device covered by the spécification and claims. 

The court, after comparing the patented device with the state of 
the art at the time the patent was granted, reached the conclusion 
that the patentée "had not gone out of the domain of common me- 
chanical knowledge," and sustained the demurrer in the following 
language: 

Therefore, whlle I am averse to sustaining demurrers in this class of cases, 
which shall, in effect, say that the patent office bas Issued a patent which is 
obviously, and from common knowledge, void for want of invention, yet, when 
a case Is as plaln as this seems to me to be, I thlnli It the duty of the court 
to do so, and thus save the parties the extraordinary expenses and delay which 
almost uniformly attend patent litigation. The demurrer is sustained, aud the 
bill dismissed for want of equity. 

This practice is further clearly sustained by a décision of the su- 
prême court of April 22, 1895, the title of which is not now before 
me. In cousideriug the case the suprême court ignored the record 
of the court below entirely, and decided the case upon the faces of 
the patents, holding that the patents were invalid for want of pat- 
entable invention. The case came from the circuit court of the 
United States for the Northern district of California. The suprême 
court said: 

For the reasons above gIven, we think ail thèse patents are invalid, and 
that the demurrer to the blll shonld hâve been sustained In the court below. 
Ixicomotive Works v. Medart, 15 Sup. Ct. 745. 

I agrée fully with Judge Blodgett that patent cases should not 
be disposed of upon demurrers to the bill for the reason that the pat- 
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ents are void upon their face, unless the cases are very plain, and 
the conduct of the parties in litigatiou shows that they are brought 
for the purpose of harassing those who are simply dealers and not 
manufacturers. The process covered by the patent sued upon is for 
making a flexible paper lining, a large demand for which has lately 
grown up ont of the nevf style of making ladies' dresses. The great 
demand will probably be of short duration, because when the style 
of dress changes the use of the paper will be dispensed with. It 
is for this reason that the complainant is briuging a large number 
of suits throughout the United States, and they are directed mainly 
against dealers who are handling this article as a matter of trade. 

Some years ago, when the inventor of a patent hay fork instituted 
a large number of suits in this court against farmers who were mère 
users, Judge Baxter stayed the proceedings until the complainant 
should hâve time to proceed against the manufacturer, it appearing 
by afiidavit that the manufacturer was perfectly solvent, and with- 
in the reach of a court of compétent jurisdiction. He did this upon 
the theory that, while the statute gave the complainant the right to 
sue the user, when suits of that kind were instituted in great num- 
bers it was évident that the complainant's purpose was to force the 
défendants to settle because of the expenses of making a défense. 
If the patent was valid, and the users were infringers, the judge con- 
tended that the suit ought to be brought against the manufacturer, 
who had both the means to respond in damages and the means and 
opportunity for making a f ull défense and testing the mérita of the 
patent upon a fair trial. In this case the application of the com- 
plainant to'dismiss the suits flrst instituted without préjudice, and 
immediately flling the new bills, shows a disposition to annoy the de- 
fendants by vexatious litigation. The bills in the original suits 
could hâve been amended, or supplemental bills could hâve been flled. 
The défendants' désire to speed the cases, as shown by the course 
of their défense, would hâve waived any possible ground of demur- 
rer, and the cases would hâve been brought to a speedy hearing upon 
the merits. 

But it is obvions to my mind that thèse patents are absolutely 
void. The process covered by the patents is old, and was well known 
and described by scientiflc works long bef ore the complainant's pat- 
ent was applied for. For example, in the Polytechnic Eeview, pub- 
lished as early as 1877, a process for making paper to be used as a 
substitute for cloth for umbrellas, rain coats, and even for dress 
cloth, was recognized. The process is described as follows: 

This cloth Is generally made of paper alone, by beating It to make it soft, 
and impregnating it with gummy substances to make it more résistant to the 
action of water. 

Again, in the Encyclopgedia of Ohemistry published in 1879, the 
mode of making paper cloth, warranted to wash, as made in Japan, 
is described. The paper is made out of vegetable substance, and it 
describes a process very similar to that set forth in the patent. 
Knight's American Mechanical Dictionary, published in 1875, by il- 
lustration and description shows machines used for rolling leather 
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similar tô the machine used in rolling the paper pulp or Manilla pa- 
per as described in the complainant's patent. 

ïhere is no patent claimed on the substance used in making this 
flexible papér; there is no patent claimed on the machinery used for 
rolling lie pulp or moistened paper; there is no patent claimed for 
using the machine and paper together. The patents hâve not gone 
ont of the domain of common mechanical knowledge, which is with- 
in the judicial knowledge of the court, and I think, therefore, they 
are absolutely void upon thèir face. The demurrer to the four bills 
will be sustained, and the suits dismissed. 



DUPLEX PRINTING-PRESS CO. v. CAMPBELL PRINTING-PRESS & 

MANUF'G CO. 

(Circuit Court of Appeals, Sixth Circuit. July 2, 1895.) 

No. 298. 

1. JuBisDiCTiON OP Circuit Court oi' AppE.iLS —Appeals phom Preliminart 

Injunctions. 

On appeal from an order grautlng a preliminai-y injunction, the circuit 
court of appeals cannot, by reason of any action of the circuit court, be 
enabled to finally détermine the matters In controversy. Its power is 
limited to a considei-atlon of the correctness of the order froin the same 
standpoint as that occupied by the court below ; and the order will not be 
dlsturbed unless the discrétion of the circuit court was Improvidently ex- 
ercised. Blount v. Société Anonyme, etc., 3 C. O. A. 455, 53 Fed. 98, 6 U. 
S. App. 335, followed. 

2. Same — Adjudications in Othbr Circuits. 

On an appeal from an order granting a preliminary Injunctlon in a pat 
ent case, a prior adjudication by the circuit court of another circuit su- 
taining the patent and flnding infringement is entitled to the same co 
sideration as in the court below, and is sufflcient ground for affirming tL 
order. Blount v. Société Anonyme, etc., 3 G. O. A. 455, 53 Ped. 98, 6 U. S. 
App. 335; American Paper Pail & Box Co. v. National Folding Box & 
Paper Co., 2 C. C. A. 165, 51 Ped. 229, 1 U. S. App. 283; Electric Manuf'g 
Co. V. Edison Electric Light Co., lO C. C. A. 106, 61 Fed. 834,— followed. 

3. Patents — Pbintino Presses. 

The Kidder patent, No. 291,521, for a printing machine, and the Stone- 
metz patent. No. 376,053, for a web printing machine (being an improve- 
ment on the Kidder machine), construed, on appeal from an order granting 
a preliminary injunctlon, and held valid and inïringed,— the former as to 
claims 1, 2, and 7, and the lattér as to claim 12. Campbell Prlnting-Press 
& Manuf'g Co. v. Marden, 64 Ped. 782, followed. 

4 Samk — Preliminary Injonction — Bond for Dama&es. 

Where complainant was not operating under the patent sued on, and 
an injunctlon would break up défendants business, and it also appearing 
that défendant had already given chattel mortgages on its property, to se- 
cure creditors, held, that an injunction would be granted unless, within 10 
days from the going down of the mandate, défendant should give bond 
with sureties conditioned for payment of ail damages which might be 
awarded. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Michigan. 

This was à bill by the Campbell Printing-Press & Manufacturing 
Company against the Duplex Printing-Press Company for infringe- 
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ment of two patents relating to printing presses. The circuit court 
granted a preliminary injunction restraining infringement of certain 
claims, and the défendant appeals. 

Alexander & Dowell (Frédéric H. Betts, of counsel), for appellant 
Louis W. Southgate and George EL Lothrop, for appellee. 

Before TAFT and LURTON, Circuit Judges, and SEVEEENS> 
District Judge. 

TAFT, Circuit Judge, delivered the opinion of the court 
This is an appeal hy the défendant below from an order granting 
a preliminary injunction pending the hearing of a bill in equity to 
restrain the infringement of letters patent. The Campbell Printing- 
Press & Manufacturing Company owns letters patent No. 291,521, 
issued January 8, 1884, to Wellington P. Kidder for a printing ma- 
chine, and No. 376,053, issued in January, 1888, to John H. Stone- 
metz, for a web printing machine. The averment of the bill was 
that the Duplex Printing-Press Company, the défendant, of Battle 
Creek, Mich., was manufacturing a printing press which infringed 
three of the claims of the Kidder patent and six of the claims of the 
Stonemetz patent. In an equity suit brought by the same com- 
plainant against Marden and Eowell in the United States circuit 
court for the district of Massachusetts, that court held that a print- 
ing press which had been sold by the Duplex Printing-Press Com- 
pany to the défendants therein infringed the first, second, and sev- 
enth claims of the Kidder patent and the twelf th elaim of the Stone- 
metz patent, on a fuU hearing of the issues raised. 64 Fed. 782. 
The Duplex Printing-Press Company had charge of the litigation for 
the défendant therein, and conducted it by its counsel. The record 
and évidence in that cause accompanied one of the aÊSdavits filed in 
support of the motion for a preliminary injunction in the court be- 
low. The injunction wâs resisted below by counter aifldavits, and 
the exhibition of patents, two English and one French, for printing 
presses, which were not introduced in the Massachusetts case, and 
were only discovered after the decree in that court had been render- 
ed. As soon as the Massachusetts decree was entered, the défendant 
Company, which was engaged in manufacturing the alleged infringe- 
ment, made a mortgage of ail its assets, real and personal, of what- 
«ver kind, to secure an indebtedness aggregating more than $100,- 
000, to its directors and other persons intimately associated with its 
management. The action of the court below is shown in the foUow- 
ing order and mémorandum âled by the court at the same time. 

"This cause coming on to be heard upon the blU of eomplalnt, affidavits on 
the part of complainant, the exhiblts referred to therein, and on the record of 
pleadings, proceedings, and printed record of évidence and exhibits in the 
case of the same complainant against Marden and Rowell In the United States 
circuit court for the district of Massachusetts, and upon the order to show 
cause why an injunction should not be granted, and affidavits, and patents 
and exhibits and models referred to therein, on the part of the défendant, and 
after hearing counsel for the respective parties, It is ordered (for the reasons 
set fortb in the mémorandum filed by the court) that an injunction Issue re- 
straining the défendant from infringement of the flrst, second, and seventh 
■claims of the Kidder patent tn suit, and the twelfth claim of the .Stoneraeta 
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patent In suit, or elther of them, nntll the f urther order of the court, but that 
the said Injunction be stayed pending an appeal to the circuit court of appeals, 
but only so far as the same would affeet the maklng, ehlpplng, or selUng of 
the two completed and flve uneompleted machines now at the defendant'a 
Works, or in proeess of construction by the défendant, upon the flUng of a 
bond by the défendant In the pénal sum of $7,000 to answer to the complaln- 
ant for any damages or profits accrulng by reason of the maklng or sale of 
sald seren machines." 

The mémorandum flled by the court below îs as follows: 

"The Injunction is granted In thls case on the record In the Massachusetts 
case, and the newly-dlscovered évidence submltted on both sldes, and after 
hearlng counsel for both parties, and the exhlblts submltted on behalf of the 
défendant. Thls disposition of the motion for the injunction Is made with a 
View of enabllng the court of appeals to revlew and flnally détermine on 
their mérita ail the questions between the parties before thls court, unembar- 
rassed by the question of the exercise of the discrétion of the circuit court, and 
the Injunction Is suspended so far as the sale of the two machines already 
completed and the flve now in procesa of construction la concerned, on the de- 
fendant giving bond of $7,000." 

We do not fuUy under stand the meaning of the learned jadge's 
mémorandum in the court below. The motion for a preliminary in- 
junction necessarily inTolved the exercise by him of a sound judicial 
discrétion in granting or withholding it. By no action of his could 
he enable this court flnally to détermine ail the questions between 
the parties to the action, because it is not within the proper province 
of this court to do so on an appeal from an order granting a pre- 
liminary injunction. This is settled by the décision in Blount v. 
Société Anonyme, etc., 6 U. S. App. 335, 3 C. G. A. 455, 53 Fed. 98, 
where Mr. Justice Jackson, speaking for this court, discusses the 
proper scope of action by a circuit court of appeals upon an appeal 
from a preliminary injunction under the seventh section of the cir- 
cuit court of appeals act. We are to consider the correctness of the 
order from the same standpoint as that occupied by the court 
granting it, and if we find, after a considération of the grounds 
presented to that court for its action, that its légal discrétion to 
grant or withhold the order was not improvidently exercised, we 
should not disturb its action. The judgment of the circuit court of 
Massachusetts is entitled to the same considération in this court, 
as a reason for granting the preliminary injunction, as it had in the 
court below. American Paper Pail & Box Co. v. National Folding Box 
& Paper Co., 1 U. S. App. 283, 2 0. 0. A. 165, 51 Fed. 229. Upon a 
final hearing upon the merits, it would be différent; for then con- 
sidérations of comity might properly hâve weight with the court be- 
low, which we should not hesitate, as an appellate court, to disre- 
gard in flnally settling the rights of the parties. The language of 
the mémorandum leads us to suppose that the order made by the 
court was with the expectation that this court would on the présent 
hearing render such a judgment as to vaake a further hearing on 
the merits below unnecessary, and was, therefore, made to provide 
a statua quo for the parties during the six months within which it 
was hoped the judgment of this court could be secured. This er- 
roneous view of the power and duty of this court, upon which the 
order was based, makes it necessary for us in this particular case to 
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oonsider the motion for preliminary injunction de novo, and, because 
of the failure of the court helow to exercise the proper discrétion, to 
exercise it ourselves, and màke the order which should hâve been 
made. The patent of Kidder was for a printing press in which the 
printing is done directly from type set in a flat bed, as distinguish- 
ed from those presses in which curved stereotyped plates are used, 
taken from the type. In flat-bed presses, either the bed may move 
with the paper under the impression cylinder, or the bed may be 
Btationary, and the cylinder be movable or locomotive. Flat-bed 
presses are better for newspapers with small éditions, because such 
newspapers do not need the great rapidity of the stéréotype 
presses, and may thus avoid the additional expense incident thereto. 
A press is said to be a perfectlng press when, at the same time, it 
prints on both sides of the paper. It is a web press when it receives 
and prints upon a continuous web or roll of paper as it is unwound, 
and not upon eut sheets. Before Kidder, there were web perfectlng 
stereotyped presses. There were flat-bed web presses. ButJudgeCar- 
penter, considering this patent in the case referred to above, held 
that until Kidder's invention there never had been a web perfectlng 
Btationary flat-bed press with a locomotive cylinder. He held, more- 
over, that, while the past art showed web presses with movable flat 
beds and stationary cylinders, Kidder's was the flrst web press that 
showed a locomotive cylinder with a stationary flat bed. There had 
been sheet presses with such a combination, but noue adapted to the 
printing of a web. In the Kidder press, the beds of type for the 
two sets of paper were placed opposite to each other in a vertical 
position, and parallel. Between them two compression cylinders in 
the same horizontal plane were arranged to move up and down. 
Accompanying each cylinder, on the carriage with it, was a guide 
roUer. The web was passed from the spool between clamp rollers, 
over the flrst guide relier, round the flrst cylinder, between it and 
the corresponding type bed, thence around the second cylinder, 
and between it and its type bed to its guide roller. The upward 
movement of the two Impression cylinders while the end of the web 
was held stationary by the clamp rollers brought each cylinder into 
contact with its type bed, pressing the web against the type, or nip- 
ping it, as the phrase ia Each cylinder moved in a moving fold or 
wave of the paper, and printed the whole length of the bed. On the 
downward return of the cylinders, they were drawn inward, nearer 
to each other, so that they did not contact with the type beds. Dur- 
ing the backward stroke, the web was slipped round the cylinders 
and fed far enough so that, at the next upward movement of the 
cylinders, that part of the web which had been printed on one side 
by the flrst cylinder was now round the second cylinder, where its 
other side could be printed. The Kidder drawings also show a 
press with but one cylinder, and therefore nonperfecting, in which 
the type bed is in a horizontal position. The vertical position of 
the two type beds is made necessary in Kidder's co-operation of the 
two impression cylinders, because if the two beds were placed in a 
horizontal and parallel position, the type of the upper bed must 
/ail out. 
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The first daim of the Kidder patent, wliicli présents the cMef sub- 
ject of controYersy in this cause, was as follows : 

"In combination witli a stationary bed and an impression cylinder traveling 
over it, guides for the web, one at eacli side of the Impression cylinder, and a 
feeding deviee which feeds the proper length of web while the impression is 
thrown off, ail substantially as described." 

The machine of the défendant company, which is manufactured 
under a patent issued to one Joseph L. Cox, of later date than the 
patents sued upon, has in it the combination of a stationary bed 
and an impression cylinder traveling over it, guides for the web, 
one at each side of the impression cylinder, and the feed deviee, 
which feeds the proper length of the web, while the impression is 
thrown ofP, A stationary bed and the impression cylinder traveling 
over it, together with the guides for the web, one at each side of the 
impression cylinder, used by the défendant in its machines, are sub- 
stantially reproductions of the same forma shown by Kidder in his 
patent. The feeding deviee of Cox, used by the défendant, is dif- 
férent from that used by Kidder, but feeding devices for measuring 
the proper length of web, and at the proper time, were old, so that 
the substitution of Cox's feeding deviee for that of Kidder might be 
an improvement, but would hardly relieve Cox from the charge of 
infringement. The real question in the case, as presented to the 
Massachusetts court, as presented to the court below, and as pre- 
sented to us hère, is whether the Kidder patent was void with re- 
spect to this first claim, for want of novelty. The history of the art 
showed that a printing press with a stationary bed and an im- 
pression cylinder traveling over it was old, and that the combina- 
tion of thèse éléments with guides for slieets, instead of guides for 
the continuons web of paper, one at each side of the impression 
cylinder, was also old. The same art showed that the combination 
of a moving bed and a stationary impression cylinder with guides for 
the web, one at each side of the impression cylinder, and a feeding 
deviee, which fed the proper length of web, while the impression 
was off, was also old. Judge Carpenter, in his opinion in the Massa- 
chusetts case, said: 

"The substance of the Kidder Invention in the original patent and in the 
improvement of Stonemetz seems to me to be the production of a deviee 
which shall print a web of paper, stationary at the two ends thereof, by 
means of an impression cylinder moving in a moving fold of that web. Such 
a deviee I do not find in any prior structure. The patent to R. Cummings, 
No. 83,472, Issued October 27, 1868, shows a web of paper, and a fold and an 
impression cylinder. If this mechanism were reversed in action, and the 
necessary résultant change made in the mode of opération, so that the web of 
paper should be held stationary during the opération of printing, then, indeed. 
the function of the Kidder invention would appear. But this cannot be done 
without a change in the essential opération of that press. Tlie devices, in 
substance, of the Kidder invention are there, but the mode of opération is not 
there." 

Of the three patents produced in the court below, which were not 
shown to the Massachusetts court, the only one we need to notice 
is the Tannahill patent. This is a patent which, if it is operative, 
will print a web of paper stationary at the two ends thereof, so far, 
at least as the stationary type bed is concerned, by means of an im- 
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pression cylinder moving in the moving fold of that web. The 
guides mentioned in the flrst claim of the Kidder patent, however, 
are not présent in the Tannahill patent in such a way as to be 
effective as such. One end of the web, instead of being exactly sta- 
tionary, is wound around a take-up spool as the cylinder progresses 
In printing the stationary part of the web between it and the st^- 
tionary bed. The fold of the web moves with the moving cylinder. 
We are inelined to think that the Tannahill patent would confine the 
scope of the -Kidder invention to the particular f orm therein shown, 
of moving a cylinder in a moving fold of the web, but that particular 
form eeems to be shown also in the defendant's machine. We îo 
not think, therefore, that, on a hearing for a preliminary injunction, 
the fact that the Massachusetts court did not hâve before it the 
Tannahill patent ought to affect materially its decree as a basis for 
preserving the status quo pending the hearing in the court below. 
It has been decided in this court, and in the courts of appeals of the 
Second and Seventh circuits, that an adjudication of another circuit 
court than that whose action is being considered, flnding the validity 
of the patent and its infringement, is a sufiflcient ground, not only 
in the circuit court for an order granting a preliminary injunction, 
but also in the appellate court for aflBrming such an order. Blount 
V. Société Anonyme, etc., 6 U. S. App. 335, 344, 3 G. C. A. 455, 53 
Fed. 98; American Paper Pail & Box Co. v. National Polding Box 
& Paper Co., 1 U. S. App. 283, 2 C. C. A. 165, 51 Fed. 229; Electric 
Manufg Co. v. Edison Electric Light Co., 10 C. C. A. 106, 61 Fed. 834. 
The same conclusion must be reached with respect to the second 
and seventh claims of the Kidder patent and the twelfth claim of 
the Stonemetz patent. The second claim of the Kidder patent is 
as follows: 

"In combinatlon, two stationary beds, two traveling Impression cylinders, 
and a feedlng mechanlsm, substantially as described, combined together, and 
with sultable guides, substantially as described, and operating to print botb 
sldes of a web, as set forth." 

The seventh claim is as follows: 

"T-T:e web perfecMng press above described, conslstlng of the two stationary 
beds, the two traversing impression cylinders, the two sets of Inliing ap- 
paratus, the web-guiding meehanism, substantially as described and the inter- 
mittently operating web-feeding meehanism, substantially as described, ail 
operating together, substantially as described." 

The Stonemetz, which is an improvement on the Kidder patent, 
contained the twelfth claim, as follows: 

"The combinatlon, in a prlnting-machine, of the slde frames, A,A', the sta- 
tionary type beds, B,B', with the traveling cylinder carriage, I, carrying the 
Impression-eyllnders, E,B, which operate l>oth forward and backward on sald 
type beds, substantially as and for the purpose set forth." 

Thèse claims were held by Judge Carpenter to be infringed by the 
defendant's printing press. 

Stonemetz improved upon Kidder in this wise: He made his loco- 
motive cylinder run upon type beds horizontally placed in the same 
plane, and, by means of roUers, he passed the web from one locomo- 
tive cylinder to the other, arranging his feed between the forward 
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and backward strokes of the cylinder so that the part of the weT) npon 
which the ûrst cylinder had printed wonld be presented with Us 
other side, by the second cylinder, to its type bed, on the return 
stroke. He was thus able to print upon both sides of the paper, 
upon each stroke of the cylinders, and save the time taken in the 
Kidder patent upon the back stroke, when no printing was donc. 
Cox, in the defendant's press, uses horizontal flat type beds, not in 
the same plane. He places one above the other, and he passes the 
web over one locomotive cylinder, and over roUers up to the other, 
operating on the plane above it. Judge Carpenter held, after a fui! 
hearing, that the Kidder perfecting claims were valid, that the 
Stonemetz device was an improvement on Kidder, and, further, tliaî 
the defendant's machine was a mère change of position of the paît s 
shown in the Stonemetz patent, and was not a substantial déviation 
therefrom. There is no controlling reason advanced why, with re- 
spect to thèse claims, upon the motion for a preliminary injunction, 
the décision of Judge Carpenter should be departed from. No new 
évidence has been introduced upon this perfecting feature and we 
think that the decree of Judge Carpenter would justify a preliminary 
injunction. We reach this conclusion without any intention of fore- 
closing the action of the court below or of this court upon any of the 
points hère mooted when the case cornes on for final hearing. 

Corning now to consider the conditions upon which such prelim- 
inary injunction should be granted or withheld, we propose, for the 
reasons stated in the opening of this opinion, to modify the order 
made below, because made under a misconception of the probable 
action of this court. The giving of the chattel mortgage by the de- 
fendant raises a strong presumption of fact that the complainant 
could not enforce a decree for damages against défendant, should 
one be awarded. On the other hand, the complainant is not manu 
facturing any presses under either the Kidder or Stonemetz patent, 
and the loss which it will sustain by infringements thereof will he 
conflned to injury to its naked rights under the patent, with no con 
sequential injury to its business. An injunction against défendant 
will break up its business, and throw several hundred men ont of 
employment. Its loss from an injunction will be ont of proportion 
to coraplainanfs loss from infringement. Balancing the inconven 
ience of the parties, we think the order should be that the complain- 
ant may hâve a preliminary injunction against infringement by de- 
fendant of the first, second, and seventh claims of the Kidder patent 
and the twelfth claim of the Stonemetz patent by manufacturing the 
press it is now making, unless, within 10 days from the going down 
of the mandate, the défendant shall give a bond, with sureties to be 
approved by the court below, in |25,000, conditioned to pay ail dam- 
ages which may be awarded in this action to the complainant from 
the défendant by reason of the manufacture of its presses after the 
giving of such bond. The order appealed from is modifled accord- 
ingly, costs of appeal to be divided. 

Addendum to the Opinion. It is not intended that the bond above 
required shall take the place of the bond aiready given in the court 
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below, which shall remain in full force and effect If thé appellants 
désire it, the bond for $25,000 may be framed to cover not only tbe 
damages for the manufacture of the machines, but also the damages 
recoverable from the customers of appellants for the use of the 
machines sold. 
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RY. CO. 

(Circuit Court, N. D. New York. June 19, 1895.) 

No. 6,130. 

1. Patents — Two Patents ros Same Intention — Patent fob Minor Im- 

PKOVEMBNTS. 

While a second patent Issued to the same person for the same invention 
is void, yet the granting of a patent for minor improvements pendijig an 
application for the broad invention will not invalldate a patent subsequently 
granted for' the latter, where the purpose of the flrst patent waa obvions, 
Bo that the public had due and formai notice thereof. 

2, Same— Infuingbment Suits. 

Where an infringing machine was purchased from a corporation having 
no right to sell it, and afterwards thls corporation, as well as the corpora- 
tion owning the patent, came under the control of a dominant corporation, 
held, that this fact did not, on the ground of estoppel, prevent the bring- 
ing of an infringement suit, In the name of the corporation owning the pat- 
ent, against the purchaser. 
8. Bamb — Electric Railways. 

The Van Depoele patent, No. 424,695, for improvements in suspended 
switehes and traveling contacts for eleetrlc railways, construed, and Twld 
valld and' infrlnged, except as to certain clalms. 
4. Same. 

The use of numerous claims, covering practically the same subject-matter 
by différent forms of expression, crltlclsed. 

Final Hearing in Equity. 

This action is brought by the Thomson-Houston Electric Company against 
the Elmira & Hci.eheads Railway Company, a corporation operating an elfic- 
tric railway in tUe city of Blmira, N. Y., for the infringement of letters pat- 
ent. No. 424,695, granted April 1, 1890, to Charles J. Van Depoele for improve- 
ments in suspended switehes and traveling contacts for eleetrlc railways. 
The original application was filed March 12, 1887. It was divided and the ap- 
plication for the patent in suit was filed Oetober 22, 1888. The invention re- 
lates to mechanisms and combinations thereof by whlch an eleetrlc railway 
having branches and turnouts may be operated automatically without regard 
to the height of the conducting wire, or its parallelism to the center of the 
rails. The spécification says: "My présent invention relates to electric rail- 
ways of the class in which a suspended conductor is used to convey the work- 
Ing-current, a traveling contact carried by the car being employed for taking 
oft' the current for use in operating the motor by which the car is propelled. 
The retum-circuit Is preferably completed through the rails of the track. 
My invention consists in certain devices and their relative arrangement by 
means of which a contact device carried by a rod or pôle extended from the 
car and pressed upwardly into contact wlth the conductor is switched from 
one Une to another correspondlngly wlth the vehicle. * * * More particu- 
larly my invention consists in a track-switch for the vehicle, a conductor- 
Bwitoh for the contact device or 'trolley,' as it Is termed, and the trolley de- 
vice attached to the vehicle, thèse éléments being so arranged relatlvely to 
one another that in opération the vehicle reaches the track-switch and is 
diverted laterally before the trolley reaches the conductor-switch, whereby 
the trolley, which partakes of the latéral movement of the vehicle, has im- 
parted to it a lateral-moving tendency before its switch is reached, and It 
therefore passes through the switch in a proper direction, correspondlng to 
v.69F.no.3— 17 
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the movement of the Yehiel^, My inventipn also consists In various détails 
of (îbtistnjétlon and aïraiigement, which will be hereinafter polnted ont." 
Thè inventor after descrîbing the drawlngs continues as foUows: "In order 
that the «ontact-wheel, B; sMU be compelléd to pass trom one conductor to a 
branch or one attached thereto leading in a différent direction, I provide ttie 
inverted open-bottom metallic boxes, I, which are formed with brancbing 
eompartments and constructed in tlie form of switches, conforming to the 
curves and angles of the track-switches by which the direction of the car is 
controUed. Thèse boxes are in the ftyrm of open smooth eurved passages and 
are frçe frqm obstructions within so that the contact-wheel, B, which is 
slightly depressed on meeting the en^ of the switch-box, niay roU freely 
therethrough and move laterally ther'eln In the desired direction without 
hindrance. • * * The electric switches, I, are to be placed directly over— 
that is to say, above— their counterparts. The tracls switches and the con- 
tact-wheel, as before stated, are to be located so that as the front portion of 
the car swings in the desired direction as the front wheels pass the traclc- 
switch , thé contact arm will be deflected and the direction of • the wheel, E. 
correspondingly changed whlle still on the straight wire, so that on reaching 
the switch box the wheel will be depressed and pass thereinto and naturally 
pass through and out of the proper compartment thereof. The switch boxes. 
I, being connected directly to the conductors, D, are similarly charged and 
when the wheel, E, is passing therethrough the current passes through the 
box, I, and thence into thé contact-wheel, through its flanges, e, passing thence 
through the arm, F, or a separate conductor to the motor, C. Since there are 
no moving tongues or sprlngs or points to catch or impede the progress of the 
wheel when three or four grooves, as the case may be, exist in one switch- 
box, thé wheel will intersect the grooves and pass along in the desired direc- 
tion and go through without any difficulty whatever, its direction being pre- 
viously indicated by the movement of the front portion of the car. Thus it 
will be seen that by locatlng my traveling contact-wheel in the position 
shown or one équivalent thereto I obviate ail the difïieulties of switching from 
conductor to conductor and with the smallest possible amount of spécial con- 
struction. I believe myself to be the flrst to devise this arrangement of con- 
tact device and switches, whereby the latéral movement of the vehicle is first 
Imparted to the tralling-contact arm and the contact-wheel is then flexibly, 
yet without interruption of contact, drawn into the switch and guided thereby 
into engagement with the desired branch conductor, and I intend herein to 
claim ijroadly, any relative arrangement of traclî-switch, conductor-switch, 
vehicle, and contact device by means of which the former switch will act in 
advance of the latter and the vehicle impart a latéral teudency to the trailing 
contact by the time it engages with the conductor-switch. The contact-carry- 
ing arm described in the présent application possesses substantial practical 
advantages over any other means yet proposed for establishing moving con- 
tact between a vehicle and a stationary supply-conductor, in that by the use 
of a hinged flexibly-mounted arm much greater freedom of movement is com- 
patible with the maintenance of a positive mechanical connection and elec- 
trical contact between the vehicle and supply conductors." 

The patent tnay be divided as follows: First, the contact device, commonly 
known as the "troUey;" second, the support therefor; and, third, the over- 
head switching devices. The contact device belongs to the class known as 
"under-running" contacts, It consists of a grooved wheel mounted upon a 
pivoted support on the roof of the car having a sufficient capacity of vertical 
and latéral automatic adjustability and capable of being detached and low- 
ered by an attendant on the car platform. This support is a pôle or arm 
moimted on the roof of the car and pivoted and swiveled so as to be capable 
of swinging both vertically and horizontally. Attached to the short arm of 
this pôle is a weighted spring which opérâtes to maintain noi-mal contact be- 
tween the grooved wheel and the suspended conductor. The overhead 
switching devlcGS are placed at points on the Une of the road where branches 
and turn6uts occur, and where the overhead trolley wircs are rpquired to 
branch correspondingly with the tracks. The object is to transfer the trolley 
from the main wirè to the branch wire and vice versa without interrupting 
the contact. The switching device as shown in the patent consists of a Y- 
shaped plate of sheet métal, with depending side flanges. This plate is se-' 
cured to the underside of the trolley wire at the point where it branches, the 
narrow end being turned in the direction of the main wire and the other end 
being connected with both the main and branch wire. The narrow end is 
wide enough to permit of the easy movement of the troUey-wheel through it 
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whlle the other end is wide enough to permit the wheel to move out in the 
direction of either the main or the braneh wire. The switch device is placed 
at the junction of the main and braneh wlre above the corresponding switch 
on the traclî and the wheel is to be so supported on the roof of the car that it 
will not reach the switch box until at least the forward wheels of the car bave 
passed the junction of the main and braneh track. Thus the switch box will 
K'uide the wheel automatlcally upon that one of the trolley wires which corre- 
sponds wlth the track upon which the car has been directed. 

The patent contalns 35 claims, ail of which are said to be involved, except 
those relating to the fender for the trolley wheel. Thèse so-called "fender 
claims," numbered 18, 28, 29 and 30, were withdrawn at the argument. The 
other claims may be divided into groupa as follows: 

"Claims relating to the construction and attachment of the conductor switch. 

"(1) The combination, with crossing or branching overhead wires, of a plate 
along the top of which said wires p.ass, and deflecting-ribs at the lower side of 
said plate at its extremities. (2) The combination, wlth an overhead con- 
ductor arranged to receive a traveling underneath contact, of a switehing de- 
vice secured to and depending from the conductor. (3) The combination, with 
an overhead wire for receiving an underneath contact, of a switch-plate at- 
tached to the wire In about the same horizontal plane as the wire. (9) In an 
electrie rallway, a switchiag device for suspended conductors, comprising two 
or more branching compartments- or ways corresponding to the direction of 
the track, and of the main and braneh conductors, and secured to the safd 
suspended conductors, substantially as described. (10) In an electrie railway, 
a switehing device for suspended conductors, conslating of an open-bottom box 
formed with two or more branching compartments corresponding to the direc- 
tion of the track and arranged to be secured to the conductor, substantially 
as described. (11) The combination, with an overhead line-wire, of a grooved 
contact device pressed against the wlre and receiving the wire between the 
flanges of the groove, and a guiding switch-plate connected to the wire against 
which the said flanges bear in passing from one Une to another. (12) In an 
electrie railway having an electrie conductor suspended above the track, a 
switehing device supported by the conductor and formed with downwardly- 
open compartments or ways corresponding with the direction of the track: 
said ways being substantially flat at their upper sides to form paths for the 
flanges of the contact-trolleys, substantially as described. (13) In an electrie 
railway, a switch for suspended conductors, consisting of a box formed witli 
branching compartments conesponding with the branches of the conductor, 
and of the track-switches and secured to the said suspended conductors, sub- 
stantially as described. (14) In an electrie railway, a switch for suspended 
conductors, consisting of a box formed with Dranching compartments corre- 
sponding with the branches of the conductor, and of the track-switches, and 
secured to and depending from the said suspended conductor, substantially as 
described. (19) In an electrie railway, the combination, with branching over- 
head conductors, of an upwardly-pressed contact-arm carrying a grooved wheel 
embracing the conductor, and a switch-plate at the branching point adapted to 
receive the tips of the wheel flanges, and provlded with depending ribs, be- 
tween which the wheel Is free to move laterally to engage wlth one of the 
braneh conductors. (23) The combination, with branching overhead conduct- 
ors, of a vehicle having a laterally-swlnging contact-arm piessed upward to 
engage the conductors, and a switch-plate at the branching point having de- 
pending sIdes, but open at its extremities, the interlor width of the plate be- 
tween the sides being greater than the thlckness of the contact-wheel, whereby 
the wheel is free to move laterally wlth relation to the main conductors and 
engage one of the branching conductors. 

"Claims relating to the centrallzing spring. 

"(21) In an electrie railway, the combination, with main and braneh over- 
head conductors, of a vehicle, an intermedlate contact-arm thereon movable 
laterally with respect thereto, a spring tending te retum the arm to its nor- 
mal central position, a guidlng-swltch at the branching point of the conductor, 
and a track-switch for the vehicle located so as to operate in advance of the 
oonductor-switch, whereby the latéral tendency of the contact device at the 
branching point is imparted to It by the vehicle, wliile its oùter cxtremity Is 
flexibly guidedby the overhead switch from main to braneh conductor. (2-i} 
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In an electrfc railway, the combina tion, wlth branching line-conductors, of a 
traçk-stviteh, a vehicle, an Intermediate contact-arm swinging laterally wlth re- 
spect to the vehicle, but provlded with a spring tending to restore it to Its 
normal central position, and a latéral deflecting-switch at the branching point 
of the eonductors, whereby the extremity of the contact-arm may be flexibly 
guided. from main to branch conductor. (31) In an electrlc railway, the com- 
bination, wlth an overhead conductor and a vehicle, of an intermediate con- 
tact device consisting of a trailing arm having a grooved contact-wheel at its 
outer end and moving laterally relatively to the vehicle, but provided with a 
spring tending to retaln It in Its normal central position. (32) In an electric 
railway, the combination, wltli an overhead conductor and a vehicle, of a trail- 
Ing contact-arm guided at its outer end by the overhead conductor, and mov- 
able laterally relatively to the vehicle, but having a normal centralizing tend- 
ency by means of a spring or welght. (33) In an electric railway, the com- 
bination, with an overhead conductor and a vehicle, of an Intermediate contact 
device consisting of an upwardly-pressed trailing arm having a grooved con- 
tact-wheel at Its outer end by which it is guided by the conductor, the said 
arm being free to swing laterally relatively to the vehicle, but tending to re- 
maln In its normal central position by means of a spring or weight. (34) The 
combination, with a vehicle and an overhead conductor, of a trailing contact- 
arm guided normally by the conductor, but havmg a spring-connection with 
the vehicle tending constantly to maintaln" it in a deflnite position, while at 
the same tlme It Is free to swing laterally with respect to the vehicle against 
the pressure of the said spring. (35) In an electric railway, the combination, 
with an overhead conductor and a vehicle, of an intermediate contact device 
consisting of a rearwardly-extehding arm guided at its outer extremity by en- 
gagement With the conductor and movable laterally relatively to the vehicle, 
but having a spring or weight tending to restore it to Its normal central posi- 
tion. 

"Olalms relatlng to the welghted tension spring. 

"(15) In an electric railway, the combination of a car, a conductor suspended 
above the Une of travel of the car, a contact-carrying arm pivotally supported 
on top of the car and provided at Its outer end with a eontaet-roller engaging 
the under side of the suspended conductor, and a welghted spring at or near 
the Inner end of the arm for malntaining said upward contact, substantially as 
described. (16) In an electric railway, the combination of a car, provided with 
a plvoted arm, as F, having a contact at Its outer extremity, a tension-spring, 
as G, attached at Its Inner extremity, and a vertically-movlng weight connect- 
ed to said spring for holding the same In operative relation to the arm through- 
out Its entlre range of movement, substantially as described. (17) In an elec- 
tric railway, the combination of the car having sultably-pivoted arm, F, carry- 
ing a contact-wheel at Its outer extremity, a spring. G, secured to its lower 
extremity, and a connection extendlng from said spring and provided with a 
weight at its lower end, substantially as described. 

"Olalms relatlng to the directive action of the track switch, or the combina- 
tion of the conductor switch and trolley, wlth the track switch. 

"(4) The combination of a track having switches, an overhead conductor 
above the track and having switches, and a car on the track provided with a 
contact-carrying arm arrangea to engage the conductor at a point In rear of 
the front wheels of the car. (5) In an electric railway, the combination of a 
track having suitable switches, an electric conductor suspended above said 
track and having switches located above the traclc-switches, and a car on said 
track provided wlth an upwardly-extendlng arm carrying a contact-wheel ar- 
rangea to engage the suspended conductor at a point In rear of the front 
wheels of the car, substantially as described. (6) In an electric railway, the 
combination of an electrlcally-propelled car, a supply-conductor suspended over 
the Une of travel of the car, a swinging arm mounted upon the car and carry- 
ing a contact device at Its free end, said contact arrangea to bear against said 
conductor, suitable switchlng devices upon the track traversed by the wheels 
of the car, and con-esponding switches on the suspended eonductors located 
above those on the track and arranged to engage the contact devices, sub- 
stantially as described. (7) In an electric railway, the combination of a track 
having suitable switches, an electric conductor suspended above said track and 
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having switches located above the track-switches, a car on said track provided 
with a swinging arm carrying a contact-wheel arranged to engage the sus- 
pended conductor, and switches at a pomt in rear of the front wheels of the 
car, whereby the contact-wheel Is directed through the proper part of the sus- 
pended switch, substantially as described. (8) In an electric railway, the com- 
bination of a switch or tum-out on the track and a correspondiiig one on the 
overhead line, the same being so arranged relatively that the car will reach 
the switch or turn-out before the trolley does, substantially as described. (20) 
In an electric railway, the combination, with an overhead switch-plate having 
depending ribs, but open at Its extremities, of main and branch conductors ex- 
tending from Its two extremities, respectively, a vehicle, an upwardly-pressed 
contact-arm attached to the vehicle and tending to move laterally therewitli, 
and a track-switch for the vehicle located so as to operate in advance of the 
conductor-switch. (22) In an electric railway, the combination, with main and 
branch conductors, of a vehicle, a contact-arm thereon having vertical and lat- 
éral spring-pressure, a switch-plate for the conductors, and a track-switch for 
the vehicle located so as to operate in advance of the conductor-switch, where- 
by the latéral tendency of the contact devlce at the branching point is imparted 
to it by the vehicle, while its outer extremity is flexibly guided by the over- 
head switch from main to branch conductor. (25) In a branching electric rail- 
way, the combination of a track-switch, an overhead conductor-switch, and a 
vehicle having a rearwardly-extending contact-arm whereby the track-switch 
will operate in advance of the conductor-switch. (26) In a branching electric 
railway, the combination, with a vehicle, of a track-switch, an overhead con- 
ductor-switch, and a contact-arm extending upward from the vehicle to the 
conductor, and so located relatively to the length of the vehicle and the two 
switches that the latéral movement of the vehicle will give a corresponding 
movement of the contact device on the conductor-switch. (27) In a branching 
electric railway, the combination, with a vehicle, of a track-switch, a contact 
device consisting of a trailing spring-pressed arm having a grooved contact- 
pièce embracing the conductor and guided thereby, the said arm being jointed 
to the car and tending to move laterally therewith, and an over-head conductor- 
switch adapted to engage the contact-piece and whereby the extremity of the 
arm is flexibly guided from main to branch conductor." 

The parties do not agrée as to the grouping of some of thèse claims, but it 
is thought that the above arrangement is as convenient as any. 

The défenses are anticipation, lack of patentability, noninfringement, and as 
to a part of the defendant's cars, estoppel because of an alleged license. 

Samuel A. Duncan and Frédéric H. Betts, for complainant. 
William A. Jenner, Edwin B. Smith, and Thomas B. Kerr, for de- 
fendant 

COXE, District Judge. The patent in controyersy deals with a 
comparatively new art. Electricity has so completely supplanted 
horse power as a means for propelling street cars that it is diflQ- 
cult to realize that only about 10 years hâve passed since the first 
suecessful electric railroad was installed. At the présent time there 
are more than 500 roads in opération, employing an immense army 
of workmen and a vast amount of capital. That this wonderful 
resuit was accomplished only after innnmerable difïlculties and 
obstacles had been encountered and overcome is manifest. The 
potentialities of the art attracted a large number of brilliant and 
ingénions men who, for more than a décade, hâve been laboring 
to make electric rallroadin<r suecessful. Even after the necessities 
of the situation had evolved the fundamental prîncîplo of taking the 
electricity frooi an overhead conductor the difficulties in finding 
suitable contact and switching devices for a long tlme prevented 
commercial success and the solution of the problem taxed the in- 
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genuity of a large number of inventors. Although the electric road 
of to-day is a composite organism to which many ingenious and able 
men hâve contributed, yet it cannot be denied that to Van De- 
poele, more than to any other man, belongs the crédit of having 
made it a practical worMng success. His contributions to the art 
rapidly supplanted the crude and tentative prior structures and hâve 
eontinued in use until the présent time. No one can read tliis rec- 
ord without being iinpressed with the truth of this proposition, 
and, this being so, the court naturally approaches this controversy 
in libéral spirit and with an inclination to give the inventor the full 
fruits of his invention. If there be any déviation from this déter- 
mination it is due to the fact that he has obscured his real inven- 
tion in a multitude of fuliginous and attenuated claims many of 
which can only be distinguished when their language is subjected 
to the most searching analysis. He has particularly pointed out 
his invention in the description, but, because of this seemingly 
needless verbosity, he has claimed it indistinctly, to the annoyance 
of the public, and especially that part of the public which is call- 
ed upon to construe the patent. A fair amount of tautology and 
réitération is prudent and permissible in the claims of a patent, 
but it is hardly conceivable that it requires 35 claims to secure a 
comparatively simple mechanical invention. Where the patentée 
has taken pains to cover every shadow of a shade in his claims the 
range of construction is limited and he must be held strictly to 
language which he has adopted with such painstaking délibéra- 
tion and exactness. 

Generally speaking the patent covers devices and combinations 
by which electric cars are run automatically upon branches and 
turnouts, the motor being supplied from an overhead system of 
wires. This is doue by a trailing under-running trolley mounted 
on a long pivoted arm supported on the top of the car and pressed 
up against the wire by a spring, or équivalent device. This arin 
has sufficient horizontal and perpendicular movement to adjust 
itself automatically to the wire, although the wire may net at ail 
times be directly above the. center of the rails or saspeuded at the 
same distance above the car. The conductor without leaviug the 
platform of the car has full control of the trolley. Tlie other im- 
portant device used by the inventor is an overhead switch so mount- 
ed on the wire that when the forward wheels of the car take the track 
switch a trend or direction ia given to the trolley so that when it 
reaclies the overhead switch it is guided to the proper branch au- 
tomatically without in any manner disturbing the electric current 
or the running of the car. In this way a system is produced which 
is well-nigh perfect in its essential détails. That it was necessary 
in order to attain this resuit to surmount many diflftculties and solve 
many problems might almost be assumed by the court, but it is 
abundantly proved by the record. 

It is argued by the défendant that the patent is void because ail 
of the inventions claimed therein — except claims 15, 16 and 17, 
which are uot infringed — are covered by earlier patents to Van 
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Depoele. There is no dispute as to the law. It is fundamental 
that two patents cannot be granted for the same invention. WTiere 
two patents for tlie same invention issue to the same person the 
second patent is void. The suprême court in Miller v. Manufactur- 
ing Co., 151 U. S. 186, 14 Sup. Ct. 310, lays down no new rule of law. 
It simply adhères to the old rule which is well stated in the syllabus 
as follovcs: 

"No patent can issue for an invention actually covered by a former patent, 
especially to the same patentée, altliougli the terms of the claims may difCer. 

"The second patent, in such case, although containing a claim broader and 
more generical in its character than the speciiic claims contained in the prior 
patent, is also void. 

"But where the second patent covers matters described in the prior patent. 
essentlally distinct and separable, and distinct from the invention covered 
thereby, and claims made thereunder, its validity may be sustained." 

The question hère is, are the inventions of the patent in suit ail 
covered by prior patents to Van Depoele? The patent chielly re- 
lied upon by the défendant is No. 397,451, dated February 5, 1889, 
for improvements in "overhead contacts and switches." The ap- 
plication was filed November 12, 1888, while the application for the 
patent in suit was pending in the patent office, the original applica- 
tion being flled March 12, 1887, and the divisional application Octo- 
ber 22, 1888. At line 9 of No. 397,451, the patentée says: "My in- 
A'ention relates to improvements in electric railways and includes 
improvements upon the invention forming the subject-matter of a 
prior application," viz. : the original application for the patent in 
suit. It is manifest on reading this patent that it was intended 
to secure a few minor improvements upon the broad invention then 
pending in the patent oflfice. The public was given due and formai 
notice of this intention. No one was misled or injured. The 
claims of No. 397,451 are wholly insufflcient to secure the invention 
of No. 424,695. An infringer unless he used the peculiar contrac- 
tions and guide ribs shown in the former would escape ail accounta- 
bility if the latter is held invalid. In other words, it is the patent 
in suit which protects the basic invention. Destroy this and the 
inventor is despoiled of his principal contribution to the art. The 
substance is gone, the shadow remains. A court of equity should 
be very sure of its premises before reaching a resuit so unjust, so 
contrary to the policy of our government, so dispiriting to in- 
ventors. A décision holding this patent invalid would simply be 
a confiscation of "Van Depoele's property. Why should he be thus 
punished? What equities demand it? He made a valuable in- 
vention and promptly went with it to the patent ofHce. Subse- 
quently he made what he thought to be improvements and asked 
for a patent for them alsq. He could not describe his improvements 
without referring to his original invention, but he did ail in his 
power to inform the public of the exact situation. The patent for 
the improvements was issued ôrst, and because the invention was 
thus, in a sensé, disclosed, it is argued that it is lost. In other 
words, the proposition is that Van Depoele, in endeavoring to secure 
his improvements in the only way known to the law, bas forfeited his 
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right to the main invention. The suprême court had no difQculty in 
reaching the décision in the Miller Case, because upon the peculiar 
facts there disclosed they were convinced that the two patents were 
for the same invention. Hère, to say the least, there is grave doubt 
whether the two patents are for the same invention. If, to use the hy- 
pothesis of the Miller Case, the patents had been granted to différent 
parties, would the apparatus and combinations of the patent in suit 
infringe the restricted claims of No. 397,451? It is thought not. 
The patents are susceptible of the construction above suggested, 
viz.: that the patent in suit is for the broad invention and that 
No. 397,451 is for improvements in miner détails and should be so 
restricted. This construction gives the inventor the fruits of his 
inventions, but nothing more, and fully préserves the rights of the 
public. If the other construction were possible the facts are such 
that there is every reason why it should not be given. What is 
said of No. 397,451 is also true of Van Depoele's other prior patents. 
It is said that there is no invention in the claims relating to the 
switching apparatus because the patentée has simply suspended, 
face downward, the well-known form of railroad switch. Assuming 
that this is a fair statement of his achievement it does not follow 
that patentability is wanting. When it is considered that he was 
dealîng with an under-running system, that it was necessary to shift 
the trolley not only but the mysterious current which the trol- 
ley carries, and that he accomplished this resuit automatically 
when others failed, it is not difficult to place him above the plane 
of the mechanic. As was said by Mr. Justice Brown in C. & A. Potts 
& Co. V. Creager, 15 Sup. Ct. 194: 

"But where the alleged novelty consista in transferring a device from one 
branch of industry to another, the answer dépends upon a variety of consid- 
érations. In such cases we are bound to Inquire into the remoteiiess of rela- 
tionship of the two industries; what altérations were necessary to adapt the 
device to Its new use, and what the value of such adaptation has been to 
the new Industry. If the new use be analogous to the former one, the court 
wUl undoubtedly be disposed to construe the patent more strictly, and to re- 
quire clearer proof of the exercise of the Inventive faculty in adapting it to 
the new use— particularly If the device be one of minor importance in its new 
field of usefulness. On the other hand, if the transfer be to a branch of in- 
dustry but remotely allied to the other, and the efCeet of such transfer has 
been to supersede other methods of doing the same work, the court will look 
with a less crltical eye upon the means employed in making the transfer. 
Doubtless a patentée is entitled to every use of which his invention is suscepti- 
ble, whether such use be Uuown or unknown to him; but the person who has 
taken his device and, by improvements thereon, has adapted it to a différent 
industry, may also draw to himself the quality of inventor. » * * Indeed, 
it often requlres as acute a perception of the relations between cause and 
efflect, and as much of the peculiar intuitive genius which is a characteristic 
of great inventors, to gi-asp the idea that a device used in one art may be 
made avallable in another, as would be necessary to create the ôevlce de novo. 
And this is not the less true if, after the thing has been done, it appears to 
the ordinary mind so simple as to excite wonder that it was not thought of be- 
fore. The apparent simpliclty of a new device often leads an Inexperienced 
person to think that it would hâve occurred to any one familiar with the s\ib- 
ject; but the décisive answer is that with dozens and perhaps hundreds of 
others laboring in the same fleld, it had never occurred to any one before. 
The practiced eye of an ordinary mechanic may be safely trusted to see what 
ought to be apparent to every one." 
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Again, in Du Bois v. Kirk, 15 Sup. Ct 729, the same learned judge? 



"The Klrk invention is undoubtedly a very simple one, and It may seem 
strange that a similar method of relieving ttie pressure had never occurred to 
the builders of bear-trap dams before; but the fact is that it did net, and that 
it was not one of those obvious improvements upon what had gone before, 
which -would suggest itself to an ordinary workman, or fall withtn the défi- 
nition of mère mechanical skill. It was in fact the application of an old de- 
vice to meet a novel exigency, and to subseiTe a new purpose. That it is a 
usefid Improvement can scarcely be doubted." 

The défendant argues that the complainant is estopped from 
asking a decree against six cars purchased by it from the Sprague 
Electric Bailway & Motor Company in 1890 fbr the reason that in 
May, 1892, the General Electric Company acquired a controUing in- 
terest in the stock of the Sprague Company and of the complainant. 
The theory is that the General Electric Company is the real com- 
plainant and, as successor to the Sprague Company, it is Tiolating 
its obligation to the défendant, as vendee of the Sprague Com- 
pany, in bringing this suit. Even if the complainant had given 
the défendant a license in May, 1892, it would seem that it might 
still hâve a decree for an accounting during the two years that 
the défendant used the cars without any claim of right. But the 
court is unable to discern how the complainant's right to maintain 
this action is affected by the proceedings alluded to. The propo- 
sition is this, that one who purchases a patented machine from an 
infringer and opérâtes it uniawf uUy for a term of years acquires a 
right to its use if the vendor and owner of the patent subsequently 
enter into partnership. The complainant is a légal entity entitled 
to sue. It has never given the défendant a license to use the cars 
in question, either express or implied. The défendant never ac- 
quired the right from the Sprague Company, for that company had 
no right to give. How then did the défendant get the right to in- 
fringe the complainant's patent? So far as this plea is concerned 
the défendant stands a naked trespasser claiming to do an unlaw- 
ful act because of a subséquent arrangement between its vendor, 
the patent owner and a third corporation, to which it was in no 
way a party. The complainant has done no act to deceive or mis- 
lead the défendant. The latter has parted with nothing and lost 
no right, relying upon complainant's déclarations, for none were 
made. If the complainant had in any manner induced the défend- 
ant to purchase the cars in question, intimating that they did not 
infringe the Van Depoele patent, the situation would be diiïerent, 
but as it is the case seems devoid of every élément of estoppel. 
The decree should not, of course, include the car purchased of the 
complainant. 

The défendant owns and opérâtes -an electric railway at Elmira. 
The current is supplied to the motor of the cars by a trailing under- 
running trolley mounted on the roof of the car. The trolley is 
pressed up against the wire and the latéral and vertical action of 
the pôle is controlled by springs. Two fonns of trolley are used 
known as the "Anderson" and the "Nuttall." Both are adjustable 
from the car platform by a cord in the hands of the conductor. 
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There are about 12 sheet métal pan switches, ten so-called "Murray" 
switchps and two so-called "General Electric" switches, in use on 
the defendant's road. The Murray switches are used at turnouts, 
the others at branches. They are so located that "the car bas fully 
passed the track switch before the trolley enters the overhead 
switch." The circuit remains unbroken while the trolley is pass- 
ing through. 

it remains to consider the claims with référence to the question 
of infringement. 

Claims 15, 16 and 17 are not infrlnged. One of the éléments of 
the claims is "a weighted spring," or, as it is expressed in claim 16, 
"a vertically-moving weight connected to said spring," and in claim 
17 "a connection extending from sàid spring and provided with a 
weight at its lower end." The function of the "weight, H," is point- 
ed ont with care in the description. The défendant does not use 
this weight in any manner whatever and consequently does not in- 
fringe. McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76; Key- 
stone Bridge Oo. v. Phoenix Iron Co., 95 U. S. 274. 

I fully agrée with the défendant that several of the remaining 
claims are for the same subject-matter and, in a patentable sensé, 
are not distinguishable. To attempt to differentiate them would, 
in the language of the Miller Case, "involve the drawing of distinc- 
tions too reflned for the practical administration of the patent law." 

The counsel for the complainant admit that claims 9-14, inclusive, 
"cover substantially the same ground." Claims 9 and 10 are so 
nearly alike that the différence is only a verbal one. The language 
of claims 13 and 14 is identical, except that the latter adds to the 
former the words "and depending from." What the significance of 
thèse words is, in view of the description and other claims, the 
court is at a loss to conjecture. To analyze ail of the claims in- 
volved, or, more correctly speaking, the involved > claims, and at- 
tempt to point out their différences and similarities, would extend 
this opinion beyond ail reasonable length. As the brief for the 
défendant says, "no spécial harm can come of it" where several 
claims for substantially the same invention appear in one patent, 
but, on the other hand, the issues in thèse causes should be simpli- 
fled as much as possible. In view of the admitted similarity of the 
•claims it is possible that the complainant should be compelled to 
elect which of them it will rely upon, but further discussion of the 
matter may well be reserved until the settlement of the decree. 

Of the claims relating to the construction and attachment of the 
conductor switch the complainant's counsel regard claim 2 as the 
leading one in the group. This. claim is very broad, but it must be 
construed in the light of the spécification and drawings and so con- 
stnied fairly secures the invention. Claim 9 is also pointed out as 
the one which best secures the spécial f eatures of the switch. From 
what has been already said of the defendant's railway it is mani- 
fest that thèse claims hâve been infringed. The particulars of 
the infringement may be conveniently lef t to the master. 

Claims 4 and 20 are pointed out by complainant's counsel as the 
leading claims in the group relating to the directive action of the 
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track switch. Infringement of thèse daims is satisfactorily estab- 
lished. 

Whether or not daims 5, 6 and 7 are infringed it seems unneces- 
sary now to détermine. 

Of the daims relating to the centralizing spring the complainant 
seems to rely principally upon the thirty-third as describing with 
the greatest accuracy the patented construction. It is thought 
that this daim is infringed by the "Andersen" trolley which is given 
a centralizing tendency by springs located at its base, but not by 
the "Nuttall" which has no spring tending to restore it to its normal 
central position. 

It follows that the complainant is entitled to a decree for an in- 
junction and an accounting, but, as the défendant has succpeded as 
to some of the daims, the decree should be without costs. 



CARTER-CRUME CO. et al. v. WATSON et aL 

(Circuit Court, N. D. New York. June 26, 1895.) 

No. 6,336. 

t. Pkeltminary iNJUîîCTroN IN Patknt SuiTs— Estoppkl. 

In an infringement suit against small dealers -who purchased the alleged 
infringing goods from a corporation, it appeared that the patentée of the 
patent sued on was a member of that corporation, and that the goods sold 
by the corporation were made under a subséquent patent, which was al- 
leged to cover the device of complainant's patent, with an added feature. 
Eeld, that if any estoppel arose from thèse facts, against défendants, it 
was not so clear as to justify the court tn issuing a preliminary injunction 
on that ground alone. 

2. SAMB— CUECK BOOKS. 

A preliminary injunction against alleged infringement of the Rodden 
patent. No. 503,914, for a counter check book denied. 

This was a suit by the Carter-Grume Company and others against 
George P. Watson and others for infringement of a patent for a 
counter check book. Complainants moved for a preliminary injunc- 
tion. 

C. H. Duell, for complainants. 
George B. Selden, for défendants. 

CO'XE, District Judge. The patent upon which this action is 
based, No. 503,914, is not two years old. It has never been adju- 
dicated and there is no public acquiescence. Infringement is dis- 
puted. The défendants are small dealers who purchased the boobs 
in controTersy from the American Counter Check Book Company, a 
corporation organized under the laws of West Virginia. The prin- 
cipal reliance of the complainants is an alleged estoppel based upon 
the fact that William H. Rodden, the patentée of complainants' pat- 
ent, is a director in the West Virginia Company, and that the books 
sold to défendants are said to be made under a subséquent patent 
to Rodden which shows the device of the complainants' patent with 
an added feature. In other words, the contention is that because 
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Rodden cannot dispute the validity of tlie patent owned by the com- 
plainants, the West Virginia Company and the défendants, who pur- 
chased from that company, are also estopped. No anthority is cited 
which cajries the doctrine of estoppel quite to this extent. It is 
enough, however, to say that the estoppel relied on is not so abso- 
lutely clear as to justify the court in making it the sole support of 
a preliminary injunction. Motion denied. 



WHITFIELD V. HIGBIB. 
(Circuit Court, N. D. Illinois. July 24, 1895.) 

1.' Patents fou Intentions — Infbingkment — Grain Separators. 

The flrst claim of letters patent No. 343,324, Issued June 8, 1886, to 
Christian Kaspar, for an improyement in grain separators, consisting of 
a case formed with enlargement near Its top, and deflector, in combina- 
tion with Inclosed screens, formlng a zigzag grain channel flxed rigidly in 
the sldes of the case, with an adjustable grate located in the enlargement 
to regulate the speed of the grain, and a gâte operating between the grate 
and the deflector, is not infringed by a device having a flxed grate instead 
of an adjustable one. 
2. Same. 

The third claim of said patent for an Inclined grate comprising longitudi- 
nal bars angular in cross section, and set at an angle in the plane of the 
grate surface, Is not infringed by a device having round bars, not set at 
an angle. 

In Equity. Suit by Thomas Whitfleld against Nathan B. Higbie 
to enjoin the alleged infringement of a patent 

Banning & Banning, for complainant. 
Dyrenforth & Dyrenf orth, for défendant. 

SHOWALTER, Circuit Judge. This is a bill to stop an alleged 
infringement of certain letters patent of the United States, and for 
an accounting. Said letters patent, issned to one Christian Kaspar 
on the 8th of June, 1886, and numbered 343,324, and being for an 
improvement in grain separators, came to be the propertj' of com- 
plainant by assignment The machine iu question consists of an 
elongated upright box, containing at the top a hopper, formed by a 
plane inclined towards one side, leaving along the lower edge an 
opening, the sîze of which is regulated by a gâte. Next below this 
is a grate, incliued in the opposite direction, and having its bars 
towards its lower end or edge curved dowuward, and connected at 
their extremities by a crossbar. Below said grate is a séries of in- 
clined screens and covers, connected, the lower edge of one with the 
upper edge of the next, in alternating angles, and forming a zigzag 
channel terminating in an opening on one side, and near the bottom 
of the box. Grains poured into the hopper fall through the gâte, 
then through the grate, then down the zigzag channel from side to 
side, and out at the opening in the bottom of the box. Poreign 
substances^ — straws, pièces of dirt, nails, chips, etc., larger than the 
grains, — being separated therefrom by the grate, fall over the lower 
edge of the grate, and down tlirough a passage way next the side of 
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the box to tlie bottqm of tlie box. Dust and particles of foreign 
matter smaller than the grains are separated therefrom as the 
grains fall on the successive inclined screens. Such smaller for- 
eign substances also lodge in the bottom of the box, after passing 
through the screens, and being deflected and kept from re-entering 
the zigzag grain channel by the covers. The foregoing description 
will answer in gênerai as well for def endant's machine as for com- 
plainant's. It is said that the flrst and third claims are infringed. 
The first claim is in words following: 

"(1) In a grain sépara tor, the case, A, formed with enlargement, a, near its 
top, and deflector, a2, in combination with inclosed screens formlng zigzag 
grain channel, Ë, flxed rigidly in the sides of the case; the grate, 0, located in 
the enlargement, a, and adjustable at its lower end to regulate the speed ot 
the grain flowlng over it; and the gâte, D, operating between the grate and 
the deflector, a^, substantlally as set forth." 

The spécification contains the following: 

"When in position, the grate forms the cover of the upper section or step of 
the grain channel. Its upper end rests freely against the wall of the outside 
box or case, and its lower end adjustable at the angle of the channel, where 
a slotted strap, c*, and set serew or other sultable device, is employed to afl- 
just that end more or less vertically, as may be required. It has been found 
that difCerent élévations are required, according to the quantity of oats flow- 
ing through the cleaner. If the flow is heavy, the grate should be raised, 
which opérâtes to scatter the stream to the sides, and so spread it that it ■will 
run through the grate before it reaches the end. A slight différence in adjust- 
ment makes a great difCerence in the action of the grate. There is a constant 
tendency in the grain, when it strikes the grate, to get 'wild,' and fly down 
its smooth surface and over its curved end into the waste channel below, in- 
stead of gravitating, as it naturally should, through the openings Into the chan- 
nel deslgned for it. This tendency has to be overcome and eontrolled by the 
adjustment of the screen to the pitch required to do perfect work." 

A part of the combination claimed is "the grate, C, * * * ad- 
justable at its lower end to regulate the speed of the grain flowing 
over it, * * * substantially as set forth." The mechanism — or 
some équivalent mechanism — described in the spécification and shown 
in the drawing accompanying the spécification for raising and low- 
ering the end of the grate is part of the combination. In the ma- 
chine as made by défendant the grate is fixed in position ; it is not 
adjustable. There is not only no équivalent for the mechanism 
shown in complainant's spécification, but no mechanism of any kind 
for changing the position of the lower end of the grate. Where a 
patent goes for a combination, every spécial matter named in the 
claim as entering into the combination is held essential. The pat- 
ent, being on the combination, cannot be infringed by any combina- 
tion which does not contain each élément or an équivalent Hence 
there is hère no infringement of said first claim. 

Of the eight claims made in the original application, the seventh 
only waa allowed. Abandoning this, with the others, Kaspar pre- 
sented three new claims. Of thèse, the third was in words follow- 
ing: 

"(3) In a grain separator, the grate, C, formed of bars of uniform size 
throughout their iength, and running longitudinally of the grate, and curved 
«lownward at tholr lower ends as shown, and a crosspîece Connecting said bars 
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at their curved ends, whereby straw and similar refuse carried over said grate 
is readlly discharged, and the clogging of the grate is prevented, substautially 
as 8èt forth;" 

This claitn also was disallowed, but it was signifled to Kaspar, 
from the patent office, that said claim miglit be allowed if amended 
to the following: 

"(3) In a grain separator, the inclined grate comprislng longitudinal bars 
angular In cross section, of uniform size tliroughout tbeir length, set with au 
angle in the plane of the grate surface, and curved downwards at their lower 
ends as shown, and a crosspiece Connecting said bars at their curved ends, 
substautially as set forth." 

This amendment was thereupon so made, the claim as so amended 
was allowed, and it is said that défendant has infringed the saine. 
The spécification contains the following words : 

"At the upper end of the channel, B, I place a grate, C, arranged to cover 
the upper section of the said channel in its entire length and breadth. This 
grate œay be struck up from a slotted plate of sheet métal, but I prefer the 
construction hère shown. This construction Involves a çorrugated casting, c, 
a plain, bottom ql^mpjng plate, ci, and a leather or other flexible packing, c2, 
ateach end, witi a séries ôf bars or angle iron, c^, or other suitable forms, 
bent as shovk'n, and secured by means of bolts between the plates above de- 
scribed. It vsîil be observed that by constrùcting the grate of parallel bars an- 
gnlar in cross section, and arranging them as shown, they présent a sharp angle 
to the plane of the grate, whereby their inclined sides are utilized to carry the 
grain laterally, and direct it downward through the spaces between the bar's. 
Thèse bars, furtliermore, are arranged longitudlnally, and as near together as 
may be found practieable with différent kinds of grain. If the grain is smali; 
the grate sbould bê flner tbah when It is cornse. To clean oats, the proper 
space between the bars is abont flve thirty-seconds of an inch. The bars 
should be highly polishéd, so as to faeilitate the distribution and discharge of 
the gra,in as it is delivered upon the grate. They are curved at their lower 
ends, so as to clean themselves of sticks, rails, and the like, which, in sliding 
down the open spaces between the bars, will strike against the inner clamp- 
ing bar, and be titled and thrown out, thus avoiding clogging at this point, 
and the obstruction- pf the grate, which might occur if the bars were straight." 

In the grate as made by défendant the bars are round. They are 
not "angular in cross section," nor are they "set with an angle in 
the plane of thç grate surface." If said third claim as proposed by 
Kaspar thad been allowed, defendant's grate would prima fade, and 
apart from the prior art, hâve been an infringement. But Kaspar 
yielded to the demands in the patent office, so that said third claim 
as allowed njust be distinguished in construction from the third claim 
as so abandoned and relinquished. A grate having bars "angular in 
cross section," and "set with an angle in the plane of the grate sur- 
face," cannot, in view of the proceedings in the patent offlce, be 
treated as an équivalent for a grate like that used by défendant, 
namely, a grate with round bars. Even apart from said patent- 
office proceedings, — since the claim in a patent is the patentee's own 
définition of his rights,— -it would seem to involve a disregard of 
words which a court could hardly justify to say that a claim for a 
grate having, bars "angular in cross section," and "set with an angle 
in the plane of the grate surface," means a grate with round bars. 

I think, in view of the suggestions made, there was no infringe- 
ment pf,,the i^hii'd claim. The bill is therefore dismissed for want 
of equity. 
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BASS, EATCLIFF & GRETTON, Limited, T. GUGGBNHEIMER et al. 

(Circuit Court, D. Maryland. August 2, 1895.) 

CosTS IN Equity— Infbingbment of Trade-Marks. 

Where a party unwlttlngly violating a trade-mark by printlhg labels or- 
dered by a third person, on being notified of the infringement, promlsed 
to desist from further printing, and offered to surrender tUe lithographie 
stone, but an injunctlon suit was nevertheless brought, held, that complain- 
ant should pay his own costs. 

This was a suit in equity by Bass, RatclifE & Gretton, Limited, 
against Isaac Gruggenheimer and Albert Weil, trading as Guggen- 
heimer, Weil & Co., for infringement of a trade-mark. 

Priée & Steuart, for plaintiff. 
M. E, Walter, for défendants. 

MOBRIS, District Judge. The défendants admit printing the in- 
fringing trade-mark labels, but claim that they did so upon the order 
of the Avon Bottling Company in good faith, without suspicion of 
any want of authority on the part of that company to hâve them 
printed, and supposing that the labels would be used in an honest 
and legitimate way. About four years after the labels were print- 
ed, the défendants were notified by the complainant of the infringe- 
ment. They at once offered to surrender the lithographie stone from 
which the labels had been printed, and stated that they would print 
BO more of them, and they hâve not printed any since lie flrst order. 
By this prompt acquiescence in the complainant's demands, and the 
offler at once to surrender the lithographie stone, and the promise to 
respect the complainant's rights, the complainant obtained ail it Was 
entitled to obtain by an injunctlon. The complainant, for reasons of 
its own, bas preferred, notwithstanding, to file a bill and obtain an 
injunctlon, and to hâve the lithographie stone given up under order 
of the court. It is a sound rule — for the prévention of unnecessary 
litigation, and to encourage parties who hâve ignorantly, and with- 
out bad faith, infringed a trade-mark, to promptly desist, without 
suit, upon being notified — ^that where a complainant had already ob- 
tained, before entering suit, by the prompt acquiescence of the de- 
fendant, ail that an injunctlon can give him, he should not recover 
costs. I think the présent is a case proper for the application of 
this rule. The decree will provide that each party shall pay their 
own costs. 

THE SBVEN SONS. 

ANCHUTZ et al. v. THE SEVEN SONS et aL 

(District Court, W. D. Pennsylvania. April 23, 1895.) 

Admihalty Jurisdiction — Mabiners' Wages — Voyage not Perpormed. 

Where river pilots were employed, at a specifled rate, to go on a par- 
ticular voyage on the next rise in the river, and, though the rise came, 
the voyage was not performed, held, that they could not maintain a libel 
in rem for wages, it appearing that they never performed any labor under 
the contract and never went on board, but only reported to the captaln's 
office on shore, where they were told that the trlp would not be made. 
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Albert York Smith, for libelants. 
Geo. C. Wilson, for respondents. 

BUFPINGTON, District Judge. This is a libel âled by Ix;e Àn- 
chutz and D. A. McDonald, Jr., against tbe steamer Seven Sons. 
The allégation of the libelants is that, about November 28, 1894, they 
were employed by C. W. Posey, the captain of that vessel, to make a 
trip from Pittsburgh to Cincinnati and return on the next rise of the 
river; that Anchutz was to serve as pilot at |125 for the trip, and 
was paid fl5 on account in advance; that McDonald was to act as 
assistant pilot at $100 for the trip; that such a rise happened early 
in December, and libelants held themselves in readiness to go, but 
the vessel did not proceed on the trip. The respondents claim the 
agreement was conditioned upon the vessel making the trip ; that 
she did not make the run to Cincinnati as contemplated, but instead 
made a trip to Steubenville ; that they offered said trip to Anchutz 
but he declined to accept it unless he was paid at the Cincinnati rate. 

Two questions are raised: First, hâve the libelants proven an 
absolute hiring for the trip if the rise came? and, secondly, conced- 
ing they hâve, hâve they a lien upon the vessel in view of the fact 
that the trip was not made? Conceding, for présent purposes, 
there was an unconditional contract for a trip to Cincinnati on the 
rise which occurred, yet the facts remain that the vessel did not 
make the trip and the libelants did not render any services whatever 
in pursuance of the contract, nor were they, indeed, on the vessel. 
They only claim they reported at the shore ofQce of the captain, 
and were inf ormed the trip would not be made. Under thèse facts, 
it is quite clear to us that, whatever rights the libelants had, they 
cannot be enforced in the présent proceeding. In the case of Vande- 
water v. Mills, 19 How. 90, Mr. Justice Crier cites the case of The 
City of JJondon, 1 W. Eob. Adm. 89, and says: 

"It was declded that a mariner who had been dlscharged from a'vessel after 
articles had been slgned might proceed in the admiralty in a suit for wages, 
the voyage for which he was engagea having been prosecuted; but, if the 
Intended voyage be altogether abandoned by the owner, the seaxnan must 
seels hls remedy at common law by action on the case." 

An examination of the cases fails to show any departure from this 
doctrine. It seems founded on correct principles which, in view 
of the authoritative character of the foregoing décision, we do not 
deem it necessary to adduce. Any seeming departures from it will 
be found on doser examination not to be such, for the cases cited on 
argument show that where liens were sustained (though the voyage 
was abandoned) the libelants had gone aboard the vessel and had 
performed some work in pursuance of their hiring, — an entirely. 
différent state of facts from those before us. The law is with the re- 
spondents in this case, and the libel will be dismissed, without préju- 
dice. Let a decree be prepared. 
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CHATTANOOGA TBBMINAL RY. 00. V. FELTON. 

(Circuit Court, E. D. Tennessee, S. D. Angust 20, 1895.) 

L Equitt Jurisdiction — Interventions. 

A fédéral court of equlty, in an ancillary case, bas jurisdiction to control 
a railroad receiver against whom complaint is made by an Intervening petl' 
tlon filed against the receiver in the ancillary recelvership lltlgatlon. 
8é Railroad Companies— Receivers. 

A railroad receiver Is an oflicer of the court, and his offlcers and em- 
ployés are agents and employés of the court 

3. Samb — Atjthoritt— Injunction. 

Such a receiver secretly, in the nighttime, and on Sunday, and -without 
permission of the court or authority of law, sent his chief officiais wlth a 
construction train loaded wlth track material and a large force of work- 
men, and entered, forcibly and against the protest of the owner, upon the 
tracks and rlght of way of another railroad, and laid cross-overs and 
Bwitches to connect a leased line of the receiver wlth certain prlvate manu- 
facturing establishments already served and supplied wlth transportation 
accommodations by such other railroad. Held: The facts justifled, on mère 
prelimlnary motion to show cause, the issuance of an Injunction, both pro- 
hibltory and mandatory, to restraln entrance upon and use of the tracks 
and rlght of way, and to require a removal of the cross-overs and switches 
already laid, so as to place the property in the condition in which the re- 
ceiver found it before his unlawful Interférence. 

4. Eminbnt Domain— Whbn Bight Exists. 

In such a case, the rlght of eminent domain does not exist The at< 
tempted taking of the property was for a purpose the same as that for 
which the property was already used; and switch connections with prlvate 
manufacturlng enterprises, for the purpose of bandling their freight, do 
not constitute such a public use as will Justify the condemnation of prlvate 
property. 

5. Samb — Pkebequisites— Compensation. 

A forcible seizure, against the will of the owner, of prlvate property, 
even for a public purpose, is unauthorized by law, prlor to the payment of 
compensation for the taking. 
e. Same— PowBBS op Lebsbes op Railboads. 

Whether the lessee of a railroad can exercise the rlght of eminent domain 

to build switches and spur tracks to the leased line, when such do not 

connect to its ©wn line, or whether such rlght remains in, and must be 

exercised by, the lessor company,— reserved, without expression of opinion. 

7. Equitt — Ancillakt Jurisdiction— Removal op RBCBrvERs. 

Whlle a court of ancillary Jurisdiction bas the same authority over a 
receiver as the court of the primary appointraent, yet. In déférence to that 
comity which exists between the fédéral courts, jurisdiction in the ancillary 
court ought to extend only to matters respecting property and rights of 
property wlthln the court's territorial limlts; and the question of the re- 
ceiver's removal for misconduct ought to be presented to the court which 
first appolnted him. 
& Injunction — Railroad Companies — Rbceivbrs. 

A preliminary Injunction may be made to operate upon the receiver, hia 
offlcers, servants, and agents, and ail persons claiming in prlvity wlth him, 
by conveyance, lease, or other contract. 
9. Samb— LiABiLiTT por Wbongpdl Acts — Dépenses. 

A receiver of a railroad cannot escape responslblUty by a clalm that the 
acts complalned of were done, not as receiver, but for another distinct rail- 
way. The power, position, and property, with ail its appllances, were in 
his possession as the trusted offlcer and agent of the court, for the purpose 
only of carrylng into effect the orders of the court in the administration of 
the trust; and the fact that, instead of using that property and power, and 
the men under his control, Includlng his chief offlcers, for the purpose of 

v.69F.no.4— 18 
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doing an unlawfnl and violent act, hlmself, he surrenders thèse into the 
eustody and under the direction of another, wlth the distinct knowledge 
that they were to be used for an unlawful purpose, will not a££ect the re- 
sponsibility. 

10. SAMB — LiABILITT POR ACTS OP SERVANTS. 

Neithei: can a receiver, while using the power, property, and men under 
hls control, in. a trust capacity, deny responsibility for what his officiais 
and servants do; nor can he deny that he was acting in the promises as a 
receiver. 

This is a pétition by the Chattanooga Terminal Eailway Company 
against S. M. Felton, receiver of the Cincinnati, New Orléans & 
Texas Pacifie Eailway Company, for a prohibitory injunction against 
the use and occupancy of certain swltches, and for a mandatory in- 
junction requiring the removal of such switches. Decree for com- 
plainant. 

Brown & Spurlock, Young & Coleman, and Thomas, Elder & 
Thomas, for petitloner. 

Shepherd & Frierson, for défendant. 

OLAEK, District Judge. The questions now to be disposed of 
arise upon the pétition flled by the Chattanooga Terminal Railwav 
Company, a corporation organized under the laws of Tennessee, and 
hereinafter, for convenience, called the "Terminal Company," In the 
above-named case. The Cincinnati, New Orléans & Texas Paclâc 
Rallway Company Is a corporation organized under the laws of tho 
state of Ohlo, and hereinafter called the "Cincinnati Southern Road." 
Thls Company was organized for that purpose, and is operatlng the 
Unes of railroad originally constructed and now owned by the trus- 
tées of the Cincinnati Southern Rallway, under a lease from that 
Company, and among parts of that railway material to be notlced 
is what is called Its "River Track," extendlng along the west side of 
the clty of Chattanooga, and up the gênerai course of the Tennessee 
river, northwardly along that section mostly occupied by manufac- 
turlng and other business establishments. It wlll be called hereln the 
"River Track." Another company connected wlth the facts ofthistrans- 
actiOn, and necessary to be ref erred to, Is what Is called the "Chatta- 
nooga Belt Railway," a company whlch It is clalmed was recently 
f ormed for the purpose of taking th« property f ormerly owned by the 
Union Railroad and the Chattanooga Union Railway Company, re- 
cently sold under decree of this court. This company was organized un- 
der the laws of Tennessee, and will be called the "Belt Road." The 
Terminal company owns and opérâtes a line of railway running prac- 
tically parallel wlth the river track aforesaid, from Boyce street to 
and beyond Ash street northwardly. On the nlght of August 3, 1895, 
a construction train came Into the clty of Chattanooga from and over 
said Cincinnati Southern road with about 20 flat cars, loaded wlth 
material suitable for the work hereinafter mentioned, and with a 
crew of about 100 men, and entered upon the right of way of the 
Terminal company just after midnight, and began the work of puttlng 
in certain cross-over or switch tracks from said river track of the 
Cincinnati Southern road, and tearing up, for that purpose, the tracks 
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of the Termiaal company. Three of thèse switcli-over tracks were 
for the purpose of reaching the Plow Works, the Ross-Meeham 
Brake-Shoe Foondry, and the Malléable Iron Works, manufacturing 
establishments situated on the line of the Terminal company, and the 
business of which was already being handled by the Terminal com- 
pany. The cross-over or switch tracks do not run at right angles to 
the Terminal company's line, but in such diagonal direction as that 
they appropriate almost longitudinally the right of way of the Ter- 
minal company, so far as may be necessary to reach said f actories ; 
and, in fact. In the method of construction, as appears on the map 
made, they actually appropriate and use the track of the Terminal 
company for some distance. Thèse switches are put in for the sole 
purpose of reaching the industrial establishments aforesaid, and do 
not reach any new or différent place from those already served by 
the Terminal company, and do not penetrate any new territory. The 
only purpose is to reach and handie the business of thèse three es- 
tablishments already traasacted by the Terminai company. Then, 
at the Crossing of Ash street, a line was put in upon the right of way 
of the Terminal company longitudinally, for the purpose, as the de 
fendants insist, of Connecting the river track with what they claim 
is an old track of the Chattanooga Union Eailway Company, running 
northwardly from that point. It may be stated, in this connection, 
as well as elsewhere, that the défendants do not claim that either 
the Cincinnati Southern road or the Belt road had any right or title 
to the property on which thèse cross-over tracks are placed, but as- 
sert a right of way to so much of the ground as is occupied by the 
track put in at Ash street This claim, I think, is so entirely 
without foundation, from anything disclosed in the record, that it 
can be easily stated that neither the Belt road nor Cincinnati South- 
ern road had title to the land occupied by any of thèse tracks put 
in during the night and Sunday following, as before stated. The po- 
sition now taken by the défendants is, that, although they had no ti- 
tle to the property, having entered upon the same, and taken and 
appropriated the same for public use, and being in the possession 
thereof (although by violence and unlawf ully), still, inasmuch as they 
hâve the right, by regular condemnation proceedings, in accordance 
with law, to take this property for public use, this court should not 
disturb their possession, or the use of the property, but should leave 
the Terminal company to its remedy at law in an action for damages 
for the property so taken; or that this court should, in some method, 
simply require compensation to be made, and this is the limit of re- 
lief which it can grant. The Belt road, as before stated, was re- 
cently formed for the purpose, as said in argument, of taking the 
property of the Chattanooga Union Railway Company. It has ob- 
tained no title thus far to that property; and the défendants able 
counsel frankly concèdes that it has no property now at ail subject 
to exécution at law, but maintains that, under a plan of reorganiza- 
tion agreed upon, it will soon become the owner of the property sold, 
as before stated. It is not controverted that a party holding a 
jndgment and exécution against that company would hâve to resort 
to further litîgation for the satisfaction of the same. The Cincin- 
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nati Southern road is insolvent, and now in the hands of a receiver, 
appointed in the above cause, under an ancillary bill flled in this 
court, the original bill for that purpose baving been flled in the 
United States court at Cincinnati, and Felton appointed receiver by 
Judge Tait in that court, and also under the ancillary bill in this. 

The construction train and crew of men before mentioned came to 
the place of opérations under the control of R. CarroU, the gênerai 
manager of the road, under Mr. Pelton's control, as receiver, and A. 
Grriggs, division superintendent of that part of the Une extending 
from Somerset, Ky., to Chattanooga; and with them was Mr. Nich- 
olson, the engineer of the same road under Mr. Felton. After this 
train had entered the city, it v?as assisted, to a limited estent, by the 
officiais of the Belt road, although it sufflciently appears that the of- 
ficiais of that road were not advised of the plan of opérations until 
August 3d, and after the plans had been determined upon between 
Felton and his gênerai manager, CarroU. Certain télégraphie cor- 
respondence took place between Felton and his manager, Carroll, 
too lengthy to be embraced in this opinion in full, but parts of the 
same are set ont as follows: 

"Chattanooga, Aug. 2, 1895. 

"To S. M. Felton, Care Monmouth Club, Monmoutli Beach, N. J.: Getting 
material together and wlll begin work mldnight, Saturday; expect to finish 
by mldnight, Sunday. Suggest you wlre strong message Oapt. Chamberlain 
to-nlght to co-operate, as Judge Shepherd says work must be done under char- 
ter Belt Company. Three crossings needed. R. CarroU." 

"Monmouth Beach, N. J., Ang. 3. 
"R. Carroll, G. M. C, N. O. & T. P. Ry. Co.: Keep everything quiet. Act, 
in ail légal matters, under Shepherd's advice. Avoid Personal conflicts, an'd 
see that connections are made so we can handie bushiess. Hav£ wired Cham- 
berlain. Keep me posted. S. M. Felton." 

/ "Chattanooga, Aug. 3, 1895. 

"To S. M. Felton, Receiver, Monmouth Beach, N. J.: Satisfactory Inter- 
view with Chamberlain this moming. Acting strictly on Shepherd's advice. 
Do not anticipate eonflict, but work must be done, and hope û> report com- 
pletion by wlre Sunday. B. Carroll." 

"Monmouth Beach, N. J., Aug. 3, 1895. 
"R. C. Carroll, G. M. C, N. O. & T. P. Railway Company: I hâve just received 
your tracing. Shaler advised me, after careful examinatlon, that we could 
reach ail industries on terminal tracks. I don't expect you to put in tracks 
that cannot be used, or waste money; but, with eo-operation of industries, 
you ought to be able to get in enough tracks to make our position safe. See 
Capt. Chamberlata. Ask him to try to get lease of Southern Iron tracks at 
reasonable figures. S. M. Felton." 

"West End, Long Branch, N. J., Aug. 3, 1895. 
"R. Carroll, G. M. C, N. O. & T. P. Railway Company: Am very mucE 
pleased with the work you baye done. Don't lose your advantage. Hâve 
Judge Shepherd to get injunctlon first thing in moming, or take légal steps 
preventing interférence from any one with our work. Of course, Nashville 
people hâve no right yet to property, and cannot Interfère legally. Let me 
know the situation in the morning. S. M. Felton." 

! "Monmouth Beach, N. X, Aug. 5, 1895. 

"R. Carroll, Central Passenger Station: Does Judge Shepherd say switch 
connections can be used? I should say crossings wer© absolutely necessary. 
Fear part of your work is wasted, unless court glves us right to use their 
track at switches. S. M. Felton." 
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"Monmouth Beach, N. J., Aug. 3, 1895. 
"H. S. Chamberlain, Chattanooga, Tenn.: I am advleed by J. W. Thomas 
that he has leased terminal; so it Is necessary to talie vigorous measures. 
Please ald CarroU and Shepherd in every way possible. I find it necessary to 
use Belt charter; so must hâve your assistance. Kindiy help me in this. Spen- 
cer is anxloos it should be done, and I should not hâve brought you in it 
but for reasons given. Will consider what you do a personal favor. Please 
answer hère. S. M. Felton." 

"Monmouth Beach, N. J., Aug. 5, 1895. 
"Capt. H. S. Chamberlain, Chattanooga, Tenn.: We better hold the fortnow, 
and malie no compromise. Hâve you heard from Thomas? How does Nicholl 
feelî Very much obliged to you. What about my trackage claims? 

"S. M. Felton." 

In addition to thèse telegrams, numerous aflSdavits are put in évi- 
dence, and it is apparent tliat the entire facts of the transaction hare 
been brought ont as f ully as if the case had been prepared for final 
hearing. It may be stated hère that, so far as appears from the 
record, neither Carroll, Felton, Griggs, nor the engineer, Nicholson, 
has any interest in, or occupies any relation of obligation to, the 
Belt road. The pétition in the case is brought against Felton, as 
receiver, and Carroll and Griggs, and charges that the invasion of 
plaintiflf's property, and its unlawful appropriation in the manner 
set out, was done by Felton, as receiver of the Cincinnati, New Or- 
léans & Texas Pacific Railvi^ay; and complains that, as he is the of- 
flcer and trusted agent of this court, acting under its immédiate or- 
ders, it is virtually the court itself taking the property of the peti- 
tioner, by violence, and without authority of law. The défendants 
deny, in gênerai terms, that the work was done, by or for Felton, as 
receiver, but say that it was done for and under the direction of 
the new company, called the "Belt Road." It was probably meant 
by this statement in the answer to make it conform to and support 
the claim that the work was done under the charter of the Belt road, 
rather than to deny that the receiver was personally cognizant of and 
concerned in the opérations which took place. Upon the foregoing 
facts, I think it is clear, beyond ail question, that the petitioner is en- 
titled to a prohibitory injunction restraining the use and occupaton 
of the tracks and switches thus put upon its property without com- 
pensation, and without any lawful method of taking. And, as this in- 
junction will operate, and will be made to operate, against the de- 
fendants who actually committed the unlawful act, as well as against 
the officiais of the Belt road, and ail other persons aiding and abet- 
ting or holding by privity of contract with thèse défendants, it 
would, if this case involved no feature beyond that of ordinary liti- 
gation of the kind, become unnecessary for this court to décide, at 
the présent time, whether the work was done by Felton as receiver, 
or for his own purposes, or for the benefit of the Belt road. So far 
as this character of injunction is concerned, the petitioner has 
brought its case clearly within the doctrine announced by the su- 
prême court of the state in the case of Parker v. Railroad Co., 13 Lea, 
669, in which an injunction was asked and granted inhibiting the 
défendant railroad company "from occupying, holding, and control- 
ling a right of way for a branch road being constructed over com- 
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plainant's land by said company, until compensation is made both 
for the land occupied, as well as incidental damages hâve been paid 
or secured, and until appropriate steps are taken to condemn and ap- 
propriate said land in a lawful manner"; and, giving the opinion, 
Judge Freeman said: 

"Our bill of rights is very Imperative (section 21) 'that no man's particular 
services shall be demanded, or property taken or applied to publie use, with- 
out the consent of his représentatives, or without just compensation being 
made therefor; and this compensation must be secured beyond ail contin- 
gency.' White v. Railroad Co., 7 Heisk. 538, 541. That is, It must be secured 
or paid, or else it cannot be said that 'just compensation' has been made there- 
for. In fact, a strict construction of the language would require actual pay- 
ment in cash before the taking. It is certain, however, this language cannot 
be complied with, either in letter or spirit, where the land is entered upoii 
and taken, and not only no compensation paid or secured, but the party re- 
quired to engage in a fruitless litigation with an insolvent company, the resuit 
of which would be a judgment only, bat no compensation whatever. This 
would be to take the citizen's land. and impose the burden and expense of a 
lawsuit only by way of compensation, and make the constitutional provlsio» 
an illusion." 

I refer to the décision of the suprême court of the state, because 
a question of eminent domain, such as this, involves the construction 
of the state constitution and statutes, as to which the ruling of the 
court of the highest authority in the state is followed by the fédéral 
courts. In the courts of the United States, when acting in accord- 
ance with their own ruling, it is only necessary in such cases, to au- 
thorize an injunction for the plaintiff, to show that his property has 
been taken, or is being taken, in violation of the constitution requir- 
ing compensation to be flrst made. In Pumpelly v. Green Bay Co., 
13 Wall. 166, the suprême court of the United States said in sub- 
stance, that, by the gênerai law of European nations and the common 
law of England, it was a qualification of the right of eminent do- 
main that compensation should be made for private property taken 
or sacriflced for public use ; aad the constitutional provisions of the 
several states which déclare that private property shall not be taken 
for public use without just compensation were intended to establish 
this principle beyond législative control; and, in the late case of 
Osborne v. Kailroad Co., 147 U. S. 258, 13 Sup. Ct. 299, in respect 
to a question of eminent domain, Mr. Chief Justice Fuller, delivering 
the opinion of the court, said: 

"As a gênerai rule, this court foUows the décisions of the highest tribunal of 
a state upon the construction of its constitution and laws, if they do not con- 
flict with, or impair the efflcacy of, some provision of the fédéral constitu- 
tion or of a fédéral statute; but we are not required to express au opinion as 
to the applicability of that rule in this case, as the decree must be affirmed 
on other grounds. Whenever the power ot eminent domain is about to be^ 
exercised, without compliance with the conditions upon which the authority 
for its exercise dépends, courts of equity are not curious in analyzing the- 
grounds upon which they rest their interposition. Equitable jurisdiction may 
be invoked in view of the inadequacy of the légal remedy, where the injury 
is destructive or of a continuous eharacter, or irréparable in its nature; and 
the appropriation of private property to public use, under color of law, but 
in fact without authority, is such an invasion of private rights as may be as- 
sumed to be ^sentially irrémédiable, if, Indeed, relief may not be awarded. 
ex debito justitise." 
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It would seem, therefore, that the courts of the state hâve con- 
strued and enf orced the terms of the constitution less strictly than 
the courts of the United States; but, as stated, the plaintiff has 
brought itself f ully within the doctrine announced by the courts 
of the state; for it clearly appears, and is not controverted, that 
the Belt road has no f)roperty whatever subject to exécution, and 
the plaiutifif, for property taken, is not required to resort to what 
may grow out of any complicated plan of reorganization, and to 
probably interminable litigation, to obtain that just compensation 
which the constitution plainly requires shall be made before the 
property is taken and appropriated; and if there is one right of the 
citizen which the courts are under a higher obligation to f ully pro- 
tect than another, it is a right which has been guarded by express 
and spécifie déclaration in the constitution. And for a court to 
withhold such process as will furnish full relief is a déniai of justice, 
and would justly deprive the court of the respect and confidence of 
the community, and encourage a resort to violence. 

So far as the right to look to Mr. Felton, receiver, for compensa- 
tion, is concerned, it is sufQcient to say that the company which he 
represents is insolvent and now in his hands as receiver, and that 
the unlawful invasion of the plaintifï's property, if done by the re- 
ceiver, was without authority of law, and without authority, express 
or implied, from the court, and could not by the court lawfuUy be 
made a charge against the funds to the crédit of the receivership, if 
any. So that both parties charged with this unlawful taking of proper- 
ty are, for ail practical purposes, insolvent, and the plaintiff is clearly 
without any adéquate remedy except that of injunction. In addition 
to this, I am clearly of the opinion that neither the Belt road, under 
its charter, nor Felton, under the charter of the Cincinnati Southern 
road, had any lawful right to hâve condemned and appropriated 
this property, if he or the company had attempted to do so in the 
method provided by law. It is not claimed that Felton, as receiver, 
had any such right, and it is set up in avoidance in the answer that 
the taking was under authority of the Belt road charter. The cross- 
over switches and the connections which form the subject of the 
controversy, are in no just or reasonable sensé crossings at ail. No 
new territory is penetrated or served by the road, and the only pur- 
pose of thèse switches was to reach certain manufacturing establish- 
ments whose business was already being handled by the Terminal 
company; and was done for the distinct purpose, as far as possible, of 
taking that business away from the Terminal company. It was much 
more nearly a longitudinal appropriation of its right of way for a 
epur track to thèse factories, and, indeed, an actual use is necessary 
to be made of a considérable part of the Terminal company's track 
in order to make thèse spur tracks available to the défendants. 
The crossing at Ash street is clearly a track parallel to that of 
the Terminal company, and on its right of way, and, besides, the use 
of spur tracks for the purpose of reaching thèse manufacturing estab- 
lishments is of no concern to the public, and it is not a taking for 
public use. Kyle v. Eailroad Co. 4 L. R. A. 275, and notes; In re 
Split Rock Cable Road Ce, 128 N. Y. 408, 28 N. E. 506, and cases 
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cited. And it bas been repeatedly decided by tbe suprême court 
of this state tbat tbe power to take property under tbe vigbt of 
eminent domain dépends upon and is limited by public necessity. 
Railway Co. v. Telford's Ex'rs, 89 Tenn. 293, 14 S. W. 776; Mempbis 
Freigbt Co. v. Mayor, etc., of Mempbis, i Cold. 428; Harding v. 
Goodiett, 3 Yerg. 40; Olack t. Wbite, 2 SWan, 548; Weidenfeld t. 
Railroad Co., 48 Fed. 615. 

It is a well-establisbed proposition, too, tbat wben property bas al- 
ready been condemned, and is devoted to a public use, it may not be 
taken for exactly tbe same and no différent or bigber use tban tbat 
for wbicb it is already appropriated. Tbis is tbe rule establisbed by 
well-considered cases, in tbe absence of spécifie législation wbose 
terms are sucb as.to require a différent interprétation; and tbe légis- 
lation in tbis state is not of tbat cbaracter. Wben a francbise is 
granted witb power to take or acquire property for public use, it is 
a fair and just implication tbat, where large sums are invested in tbe 
enterprise, it sball not be destroyed by anotber company armed witb 
power to condemn for exactly tbe same use and to taie away tbe same 
business already done by tbe older company. Tbisisinberently unjust, 
and is bad policy, as tending to prevent solid and solvent enterprises 
in tbe state. Mobile & Q. E. Co. t. Alabama Midland Ry. Co., 87 Ala. 
501, 520, 6 Soutb. 404; City of Ft. Wayne v. Lake Sbore & M. S. Ry. 
Co., 132 Ind. 558, 32 N. E. 215; Id., 32 Am. St. Rep. 277; Dlinois Cent 
Ry. Co. V. Cbicago, B. & N. R. Co., 13 N. E. 140, 122 111. 473; Postal 
Tel. Cable Co. v. Norfolk & W. R Co., 88 Va- 920, 14 S. E. 803; Groff 
V, Turnpike Co., 144 Pa. St. 150, 22 Atl. 834; Davis t. Railway 
Co., 87 Ga. 605, 13 S. E. 567; Appeal of Pittsburgb Junction R. Go. 
(Pa. Sup.) 6 Atl. 564, 9 Am. St. Rep. 128; Appeal of Sbaron Ry. Co. 
(Pa. Sup.) 17 Atl. 234, 9 Am. St. Rep. 133; Fidelity T. & S. V. Co. 
V. Mobile St. Ry. Co., 53 Fed. 687; Lake Erie & W. R. Co. v. Board of 
Com'rs Seneca County, 57 Fed. 945; Minneapolis & St. L. Ry. Co. 
V. Minneapolis W. Ry. Co. (Minn.) 63 N. W. 1035; St. Louis, H. & K. 
C. Ry. Co. V. Hannibal U. D. Co. (Mo.) 28 S. W. 483; Lewis, Em. 
Dom. § 276; Rand. Em. Dom. §§ 97, 98. Cases may be found ap- 
parently bolding otberwise, but, wbere tbe resuit does not dépend 
on spécial législation, sucb cases are not sound in principle, and 
sbould not be followed. Tbe question bere is tbat of tbe right of 
one corporation to take tbe property of anotber for tbe same or 
similar public use. Tbe rigbt of tbe state to grant franebises to a 
rival company under wbicb compétition is establisbed, operating in- 
juriously to an older company, involves a différent and distinct ques- 
tion, about wbicb tbere is not now any doubt, wbere tbe older fran- 
cbise is not by tbe grant made exclusive. Entertaining tbese views it 
becomes unnecessary for me to décide, at tbis time, wbetber tbe cbar- 
ter of tbe Belt road is valid, or wbetber tbat question can be made 
in tbe way tbat it is made, or wbetber tbere bas ever been any valid 
corporate organization under sucb cbarter, or wbetber tbe Belt road, 
as lessee of tbe River Track of tbe Cincinnati Soutbern road, could 
on tbat account exercise tbe rigbt of eminent domain. Ail of tbese 
are evidently questions of serions import. Tbe plaintiff, bowever, 
maintains tbat its property bas been unlawfully invaded and taken 
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by the trusted ofBcer and receiver of this court, and that whatever 
he does as receiver is virtually the act of the court, and that the 
court was thereby put in the falso position of having itself au- 
thorized and sanctioned the lawless act on the part of its officer. It 
is f urther insisted that the receiver should be summarily removed, 
and should now be required by mandatory injunction to take up and 
remove the tracks and switches put in at night and during the Sun- 
day following, and thereby make full restoration of the plaintiffc's 
rights and property to its condition as found at the time of the re- 
ceiver's trespass thereon. And this contention does make it neces- 
sary for the court to décide v^hether the entry upon this property 
and its attempted appropriation was by and for the Belt road or by 
the receiver, for the beneflt of his own road and for his own pur- 
poses. And upon this point the court has no doubt whatever. The 
facts given in the opening paragraph of this opinion, and appearing 
in the télégraphie correspondence put in évidence, establish clearly 
the proposition, if facts can be relied on to establish anything, that 
this work was done under the direction, at the instance, and for 
the beneflt of Mr. Felton, as receiver. If the force of such facts as 
appear in this case could be overturned by mère unsupported asser- 
tion or by mère naked déclaration, ail the claim wMch the law of 
évidence can make as a safe method of working out the final facts of 
a case is a failure. The law concerns itself earnestly with the de- 
velopment of facts from which the court may form légal conclusions. 
The common law did net permit an interested parly to testify to any 
f act in the case, and it never has allowed any party, interested or dis- 
interested, to state conclusions or make mère assertions, but only to 
give the facts on which it is supposed thèse rest. It is not necessary 
for any purpose of this opinion to review the facts in f urther détail. 
The very message which opens the télégraphie correspondence, 
when studied, clearly and distinctly implies that the plan of opéra- 
tion had previously been agreed upon between Mr. Carroll and Mr. 
Felton, and that Carroll was then carrying f orward préparations for 
the exécution of such plan, as by the message he informs Mr. Felton. 
It clearly appears from the same correspondence, as well as other- 
wise, that the suggestion that this work be done under cover of the 
Belt charter was an afterthought suggested by the able counsel of 
Mr. Felton. And, in addition to the direct and spécifie évidence of 
the facts, the inhérent improbability of the statement that this work 
was for the Belt road leads to the same resuit Is it crédible or possible 
to believe that défendant Felton would hâve sent his superintêndent, 
gênerai manager, engineer, and a loaded construction train, and 
a crew of 100 or more men, so long a distance, and to begin at 
midnight, and complète through the daytime of the Sabbath so ex- 
traordinary and unusual a performance as this, as a matter of dis- 
interested friendship for a company in which neither himself nor 
any one of the chief actors associated with him had any interest 
whatever, direct or indirect, so far as appears? Our common 
reason and common expérience forbid that we should believe this 
to he trne. And is it reasonable to suppose that Mr. Felton's 
gênerai manager, superintendent, and engineer would hâve entered 
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upon so remarkable a task as this by thé mère direction of the Belt 
Company, and for the interest of that company, and without the or- 
der or direction of their snperior, Mr. Felton? It can be certainly 
said, I think, that no court would go so far as to give credence to this. 
It is clear, too, from this évidence, that if the so-called Belt Com- 
pany had anything whatever to do with this, it was as a mère dum- 
my and instrument of the reeeiver, and not otherwise. It ap- 
pears that the officiais of this company had really little or no notice 
or knowledge of the plan of opérations about to be set on foot until 
after it had been agreed upon and was in process of exécution, and 
the one telegram, of itself, above quoted, from Mr. Felton to Mr. 
Chamberlain, is sufficient to show this. In this he stated that he 
would not hâve brought Mr. Chamberlain into the affair except for 
reasons given, expressing his appréciation of the personal favor, and 
saying that Mr. Spencer is also anxious that this work should be 
done. It is to be noted that Chamberlain is président of the Belt 
road. It appears in other parts of the messages that it was thought 
necessary to administer strength to Mr. Chamberlain in order that 
he might stand up to the end, as the somewhat perilous look- 
ing work went on. It was very much feared, it seems, that the 
aspect of things was such that Chamberlain would flnally weaken. 
Whether this was on account of the violent character of the work 
going on, or because it was being done on the Sabbath, and in vio- 
lation of a statute of the state prohibiting work of that kind on 
Sunday, does not appear. It is probable that both, with his want of 
real interest in the matter, were operating to an extent to intimi- 
date Mr. Chamberlain. Nor do I think that, for any practical pur- 
pose, the case would be changed, so far as Mr. Felton's relation to it 
is concerned, if the statement that it was done for the Belt road 
could be considered crédible. The power, position, and property, 
with ail its appliances, were in Mr. Felton's possession as the trusted 
offlcer and agent of this court, for tbe purpose only of carrying into 
effect the orders of this court in the administration of his trust; 
and the fact that, instead of using that property and power, and 
the men under his control, including his chief offlcers, for the purpose 
of doing an unlawful and violent act himself, he surrendered thèse in- 
to the custody and under the direction of another, with the distinct 
knowledge that they were to be used for an unlawful purpose, does 
not by any means help the case. Nor can Mr. Felton, while using the 
power, property, and men under his control in a trust capacity, deny 
resjwnëibility for what they do, nor deny that he is acting as reeeiver. 
This would put it in his power to claim that he was acting as re- 
eeiver when it suited his purposes, and that he was not acting as 
reeeiver when he desired to avoid responsibility, although the end 
accomplished would be done in the same way and by the use of the 
same property and power. This the law does not permit him, for 
obvions reasons, to do. It would be as compétent for him to say 
that for a spécifie time and purpose he had delivered over to others 
the management and responsibility for the whole railway System. 
The différence is one of degree and not of kind. 
Having reached the conclusion, then, that this was the act of Mr. 
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Felton, as the offlcer of this court, the question of what relief should 
be granted on this application is now to be determined. That this 
court, in a proper case, and for proper purposes, may make its injunc- 
tion mandatory, is a doctrine that is no longer open to question. 
This subject received full considération in a récent case before Judge 
Taf t, of the circuit court, and Judge Kicks, and the cases are reviewed 
at length in an opinion by Judge Taft in Toledo, A. A. & N. M. Ry. 
Co. V. Pennsylvania Ce, 54 Fed. 730. Référence to that case is ail 
that is necessary for the purpose of the présent discussion. 

In regard to the question made as to the remoral of the receiver, 
I need only say that the receiver was appointed by Judge Taft in the 
principal case at Cincinnati, and his appointment hère in the ancil- 
lary jurisdiction was under the well-known rule of comity in such 
cases. I therefore think it would be improper for me to consider 
aiiy question of this kind, and must décline to do so. K it is 
desired to présent any question of this kind, it must be presented to 
Judge Taft I think I hâve complète jurisdiction, and it is a 
duty devolving upon me, to pass upon any question respecting 
property and property rights; and this I will do. It is true that 
so distinguished a judge as Gresham, in Atkins v. Railway Co., 29 
Fed. 161, not only passed upon the rights involved in the contro- 
versy, but removed the receiver, for what he considered miscon- 
duct in his oflfiee, and that this was done in a court of aneillary 
jurisdiction; but Mr. Justice Brewer, then circuit judge, in Central 
TrustCo. V. Wabash, St. L. &P. K Co., Id. 621, presiding in the court of 
primary jurisdiction and administration, complained of this as being 
in disregard of that comity which had existed between the fédéral 
courts, although he fully conceded Judge Gresham's power to do so, 
and that the removal was lawf ul and valid ; and Judge Brewer acted 
upon the situation as this removal had left it. I could not, in this or 
any other case, permit Judge Taft to entertain a similar view 
in regard to anything I might do. Judge Taft is himself uni- 
formly thoughtful in eyery détail of that comity and courtesy due 
to other courts and other judges. So I leave entirely eut of view 
and unaffected by this opinion any question as to whether Mr. Felton 
should or should not remain the oiïicer of this court. So long as he 
promptly obeys the orders of this court, I shall take no action in that 
regard ; but, whether citiaens within the jurisdiction of this court, and 
in regard to rights and property situated within its territorial limits, 
hâve rights of action against the receiver, and, if so, what order 
should be made upon him in that respect, are questions upon which 
it is my duty to pass, and citizens within the district are not re- 
quired to go to the courts of another state for the redress of such 
rights. As before stated, the court has the power, and in a proper 
case it is a duty, to issue a mandatory injunction. This has been 
the ruling in cases of ordinary litigation, where the parties were ail 
private litigants and strangers to the court ; but where the receiver, 
an oiïicer of this court, is charged with having done an unlawful 
or wrongful act, in respect of which such receiver may not be sued 
in other courts, and the persons injured are compelled to apply to 
the court for which he was acting as agent for such relief as they 6b- 
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tain, a very différent question is presented as to tlie manner In which 
the case may be dealt with, and as to the orders wliich may be made 
on the receiver. This distinction and the doctrine upon this sub- 
ject are stated by Judge Taft, with great force and clearness, in 
Felton v.Ackerman, 9 G. G. A. 457, 61 Fed. 225, as follows: 

"In the présent case, however, we are of the ophilon that the princlple re- 
lied on cannot ald the appellant. He Is the receiver of the fédéral court, and, 
■while It Is true that this is an adversary proceeding, as already stated, be 
does not lose his character as an offlcer of the court, with ail the conséquences 
as to directness of remedy against hlm whlch this relation makes necessary. 
Section 2 of the act of August 13, 1888, deflnlng the jurlsdictlon of the circuit 
courts of the United States, provides that whenever In any cause pending In 
any court of the United States, there shall be a receiver or manager in pos- 
session of any property, such receiver or manager shall manage and operate 
Buch property accordlng to the requirements of the valld laws of the state 
in whlch such property shall be sltuated. In the same manner that the owner 
or possessor thereof would be bound to do If in possession thereof ; and then 
follows a provision for punlshment of any receiver who shall violate the fore- 
golng requlrement. If Ackerman, by his pétition and his proofs, shows that 
the receiver has been guUty of a public nuisance in erecting a fence across 
the highway, in the administration of the trust, it Is the duty of the court 
to make an order enjolning hlm from doing so, even though in an independent 
action Ackerman as an Individual may not be able to obtain relief. It is of 
the greatest Importance that receivers of the fédéral courts shall not be vio- 
la tors of the State laws; and, wherever a court is made to know, in any 
proper way, that Its receiver is vlolating the law of the state In whlch Is the 
property of whlch he has charge, the court must sua sponte direct hlm to 
cease further violation. We cannot, therefore, on any technical raies ofi pro- 
cédure, however well establlshed as between private litigants, sustain this ap- 
peal, and reverse the order below, If it appears that the recelver's act, en- 
joined by the order of the court appealed from, was a violation of public 
rlght." ' 

In this case, Judge Key had directed the receiver to remove a 
raiiway fence unlawfully put across the public highway, and this 
order was afiSrmed. Similar ruling was made, and a similar prac- 
tice followed, in Handy v. Eaiiroad Co., 31 Fed. 689. And in 
Thomas v. Bailroad Co,, 62 Fed. 670, Judge Taft said: 

"The receiver Is the agent of the court in operatlng the road. The peti- 
tioners are the employés of the receiver, and therefore are the employés of 
the court." , 

The cases are to this effect: That a court of the United States will 
not permit its receiver to do any unlawful act, nor any act which 
amounts to violence or a breach of the peaee; and that, when such act 
shall flrst corne to the knowledge of the court, and at the flrst oppor- 
tunity, regardless of any technical pleading, the court will make such 
order as provides for fuU restitution, and will not permit its receiver 
to continue the unlawful act, nor obtain any advantage thereby. The 
court in such case properly holds that its offlcer and receiver, clothed 
with power from the court, shall not use that power oppressively nor 
unlawfully, but that, as such oflScer, he is under the highest obligation 
at ail times to set an ezample of obédience to law, and of the pursuit 
of strictly peaceable methods in his conduct. This proposition ia 
fully borne out by the cases cited, as well as many others not neces- 
sary to be noticed hère. The transaction complained of in this case was 
a direct physical invasion of and injury to the property of the plain- 
tiff, and was entirely without authority of law, being over the protest 
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of the owner of the property, and at a time and in a manner which 
made it peculiarly Tiolent and lawless. The statutea of this state 
do not authorize an entry upon the land of another in any such man- 
ner nor for any such purpose as was done hère. Sections 1569 to 
1571, inclusive, of Milliken & Vertrees' Code, clearly show that the 
only entry which is lawfully made prior to making compensation ia 
one for the purpose of preliminary survey, and thèse sections im- 
ply a déniai of the right to make any other kind of entry. The last 
section only refers to cases, which of ten happen, of a railroad being 
built upon land, without objection, and apparently with the acquies- 
cence, of the owner. Eoberts v. Railroad Co., 158 U. S. 11, 15 Sup. 
Ot. 756, is an example of such cases, and of the facts which give rise 
to the estoppel on which they rest. A statute is not to be construed 
as authorizing an otherwise manifestly unlawful taking over the ob- 
jection of the owner, unless its terms are such as to make that mean- 
ing clear beyond doubt 

In Tiew of what has been said, prohibitory injunction will issue 
against the défendants Felton, Carroll, and Griggs, their servants 
and agents, and ail persôns claiming in privity with them, by convey- 
ance, lease, or other contract, restraining them from occupying or 
using in any manner whatever the three cross-over switches above 
referred to, as well as that portion of the track put in at the same 
time, and crossing Ash street; and a mandatory injunction will 
issue against Mr. Felton, R. Carroll, and A. Griggs, requiring them 
to take up and remove said switches and said track at Ash street, 
and to restore the ground on which the same are situated, and the 
tracks of the plaintiff Terminal company, so as to leave them in the 
same plight and condition in which they were found at the time of 
the unlawful entry thereon on the night of August 3, 1895, and this 
they will be required to do within the space of 10 days from this 
date; and until that time further action and further orders in the 
case are reserved, and the question of costs will be reserved until ita 
final disposition. 



DALT v. BRADY. 
(Circuit Court, S. D. New York. June 24, 1895.) 

L COPTBIGHT— JtTKISDICTIOIir OF COXmTS. 

The only jurisdiction which the fédéral courts hâve of an action be- 
tween cltiznns of the same state to recover damages for the unauthorized 
public performance of a cogyrighted dramatlc composition Is conferred by 
Rev. St. § 4966, and ail actions at law between such parties to recover 
moneys, damages, or penaltles are controlled by that section. 
8. 8ame— Evidence— Action fob Penalty. 

Rev. St. § 4966, is, in Its nature, a pénal statute, and therefore, In an 
action to recover the penalties preseribed thereby, évidence obtained from 
défendant by a prior judiclal proceedlng is Inadmissible against hlm. 

This was an action at law by Augustin Daly against William A. 
Brady to recover for alleged infringementa of u copyright. 
Stephen H. Olin, for plaintiff. 
A. J. Dittenhoefer, for défendant 
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SHIPMAN, Circuit Judge. This action having corne on regularly 
for trial before the circuit court of the United States for this dis- 
trict on May 29, 1895, and the parties, by their attorneys of record, 
having flled with the clerk a stipulation in writing, signed by them, 
waiving a jury, and consenting that the issues should be tried by 
the court without a jury, I, holding said court and presiding therein, 
thereupon took the proofs oflfered by the respective counsel, and 
hereby make the following spécial flndings of fact and conclusions 
of law: 

Findings of Fact. 

(1) That before August 1, 1867, the plaintiff invented and com- 
posed, and was the author of, a dramatic composition or play in iive 
acts, entitled "Under the Gaslight," which play was original with 
him. 

(2) That on the Ist day of August, 1867, the plaintiff, being a citi- 
zen and résident of the United States of America, and being then the 
sole and exclusive proprietor and owner of said dramatic composi- 
tion, and the same then never having been printed, published, acted, 
performed, or represented, took ont a copyright therefor in the Unit- 
ed States, by depositing a printed copy of the title — viz.: "Under the 
Gaslight A Eomantic Panorama of the Streets and Homes of New 
York" — of said composition in the clerk's olHce of the district court 
of the United States for the Southern district of New York, of which 
district the plaintiff was then a résident, and in ail respects com- 
plied with the provisions of the existing acts of congress relating 
to copyrights, and received from said clerk, who then and there re- 
corded said title as required by said acts, a certiâcate and record in 
the form required by such acts, containing the title of said composi- 
tion, and that the said Daly bas been continuously since said day 
the sole and exclusive proprietor of said dramatic composition and 
of said copyright. 

(3) That the plaintiff subsequently, and within a reasonable time 
thereafter, caused the said composition to be printed and published, 
and within three months from the date of such printing and publica- 
tion he caused a printed copy of said composition so printed and 
published to be delivered to and deposited with the clerk of said 
district court, and also to be delivered to and deposited in the li- 
brary of congress, at Washington, for the use of said library, as re- 
quired by said acts of congress. The title, as published, was : "Un- 
der the Gaslight. A Totally Original and Picturesque Drama of 
Love and Life in Thèse Times." 

(4) And that the plaintiff gave information of the copyright of 
said composition being secured to him by causing to be printed and 
inserted in the several copies of each and every book and édition of 
such book or composition so published and printed, on the title page 
thereof, or on the page immedlately following, the following words, 
viz. : 

"Bntered according to act of congress, in the year 1867, by Augustin Daiy, 
in tiie clerlî's office of the district court of the United States for the Southern 
district of New Yorlî." 
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(5) That the plaintiff, in and by the aforesaid proceedings, intend- 
ed to obtain, hold, and possess, and did obtain, bold, and possess, 
by virtue of the act of congress approyed February 3, 1831, and the 
acts amendatory thereof and supplementary thereto, not only the 
sole and exclusive right and liberty to print and publish such dra- 
matic composition and book, but also the sole and exclusive right 
to act, perform, or represent the said dramatic composition or play, 
and to cause it to be acted, performed, or represented, on any stage 
or public place, during the whole period for which the said copyright 
was obtained. 

(6) That the said play was produced by the plaintiff as alleged in 
the complaint, and has been often produced by him, and for his 
profit and advantage, by his employés, or by persons licensed to pro- 
duce the same; and the plaintiff has received, as fées, from différent 
persons performing the same under his license, substantial license 
fées in almost every year since 1868. 

(T) That the cause of the success and profit of the play was the 
scène and incident in the end of the third scène of the fourth act of 
the said composition, commonly called, after being so publicly per- 
formed, the railroad scène or sensation, in which one of the charac- 
ters in said composition is represented as secured by another of the 
characters, and laid helpless upon the rail of a railroad track, in 
such a manner and with the presumed intent that the railroad train 
momentarily expected shall run him down and kill him, and just 
at the moment when such a fate seems inévitable another of the 
characters in the composition contrives to reach the intended victim, 
and to drag him from the track as the train rushes in and passes 
over the spot. 

(8) That this incident and scène, as thus carried out, was novel, 
and unlike any dramatic incident known to hâve been theretofore 
represented on any stage, or invented by any author before the 
plaintiff. 

(9) That the chief value of said composition and its popularity dé- 
pend upon the said railroad scène or sensation contained in it, and 
upon the représentation of said scène, only, which scène constituted 
its essential feature, and that at the times of the acts of the défend- 
ant hereinafter referred to the sole commercial value of the said 
play of "Under the Gaslight," and the source of its power of earning 
royalties, consisted of the said railway scène. 

(10) That, soon after said play was produced, Dion Boucicault, a 
native and subject of Great Britain, without the knowledge or con- 
sent of the plaintiff, prepared a play called "After Dark," in which 
he introduced a railway scène varying slightly from the railway 
scène as it appeared in "Under the Gaslight," so as to be colorably 
différent, but substantially the same, as alleged in the complaint. 

(11) The défendant, William A. Brady, is, and at the times here- 
inafter mentioned was, a manager and actor. The plaintiff was at 
the commencement of this suit a citizen of the state of New York, 
and the défendant was a résident therein, whose citizenship was not 
averred; and this court obtains its Jurisdiction, not by reason of 
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diverse citizenship, but solely under thé copyright laws of the United 
States. 

(12) The défendant, at the times hereinafter mentioned, without 
the consent of the plaintiff, produced and procured to be publicly 
performed and represented, in divers cities, the said play of "After 
Dark," including the said railway scène, which, as produced by the 
said défendant, was substantially the same, although colorably dif- 
férent from the plaintiff's play of "Under the Gaslight," as alleged 
in the complaint. 

(13) That said play, "After Dark," bas been publicly produced and 
represented by the said défendant and his agent in diiïerent parts 
of the United States without the plaintiff's consent, and that such 
performance and production of the said play took place 747 times be 
tween June 19, 1889, and October 4, 1892, and that, of the said 747 
performances, 156 took place in or after August, 1891, and within 
two years of the commencement of this action, which was com- 
menced August 23, 1893. Ail the évidence upon the subject of the 
number of thèse performances was obtained from the défendant, by 
the plaintiff's examination of him, in the accounting before the mas- 
ter in the equity suit hereinafter mentioned. 

(14) That the plaintiff had required and received license fées for 
the production of the said railroad scène prior to the said infringe- 
ments by the défendant Said license fées were not uniform. They 
diminished as the play, in process of time, became more familiar to 
the public. Ten dollars for each performance of the said railway 
scène was the smallest and most récent fee that had been paid, and 
was a reasonable royalty for the défendant to hâve paid for the use 
thereof. 

(15) That a portion of the royalties received by the plaintiff for the 
production of "Under the Gaslight" prior to the said infringementa 
by the défendant were for the use of this scène alone. 

(16) On May 20, 1889, the plaintiff brought a suit in equity against 
George P. Webster, William A. Brady, the présent défendant, and 
Henry 0. Miner, in the circuit court of the United States for the 
Southern district of New York, in which he prayed that they should 
be enjoined against the further performance of said play of "After 
Dark," upon the ground that such performance or représentation 
was an infringement of the copyright, and for an accounting of ail 
money and profits received from or by reason of the performances 
of the play "After Dark," and of the railroad scène therein. The 
said court, on June 19, 1889 (39 Fed. 265), denied the plaintiff's mo- 
tion for an injunction pendente lite, after an appearance of the de- 
fendants and a hearing upon said motion, upon the ground that 
there was a material variance between the registered title and the 
published title of "Under the Gaslight," and that therefore the com- 
plainant had not a valid copyright. After proofs had been taken 
on the issues joined, the circuit court for said district followed the 
décision of the court upon the said motion, and dismissed the bill, 
with costs, on November 4, 1891. 47 Fed. 903. An appeal was 
taken by the plaintiff from the decree dismissing the complaint, to 
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the circuit court of appeals, which court, on thé 4tli day of October, 
1892, reversed the deeree of the circuit court, and renaanded the 
cause with instructions to enter the usual deeree for an accounting 
and perpétuai injunction. 4 G. 0. A. 10, 56 Ped. 483. That the said 
circuit court held that the complainant's copyright was valid, and 
had been infringed by the défendants in said play, "After Dark," by 
placing a character on the railroad tracks in apparent péril of his 
life from an approaching train, and having him rescued by another 
character. 

(17) Pursuant to said mandate, a deeree for a perpétuai injunc- 
tion by the circuit court was entered on Noveniber 5, 1892, and John 
E. Ward, Esq., one of the masters of said court, was directed to take 
proof of the number of performances given by the défendants, and 
where each performance took place, said défendants being directed 
to attend with their books and papers. That the défendant did at- 
tend, pursuant to the said deeree of the said court, before the master, 
and gave évidence for the plaintiff. Upon said examination the dé- 
fendants counsel objected to the defendant's being compelled to pro- 
duce the manuscript play of "After Dark," upon the ground that 
"neither the défendant nor his books can be used against him in any 
proeeeding wherein it is sought to obtain a penalty, or for the pur- 
poses of this hearing before the master." The deeree did not direct 
the master to ascertain anything in regard to profits. No évidence 
was offered upon that subject, and no flnding was made thereon. A 
final deeree in said cause, accepting the master's report, and making 
the findings of the master the findings of the court, was entered on 
April 1, 1893. No judgment or deeree for profits was asked or ren- 
dered. 

Conclusions of Law. 

1. That the copyright of the dramatic composition entitled "Under 
the Gaslight," obtained on August 1, 1867, by Augustin Daly, being 
the copyright referred to in the complaint herein, is good and valid ; 
that said railway scène is covered and protected by said copyright. 

2. That the acts of the défendant were in disregard of said copy- 
right, and violated the plaintiiî's exclusive rights thereunder, by pro- 
ducing and publicly representing, without the plaintiffs consent, a 
eolorable imitation of the substantial and material portion of said 
"Under the Gaslight," and by using and producing the railway scène 
as copyrighted in the dramatic composition entitled "Under the Gas- 
light." 

3. That section 4966 of the Revised Statutes conféra upon the 
courts of the United States their only jurisdiction in an action be- 
tween citizens of the same state for thè recovery of damages for the 
unauthorized public performance and représentation of a dramatic 
composition for which a copyright bas been obtained. Boucicault 
T. Hart, 13 Blatchf. 47, Ped. Cas. No. 1,692. 

4. That ail actions at law in the courts of the United States, be- 
tween citizens of the same state, by a proprietor of a copyrighted 
dramatic composition, for the recovery of moneys as damages or 
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penalties against.a persop who, without consent^ has given public 
représentations pf sucli composition, are controlled by the provision 
of section 4966. 

5. That the évidence does not authorize an increase of damages 
abaye the minimum amount provided by said section, and that the 
court, in this suit, has ho power to e;stablish a rule of damages for 
any rjepresentation or set of représentations below the minimum 
provision of the statute. 

6. If section 4966 is to be construed as a pénal statute, the only 
testimony in this- case in regard to the number of représentations, 
which was the testimony of Brady in the accounting and the mas- 
ter's report, which is based solely upon the évidence given by the 
défendant beîore him in the eqnity suit, was inadmissible, upon the 
ground that évidence obtained from a party by means of a judicial 
proceeding must not be used against him for the enforcement of a 
penalty. Johnson v. Donaldson, 18 Blatchf. 287, 3 Fed. 22. Such 
évidence can be used in aid of the recovery of damages in a suit at 
law. Atwill V. Ferrett, 2 Blatchf. 39, Fed. Cas. No. 640. 

7. Section 4966 déclares that the person who violâtes its provi- 
sions shall be liable to damages, which are, in ail cases, to be as- 
sessed at such sum, not less tljan |100 for the flrst, and $50 for every 
subséquent, performance, as to the court shall seem just. The 
amount is not to be measured by the pecuniary injury, but in ail 
cases is to be the statutory sum, subject to be increased if the cir- 
cumstances of aggravation or of injury or of willfulness shall con- 
vince the tribunal that justice requires an increase. The injury to 
the proprietor is but one élément in the case. The phraseology of 
the section suggests a punitive, rather than a remédiai, purpose; 
and the phraseology of the statute, as originally passed, in 1831 (4 
Stat 438), conveyed the same suggestion that a penalty was to be 
inflicted, rather than that a recompense for the injury was to be 
obtained. The gênerai intent of congress, apart from proceedings 
in equity and from actions at law for damages for the unauthorized 
publication of â manuscript (section 4967), seems to hâve been to 
enforce the copyright laws by penalties and f orfeitures, rather than 
by the ordinary common-law remédies. Section 4968 provides a 
limitation of two years for actions for forfeitures and penalties. If 
section 4966 is not a penalty, no fédéral statute of limitations is ap- 
plicable, and it can hardly be supposed that it was the intent of 
congress to permit so serious a statutory rate of damages to run 
without fédéral statutory limitation. The damages in the corre- 
sponding section of the English copyright statutes (3 & 4 Wm. IV. 
c. 15, § 2), in which damages of 40 shillings were the minimum, are 
regarded as a penalty. Chatterton v. Cave, 3 App. Cas. 489. My 
conclusion i s that the section is pénal, rather than remédiai, in its 
character. 

8. That there has been in this case no accounting of profits, and 
no élection to endeavoi* to obtain profits, for any représentation of 
the dramatic composition which is the subject of this suit, and that 
there has been no flinding and no adjudication upon the subject of 
profits. 
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9. That if the master's report; or tlie évidence upon which it was 
based, had been admissible, the plaintifE would bave been entitled 
to judgment against tbe défendant in the sum of $50 for each per- 
formance falling within the period of two years priôr to the com- 
mencement of this action, — that is to say, for 156 performances, the 
sum of |7,800, — but that there was no adéquate testimony before the 
court upon which to found a judgment for the plaintilï, and that as 
the case now stands the défendant is entitled to judgment, with 
costs. 



OSGOOD V. A. s. ALOE INSTRUMENT 00. 

(Circuit Court, E. D. Missouri, B. D. Jun« 15, 1895.) 

No. 3,839. 

1. Equity Pleadikg — Exceptions to AnswEn. 

It is no ground of exception to an answer that it Is not entitled In the 
case so as to agrée with the names of the parties as they appear in the 
biU, or that, being the answer o( a corporation, it Is not swom to by any 
offlcer or représentative thereof. The proper remedy, In Case of such de- 
f ects, is a motion to strike the answer f rom the flles. 

2. Same. 

An attempt to involve an affirmative défense In a déniai of the aver- 
ments of the bill, by expanding the déniai beyond the scope and meaning 
of such averments, is inadmissible, and the matter is subject to exception. 

3. Same— Exceptions for Impertim-enob. 

An exception for impertinence must be allowed In whole or not at alL 

4. CoPYKiGHT— Infrinoemknt Suit— Defective Anbwbk. 

In a suit for infrlngement of a copyright, an answer avefring that the 
copy of complainant's book, of which profert was made in the bill, is not 
a true copy of the copyrighted book, but that the title-page thereof hàd 
been removed, and another page snbstituted therefor, contalning matter 
materially difCerent from the tltle-page of the copyrighted book, is insuf- 
flcient to constltute a défense, unless it further avers that the substitution 
was made after the publication of the book; for a change prlor to that 
time might be proper and neeesSary. 

5. Same— SuFFiciENCT of Notice of CopvnroHT. 

A notice as foUows: "Copyright, 1891. Ail rights reserved,"— is not a 
sufficlent notice of copyright, as the law requlrés that the name of the 
person by whom the book is copyrighted shall be stated. 

6. Same— Copies Deposited in Libiîary of Conoress. 

It is not necessary to a valld copyright that thé copies deposited wlth 
the Ubrarlan of congress shall contain any notice of the copyright itself. 

7. Same— WoBK Donb in Fokbign Cotjkteies. 

It is not Incumbent on eomplainant, in the first instance, to allège or 
prove that her copyrighted books were printed from type set within the 
limits of the United States, etc., as required by section 495G, Rev. St. 
Such, if it be a fact, is subjeet-matter of affirmative défense. 

This was a bill in equity by Adélaïde H. Osgood against the A. S. 
Aloe Instrument Company for infrlngement of a copyright. Com- 
plainant excepts to certain parts of the answer. 

Paul Bakewell, for eomplainant. 

M. B. Jonas and A. C. Powler, for défendant 

ADAMS, District Judge. This is an action for ain alleged in- 
fringement of a copyright. An answer was âled, and complain- 
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ant çxcepts to several of its parts. The particulars will appear 
hepeafter. 

1. The first exception is taken because, as is said, the answer is 
not entitled in the case so as to agrée with the names of the par- 
ties as they appear in the amended bill. This, if true, is not ground 
for exception at ail. The remedy for such failure is to move to 
take the answer from the files. But, as a matter of fact, the an- 
;S\yer is not defective in the particular complained of, as there ap- 
pears to be an appropriate heading, as follows: "The Answer of 
the Aloe Instrument Company, Défendant, to the Amended Bill of 
Complaint of Adélaïde H. Osgood, Complainant." This is a perfect 
title, and it is not rendered imperfect by the fact that the pleader 
premised this heading by the style, "Osgood vs. Aloe." The first 
exception is, therefore, disallowed. 

2. The second exception is taken because, as is said, the answer 
filed in the cause does not appear to be swom to by any ofiicer or 
représentative of défendant corporation. If such were in fact true, 
it does not afford ground for exception to the answer, either for 
insufflciency, scandai, or impertinence. The proper remedy for this, 
also, is to move to take the answer from the files. However, I do 
not think the allégation in the exception is true, for the following 
reaspns: The answer referred to concludes as follows: "In testi- 
mony whereof the said défendant, the Aloe Instrument Company, 
has caused its corporate name and seal to be hereto affixed by Sid- 
ney Aloe, its président." The afiidavit is made by Sidney Aloe, 
in which he states that he has "read the foregoing answer, and 
knows the contents thereof, and that the same is true, of his own 
knowledge," etc. Preceding this aflfîdavit, at the end of the answer, 
he signs himself as président of the A. S. Aloe Instrument Com- 
pany. This exception is therefore disallowed. 

Z. The third exception is for impertinence, and excepts to that 
part of defendant's answer which reads as follows: 

"The défendant, further answerlng, dénies that the book marked 'Complain- 
ant's Book,' of which profert is made in the said amended bill of complaint, 
Is a true and substantial copy of the said copyrighted book, but avers that the 
title-page of the book so marked had been removed, and another page sub- 
stituted therefor, which substltuted page contalns matter materlally and vital- 
ly différent from the matter contahied on the title-page and the page immedl- 
ately following the title-page of the copyrighted book, the matter on said pages 
of the said copyrighted book being fatally defective." 

This part of the answer, so far as it can be claimed to be respon- 
sive to any allégations of the amended bill, is responsive to that 
part of the amended bill reading as follows: 

"And your orator marks one of her books, 'Complainant's Book,' and is 
ready to produce the same In court, if required." 

So far as the portion of the answer excepted to consists of a dé- 
niai, it is manifestly broader than the averments of the bill itself, 
and is manifestly an attempt to involve an afiirmative défense in a 
déniai of averments of the bill itself. It is not clearly apparent 
for what purpose the allégation of the bill above quoted is made. 
It is not clear that the complainant intends to state that the book 
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marked, "Complainant's Book," is a true or substantial copy of her 
copyrighted book. It is certain, liowever, that the défendant can- 
not enlarge the scope and meaning of the averment of the bill by 
expanding the déniai beyond the allégations of the bill. 

The remaining part of the answer excepted to, as above quoted, 
manifestly is intended to state new matter constituting an affirma- 
tive défense. In this, I thlnk the pleader has failed. His aver- 
ments are not spécifie enough. In order to state an afQrmatiTe 
défense in the respect contemplated in this part of the answer, the 
pleader should make it appear afifirniatively that the title-page of 
the book of which profert is made was removed by or at the in- 
stance of the complainant, and another page substituted therefor, 
after the publication of the book was made; for, if this change 
were made prior to the publication, it might hâve been entirely 
proper and necessary so to do to conf onn to the true and légal no- 
tice of copyright The pleader should also state the facts and par- 
ticulars in respect of which the matter on the title and next fol- 
lowing page of the copyrighted book are fatally defective, rather 
than to state, as he does, that the above-mentioned matter is "fatal- 
ly defective." I think the portion of the answer criticised by the third 
exception, as pleaded, constitutes no défense, and that the excep- 
tion thereto for this reason also is well taken. It is therefore ^- 
lowed. 

4. The fourth exception relates to that portion of the answer 
which dénies that the complainant has given notice of her copyright, 
as required by law, in this: that she did not insert on the page im- 
mediately following the title-page, nor at any other place, a notice 
as follows: "Copyright, 1891, by Adélaïde H. Osgood. New York. 
Ail rights reserved." For the balance of the answer excepted to 
référence may be had to exception 4. Inasmuch as a large part 
of the matter excepted to in this fourth exception consists of a 
déniai of averments of the bill, it is mantfest that the exception can- 
not be allowed, as the answer is, so far at least, responsive to the 
averments of the bill. An exception for impertinence must be al- 
lowed in whole or not at ail. But, as counsel hâve argued the ex- 
ception on other grounds, I will add that, immediately following 
the déniais in that part of the answer excepted to, appears an aflQrm- 
ative statement of facts which, if true, support the prior déniai. 
This afiarmative statement is as follows: "First. That the notice 
of copyright contained in said book was and is as follows: 'Copy- 
right, 1891. Ail rights reserved.'" And, after specifying what 
éléments of a lawful notice are omitted, the pleader proceeds and 
says: "That the books deposited with the librarian of congress 
contained copyright notice as last stated, — that is: 'Copyright, 
1891. AJl rights reserved;' and that the said books published and 
sold by complainant contain this latter notice of copyright, and not 
the notice of copyright as alleged by the complainant in her said bill." 
This, in my opinion, is a sufiScient statement that the books pub- 
lished and sold by complainant contain a notice of copyright in the 
following language: "Copyright, 1891. Ail rights reserved." This 
being no sufûcient notice under the law, it is the équivalent of plead- 
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ing that the complainant publislied and sold books without any law- 
ful copyright notice, inasmuch as the law requires that a lawful 
copyright notice must state the name of the person by whom the 
book is copyrighted. The portion of the answer complained of in 
this fourth exception, which states that "the books deposited with 
the librarian of congress contain copyright notice as last stated, — 
that is, without the name of the person by whom the book was 
copyrighted," even if impertinent and immaterial, caunot be ex- 
punged on this exception, as the exception itself must be overruled 
on the principle above announced. Yet, I hâve examined fuUy the 
elaborate briefs of counsel on the question whether the books de- 
posited by the person seeking copyright must themselves contain 
copyright notice. It seems to me that the act of transmitting to 
or depositing with the librarian of congress two copies of the book 
for which copyright is sought is an act required by the act of con- 
gress to secure a copyright, and that, under the statute, it is not 
necessary that those books should contain any notice of the copy- 
right itself. I hâve no knowledge, except that stated in the argu- 
ment of counsel, that thèse books, when deposited with the librarian 
of congress, are treated by the librarian of congress as published, or 
are subject to the inspection or use of the public. Even if that were 
so, I should not hold, under the authorities shown, or under the lan- 
guage of the act of congress itself, in relation to copyright, that the 
depositing of the two books in question for the purposes of securing 
the copyright, was, in itself, such a publication of the book as would 
destroy the copyright if there were no proper notice of copyright in 
them. That portion of the answer, therefore, which allèges that the 
books deposited with the librarian of congress contain improper or 
unlawful copyright notice would not, by itself, constitute a défense 
to the complainant's action. But for that reason only the avéraient 
should not necessarily be held impertinent, as it is an averment 
which, taken with others, might be very proper in answering a bill 
containing the averments which the complainant's bill contains. 
The fourth exception must be disallowed. 

5. The flfth exception is predicated upon that part of the defend- 
ant's answer wherein the défendant says that its said catalogue (re- 
ferring to a catalogue published by the défendant) is copyrighted, 
and contains proper copyright notice required by law. This aver- 
ment of the answer is strictly responsive to the allégations of the 
bill which, in terms, allège that the défendant published its cata- 
logue without the proper copyright notice required by law. It is, 
therefore, not impertinent. The flfth exception is disallowed. 

6. The sixth exception assails that part of the answer in which the 
défendant says: 

"He bas no information whether or not the two copies of the said book de- 
livered or deposited, as alleged in the bill of complaint, in the office of fhe 
librarian of congress, were printed from type set within the limits of the 
United States or from plates made therefrom, or from négatives or drawings 
on stone made wltliin the limits of the United States, or from transfers made 
therefrom, as required by section 405G of the lîevised Statutes, in force July 
1, 1891; and therefore the défendant requires strict proof thereof." 
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The exception to tliis part of the answer îa for alleged imperti- 
nence, and, according to the argument of counsel, is intended pri- 
marily to raise the question whether the burden rests upon the com- 
plainant to allège and prove that the work abore mentioned waa 
done within the limita of the United States. The act of congress 
in question does not, in terms or by fair implication, make the doing 
of this work within the limita of the United States a condition pré- 
cèdent to securing a valid copyright. Section 4956, supra, merely 
prohibits, "during the existence of such copyright,' the importation 
of any book * * * so copyrighted or any plates of the same, 
not made from type set * * * within the limita of the United 
States," etc. It is necessary for the complainant to allège and show 
that she deposited with the librarian of congress, on or before the 
day of publication, a printed copy of the title-page of her book, and 
also two copies of her book, and that ahe bas given the lawful copy- 
right notice. Further than this complainant is not required to go 
in making out a prima facie case of légal copyright For another 
reason, also, this exception ought to be allowed. The bill does not 
allège that the books in question were printed from type set within 
the limits of the United States. It contains no allégations on the 
subject. If the defendant's views are correct, that the burden is 
upon the complainant to aver and prove such fact in order to estab- 
lish a copyright, the bill is fatally defective, and the defendant's 
remedy is by demurrer. The défendant cannot make an issue by 
denying averments not made. Exception 6 is, therefore, allowed. 
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(HARRIS, Intervener). 

(Circuit Court, N. D. Georgia. April 23, 1895.) 

Railboad Companies — Insolvenct and Receivers — Claims fob Sebvicbs 
Rbndbbbd PiHon to Rbceivership. 

One rendering services to a railroad company, as its secretary, within 
six months prier to the appointment of receivers, is not entitled to pri- 
ority over the mortgage bondholders, where there bas been no diversion 
of eamings for the benefit of bondholders. Fosdicli v. Schall, 99 U. S. 
235, and Cutting v. Railroad Co., 9 G. G. A. 401, 61 Fed. 150, distlngulshed. 

This was a pétition filed by Franklin Harris in the Consolidated 
causes brought, respectively, by Elias Summerâeld and the Central 
Trust Company of New York against the Chattanooga Southern 
Railroad Company, praying payment of the sum of $600 for services 
rendered, and asking that the claim be decreed a prior lien to that 
of the mortgage bonds, and be directed to be paid either out of the 
net earnings of the receivership, or out of the proceeds of the sale. 
The grouuds of bis claim are thus set out by the petitioner: 

"Petitioner further shows that he was employed by said défendant Com- 
pany as its secretary from the year 1890, and continuously acted as such from 
said date until the appointment of a receiver in tliis cause, and fully per- 
formed and discharged ail the duties appertaining to said office, and Incum- 
bent upon him as such secretary. Petitioner shows further that his salary 
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as such secretary was not stipulated nor agreed upon prior to sald appolnt- 
œent, nor any tlme since, but that the sum of one hundred ($100) dollars per 
month for the six months next precedlng the receiver's appointment is a 
reasonable compensation for his services as sald secretary for sald perlod, 
and that he has never received from sald défendant company or from any 
one else any compensation whatever for sald services, from the tlme of hls 
original appointment down to thls date. • • • Petltioner Is advlsed that 
he is entitled, by virtue of sald services, to a superloV lien upon the property 
and assets of sald Chattanooga Southern Railway Company over the lien 
of the mortgage belng foreclosed in thls cause, and to payment of sald sum 
of six hvmdred dollars, or whatever amount the court may adjudge reason- 
able compensation for saJd six months' services, elther out of the net earnlngs 
of sald railway company during the recelvership, or out of the proceeds of 
the corpus of Its property in case of sale thereof before payment of its bonded 
debt. » • * Petltioner shows further that said services were rendered 
for said company after default made by It in the payment of Its mortgage 
debt and accrued Interest thereon, and after knowledge of such default by 
the mortgagee, and while sald railroad was stlU a going concern, and that 
said services were necessary, proper, and essential to the conduct and man- 
agement of Its business, and to the préservation of Its property, and to keep 
said railway a golng concern." 

D. Lauck Grayson, for intervener. 
Robert 0. Alston, for plaintiff. 

NEWMAN, District Judge. The only question discussed on this 
demurrer has been the right of intervener to priority over the lien of 
the mortgage debt So far as that question is coneerned, I am clear 
that the intervener does not make a case by his pétition such as 
makes lus claim one to be preferred over the mortgage indebtedness. 
The case of Cutting v. Eailroad Co., 9 O. G. A. 401, 61 Fed. 150, de- 
cided by the circuit court of appeals for this circuit, followingFosdick 
V, Schall, 99 U. S. 235, décides that, in order to malce such a claim 
preferential, it must appear that there was an order of court, at the 
time the receivers were appointed, providing for its payment, and 
évidence that the current earnings before or after the appointment 
of the receivers were diverted to paying interest on the bonded debt 
Neither is shown by this intervening pétition. It is true that about 
a month after his appointment the receiver was authorized to bor- 
row a certain amount for paying the claims of employés within six 
months. But, even if this petltioner was such an employé as was 
embraced in the order, and if the order itself is such as comes within 
the décisions of the suprême court and the circuit court of appeals, 
there is no prêteuse that the earnings were diverted from their 
proper channel for the beneflt of the bondholders in any way. So 
that it is clear that, so far as the pétition seeks to establish priority, 
the demurrer to it is good. I see no objection to the spécial master 
ascertaining the amount of the claim, if that will be of any beneflt 
to the intervenei*. He probably does not care for this, however, 
from what has been said on the argument, unless given the préfér- 
ence he seeks. The demurrer, so far as it goes to the question of his 
right to hare his claim established as a preferred claim, ia sustained. 
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KOONS V. BRYSON et al. 

(Circuit Court of Appeals, Fourth Circuit. May 28, 1895.) 

No. 117. 

1. PbACTICB— NONSUIT AT SUGGESTION OF CotJRT. 

A judgment of nonsult, talten in déférence to the opinion of ttie court 
upon a question of law which disposes of the case, Is subject to reYlew on 
writ of error. 

8. Evidence— BoDNDAKiBS. 

In an action of ejectment déclarations of a cliain carrier as to tlie loca- 
tion of certain Unes In the survey in which he toolî part, which Unes, 
without regard to the location of others, necessarily include the land in 
controversy, are sufficient to requlre the submission of the question of 
boundary to the jury. 

8. Samh — Possession dp Land. 

In an action of ejectment, évidence of a déclaration of one of the de- 
fendants, made on the promises, that they had dug a mining shaft and 
eut tUnber to build a fence and cabin on the promises, to establish their 
possession, with évidence that the fence and cabin remained on the land 
and had been liept up by the défendants, who had also employed an agent 
to seU the land, is sufficient to require the submission of the question of 
possession to the jury. 

4. Same— Procebdings in Suit— Récitals in Decreb. 

The récitals in a deeree duly entered in a foreclosure suit are sufficient 
prima facie évidence of the préviens proceedings therein, although the orig- 
inal papers showing such proceedings are missing. 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina- 

This was an action of ejectment by Henry Koons against J. B. 
Bryson and others. Upon the trial in the circuit court the plaintitf 
submitted to a nonsuit at the suggestion of the court, and thereupon 
brings error. Reversed. 

Moore & Moore, for plaintiff in error. 

Before GOFF and SIMONTON, Circuit Judges; and SEYMOUE, 
District Judge. 

SEYMOUE, District Judge. This was an action of ejectment, 
tried in the circuit court for the Western district of North Carolina. 
Upon the conclusion of the plaintifl's évidence, the learned judge 
who tried the case in the circuit court ruled "that the plaintiff had 
failed to make out his case as to three material points: He had 
failed to locate the boundaries claimed; he had failed to make out 
a chain of title, there being one missing link — the lost record had 
not been supplied; and he had not shown the défendants in pos- 
session of the land claimed." Thereupon, in déférence to the opin- 
ion of the court, the plaintiff took a nonsuit, and appealed. Judg- 
ment of nonsuit was duly signed by the judge. 

Being a final judgment disposing of the case, and rendered upon 
a ruling on matter of law duly excepted to by the plaintilï, it is 
subject to review by writ of error. Central Transp. Co. v. Pull- 
man's Palace Car Co., 139 U. S. 24, 11 Sup. Ct. 478. It can make no 
différence, being merely matter of form, whether the plaintiff takes 
a nonsuit in déférence to the opinion of the court, or the court or- 
ders a nonsuit. The former is the uniform practice in the state 
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courts of North Càrolina. Mobley v. Watts, 98 N. C. 284, 3 S. E. 677. 

We hâve not had thé assistance of either an argument or a brief 
from the' défendants, and can only conjecture the grounds upon 
which plaintifl's évidence was deemed insufficient to make eut a 
prima fade case as to the location of boundaries and as to défend- 
ants' possession. 

1. As to location of plaintiff's boundaries. Plaintiff claims 
through mesne conveyances under tliree grants described in the 
déclaration as Nos. 406, 628, and 389. The dispute is as to the 
location of Ko. 406. Plaintiff's contention is tliat the grant is 
bounded by the lines on the plat returned by the court surveyors. 



E.7S 



S.OAK 
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The défendante claim that the boundaries of tlie grant are repre- 
sented by tbe dotted Unes on tbe plat marked 1, 2, 3, 4, 5, 6, 7, 8, 9. 
10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 1. The défendants are said 
to claim under a grant from the state which includes the "gold 
mine" of the plat. If plaintiff's contention as to boundaries be 
correct, the mine is within the boundaries of grant 406. If défend- 
ants' claim of location be admitted, it is not. So the question 
raised is, whether there is évidence that should hâve been submit- 
ted to the jury in support of the former contention. On this ques- 
tion the plaintiff introduced the testimony of E. B. Justice, one of 
the two surveyors appointed by the court, and one of the signers 
of the plat referred to and printed herewith. Mr. Justice says in 
his testimony that, when he went into the community to survey 
"thèse Unes," he knew nothing of the boundaries, and made inquir- 
ies "for the persons named in the certiflcate and survey to grant 
406, Tïz. W. W. Lowdermilk and J. A. McCall, named as chain 
carriers in said survey." He could not ascertain the whereabouts 
of Lo-wdermilk, but found McCall. McCall, at his request, -went 
with him to the black oak, located at D. Putting his hand on the 
black oak, which was marked as a corner, McCall stated that the 
surveyor began at this point ; that they then ran east to the next 
corner at a chestnut. McCall v^ent with witness along a marked 
Une to the chestntit at E, and putting his hand upon the chestnut, 
which was marked, saidy "This is the corner to which we run." In 
the same manner, alluding to Justice's testimony, McCall went with 
him to corners F, G, H, etc., until they reached A, pointing out the 
Unes and corners. At or near A, as McCall told Justice, the origi- 
nal survey stopped. The other courses and distances were esti- 
mated. When the party reached A, as McCall declared, it became 
dark, and they only ran a short distance from that point south 
towards the South Carolina Une. The call for the Une A, B, wit- 
ness (Justice) goes on to testify, of 110 pôles did not take them to 
the South Carolina Une, which is 276^ pôles south of A. Contrary 
to what is indicated by the original patent and plat, the Une of 
Jackson county is crossed by the Une from A to the state Une, so 
that upon reaching the latter, to reach the next corner called for, 
viz. the corner of Jackson county, the call must be reversed and a 
distance of about 28 pôles must be run in a direction opposite to 
that called for in the grant. From the chestnut oak at corner A 
the boundaries described in the grant are: 

"Thence S. 110 pôles to the South Carolina Une, thence S., 70° W., -with said 
Une, to a pine (80 pôles) at the corner of Jackson county; thence N., 70° W., 
with said county Une, 410 pôles to a stake; thence N., 23° E., 180 pôles to a 
black oak." 

The black oak, as has been stated above, is identified in the décla- 
ration of McCall to the witness Justice as the initial point of the 
original survey, and is the D of the plat. McCall died after having 
been subpœnaed as a witness in this action. That his déclarations 
as given by Justice, are compétent évidence in North Carolina is 
undisputed. The évidence tends to locate, and must be held, in 
the présent attitude of this case, absolutely to locate the bound- 
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aries of the patent from D to A in accordance with the plaintiffà 
contention. It is not necessary, for the purposes of tliis décision, 
to deflnitively locate tlie boundaries of A, B, C, D. In whatever 
manner the three courses from A to C may be run, whether or not 
it should be held that the corner of Jackson counly and the South 
Oarolina line must be a corner of the patent, and that one of its 
boundaries must run from such corner 410 pôles with the Jackson 
county line, in any event the succeeding line of the patent must be 
run, regardless of course or distance, to the black oak identifled by 
McGall as the beginning of the actual survey. Barclay t. Howell, 
6 Pet 498; Preston v. Bowmar, 6 Wheat, 580; Morrow v, Whit- 
ney, 95 U. S. 551; Land Co. v. Saunders, 103 U. S. 316; tl-yers v. 
Watson, 113 U. S. 594, 5 Sup. Ct 641; Credle v. Hays, 88 N. C. 
321; Baxter v. Wilson, 95 N. 0. 137; Redmond v. Stepp, 100 N. C. 
212, 6 S. E. 727. This being the case, the boundaries of the patent 
must of necessity include the gold mine. We are therefore of the 
opinion that plaintiff had, when he rested, made out his case on 
the question of boundary. 

2. We aiso think that there was évidence, which should hâve 
been submitted to the jury, tending to show possession by défend- 
ant of part of the land claimed in the déclaration. Such évidence 
is found in the testimony of W. H. Orowe, who testified that after 
défendants had obtained their grant, and prier to the commence- 
ment of this action, he went with one of the défendants, William 
McCall, to what was known as the gold mine to get some ore; that 
said McCall told him that they had dug the shaft and had eut tim- 
ber on the land, out of which they had built a cabin and fence 
around the mine to establish their possession, and had kept it up 
und maintained it for that purpose. Witness further testified that 
this fence and cabin were there now (unless recently removed), and 
had been kept up by défendants ever since, and that défendants 
had at one time employed him as their agent to sell the land. Ad- 
ditional évidence of possession, corroborative of Crowe, is given in 
the testimony of Justice. 

3. The other material matter, as to which the learned judge held 
that the plaintiff had failed to make out his case, was that he had 
failed to make out his chain of title, there being one link missing, 
— that the lost record had not been supplied. We think the 
court record, of which a certifled copy was produced, is in itself suf- 
licient, without any proof of the contents of the lost papers. After 
deraigning title from the state to one Zachery, plaintiff introduced 
a deed from Zachery to one Miller, conveying the lands described 
in the déclaration, including those conveyed in grant 406. This 
deed bears date Pebruary 16, 1865. He then introduced a deed of 
the same date from Miller to Zachery, conveying the same lands 
in mortgage. He next introduced a transcript of the proceedings 
in a foreclosure suit in the superior court of Jackson county, N. C., 
brought by Wimbish et al., plaintiffs, against Miller, défendant, to 
foreclose this mortgage. Wimbish et al. were, as appears, as- 
signées of the mortgage. The transcript shows proceedings in court 
beginning with the fall term of 1870 and ending with a final judg- 
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ment. It shows a jury trial and verdict at tlie spring term, 1875, 
and a judgment for plaintifEs. The decree appears to hâve been 
entered at the fall term of 1875, nunc pro tune, as of the spring- 
term proceeding. It recites, among other things, the making of 
the mortgage, sets forth by référence thereto the land conveyed in 
it, and states the assignment of the mortgage to the plaintiff; it 
further recites as facts the due service of proeess upon Miller, and 
his appearance, as well as that of sundry parties claiming under 
him, who had made themselves parties by attorney; and it or- 
ders that the land conveyed in the mortgage be sold at auction by 
one 0. A. Moore, commissioner, and directs him to make a deed to 
the purchaser at such sale, and that the défendants be foreclosed 
of ail equity of rédemption. Plaintiff then proved by the said 
Moore, commissioner, the sale at auction, and the making by him of 
a deed in pursuance thereof. Plaintiff further introduced a deed 
from Moore, commissioner, conveying the premises in pursuance of 
the sale to one Thaddeus C. Davis, and deeds carrying the title 
from Davis to himself . The missing link in plaintiff's chain of title, 
spoken of by the judge below, is a supposed insufiaciency of the évi- 
dence with respect to the foreclosure suit. We are again embar- 
rassed by the absence of any brief in behalf of the défendants. 
We are, however, informed that the alleged defect in the chain of 
title consists in the fact that the papers in the case of Wimbish v. 
Miller hâve been lost, and their loss not supplied. The material 
lost papers are, as v^e suppose, the summons, with proof of its due 
service, the déclaration, containing a description of the land, and, 
perhaps, the order conflrming the sale. But ail that could be 
shown by thèse papers appears in the decree of foreclosure. That 
the récitals in the decree are at the least prima fade évidence of 
the facts recited may be conclusively proved by authority. Black, 
Judgm. §§ 270-277, inclusive; Galpin v. Page, 18 Wall. 350-366. 
The decree recites both service and appearance of défendants by at- 
torney; it describes the land by référence to the mortgage, whicli 
appears in plaintiff's évidence, and it directs the commissioner to 
make title to the purchaser. The latter may be irregular, as con- 
trary to the settled practice in North Garolina; but the direction 
is not void, and cannot be collaterally attacked. Ail thèse matters 
are concluded by the récitals in the decree. It is true that there 
are décisions which hold that it may be shown, as a défense to a 
suit in a judgment of a foreign state, that the party was not served 
and did not appear, although the record may state the contrary. 
Perguson v. Crawford, 70 N. Y. 253. However this may be, we 
know of no case where the récital of an appearance or of service is 
held not to be prima facie évidence of those facts. If, however, it 
were necessary to supply the lost records, there was évidence upon 
that point that should hâve been submitted to the jury, viz. the testi- 
mony of Moore, the commissioner, who swore to the fact that ail 
of them had been duly filed and had constituted parts of the record. 
The only possible objection to this évidence seems to be this: That 
the Code of North Carolina (section 60), having provided a method of 
supplying a court record in case of its loss, that method is exclusive. 
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The contrary, howeyer, is lield by the suprême court of North Caro- 
lina. Hoblej v. Watts, 98 N. C. 284, 289, 3 S. E. 677; Clifton v. 
Fort, 98 Isf.' Ô. 173-178, 3 Si E. 726. 

The judgment of ibe circuit court is, therefore, reversed, at the 
cost of the defendanjts in error, and the cause remanded, with in- 
structions to gcant a, new trial. 



! , McBLWEÏÏ-eit aL'v.METROPOUTAN LUMBER CO. 
(Circuit court of Appéals, Sixth Circuit. July 2, 1895.) 
No. 262. 

1. Sale— WnEN Complète;. 

The M. Luilitoer' Company made a contract in May, 1892, with one B. 
for' thè sale to him of ail the product of ils mill during the season of 1892. 
Et 'w^S agreed that the. amount of lumber manufactured each month should 
be .detennined by Inspectors on the flrst day of the succeeding month, and 
thàt B. should give his notes due in 90 days for the priée, less the freight 
ftoîB-the M. Oompany's inlU in Miehigan to Chicago. It was also agreed 
that; if B. did not désire the lumber shipped as fast as made, the M. Com- 

■ . pany, -^fould renew B.'s notes for the pi^ice so long as the lumber remained 
in its ,p<jssession, not exceeding 90 days. At the close of the season, on 
November 12, 1892, a considérable quantity of lumber remained in the 

' possession of the M. Company, for which notes were outstahding, having 
béen discounted by the M. Company. In January, 1893, B. requested re- 

' jiewals, of such notes, under the clause in the eontract providmg theref or, 
and new notes were giveu, apaturing in, May, .lune, and July. On May 
SOth; B. failed, and the M. Company at once asserted a right to retain the 
iumtDer remaining in its possession. Héld, that upon the exécution of B.'s 
proMtesory notes for each mouth's product of lumber after its Inspection 
the eontract of sale thiE&'eof was complète, and the title and right of posses- 
sion pasised to B. 

2. Samb— Ybiîd.çik's Lien— REViyAL. .,, ., 

Hëld, further, that, although during the running of the original notes no 
veUdor's lien exlsted, upon the rencwal of the notes such lien revived in 
thé m; Company, upon âll lumber in its possession, tmder the provision in 
the eontractfor renewal, so loog as the lumber remained in its possession, 
and such lien woijld hâve revived upon the insolvency of B. without regard 
to the eontract provision. 
â. Same— W'aivbe. 

JïeW, further, that such lien was not walved as to lumber remaining in 
>îts possession by partial shipments to B. after the lien revived. 

4. fJAMB. 

It was claimed that, shortly after the close of the season of 1892, in 
considération of B.'s executlng his note for the lumber, made between No- 
vember Ist and 12th, before the end of that month, the M. Company had 
agreed to turn over absolutely to B. ail its right and titie to tlie lumber 
on hand, and thereafter held such lumber as bailee of B. Held that, even 
if such agreement were proved, it would not prevent the revival of a ven- 
dor's lien on the lumber actually held by the M. Company u.pon the ex- 
piration of the crédit or upon B.'s insolvency. 

5: Same— ScByENDEE-Es'iOPVEr.. 

■ : It was also claimed that, at the same time, which was before the expira- 
tion Of thè, crédit, aiid while B. had full title and right of possession, it 

• was agreed by the M. Company, in the présence of H. and C, that B. 
might sell.and dispose of -ail the lumber in its possession. B. afterwards 
sold parts of such lumber to H. and to C., but no spécifie lumber was set 
apart to flll such contracts, and no notice of the sales was glven to the 
M. Company, which renewed B.'s notes in ignorance of them. After B.'s 
insolvency and the M. Company's assertion of its lien, H. assigned his cou- 
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tract to O., and C, asSertlng title to the whole aoioùnt of Itimber, clalmed 
It from the M. Company. Eeld, that'thé M. Company was not estoppéd to 
set up its vendor's lien as against C. or H., whose. riglits as subvendees 
were subject, in the absence of estoppel, to the revlval of the vendor's lien 
upon insolvency bf tbërendee, or otherwise. 

€, Pbomissorv Notbs^-Eenbwals. 

tJpon the question whéther the notes glven by B. in Jaiiuary,' 1893, were 
renewals of former notes or were given for loans of money, the court In- 
structed the jury that, If there was an agreement between the M. Com- 
pany and B. that there should be renewals of the notes, and that, in order 
to maintaln hls crédit, the same shoûld be accomplished by B,'s paying 
his flrst notes, and givinig new ones of slmilar amount to the M. Company, 
which shoiQd procure théir discount, and forward the proceeds to B., such 
transaction would constitute a renewal of the flrst notes, the same being a 
matter ôf intention, though, prima facie, taliing up a note by ehecli is pay- 
ment. Held no error. 

7. Pbaotice— FoiLOWiNG State Statutes— Spécial Findiîtgs. 

The provisions of a state statute requiring the submissloh of spécial 
questions to the jury upon request of couusel, and provlding that the find- 
ings thereon shall control the gênerai verdict, are not blnding upon the 
courts of the United States. In those courts the effect of inconsistent flhd- 
ings is to be determlned by the common law, and not by sudh statute. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Western District of Michigan. 

Two separate actions of replevln, instituted by McÉlwee & Camey, as plain- 
tiffs, to recover the possession of a large quantity of lumber from the Metro- 
politan Lumber Company, were by agreement consoltdated and tried together. 
The judgment was agamst the plalntifCs and for the défendant, in the sum 
of $29,064.05, the value of the lumber taken from the possession of the défend- 
ant by the writ of replevin. The plaintifEs hâve sued eut tjiis writ of error. 
The facts Involved, so far, as necessavy to be hère stated, are as follows: 
The plaintifEs below, and plaintJfCs in error hère, were commission merchants 
and dealers in lumber, engaged in business at Chicago, 111., and were cltizens 
of the State of Illinois. The défendant was a corporation of the state of Michi- 
gan, and was operating a large sawmill for the manufacture of lumbep at 
Metropolitan, in the state of Michigan. On the 25th of May, 1892, the Metro- 
politan Lumber Company entered into a con tract in writing with S. B. Barfcer, 
residlng and dolng business as a dealer in lumber at Chicago, under the firm 
name of S. B. Barker & Co., for the sale and delivery at, Chicago of arll the 
product of its mlll then on hand at its mill yard, and ail whlch should be eut 
durlng the lumbering scason of 1892, estima ted at 14,000,000 feet of pine lum- 
ber; also ail laths and shingles made at the mlll .durlng the seasçn. A 
spécifie price for each kind and quallty cf lumber was agreed upon, whleh 
Included freight from the mill to Chicago. The other provisions of the oon- 
tract necessary to be stated were as follows: "It is hereby agreed that tfie 
amoimt of lumber, lath, and shingles in plie at sald mlll on the Ist day of June, 
1892, shall be estimated by two inspectors, one to be chosen by each o{ the 
parties hereto, or sàid estlmate shall be made by Mr. George Gilbert, If sald 
party of the second part shàll prefer; and that such estlmate shall be so made 
on the first day of each month thereafter, of the lumber, lath, and shingles 
manufactured during each preceding month. The said parties of the second 
part agrée to give to sald first party their promlssory note, dated June 1, l892, 
due in ninety days after date, without interest, for the fuU amount of the 
purchase prlce of the lumber, lath, and shingles then manufactured and esti- 
mated as aforesaid; and sald second parties agrée to glve to said first party 
on the first day of each succeedlng month thereafter thelr promlssory note 
due In ninety days after date, without interest, for the amount of the purchase 
price of the lumber, lath, and shingles manufactured during each prepeding 
month, and estimated as aforesaid. And it Is also agreed that, if said parties 
of the second part do not désire sald lumber, lath, and shingles shlpped as 
fast as estimated as aforesaid, sald flrst party will extend the tlme on, or 
renew the notes given for the purchase price of, said lumber, lath, and shin- 
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gles, so long as tlje saine remains In the possession of sald flrst party, not to 
exceed hinety days, but upon the express condition that sald second parties 
shall pay such rate of interest on said notes during the time of such extension 
or rene-vyal as the said party of the flrst part may hâve to pay to hâve said 
notes diseounted. It is further agreed that the final settlement for snid lum- 
ber, lath, and shingles shall be made on the Inspection and measurement 
thereof made on the dock at Escanaba, Mlchigan. And it is agreed that the 
parties of the second part shall take ail risk of damage by fire of such part of 
said lumber, lath, and shingles as may be carried over and not shipped during 
the season of 1892, and shall pay for ail insurance thereon during the time it 
is so carried over. It is also understood and agreed that the within described 
lumber, lath, and shingles are to be manufactured in a good and vcprkmanlike 
manner, as directed from time to time by second party. ït is also agreed 
that, in settling for the lumber each month on estimate, that notes are to be 
given less the freight to Chicago, viz. $1.50 per M." There was évidence 
tending to show that the lumber on hand June 1, 1892, was inspected and esti- 
mated according to contract, and the negotiable notes of Barker & Co. ex- 
ecuted for same to the lumber company, and that on the flrst of each month 
thereafter a like Inspection and estimate of the lumber eut the preceding 
month were had, and the notes of the buyer executed therefor, according to 
the agreement, less $1.50 per thousand, the rate of freight to point of dellverj'. 
Purcliase-money notes aggregating more than $50,000 were renewed in Feb- 
ruary, 1893, by notes maturing in May, June, and July, 1893. Thèse renewala 
were claimed and granted under the provision In the original contract in 
respect of renewals for notes for lumber remalning in possession of the seller 
at time renewals should be asked. On the 30th of May, 1893, Barker & Co. 
falled, at which time more than $40,000 of purchase money remained unpaid, 
represented by notes, many of which had been Indorsed by the lumber com- 
pany, and diseounted for its beneflt. At the date of thls failure, lumber to the 
value of $27,234.78 was in the actual possession of the lumber company, being 
either on the dock at Escanaba, and under the eontrol of the agents of the 
lumber company, or piled in the mlll yard at Metropolitan. Défendant in 
error at once, upon the failure of Barker & Co., asserted a rlght to retain the 
lumber In its poèsession till the price was paid. The plalntiffs in error, claim- 
Ing to Ve purchasers from Barker & Co. of ail the lumber which had not been 
dellvered to them at Chicago, demanded possession, and were refused. There- 
upon they Instltuted two actions of replevin in the circuit court, one for the 
lumber at Escanaba, and another for that in the mlU yard at Metropolitan. 
Plalntiffs in error Inslsted that the written contract above set out had been 
modifled In many important partlculars. The leamed district judge submitted 
a number of questions, to be answered by the jury, in respect of the alleged 
modifiéàtioh. Thèse questions and the flndings thereon are In thèse words: 
"First. Was the contract of May 25, 1892, by and between Barker & Co. and 
the Metropolitan Lumber Company, modifled by the parties on or about No- 
vember 14, 1892? If so, where was the modiflcatlon made, and was it oral or 
written? ' Yes, In Chicago; orally, at Chicago, November 14, 1892. Second. 
If you flnd that sald contract was modifled, was It agreed that Barker & Co. 
should hâve possession of the lumber then sawed and in the possession of the 
Metropolitan Lumber Company under the agreement of May 25, 1892? Tes. 
Was it agreed that Barker & Co. should bave title in said lumber? No. Was 
it agreed that Barker' & Co. should hâve the right to sell said lumber? Yes. 
Thtrd. Dld the plaintiflfs, before bringing suit, demand from the défendants 
the lumber taken In replevin? Yes." The défendant moved the court to set 
asifle the spécial flnding made by the jury to the question: "Was it agreed 
that Barker & Co. should hâve the right to seU said lumber ?"— upon the ground 
that there was no évidence to support the flnding. The plalntiffs moved the 
court for a judgment for the plaintiffs upon the verdict rendered in said 
cause, on the ground that the gênerai verdict was inconsistent with the spécial 
flndings of the jury, "and under sald spécial flndings, and according to the 
rules of law, the judgment should be entered for the plaintiffs." Both of thèse 
motions were overruled, and judgment entered against the plalntiffs for 
$27,234.78, the value of the lumber at the time it was seized, and $1.829.27, 
Interest thereon, and for one dollar, the damages sustained, In aîl $29,064.05. 
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To ail of which the plalntlfEs duly excepted. Many exceptions were also taken 
to the charge as delivered and to the refusai of the court to charge as re- 
quested. Such of thèse exceptions as hâve been made the subject of an as- 
signaient of error, and as are necessary to an understanding of the rulings 
thereon, appear in the opinion. 

F. O. Clark and Hanchett & Hanchett, for plaintifEs in error. 
F. D. Mead and Bail & Bail, for défendant in error, 
Before TAPT and LURTON, Circuit Judges, and SEVEEENS, 
District Judge. 

LURTON, Circuit Judge, af ter stating the f acts as abore, delivered 
the opinion of the court. 

Though the agreement was originally executory, being for the 
sale of lumber to be manufactured, yet, when the product of a par- 
ticular month was completed, and it had been inspected and meas- 
ured, there was a complète bargain and sale of the lumber thus des- 
ignated. That particular lumber became appropriated to the con- 
tract, and the vendee under the agreement was obliged to make his 
promissory note to the vendor for the price, payable 90 days after 
date. The élément necessary to a perfect and complète sale was 
supplied by the appropriation of a particular lot of lumber to the 
contract In the absence of a contrary intention, clearly expressed 
by other parts of the con+ract, the right of property and of posses- 
sion would vest in the buyer upon the exécution of his promissory 
note payable to the seller. The provision for a final inspection at 
Escanaba after the delivery had begun was merely for the correc- 
tion of en ors before final settlement, and does not operate to defeat 
the presumption that title passed when the lumber was first in- 
spected and accepted and conditional payment made. Macomber v. 
Parker, 13 Pick. 183; Cotton Press Co. v. Stanard, 44 Mo. 71. To 
say that title remained with the vendor after the lumber had been 
appropriated to the contract and accepted by the buyer, and after 
the negotiable notes of the vendee had been delivered in settlement, 
would leave the vendor liable for loss by fire or other casualty, and 
the vendee without security for the payment he had made. The 
clause conceming the risk, f rom fire, of lumber carried over f rom the 
season of 1892, was not interpreted by the défendant in error as 
leaving the risk with the défendant during the season; for the in- 
surance carried in its own name was, by its own procurement, made 
payable to Barker & Co., to the extent of their interest. It may be 
added that, at the date when the right of plaintiffs in error accrued, 
this insurance had been transferred to Barker & Go. as owners, and 
was being carried by them. Neither did the provision that the 
vendor should deliver at Chicago prevent the title f rom passing be- 
fore such delivery. Undoubtedly, the gênerai rule is that if the 
seller obligates himself as a part of his contract to deliver the prop- 
erty to the buyer at some specifled place, title will not pass until 
such delivery. The Venus, 8 Cranch, 275; Sneathen v. Grubbs, 88 
Pa. St. 147; Benj. Sales, §§ 325, 377; Com. v. Greenfield, 121 Mass. 
40. "Slight évidence," says Mr. Benjamin, "is, however, accepted 
as sufficient to show that title passes immediately on the sa/e, though 
the seller is to make a deliverv. The question, at last, is one of in- 
v.69F.no.4— 20 
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tent, to be ascertained by a considération of ail the circumstances." 
Benj. Sales, § 329. Hère the lumber eut, inspected, and measured 
was completely identiiied. Notliing more remained to be done to 
put it in a deliverable condition. It was then paid for. The de- 
livery might be delayed by the neglect of the seller, or for the conven- 
ience of the buyer. In paying for the lumber, the price of the 
freight was deducted. Under such circumstances, it would be difïi- 
cult to say that; if the lumber should be destroyed without fault 
of the seller, the loss would not fall on the buyer. Terry v. Wheeler, 
25 N. Y. 520, is much in point. That was a case of the sale of lum- 
ber which was selected by the buyer, and measured and piled in the 
yard of the seller, and the priée was paid. The seller, however, 
agreed, as part of the contract, to deliver the lumber free of charge 
on board of the cars, no time being specifled. The lumber was de- 
stroyed by flre on the day of sale, and the buyer sued to recover his 
purchase money. Selden, J., said: 

"No case has been referred to by counsel, nor bave I discovered any, in 
which, where the article sold was perfectly identified and paid for, it was heîd 
that a stipulation of tho seller to deliver at a particular place prevented the 
tltle from passing. If tîic payment was to be made on or after the delivery, 
at a particular place, it might f airly be Inf erred that the contract was execu- 
tory, until such delivery; but where the sale appears to be absolute, the iden- 
tity of the thing ilxed, and the price for it paid, I see no room for an inference 
that the property romains the seller's merely because he has engaged to trans- 
port it to a given point. I think in such case the property passes at the time 
of the contract, and th^t in carrying it the seller acts as bailee and not as 
owner." Hobbs y. CaiT, 127 Mass. 532; Weld t. Came, 98 Mass. 152; Llng- 
ham V. Bggleston, 27 Mich. 324; Underhill y. Booming Co., 40 Mich. 660; 
Booming Oo. v. Underhill, 43 Mich. 629, 5 N. W. 1073; Steam Mill Oo. v. 
BroWn, 57 Me. 9; Hatch v. OU Co., 100 U. S. 135; Dyer v. Libby, 61 Me. 45. 

The passage of title does not militate against the existence of a 
vendor's lien. Such a lien arises upon the vesting of the title in 
the vendee, and is a mère right of the vendor to retain possession 
until the price is paid. If the title remains with the vçndor, there 
is no lien; and this was explicitly stated to the jury, who distinctly 
found in their gênerai verdict that the appellee had a vendor's lien. 
If such a lien existed when appellants replevied the lumber involved, 
it arose in conséquence of facts occurring after the vendee gave his 
original notes. The agreement to give crédit for 90 days after each 
installment of lumber was placed in a deliverable condition, and 
had been inspected and estimated, was wholly inconsistent with any 
right of the vendor to retain possession until the price was paid. 
Tlie duty of immédiate delivery, crédit having been given, was whol- 
ly inconsistent with a right to hold as security for the purchase 
price. 

"Selling goods on a crédit means ex vl terminorum that the buyer is to tako 
them in his possession, and the vendor is to trust to the buyer's promise for 
the payment of the price at a future time." Benj. Sales (Corb. Ed.) § 1182. 

The doctrine is weil stated in the leading English cases pî Blox- 
am V. Sanders, 4 Earn. & C. 941, and Bloxam v. Morley, Id. 951, 
by Bayley, J., who thus stated the gênerai principles concerning the 
lien of a vendor of goods: 

"The vendor's right in respect of his price is not a mère lien which he will 
forfeit if Sw parts with thi; ijossession, but grows out of his original ownership 



LUMBKtl CO. 307 

and dominion. If goods are sold on crédit, and nothing is agreed on as to the 
time of delivering the goods, the vendee Is immediately entitled to the pos- 
session, and the right of possession and the right of propertj'' vest at once in 
him; but his right of possession is not absolute; it is liahle to be defeated if 
he becomes insolvent before he obtains possession. Toolie v. Hollingworth, 5 
Term R. 215. If the seller bas dispatched the goods to the buyer, and in- 
solvency occur, he bas a right, in virtue o£ his original ownership, to stop them 
in transitu. Why? Because the property is vested in the bnyer so as to sub- 
ject him to the risk of any accident. But he lias not an indefeasible right to 
the 'Possession, and his insolveney, without payment of the priée, defeats the 
right. The buyer, or those who stand in his place, may still obtain the right 
of possession if they wIU pay or tender the priée; or they may still act on 
their right of property, if anything unwarrantable is done to that right. If, 
for instantfe, the original vendor sell when he ought not, they may bring a 
spécial action against him for the damage they sustain by such wrongful sale, 
and recover damages to the estent of that injury; but they can maintain no 
action in which the right of property and the right of possession are both 
requlsite, unlèss they hâve both those rights." 

Thus, after the exécution to the vendor of the promissory notes of 
the vendee, the title or right of property and the right of possession 
to the lumber embraced within each monthly settlement were vested 
in Barker & Oo. The actual, manual possession was with the Met- 
ropolitan Lumber Company, which was under obligation to deliver 
to the buyer as delivery should be required. Delirery could not 
be refused unless one of two things should occur before the actual 
possession was surrendered, namely, insolveney of the buyer or non- 
payment of the price when the crédit expired. In case of the hap- 
pening of either of thèse contingencies before the actual possession 
of the lumber passed from the seller to the buyer, the vendor's lien, 
which had been waived by a sale on a crédit, would revive, and the 
vendor might lawf ully retain his possession until the price was paid. 
Even if goods hâve been delivered to a carrier consigned to the ven- 
dee, and insolveney occurs before they reach the actual possession 
of the buyer, the vendor may exercise the right of stoppage in tran- 
situ to recover his possession, and thereby revive his lien. The 
right of stoppage in transitu is but an équitable extension or en- 
lareement of the vendor's lien, and is not an independent or distinct 
right. 2 Benj. Sales (Corb. Ed.) §§ 1229-1245; Loeb v. Peters, 63 
Ala. 249; Babcock v. Bonnell, 80 N. Y. 244. In the very well con- 
sidered case of White v. Welsh, 38 Pa. St. 420, it was said by the 
court that : 

"Judges do not ordiiiarily distinguish between the retainer of goods by a 
vendor and their stoppage In transitu on account of the insolveney of tSe 
vendee, because thèse terms refer to the sarae right, only at différent stages 
of perfection and exécution of the contract of sale. If a vendor has a right 
to stop in transitu, a fortiori he has a right of retainer before any transit has 
commenoed." "The rule is," said tlie court, "that so long as the vendor has 
the actnal possession of the goods, or as long as they are in the custody of 
his agents, and while they are in transit from him to the vendee, he has a 
right to refuse or countermand the final delivery, If the vendee be In failing 
clrcumstances." 

Uniess, therefore, the actual possession had been surrendered be- 
fore the alleged change in the contract, to be hereafter considered, 
the vendor's lien would revive, in case insolveney occurred before 
delivery or the period of crédit expired and the price was unpaid. 
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The eflect upon the vendor's right of the expiration of the period of 
crédit while the actual possession is with the vendor is thus stated : 

"When goods hâve been sold on crédit, and the purchaser permits them to 
remain in the vendor's possession till the crédit lias expired, the vendor's 
lien, which was waived by the grant of crédit, revives ujKjn the expiration of 
the term, even though the buyer may not be Insolvent." Benj. Sales (Corb. 
Ed.) § 1227. 

This revesting of the lien is not affected by the fact that the seller 
had received conditional payment by promissory notes or bills of 
exchange, nor by the fact that such notes or bills had been nego- 
tiated so that they were outstanding when they matured, or unma- 
tured and outstanding when the insolvency occurred. Benj. Sales 
(Corb. Ed.) §§ 1130-1185, and note 4; Valpy t. Oakeley, 16 Q. B. 941; 
Griffiths T. Perry, 1 El. & El. 680; Grice v. Kichardson, L. B. 3 App. 
Cas. 319; White t. Welsh, 38 Pa. St. 420; Wanamaker v. Yerkes, 70 
Pa. St. 443; Arnold v. Delano, 4 Cush. 33; Townley v. Crump, 4 Adol. 
& E. 58. The liability of défendant in error as indorser on such 
notes as had been negotiated operated to continue the relation of 
an unpaid vendor. The right of rétention is not a right of rescis- 
sion, and it is not essential to the revival of the lien that the notes 
of the purchaser shall be delivered up or ready for delivery, though 
in Arnold t. Delano, cited above, it seems to hâve been so regarded. 
If, after the revival of the vendor's lien by expiration of the crédit, 
the seller extended further crédit by taking renewal notes, payable 
at a future date, the revived lien would be waived, unless there was 
some agreement that this further creidit should not hâve that efEect, 
and that the seller should hold the property as security for the re- 
newal notes. This state of things seems to hâve been contemplated 
by the parties; for, by one of the clauses of the original côntract, a 
provision was made for renewals or extensions for such time as the 
lumber in the actual possession of the vendor when an extension 
was granted should "remain in the possession" of the lumber com- 
pany, "not exceeding ninety days." The reasonable construction 
to be placed upon this provision is that the revived lien, resulting 
from the expiration of the original crédit, should not be waived by 
renewal of purchase notes and an extension of crédit. Before such 
extension, the buyer undoubtedly had the right of property and right 
of possession. After such renewals, ail right of possession till the 
renewal notes were paid was lost. Independently of the agreement 
that extended crédit should not waive the lien which had been re- 
vived by expiration of original crédit, the insolvency which occurred 
during the running of the renewal notes would operate to revive 
the suspended lien, and, between vendor and vendee, or a subvendee 
standing on no higher ground than the vendee, the défendant in 
error had a right to hold the possession till the renewal notes were 
paid. The authorities al ready cited fully sustain this position. 
Aside from ail questions arising on the alleged modification of No- 
vember 14, 1892, and ail questions of estoppel, the rights of the de- 
fendant in error, in the actual possession of lumber which had not 
been paid for, would not be affected by a sale to a third person. Such 
a subvendee would buy subject to the right of the vendor to hold 
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possession as security for renewal notes; and, without regard to 
this spécial agreement, a subvendee would take subject to the possi- 
bility that before possession was obtained the lien might be revived 
by insolvency of the vendee or expiration of the stipulated crédit. 
Thèse considérations lead us to the conclusion that the rights of the 
plaintififs in error, as subvendees, must, as the learned judge who 
presided at nisi prius instructed the jury, dépend either upon ques- 
tions of estoppel or upon the légal effect of the modification in the 
contract as defeating any right of lien in the vendor. The construc- 
tion given the original contract that the title did not vest in the 
purchaser till delivery at Chicago, though erroneous, was harmless. 
It is a matter of no moment to plaintiffs in error whether the défend- 
ant in error had a right of rétention by reason of the fact that it had 
not parted with the title or because it had a vendor's lien. In 
either case, plaintiffs in error must fail in this action. 

Before passing to a considération of the terms and effect of the 
modifications claimed, it is proper to consider the contention of 
plaintiffs in error, presented by several requests for spécial charges 
refused by the court, that the so-called renewal notes were not in 
fact renewals, but independent loans to Barker & Co. by défendant 
in error. There was évidence that ail thèse subséquent renewals 
were claimed and allowed upon the theory that the provision of the 
original contract concerning renewals was still in force. The letter 
of Barker to the lumber company of January 20, 1893, uses this 
language : 

"Now, in regard to the lumber left over from last year, our contract says 
you are to renew our notes for amount of lumber left la your hands. • • * 
We hâve from seventy to eighty thousand dollars in lumber, so we shall 
expect you to arrange to carry, or renew, as you prefer, at least $50,000 next 
inonth. The balance we will pay. We will send you our notes for that 
amount February Ist, or, If you wish to arrange It dlfferently, let us know. 
Fifty thousand dollars we wish to pay In May, and will make our notes due 
In May. Let us hear from you." 

Again, on January 27, 1893, Barker wrote: 

"We only ask for renewals for the amount of lumber you hâve on hand 
after ail the notes are paid up to that amount Our estimate of the value 
Is $85,000.00." 

The évidence showed that renewals to the amount demanded were 
made in February, March, and April, 1893, and notes given payable 
in May, June, and July, 1893. Thèse extended notes were discount- 
ed by défendant in error. There was évidence tending to show that 
the notes of Barker & Co. had been discounted by the vendor, and 
that, in advance of their maturity, it was arranged that Barker & 
Co. should meet them severally at maturity, but that new notes of 
Barker & Co., corresponding in amounts and dates with the matur- 
ing notes, should be sent to the lumber company, who should indorse 
and procure their discount, and forward the proceeds to Barker & 
Co. There was évidence that this plan was carried out, and Barker 
& Go. produced the matured notes and their canceled checks, by 
which tbey had been paid. The contention of the lumber company 
was that this plan of renewing was with the intent and pumose thaï 
the new notes should in fact stand as renewal notes. The court, 
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aftep in substance stating tlie contention of the parties as to thi» 
question, instructed the jury as follows: 

"Now, the taking up of a note by giving a check for it Is prima facle a 
payment of the note, but it is not necessarily a payment. If there was an 
agreement— an understanding— that there should be renewals, and if it was 
expressly or manifestly agreed that the renewals should be accomplished in 
the way in -which défendant claims they were made in this case, they were 
renewals, and it would not lie in the mouth of Barkèr & Co., or anybody 
claiming under them, to insist afterwards that they were not renewals. After 
ail, it is a matter of intention. If I agrée with a party to rénew his note, 
but I say, 'Hère, I want you to go and take that note up by your own chec-k, 
and the next day I will take your note and hâve it discounted, and give you 
the proceeds,' that would amount to a renewal. You can see for yourselves, 
gentlemen, if you bave ever had any dealings with banks, that there might 
be a very sufflcient reason for adopting that course. The man who does 
business in a bank impairs hls crédit by going repeatedly to hâve a note 
renewed, beeause it is taken as an indication of slender means, or of being 
hard pressed. And banks generally require that notes be paid after the sec- 
ond, or, at the most, the third, renewal. Now, that might be a reason, if thèse 
parties desired to maintain tbeir crédit, tliat the party should ostensibly 
take up the note. That, so far as the bank was concerned, would be a pay- 
ment Then, if, In a day or two, another note should be presented, and that 
should be discounted as a new transaction (I don't say that was so !n this 
case; I only state this by way of illustration),— if anything of that sort was 
donc, the transaction, taken altogether as between the parties to it, would be 
a renewal, and not a payment. The claims of the plaintiffs are that thèse 
were payments, and that the subséquent notes were merely loans, under 
which the Metropolitan Lumber Company became an accommodation party 
by indorsing the notes and securing money for Barker. It is for you to 
décide wbat Is the true version of the facts," 

We flnd no error either in the cliarge or in the refusai to charge 
on this matter. ïhe question of payment was one of intention, and, 
under the évidence, was one for the jury. 

This brings us to the légal effect of the alleged modifications of 
November 14, 1892, upon the rights of the parties; for, unless that 
modification materially changed the agreement, the renewals allowed 
in February following would continue a vendor's lien for the secu- 
rity of the renewal notes. Concerning this modification, the évi- 
dence tended to show that the mill of défendant in error closed down 
about the llth or 12th of November, 1892. Ail the lumber there- 
tofore eut, except such as was sawed after October 31st, had been 
inspected and settled for by the notes of thè vendee. The lumber 
sawed between October 31st and the closing of the mill was inspect- 
ed and estimated under the contract, and was in value something 
over |9,000. The purchaser was not required, under the contract, 
to give notes for any lumber until the end of the month. Défend- 
ant in error wished, however, to settle up this matter at once, and 
therefore requested that Barker & Co. would give their notes for 
this remuant without waitiug, as they had a right to do, until De- 
cember Ist. Barker & Co. were at flrst unwilling, and the conten- 
tion of the plaintiffs in error is that Barker & Co. did exécute notes 
for the November eut, upon certain concessions being made. The 
view which they took as to thèse concessions, and the légal effect 
thereof , appears by two requests, which were as f ollows : 

"If you believe from the évidence that, on or about the 14th of November, 
1892, the défendant agreed to turn over absolutely ail Its right, title, and 
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interest In the lumber In question to S. B. Barker & Co. If the sald S. B. 
Barker & Co. would give to said défendant Its notes for the estimated amount 
of lumber sawed up to the time the mill shut down in Noyember, 1892, ana 
that the said défendant company also agreed to assign to the said S. B. 
Barker & Co. the Insurance policies upon ail the lumber on hand at the mill 
at Metropolitan in considération of the making of said notes, and if you be- 
lieve that the note.s of $9,000 in évidence in this case were given in accordance 
with sueh agreement, then the said S. B. Barker & Co. became the absolute 
owner of the said lumber, even if the notes given by the said S. B. Barker 
& Co. February 20, 1893, and March 31, 1893, were renewals or not; and, if 
you so believe, your verdict should be for the plaintiffs. 

"If you beiieve from the évidence that, in accordance with the agreement 
of Nov. 14, 1802, the défendant company agreed to turn over absolutely ail 
of its lumber eut during the year 1892, together with the insnrance policies 
thereon, provided S. B. Barker & Co. would exécute the notes of §0,000, In 
évidence in this case, in addition to those already given, and If you believe 
that, -In accordance with said agreement, the said défendant delivered to the 
sald S. B. Barker & Co., or by its order, a portion of the said liunber, and as- 
signed the Insurance policies in évidence in this case to said S. B. Barker & 
Co., then your verdict in this case should be for the plaintiffs." 

Thèse requests were properly refused. Each absolutely ignores 
the distinction between the right of possession and actual possession. 
Whether the new agreement as to possession operated to change 
the character in which the lumber company thereafter held posses- 
sion, and the effect, if any, in preventing a revivor of a vendor's lien, 
is the crux of this case, and will be hereafter considered. Thèse re- 
quests imply that a mère agreement by which the title and right of 
possession vested in Barker & Co. would operate to prevent the sub- 
séquent attachment of a vendor's lien as a resuit of renewals, or 
as a conséquence of insblvency before payment. Neither présents 
any question of estoppel operating to prevent the vendor from set- 
ting ujp a lien against siibvendees. On this subject the jury were 
in substance and effect instructed that the plaintiffs could not re- 
cover unless it was fouhd that the modification gave to Barker & 
Co. not only the title and the right of possession, but also an un- 
qualiâed right to sell and transfer the lumber to third persons, and 
that this right of sale had been exercised in favor of plaintiffs. The 
charge more than once assumed, and in distinct terms instructed the 
jury, that there had been no change of possession; that the posses- 
sion at time of insolvency was with the vendor. The language of 
the court in one place, in respect of possession at time of insolvency, 
was that: 

"If the goods were not actually removed from the possession of the Metro- 
politan Lumber Co. before Barker & Co. falled,— and there is not any question 
on that point In this case, because by the testimony it remained In the pos- 
session of the Metropolitan Lumber Co. until after the failure of Barker & 
Co.,— why then the company could hold it against Barker & Co." 

The objection most earnestly insisted on to this charge is that 
the court drew no distinction between an actual and constructive 
possession by the vendee; that it ignored the possibility that the 
vendor may, by agreement, make a constructive delivery to the ven- 
dee, and remain in possession as agent or bailee of the vendee. 
Though this question is now much pressée}, it is noticeable that there 
is no distinct récognition of the question, either in the charge or 
requests for charge. The only way'in which it can now be made 
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the subject of an assignment of error is by the suggestion tbat tbe 
court assumed that there had been no constructive transfer of pos- 
session because the actual possession remained with the défendant 
in error. There is no évidence in this record which would justify 
a finding that there was an agreement that, after the modifications 
of November 14th, the vendors should no longer remain in possession 
as vendors, but should thereafter hold as agent or bailee for Barker 
& Co. Upon the contrary, the construction placed upcn the agree- 
ment, after the alleged modifications, by both parties, was wliolly 
inconsistent with any change in the charactei" in which the vendor 
remained in the actual possession. The claim of Barker & Co. for 
an extension of crédit was made upon the clause providing for re- 
newals while the vendors remained in possession, and the whole cor- 
respondence was based upon the theory that the lumber would Stand 
as a security for the renewal notes. On the eviden ce bef ore the j urj-, 
it was not error to assume, as the trial judge did, that at the occur- 
rence of the vendee's insolvency, there had been no delivery to the 
vendee, either actual or constructive. Neither do we think that it 
would foUow, if there was such évidence, that a mère agreement, ex- 
press or implied, by an unpaid vendor, to hold possession as bailee 
or agent for the vendee, would operate as such a delivery to the 
vendee as to prevent the revivor of the vendor's lien if the vendee 
should fail before the actual possession was lost. It is to be borne 
in mind that this right of the vendor springs out of the relation of 
the parties and the natural equity that the vendor shall not be com- 
pelled to complète a contract by delivery when the vendee has not 
paid the price, or by insolvency becomes unable to carry out his side 
of the agreement As put by Bayley, B., in Miles v. Gorton, 2 
Gromp. & M. 511: 

"Although everythlng may hâve been done so as to divest the property 
out of the vendor, and so as to throw upon the vendee ail risk attendant upon 
the goods, stlU there results to the vendor out of the original contract a right 
to retaln the goods untll the payment of the priée." 

The case of Barrett v. Groddard, where the opinion was by Justice 
Story on circuit, and reported as No. 1,046, Fed. Cas., is much relied 
upon by plaintiffs in error. That case is, however, exceptional, and 
is founded for the most part on Hurry v. Mangles, 1 Camp. 452, 
where the rights of a subvendee had intervened, who had bought 
and paid for the goods, and then paid rent to the vendor as ware- 
houseman. In Miles v. Gorton, 2 Cromp. & M. 506, Hurry v. Man- 
gles was distinguished, upon the ground that the vendor, by receiv- 
ing rent from a subvendee, had delivered the goods to the subvendee, 
and thereafter held as agent for the subvendee and not as agent for 
the vendee- The other cases cited by Justice Story are cases where 
the question was one of delivery to the vendee under the statute 
of frauds, and are applicable only in respect of questions upon the 
formation of the contract. There Is a clear distinction between a 
delivery which will suflQce to take a case without the statute of 
frauds, and an agreement of a vendor to hold in the character of 
bailee for the vendee, as a delivery sufiicient to divest the vendor's 
lien or prevent its revivàl on insolvency or expiration of period of 
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crédit. Benj. Sales (Corb. Ed.) §§ 1131-1134, 1187; Miles v. Gorton, 
2 Cromp. & M. 504; Hurry v. Mangles, 1 Camp, 452; Tanner v. Scovell, 
14 Mees. & W. 28-37; Townley v. Crump, 4 Adol. & E. 58; Grice t. 
Richardson, L. R. 3 App. Cas. 319. The case last cited is an opin- 
ion of the house of lords, and was decided as late as 1877. The doc- 
trine of Miles T. Gorton, heretofore cited, was distinctly afarmed. 
In that case it appeared that the vendors were warehousemen, and 
made an arrangement with the purchasers that they should pay 
warehouse rent, and the sale was on a crédit. It was held — First, 
that unless actual possession of goods sold has been delivered to the 
purchaser, the vendor is not deprived of his right of lien as against 
the assignée of the purchaser in the event of insolvency; second, 
that, as the goods remained in the possession of the vendors, and 
no actual delivery had been made to the purchaser, the vendors' lien 
revived upon the insolvency of the vendee, notwithstanding the ven- 
dors had become bailees for the vendee. The case was argued by Mr. 
Benjamin, the learned author of the work on Sales of Personal Prop- 
erty, in favor of the view announced by the house of lords. Other 
English cases bearing upon the question are: Dodsley v. Varley, 12 
Adol. & E. 632; Valpy v. Oakeley, 16 Q. B. 941; McEwan v. Smith, 2 
H. L. Cas. 309. 

The conclusion we reach upon the f oregoing questions may be sum- 
marized thus : 

1. That the title and right of possession passed to Barker & Co. 
upon exécution of their promissory notes as each month's product 
of finishcd lumber was inspected and received. 

2. That during the running of the original notes no lien existed, 
and during the crédit the vendees had a right to demand and take 
actual possession or make subsales to third persons. 

3. That the lien of the vendor would revive upon expiration of 
the stipulated crédit, without regard to the solvency of the vendee, 
or upon the insolvency of the vendee before or after maturity of pur- 
chase notes, and regardless as to whether such notes were outstand- 
ing or in the hands of the vendor. 

4. That the renewal of matured purchase-money notes and the 
extension of a further crédit would operate as a waiver of the lien 
which had revived upon the expiration of the original crédit, unless 
there was an agreement to the contrary. 

5. That the clause providing for renewal notes provided that this 
extended crédit should not operate to waive the revived lien, by pro- 
viding that the lumber should remain in the possession of the ven- 
dors till the renewal notes were paid. 

6. That there was no évidence that the contract was subsequently 
modifled so that the character in which the vendor thereafter held 
possession should be as bailee for the vendee, and not as vendor. 

7. That, were it otherwise, such an agreement would not be such 
a delivery to the vendee, or loss of possession by the vendor, as 
would prevent the assertion of a vendor's lien upon expiration of 
the flrst or second stipulated crédit, or upon the insolvency of the 
vendee before surrender of the actual possession. A fortiori, an 
agreement that the vendor should renew the vendee's notes and hold 
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possession toi payment of thé renewèd notes would be unaffécted 
by the alleged agreeraentto hold as bailee for the vendee. ïlie one 
agreement would be inconsistent with the other during the running 
of the extended crédit, and, between vendor and vendee, the agiëe- 
ment under which notes were renewed would supersede the agree- 
ment to hold as bailee. 

Entertaining thèse views, it is clear that, if the défendant in error 
is debarred from asserting a vendor's lien upon the insolvency of the 
vendee, it must be because the plaintiffs in error hâve acquired rights 
as subpupchasers which the vendor is estopped to deny or contravene 
by the assertion of a lien. What are thèse rights, and what is their 
origin? As mère subpurchasers of lumber in the actual possession 
of the vendor, they only acquire the right and interest of the vendee. 
If, at the time they bought, the vendor had no lien, no right of ré- 
tention, then they would acquire the right to demand delivery. 
But the right of a vendee who has bought on a crédit is not an ab- 
solute right to demand delivery. The right is dépendent upon the 
préservation of his crédit, and, if he becomes insolvent before he ob- 
tains actual possession, the lien of the vendor revives, and the in- 
solvent vendee must pay the purchase price before he can deprive 
the vendor of the goods remaining in his possession. So, if the 
vendor, for any reason, remain in the actual possession until the 
period of crédit has expired, his lien revives. Now, a subvendee 
buys only this def easible right of the vendee ; and, if he does not 
obtain the actual possession or obtain from the vendor an actual 
attornment to him, as in Hurry v. Mangles, cited heretofore, and 
the crédit given the vendee expires whîle the vendor holds the actual 
possession, or the vendee becomes insolvent, he cannot, in the ab- 
sence of some estoppel, deprive the unpaid vendor of his actual 
possession. The rights of subvendees hâve most often been under 
considération in cases involving the doctrine of stoppage in transitu. 
But the principle is the same where transit has not begun. It was 
well said in White v. Welsh, 38 Pa. St. 420, that, "if a vendor has a 
right of stoppage in transitu, a fortiori he has a right of retainer 
before any transit has begun." Now the right of stoppage in tran- 
situ, spécial législation ont of the way, can only be defeated by the 
transfer of a bill of lading to an indorsee who bona fide gave value 
for it. Benj. Sales (Corb. Ed.) § 1285; Lickbarrow v. Mason, 1 
Smith, Lead. Cas. (Ed. 1879) 753. It will not be defeated by a mère 
assignmént while in transit, or by an attachment by creditors of 
vendee. Benj. Sales (Corb. Ed.) § 1242; Mississippi Mills v. Union 
& Planters' Bank, 9 Lea, 318; White v. Mitchell, 88 Mich. 390; Harris 
V. Pratt, 17 N. Y. 249; Umber Co. v. O'Brien, 123 Mass, 12-14; Cal- 
ahan v. Babcock, 21 Ohio St. 281; Stanton v. Eager, 16 Pick. 476; 
Wood V. Yeatman, 15 B. Mon. 273; Loeb v. Peters, 63 Ala. 243. No 
subsale during transit will defeat the right, unless the bill of lading 
be transferred. In the late case of Kemp v. Palk, L. R. 7 App. Oas. 
573-582, it was said by Lord Blackburn that "no sale, even it the sale 
fiad aetually been made with payment, would put an end to the right 
of stoppage in transitu." Now, what is the attitude of plaintiffs in 
error? Evidence was introduced of the exécution of a séries of 
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proiiîissory notes by the Hines Lumber Company and payable to S. 
B. Earker & Co., alï dated December 13, 1893, and payable at différ- 
ent dates, and aggregating some f40,000. A receipt was given for 
thèse notes by Barker & Co., which concluded as follows : 

"To apply on the purchase from me of one and one-half (1%) million feat of 
my good strlps, now In cross-pile at Metropolitan, Mich., and on five hundred 
(500,000) thousand feet of 1%", 1%", 2", and 3" sélects, likewise in pile at 
Metropolitan, Mich., to be delivered by me along at intervais, within 60 days 
after the opening of navigation, at $18.50 per M. for the strips and $28 50 
per M. for the thick sélects, delivered on their dock in Chicago. It is un- 
derstood, and I agrée to extend each and ail of the above notes for the same 
period as they are now glven, with interest at going rate of Interest, if the 
Edward Hines Lumber Co. désire the notes extended. 

"S. B. Barker & Co. [Seal.]" 

Another contract, between S. B. Barker & Co. and McElwee & 
■Carney, was also introduced, which. reads as follows : 

"Chicago, Dec. 29, 1892. 

"We hâve this day sold to McBlwee & Carney, of Chicago, five million 
feet of pine lumber, shlngles, and lath, piled on Metropolitan Lumber Go.'s 
docks at Metropolitan, Mich., and described as follows, to wit; Common 
boards, 8, 10, 12, 14, and 18 inches wide, one million three hundred and thirty 
<1,330) thousand feet, at thirteen (13) dollars per M.; strlps three hundred 
(300) thousand feet, at eighteen (18) dollars per M.; saps six hundred and 
fifteen (fyiS) thousand feet, at twenty-two (22) dollars per M.; culls four 
hundred and forty-seven (447) thousand feet, at seven (7) dollars per M.; 
shorts thi-ee hundred and twenty-five (325) thousand feet, at ten (10) dollars 
per M.; eleven hundred (1,100) thousand extra shlngles, at two dolJars and 
twenty-flve (§2.25) cents per M.; six hundred and tliirty-eight (638) thousand 
lath, at one dollar and ($1.40) forty cents per M.; and do hcreby deliver to 
said McBlwee & Carney ail of said lumber, shingles, and lath, situated at 
Metropolitan, in Diclvinson county, and state of Michigan, and do hereby au- 
thorize them or their agents to take immédiate possession of the same. 
Said McElwee & Carney hâve paid on said lumber, shingles, and lath the 
sum of forty-five thousand nine hundred and sixty-seven ($45,967.00) dollars. 

"S. B. Barker & Co. 

"Witness: W. J. Carney." 

Now, neither of thèse contracts désignâtes any particular piles of 
lumber intended to be sold, and no séparation was ever maxie of 
that which was sold from that unsold. Some cargoes of lumber 
consigned to Barker & Co., and delivered to Barker & Co., were, on 
the évidence, applied on thèse contracts in the spring of 1893. But 
it is clear that the title and right of property to any particular lum- 
ber remaining in the possession of the Metropolitan Lumber Com- 
pany did not vest in either of thèse subpurchasers. Clearly thèse 
sales were incomplète and inoperative to pass title or right of pos- 
session to any particular lumber until lumber should be thereafter 
set apart and applied on the contracts. Cherry Val. Iron Works 
V. Florence Iron Eiver Co., 12 C. C. A. 306, 64 Ped. 569-575. In 
this situation matters remained until after the f ailure of the vendees ; 
no notice of any such . sales having been given to the défendant in 
error until after it had renewed over $50,000 of the matured notes 
of Barker & Co. in ignorance of any such subsales and in reliance 
upon the right conferred by the original agreement to hold the lum- 
ber in its possession at time of such renewals until the renewal notes 
shoîiid be paid, The case is even stronger j for Barker & Co. claimed 
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and obtained ^enewals upon the basis of the right secured under tlie 
contract, and gave no notice that third persons had acquired any 
rights which could be afEected by renewals. It is true that, in a letter 
dated May 3, 1893, written by Barker & Co. to the Metropolitan Lum- 
ber Company, there does occur a casual référence that a sale of "some 
lumber" had been made to the Hines Lumber Company, and that the 
cargoes theretofore shipped had not been conveniently loaded for 
fllling this saJe. This casual référence to a sale to be completed by 
a delivery at Chicago eut of lumber consigned to Barker & Co. car- 
ried with it no notice of the rights now claimed, and was subséquent 
to the renewal notes. No assent to the sale was asked or given, 
and the Hines Lumber Company in no way changed its position as 
a conséquence of the silence of the défendant in errer after the letter 
of May, 1893. There is no prêteuse of notice of the sale to McElwee 
& Carney, until after the insolvency of Barker & Co. The fact that 
défendant in error delivered several cargoes of lumber after the re- 
newal of many of the notes of Barker & Co. did not affect their lien 
upon that undeliTered. Such partial delivery opérâtes as a delivery 
of the whole only when the intention is plain that such partial de- 
livery was intended as a symbolical delivery of the whole and as 
a waiver of any right of rétention as to the remainder. Benj. Sales 
(Corb. Ed.) §§ 1191-1195. The author just cited concludes a discus- 
sion as to the efPect of partial delivery upon the lien of the vendor 
on the remainder by saying : 

"No case bas been met with where the delivery of part bas been held 
to constitute a delivery of the remainder, when kept In the vendor's own 
eustody." Section 1195. 

To obviate the fact that title had not passed to either the Hines 
Lumber Company or McElwee & Carney under their several bills of 
sale (and that no action of replevin or trover would lie to recover 
any speeiflc lumber), the Hines Lumber Company, after a demand 
for delivery and a refusai, made an assignment of its claim to the 
plaintiffs in error, which is dated after défendant in error had as- 
serted its lien, and is in thèse words: 

"Escanaba, Michigan, June 5th, 1893. 
"The Edward Hines Lumber Co., of Chicago, Illinois, as party of the flrst 
part, does bereby seU, assign, and set over to Robert H. McElwee and Wil- 
liam J. Carney, of same place, ail the lumber purchased by said Com- 
pany from S. B. Barker & Co., of Chicago, about December 15, 1892; and 
which said Batker & Co. purchased from the Eïetropolltan Lumber Com- 
pany, of Dickinson county, Michigan, and which is now in the yards of 
said Metropolitan Lumber Company, at Metropolitan, BIckinson county, 
Michigan. This sale Is in considération of one dollar and other valuable 
considérations. Edward Hmes Lumber Co., 

"By E. Hines, Brest." 

Thereupon McElwee & Carney, claiming that by uniting thèse two 
contracts the entire remainder of undelivered lumber vested in them, 
brought thèse actions of replevin for the possession of ail the lumber 
sawed for Barker & Co. remaining in the possession of défendant 
in error. It is unnecessary to détermine whether this merger of 
both contracts in the same person operated to vest title in the wh.ole 
mass in the assignée. Assuming that it did so, if the remainder was 



LUMBEE CO. 317 

less than the aggregate of botli sales, then what follows? The best 
that can be said, favorable to plaintiffs in error, is that on the 5th 
of June, 1893, they for the flrst time obtained the title and right of 
Barker & Co. to the epeciâed lumber involved in this controversy. 
Before the title to any part of this lumber vested, Barker & Co. had 
failed. Thereupon, the vendor's lien reattached, even assuming that 
it had been suspended by reason of the extended crédit, and had 
not been saved as an effect of the stipulation concerning renewals. 
On this State of facts, the observation of Lord Blackburn, in Kemp 
V. Falk, L, E. 7 App. Cas. 582, is in point, that: 

"Why an agreement to sell, unless It was made In such a way as to pass 
the right of property In the goods sold, should be supposed to put an end 
to the équitable right to stop them in transltu, I cannot understand." "I am 
quite clear," adds his lordship, "that it does not" 

If we are right in thèse conclusions, it follows that défendant in 
error is entitled to assert its vendor's lien, unless still other aspects 
of the case shall raise an estoppel. Plaintiffs in error say that an 
estoppel arises as a conséquence of an alleged agreement of Novem- 
ber 14, 1892, by which it was agreed that Barker & Co. might sell 
and transfer the lumber for which they had made conditional pay- 
ments, and that this agreement was made in the présence and hear- 
ing of représentatives of both the Hines Lumber Company and Mc- 
Elwee & Carney, and that they bought in reliance upon the agree- 
ment thus made. Plaintiffs in error further say that one of the 
questions submitted to the jury was this : "Was it agreed that Bark- 
er & Co. should hâve the right to sell said lumber?" — and that the 
jury made a spécial finding that it was so agreed. The instruction 
upon this aspect of the case was altogether too favorable to the 
plaintiffs in error. The court was requested by the défendant in 
error to charge as follows: 

"(7) If Barker sold the lumber, or any portion of It, to the plaintiffs, In De- 
cember, 1892, as claimed, and the Metropolitan Lumber Company was not 
notifled or advised of such sale, and Barker continued to deal with the lum- 
ber, and gave directions In regard to It, the same as before, and the plain- 
tiffs, so far as the Metropolitan Lumber Company knew, did not undertake 
to exercise any control over it, and the Metropolitan Lumber Company had 
no knowledge of any such transfer, and, relying on the supposed fact that 
Barker was stlll the owner of the lumber or whatever Interest had passed 
to him by the written contract and the subséquent dealings between them, 
and on the lumber still remaining In its possession extended the time of 
payment, or renewed the notes given for the purchase price, the plaintiffs 
are estopped from claiming under such transfer, except subject to the right 
of the Metropolitan Lumber Company to retain the lumber untll the renewals 
were paid." 

To this the court responded by saying: 

"That Is so, gentlemen, unless there was a right of sale extended by a 
modification under the contract of November 14, 1892. As I bave already 
repeatedly said to you, if that right was given to Barker, it was a voluntary 
relinquishment on the part of Stack or the Metropolitan Company of ail the 
lien upon the entire mass of lumber, and reducing ail of the notes that they 
had, amounting to some $110,000, to mère obligations of Barker & Co., with- 
out any security whatever; and it would not make any difCerence, if Barker 
& Co. made a sale under those conditions, whether the Metropolitan Com- 
pany was advised of it or not. They could not be supposed to hâve renewed 
the notes after making such a stipulation as that, relying upon the lumber 
as security. If you find that such was the fact, then Barker might sell, 
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clear of ail claim vvhieli they might hâve, because that would be tlie effect 
of the agreement that Barker shomd hâve an unqualified right of sa,le." 

We have said that this charge was more than plaintiffs in error 
were entitled to, and for thèse reasons : 

This alleged modification was, in fact, no modification whatever 
of the original contract. The title and right of possession was al- 
ready vested in Barker & Co. The vendor's lien had been waived 
hy the crédit given, and it had not been revived at the date of the 
alleged agreement by expiration of the crédit or by the occurrence 
of insolvency, Having the title and right of possession, Barker & 
Co. could have obtained the actual possession, or required the lum- 
ber to be delivered to another as subpurchaser, assignée, or pledgee. 
The refusai of a vendor without a lien to deliver to such subpur- 
chaser, assignée, or pledgee would have been a conversion. AH that 
is shown by the évidence upon this point amounts to nothing more 
than a claim by Barker & Co. of their clear légal rights, as mattérs 
then stood, and a récognition of those rights by the vendor. Not 
one Word was said as to revivor of a lien in favor of the vendor if 
insolvency should occur, or when the period of crédit should expire, 
and there was no évidence upon which a jury would have been au- 
thorized to flnd that it was agreed that no lien or right of retainer 
should arise by the happening of contingencies which neither party 
then apprehended. Neither was any référence made to the ques- 
tion of renewal notes and the right to retain possession in case an 
extension of crédit should be asked under the clause relating to 
renewals. Mr. Carney, one of the plaintiffs in error, hàd negotiated 
the original contract of sale, acting as agent for the Metropolitan 
Lumber Company. He therefore knew of the provision concerning 
l'enewals in the agreement as it stood. A written contract may be 
modifled by paroi, and a stipulation waived or new terms included. 
But the written agreement of the parties will be presumed to con- 
tinue, so far as an altération or modification is not clearly shown. 
Not one word was said or done which seems to have been intended 
to modify this stipulation for renewals, and the parties themselves 
interpreted the so-called modification as not waiving or affecting 
that provision; for renewals were thereafter applied for by Barker 
& Co., and granted upon the theory that the lumber company was 
obligated to allow renewals so long as the lumber undelivered should 
remain in its possession. There was, therefore, no évidence which 
would justify a flnding that 'the vendor might not assert a lien on 
expiration of the period of crédit, or upon insolvency of the vendee, 
or in the event the vendee should claim and obtain renewals. The 
spécial finding of the jury as to the agreement concerning a sale by 
the vendee was, therefore, inconclusive, and can be given no légal ef- 
fect in estopping the vendor f rom claiming a lien on granting an ex- 
tension of crédit or upon the insolvency of the vendee. Plaintiffs in 
error must be taken to have made their contract as subvendees with 
knowledge of the terms of the original agreement, and with knowl- 
edge that the actual possession was with the vendor, and with knowl- 
edge of the law which would give to the vendor a right of rétention 
on insolvency of the vendee. They could have protected themselves 
by giving notice of their purchase and taking actual possession be- 
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fore the lien of the vendor should be revived by any of the contin- 
gencies wbich would revive a suspended lien. This they did not 
do. Upon the contrary, they neitlier gave notice nor dèmanded 
delivery. In ignorance of any rights of subvendees, défendant in 
error was induced to grant renewals in reliance upon possession, and 
there is no such counter-equity as should deprive it, as an unpaid 
vendor, of the possession by which it may be protected. 

The learned counsel for plaintiffs in error hâve urged that the spé- 
cial findings are inconsistent with the gênerai verdict in favor of 
défendant in error; and that the court was in error in not rendering 
judgnient in favor of plaintiffs in error upon the spécial findings, 
as required by the provisions of the Michigan statute. This statute 
makes it the duty of the court, on a request of counsel, to require 
the jury to return, in writing, spécial findings upon particular ques- 
tions of fact submitted to them, and also provides that if such spé- 
cial findings be inconsistent with a gênerai verdict, the former shall 
control the latter, and the court give judgment accordingly. 3 How. 
Ann. St. § 7606. The provisions of a statute of a state requiring the 
submission of such spécial questions to a jury are not binding upon 
the courts of the United States, and are not within the meaning and 
intent of the act of congress adopting the practice of the state courts 
in suits at common law tried in the United States courts. Nudd v. 
Borrow, 91 U. S. 441; Bailroad Co. v. Horst, 93 U. S. 300; Associa- 
tion V. Barry, 131 U. S. 119, 9 Sup. Ct. 755. It would seera to fol- 
low that, if the court was not required by the statute to submit such 
spécial questions for a spécial finding, and did so only in the exer- 
cise of its gênerai and inhérent common-law powers, the effect of an 
inconsistent verdict would be a question to be determined by the 
common law and not by the state statute. Counsel hâve cited, in 
support of their assignment of error on this matter, the cases of 
Bond V. Dustin, 112 U. S. 604, 5 Sup. Ct. 296, and Glenn v. Sumner, 
132 U. S. 156, 10 Sup. Ct 41. Neither of thèse cases seems to be in 
point, as both turn upon the effect of pleadings under state practice, 
and involve the interprétation of verdicts as affected by pleadings 
conducted under local ruies of practice. But the spécial findings 
do not cover ail the issues in the case. The gênerai verdict was in 
favor of the défendant in error, and must be x>resumed to hâve been 
based upon the failure of plaintiffs in error to establish other facts 
essential, as we hâve seen, to any recovery in an action of replevin. 
A judgment rendered on a spécial finding which does not flnd ail 
the facts necessary to support a judgment is bad, and will be set 
aside. Hodges v. Easton, 106 U. S. 408, 1 Sup. Ct. 307. We think 
the court did right in ignoring thèse spécial findings, and in render- 
ing judgment on the gênerai verdict. The charge delivered by the 
learned district judge who tried this case was well considered and 
clear. The varions requests made and refused, and the many ex- 
ceptions to the charge, hâve ail been carefully considered. To sep- 
arately pass upon each error assigned would be unprofitable, and 
extend an opinion already too long to still greater proportions. We 
content ourselves by saying, in conclusion, that we are of opinion 
that the record présents no harmful error of which plaintiffs in error 
can complain, and the judgment is therefore aôirmed. 



320 FEDERAL REPORTEE, VOl. 69. 

HIGH BRIDGE LUMBBB 00. v, UNITED STATES et aL 
' (Circuit Court of Appeals, Sixth Circuit July 2, 1895.) 
No. 2T1. 

1, Eminent Domain— CiOMPBNSATioN—CoNSBQUBNTiAL Damages. 

When proceedlngs are takea by the United States, under the act of Au- 
pist 1, 1888 (2 Supp. Rev. St. 601), to condemn lands for a lock and dam 
on a navigable river, in a state which, llke Keutueky, has no statute re- 
lating to the eondemnation of land for such purposes, the compensation to 
be avyarded must be determlned upon the prtnclples of the common law, 
and no allowance for consequential damages can be made. 

2. Same, 

Neither a temporary floodlng of other lands than those taken, not amount- 
Ing to a "taking" of the flooded lands, nor an anticipated change in the 
current of the stream, nor an anticipated Increase of danger te the prop- 
erty of the landowner from flre during the construction, is a proper sub- 
ject of compensation, each being a purely consequential Injury. 
8. Same— Subséquent Damage. 

It seems that if, after such improvement is completed, other lands than 
those taken are foimd to be permanently flooded, a right of action for the 
value of such lands would arise, which would not be barred by the eon- 
demnation proceedlngs. 

In Error to the District Court of the United States for the District 
of Kentucky. 

This was a proceeding by the United States and W. M. Smith, at- 
torney, against the High Bridge Lumber Company for the eondem- 
nation of certain lands. Judgment was entered in the district court 
awarding the défendant |4,750. Défendant brings error. Affirmed. 

This was an action by the United States for the eondemnation of 10,232 
acres of land, the property of the plaintiff in error, and necessary to the érec- 
tion and maintenance of a lock and dam for the improvement of the Ken- 
tucky river. The proceeding was by pétition, flled in the district court of the 
United States for the district of Kentucky. The suit was begun and prose- 
cuted under and by vlrtue of an act of congress which authorizes the seere- 
tary of war to cause proceedlngs to be Instituted, in the name of the United 
States, and in the United States circuit or district court of the district wliere- 
In such real estate Is located, "for the acaulrement by eondemnation of any 
land, rlght of way, or materlal needed to enable hlm to maintain, opeiate, or 
prosecute works for the improvement of rlvers and harbors for which pro- 
vision has been made by law; such proceedlngs to be proseeuted In accord- 
ance wlth the laws relatlng to suits for the eondemnation of property of the 
States whereln the proceedlngs niay be instituted." That act, by section 2, 
provides that: "The practlce, pleadings, forms and modes of proceedlngs In 
causes arlslng under the provisions of this act shall conform, as near as may 
be, to the practlce, pleadings, forms and proceedlngs existing at the time in 
llke causes in the courts of record of the States within which such circuit or 
district courts are held, any rule of the court to the contrary notwithstand- 
ing." Act Aug. 1, 1888 (2 Supp. Rev. St. 601). Kentucky has no statute pro- 
vlding for the eondemnation of private property for any other than rallway 
construction, and the only procédure in suits of this kind Is that prescribed 
for the eondemnation of lands for railroad purposes. Barb. & C. St. Ky. § 835 
et seq. 

The practlce pursued In this case was that prescribed In the section above 
cited. Upon the filing of the pétition describlng the property sought to be 
condemned, the purposes to which it was to be put, and the authority for the 
application, an order was made requiring the défendant to appear and Bhow 
cause why commissioners should not be appointed to assess the value of the 
land desired and the damages sustained by the owner. Upon appearance, and 
after argument, three commissioners were appointed. Thèse commissioners, 
by the order of appointment, were directed to go upon the land and assess the 
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value and damages as thereln directed, and report thelr flndîng tti détail,— 
"that is, they will say what Is the actual présent cash value of the land con- 
demned; then they will report the amount of damages, if any, that may re- 
sult to the adjacent lands of said owners, and they will report In fuU In what 
sald damages conslst; then they will report the amount in value of the bene 
flts that may resuit to the land, and in what said beneflts consist. But they 
will not conslder any damages that may resuit to adjacent property of défend- 
ant by reason of any overflow, or any other damages that may hereafter re- 
suit by the construction or opération of said lock and dam, such damages not 
being considered in thèse proceedings." 

The défendant, the Hlgh Bridge Lumber Company, was a corporation of 
the State of Kentucky, owning and operating a large sawmill upon the bank 
of the Kentucky river. To the order of the court instructing the commission- 
ers as to the measure of valuation, the défendant then and there objected and 
excepted. The commissioners thus appointed filed a report in thèse words: 

"The undersigned, commissioners appointed by the district court of the 
United States, district of Kentucky, as shown by copy of the order of court 
herewith attached and marked Exhibit D, af ter being duly swom, as shown by 
Bxhibits A, B, and C, hereto attached, hâve valued the land, containing 10,232 
acres more or less, lying in Jessamine county, state of Kentucky, at thirty- 
five hundred dollars ($3,500). The commissioners flnd that this land is used 
occasionally for storlng logs along the water front, and that the company has 
been renting the buldings located thereon to its employés for the sum of one 
hundred and seventy-flve dollars ($175) per annum. This earning power and 
the occasional use of the land for storing logs, together with the value of the 
spring to the company, was the basls for the above flnding. The adjacent land 
of the défendant lylng down the river and west of the land condemned, is 
damaged to the extent of seven hundred and fifty dollars ($750). The taking 
and cutting this part of the land from that of the main property of the de- 
fendant prevents the advantageous use of the same as heretofore. This land 
was valued on the basis of $1,000, based on its eaming power for the purpose 
for which it was used, and the commissioners conslder that it woiild be dam- 
aged 75 per cent. The land adjacent to the land condemned and east of it up 
the river and on which the mill and lumber yard are located, the commission- 
ers find: First. One hundred dollars ($1(X)) for a fence necessary to the de- 
fendant to separate its property from that condemned. Second. The commis- 
sioners find four hundred dollars ($400) the cost necessary to level the ground 
for lumber storage purposes. Thlrd. The commissioners further flnd fifteen 
hundred dollars ($1,500) for the extra expense the défendant would hâve to 
incur by reason of the extra hazard in the way of flre risk during the con- 
struction of the lock and dam. This was based on an advance of about one 
per cent on the présent rate of Insurance. The property on hand was valued 
at $50,000, making it necessary for the défendant to pay out for such increased 
risk $500 per annum, and for three years (which time it is estimated it will 
take to complète the lock and dam) they would hâve to incur an expense of 
($1,500) fifteen hundred dollars. The commissioners flnd that no beneflt will 
resuit to the land. The commissioners hâve not considered any damages that 
may hereafter resuit by reason of any overflow, or any other damages that 
may hereafter resuit by the construction or opération of said lock or dam. 
The land sought to be condemned in this action is the propei'ty of the High 
Bridge Lumber Company, a corporation, and its principal place of business 
Ib at High Bridge, Jessamine county, Kentucky. 

"C. C. Mengel, Jr., 
"L. H. Willis, 
"W. W. Stephenson, 
"Commissioners." 

Exceptions to this report were flled by the plaintifE in error, in words and 
figures as follows: 

"(1) The commissioners erred in not allowing the High Bridge Lumber Com- 
pany damages for the dépréciation, by the lock and dam number 7, of its plant 
Bituated upon the eastern end of its property adjoining the 10,232 acres of 
land sought to be condemned herein; that said piant will be diminished in 
value by reason of the building of the lock and dam number 7 at the point 
v.69F.no.4— 21 
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at which the same* bas been located, being about 400 feet down tUe river 
from the lumber yard of the High Bridge Lumbe ; Company, with the loek 
on the Jessamine county side of the river, on whlch side defendant's prop- 
erty is sltuated, to the extent of 25 per cent of its value,— that is to say, m 
the sum of at least $10,000. (2) The commissioners erred in not ronsidering 
any damages that may hereafter resuit to défendant by rcascn of overflow 
of the lands of the High Bridge Lùmber Company In conséquence of the 
building of the dam aforesaid. (3) The commissioners erred In not consid- 
ering the damages that will hereafter resuit to the trafic and business of 
défendant, High Bridge Lumber Company, by the construction of said loclî 
and dam. (4) The report of the commissioners is incorrect, Incomplète, de- 
feetive, and erroneous, because the court erred in Instructing the said com- 
missioners that they should not consider any damages that may resuit to 
adjacent property of défendant, High Bridge Lumber Company, by rea- 
son of any overflow or any other damages that may hereafter resuit by the 
construction or opération of said lock and dam number 7, and the court 
erred in adjudging that such damages are not considered In thèse proceed- 
ings. (5) The said report of the said commissioners is def ective and in- 
complète, because the said commissioners failed to rnuke any inquiry as to 
the location of the gateway of the dam, and to ascertain on whlch side of 
the river the gateway of the dam— that is to say, the lock pit— is to be 
sltuated. That the location of said gateway of the dam or lock pit Is a 
material and Important point in this proceeding, and the location of the same 
on the Jessamine county side of tlie river hàs been determined upon by the 
engineers of the United States in charge of said work, and that fact could 
hâve been ascertalned by the said commissioners by application to said of- 
flcers. The damages resulting to the High Bridge Lumber Company from 
the location and érection of said gateway of the dam, or lock pit as afore- 
said, could hâve been ascertalned by the said commissioners. It was the 
duty of the said commissioners, under the Instructions of the court, to re- 
port the damages that will resuit to the business and property of the défend- 
ant by reason of the location and érection of said gateway or lock pit as afore- 
said, and the conséquent changing of the trafflc of the Kentucky river at that 
point. That the whole business of the High Bridge Lumber Company will 
be seriously afCected thereby, and great damage will resuit to It in the op- 
ération of its business, from the fact that it will not be able to supply its 
mlll with logs without great eost and Inconvenience. and conséquent loss and 
damage. That the business of said mill from the river will be changed to 
such an extent that It wIU be Impracticable for the High Bridge Lumber 
Company to brlng its logs down the river to the mill, excejot at great ex- 
pense, and by the construction of a boom, and the employment of a large 
force of men, on heavy wages, and the profits of its business would be 
thereby greatly diminished, and the value of its plant and business Im- 
paired, to the extent aforesaid. (6) The lands of défendant will be over- 
flowed by the damming of the Kentucky river, as aforesaid, and its property 
and plant da.maged in a large sum, to wlt, in the sum of !?2,000. The de- 
fendant will be compelled to change and reconstruct part of its mill plant, 
and be foroed to eut down trees and clear its land on the said river, in or- 
der to get logs to Its mill, and to maintain its landing for its supply of logs 
for its business, and the commissioners erred in not allowing défendant 
damages for such necessary changes of its plant and manner of doing busi- 
ness, and such overflow of its lands. (7) The boiler and a large and in- 
dispensable portion of the machinery of the High Bridge Lumber Company 
is sltuated in a cellar under the mill, and the overflow of the water which 
will resuit from the construction of the dam, and the opération thereof, will 
submerge the said boiler and macliinery, and ruin the same, and stop the 
opérations of said mill, to the damage and injury of the said High Bridge 
Lumber Company in a great sum of money, to wit, ? ; and the commis- 
sioners erred in not assessing and allowing to said lumber company damages 
for such overflow and destruction and damage of said boiler and other ma- 
chinery." 

The United States excepted to so much of the report as awarded to the 
plaintiff in error the sum of $1,500 for increased cost of fire insurance, 
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rleGiiiod a resuit of Increased danger by flre during construction of the lock 
and dam. AU the exceptions filed by plaintiff in error were overruled. Tlie 
exception talsen by the government was sustained. The report thus corrected 
was conflrmed, and judgment awarded accordingly. The action of the court 
in OTcrruling the exceptions of the plaintiff in error, and its action in sus- 
taining the exception filed by the défendant in error, Is the subjeet of the 
assignaient of errors filed by the plaintiff in error. 

Pirtie & Trabue and Bronough & Bronough, for plaintiff in error. 
W. M. Smith, U. S. Atty., for défendants in error. 

Before TAFT and LURTON, Circuit Judges, and SEVEEENS, 
District Judge. 

LURTON, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The several assignments of error présent substantially but one 
question, and that is, whether the district judge erred originally in 
instructing the commissioners "not to consider any damages that 
may resuit to adjacent property of the défendant by reason of any 
overflow, or any other damages that may resuit by the construction 
or opération of said lock and dam." The anticipated diversion of the 
current of the stream front one side of the river to the other, there- 
by inconveniencing the conduct of the business of the High Bridge 
Lumber Company, and the anticipated raising of the level of the 
stream causing overflows and a conséquent damage to its mill ma- 
chinery and to the use of its adjacent lands for the purposes of its 
business, are manifestly injuries not directiy the resuit of the taking 
of the small parcel desired by the government, but damage antici- 
pated as conséquent upon the construction and maintenance of a 
lock and dam in the Kentucky river. If the land condemned had 
been acquired by purchase, the same resuit to the remainder might 
be as well anticipated; or, if the condemned parcel had belonged to 
a différent owner, the High Bridge Lumber Company would be sub- 
jected to the same class and kind of injuries, as a resuit of the im- 
provement of the river. The supposed increase of risk from flre 
during the work of construction belongs to the same class of conse- 
quential damages. The question at last is this: Do such damages 
constitute, within the meaning of the constitutional limitation up- 
on the taking of priyate property for public uses, any part of the 
value of the land condemned, or any part of that "just compensation" 
which the owner is entitled to demand before he can be deprived of 
his property? 

The commissioners hâve already allowed satisfactory compensa- 
tion to the owner for any impairment of the value of the remainder 
of its land by reason of the relation of the part taken to the remain- 
der of the owner's tract. This was obviously just. A strip carved 
out of a tract, in such a way as to divide the remainder, might very 
seriously affect the enjoyment of the parts not taken. If thereby 
the value of the adjacent and remaining land is impaired, such im 
pairment constitutes an élément to be considered in assessing the 
value of that which is condemned. The relation of that taken to 
that which is left is, therefore, a proper élément to be estimated in 
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assessing a "just compensation." Cooley, Const. Lim. side pp. 565- 
568. 

But plaintiff in error insista ttiat the district judge should havé 
gone further by allowing anticipated damages to the^ remainder 
conséquent upon the use to which the condemned parcel is to be put. 
Let us consider the purpose for which this land Is desired, and the 
use to which it is to be put. The Kentucky river is a navigable 
stream, accessible from states other than that in which it lies, and, 
lierefore, within the constitutional powers of congress over the nav- 
igable waters of the United States. Congress may rightfully open 
and keep open such a river for the public beneflt, and may make 
such improvements as its discrétion may dictate for the purpose of 
maintaining its safe and profitable navigation. G-ilman v. Philadel- 
phia, 3 Wall. 721-725; Scranton v. Wheeler, 16 U. S. App. 152, 6 C. 
0. A. 585, 37 Fed. 803. The power to lock and dam such a stream 
in the interest of navigation is unquestioned. Now, if it be assumed 
that the gâte of this structure shall be so placed as that the direc- 
tion of the current of the stream will be changed in a way which 
shall impair the usefulness of the lands of the plaintiff in error 
above the dam, ând that, as a further conséquence of the présence 
of the dam in the river, the level of the water above it shall be so 
raised as to overflow t\e lands of riparian owners, including plain- 
tiff in error, may such consequential damages to plaintiff in error 
be considered in estimating the value of the parcel now condemned? 
The well-settled rule in respect of consequential injuries resulting 
from the prudent and skillful construction of public works by the 
government or the state, or those acting under législative authority, 
is that for such damages no action will lie unless expressly conferred 
by statute. Cooley, Const. Lim. side pp. 541-543; Transportation 
Co. V. Chicago, 99 U. S. 635-641; Railroad Co. v. Bingham, 87 Tenn. 
522, 11 S. W. 705; Smith v. Washington, 20 How. 135. In Trans- 
portation Co. V. Chicago, cited above, this doctrine is very clearly 
stated. Justice Strong sums up the discussion by saying: 

"The remedy, therefore, for a consequential Injury resulting from the state's 
action throTigli its agents, If there be any, must be that, and that only, whîcli 
the législature shall give. It does net exlst at common law. The décisions to 
which we hâve referred were made In view of Magna Charta, and the restric- 
tion to be found in the constitution of every state, that private property shall 
not be taken for public use without just compensation being made. But acts 
done in the proper exercise of govemmental powers, and not directly eneroach- 
ing upon private property, though thelr conséquences may impair its use, are 
universally held not to be a taking within the meanlng of the constitutional 
provision. They do not entitle the owner of such property to compensation 
from the state or Its agents, or give him any right of action. This is sup- 
ported by an immense weight of authority. Those who are eurious to see the 
décisions will find them collected in Cooley on Constitutional Limitations 
(page 542 and notes). The extremest qualification of the doctrine is to be 
found, perhaps, In Pumpelly v. Green Bay Co., 13 Wall. 166, and in Eaton v. 
Railroad Co., 51 N. H. 504. In those cases It was held that permanent flooding 
of private property may be regarded as a 'taking.' In those cases there was a 
physlcal Invasion of the real estate of the private owner, îund a practical 
otister of his possession." 

One difflculty in ail such cases is to détermine wliat are conse- 
quential damages, when a part onlyof a larger parcel belonging tothe 
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same owner is sought to be condemned, and anotlier grows out of 
the varying terms of statutes prescribing the nature of the damages 
which are to be ascertained as a condition upon which. the right of 
eminent domain may be exercised. In this case tbere is no statute 
prescribing the damages to be assessed. The Kentucky statute 
concerns only the damages which are to be allowed as a condition 
upon which railroad corporations are allowed to condemn lands or 
materials necessary in railroad construction. The provision in the 
act of congress heretofore cited, requiring condemnation proceedings 
to be prosecuted "in accordance with the laws relating to suits for 
the condemnation of property of the states wherein the proceedings 
may be instituted," has no application to a condemnation for river 
improvement purposes instituted by the United States, other than 
to require that the practice and proceeding shall, "as near as may 
be," be in accordance with like causes in the courts of record of the 
state within which such circuit or district court is held. It is not 
to be conceived that congress intended that a législative requirement, 
giving to an owner consequential damages when his land was sought 
to be appropriated by a railroad company, should bave application 
when the United States undertakes to condemn land necessary for 
the improvement of navigation. The right of eminènt domain is a 
common-law right, inhérent in every sovereignty unless denied by its 
fundamental law. It is a right which exists in the fédéral govern- 
ment, and may be exercised by it within the states, so far as nec- 
essarv to the enjoyment of the powers conferred upon it by the con- 
stitution. Cooley, Const. Lim. 526; Kohi v. U. S., 91 U. S. 367; U. 
S. V. Jones, 109 fj. S. 513, 3 Sup. Ct. 346. Congress may create a 
spécial tribunal for condemnation purposes, adopt the tribunals of 
the states, or authorize purely common-law proceedings in the courts 
of the United States. In the absence of direction by congress, as 
to the tribunal or mode of procédure, an action at common law will 
lie in the name of the United States in the district in which the 
land to be condemned lies. Kohi v. U. S., 91 U. S. 367; U. S. v. 
Jones, 109 U. S. 513, 3 Sup. Ct. 346. The only constitutional limi- 
tation upon this right of eminent domain is found in the provision 
which forbids the taking of private property for public purposes 
without just compensation. That congress may delegate to state 
tribunals the power to flx and détermine the amount of compensation 
to be paid by the United States for private property taken by them 
for public purposes, or adopt the rules of law prescribed by the state 
for that purpose, is not to be doubted. The case of U. S. v. Jones, here- 
tofore cited, arose under an act of congress which assumed ail liabil- 
ity theretofore or thereafter incurred, both on account of the taking 
and overflowing of lands in the prosecution of the Fox River improve- 
ments, when the same should be "ascertained in the mode provided 
by the laws of the state." The Wisconsin statute expressly pro- 
vided for compensation for lands "overflowed or otherwise injured 
or taken." There was, therefore, no doubt about the liability of 
the United States for any judgment which might be pronounced by 
a Wisconsin court acting under the Wisconsin statute. The act of 
congress under which this action was begun may be said to adopt 
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the law of Kentucky, so far as applicable to a condemnation pro- 
ceeding of this kind. , But the law of Kentucky does not prescribe 
any rule of damages applicable to a condemnation for any other 
th&n railway construction purposes. We are, tlierefore, to déter- 
mine under the principles of the common law what is "just compen- 
sation," within the meaning of the flfth amendment of the constitu- 
tion of the United States, for the land hère sought to be condemned. 

We hâve already seen that, under the well-settled common law 
applicable to such cases, damages not directly conséquent upon the 
"taking," but incident to or conséquent upon the construction and 
opération of a public improvement in a prudent and skillful manner, 
are damnum absque injuria, unless such injuries are to be compen- 
sated by the terms of the statute under which the work was prose- 
cuted. But the insistence of the plaintiff in error is that, if the 
increased cost of insurance or the diversion of the current of the 
stream from one side of the stream to the other be consequential, 
the injury from overflow will be a "taking," within the meaning of 
the constitution. For this the case of Pumpelly v. Green Bay Ce, 
13 Wall. 181, has been much relied upon. That case does undoubt- 
edly hold that a permanent flooding of private property may be re- 
garded as a "taking." But that case was subsequently cbaracter- 
ized as "the extremest qualification of the doctrine," as to non- 
liability for consequential injuries resulting from a public improve- 
ment and without négligence. Transportation Co. v. Chicago, 99 
U. S. 642. The opinion just cited likewise calls attention to the 
fact that there was in that case an actual "physical invasion" of 
private property amounting to a "practical ouster." In this case 
there has been no présent appropriation or physical invasion of any 
part of the remainder of the lands of plaintiff in error. There may 
never be such a permanent flooding as, under the Pumpelly Case, 
will amount to a "taking." If, as apprehended, the level of the river 
shall be raised, so as to flood the remaining lands of plaintiff in 
error, but not of such a permanent character as to amount to a per- 
manent flooding and a practical ouster of the owner, then, under the 
gênerai rule, the owner, as a riparian proprietor afOected by such 
extraordinary or temporary flooding, will hâve sustained only such 
consequential damages as any and ail other riparian proprietors 
will sustain as a conséquence of the improvement of the river in 
the public interest. On the other hand, if the construction of the 
dam shall resuit in such permanent flooding as to amount to a "tak- 
ing," the right of action for the value of the land then taken will 
for the flrst time arise, and could not be regarded as barred by the 
présent proceeding. 

What we hold is: First, that a mère temporary flooding, not 
amounting to a "taking," and not the resuit of négligent construc- 
tion or maintenance, is an injury consequential upon the proper and 
lawful improvement of a navigable river, and is not such an injury 
as would be actionable. That such injuries are apprehended in 
respect of lands of plaintifl: in error not condemned gives no greater 
right to recover than if the purpose was to construct the pro- 
posed dam on the land of a third person. Second. To now seek 
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compensation for the remainder of the land on the theory that the 
dam will be so constructed and maintained as to permanently flood 
the remainder, and amount to a "taliing" of such land, is prématuré. 
The remainder has not yet been "taken," and until it bas been ap- 
propriated in fact, by permanent flooding, no right to be compen- 
sated will accrue. Third. Neither the anticipated change in the 
current of the river, nor the anticipated increase in danger from lire 
during the work of construction, are proper subjects for compensa- 
tion. Both are injuries purely consequential, and constitute no 
actionable claim against the government. 

The case of Van Schoick v. Canal Co., 20 N. J. Law, 249, was a 
case where a statute controlled the condemnation, and gave the 
right only upon compensating the owner for ail damages sustained. 
The case turned upon the meaning of the language of the statute 
requiring an assessment of ail "damages sustained by the owner." 
The court construed tke phrase as contemplating a recovery by the 
owner of "ail damages accruing to the owner of lands from any and 
every physical eflect produced by the construction and use of thfe 
canal, • * • whether they arise from the altération or destruc- 
tion of a public or private way, the exclusion or the overflowing of wa- 
ters, the altération or change in the current of streams or in the 
destruction of crops, the détérioration of adjacent lands by leak- 
age, or whatever other damages may resuit from the natural and 
physical effects produced by the canal." The cases cited from the 
Kentucky courts, including Asher v. Railroad Co., 87 Ky. 391, 
8 S. W. 854, likewise turn upon thé construction of the statutes pre- 
scribing the damages recoverable. Where there is a statute re- 
quiring compensation in condemnation cases for consequential in- 
juries to property not taken, ail such damages will presumptively 
be paid for by the amount awarded in the condemnation proceeding. 
Pearce, R. R. 203; Railroad Co. v. Thillman, 143 111. 135, 32 N. E. 529; 
Van Schoick v. Canal Co., 20 N. J. Law, 249. 

The conclusion we reach is that the judgment must be afSrmed. 
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C0STOMS DuTiEs— Classification— Metallic Pins. 

Hat and lace pins having lieads of glass or similar material (métal being 
of chief value in the hat pins, and glass or glue in the lace pins) are duti- 
able as "metallic" bonnet and lace or belt pins, under paragraph 206, Act 
Oct. 1, 1890, and not as manufactures of métal, under paragraph 215. 

This was an application in behalf of the United States for a review 
of the décision of the board of gênerai appraisers reversing the action 
of the collecter of the port of New York as to the rate of duty on 
certain merchandise claimed by H. Wolff & Co. 

James T. Van Eensselaer, Asst. U. S. Atty. 

Albert Comstock (of Comstock & Brown), for défendants. 
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TOWNSEND, District Judge (orally). The articles in question 
are hat and lace pins haying heads of glass or similar mater ia!; 
métal being of chief value in the hat pins, and the glass or glue of 
chief value in the lace pins. The coUector classiâed them for duty 
at 45 per cent, as manufactures of métal, under paragraph 215 of the 
taï'iff act of 1890. The importers claimed that they should be as- 
sessed for duty at 30 per cent, ad valorem, under paragraph 206 of 
said act. The board of gênerai appraisers reversed the action of the 
collector, and classified them for duty as "metallic" bonnet and lace 
or belt pins, respectively, under said paragraph 206. From this 
décision the government appeals. 

This case présents a différent question from those referred to and 
relied upon by counsel for the government, where no évidence was 
before the court as to any meaning attached to the article in ques- 
tion, other than the natural one. Hère it appears from the évidence 
of experts that every one in the trade understood the term "metallic 
pins" as a class term, under which were included pins with metallic 
shanks, as distinguished from pins not made in any part of métal. 
It furthermore appears that the word "metallic" primarily signifies 
"pertaining to," or "containing," or "consisting in part of ," métal, and 
in this sensé was used in the subséquent act of 1894, where the lan- 
guage is, "metallic pins," etc., "including pins with glass heads." 
The décision of the board of appraisers is affirmed. 



DRAKE v. PAULHAMUS. 

(Circuit Court of Appeals, Nlnth Circuit. June 24, 1895.) 

No. 'l80. 

ASSIGNMENT FOR BekEFIT OP CrBDITORS — VALIDITT, 

In Error to the Circuit Court of the United States for the Western 
Division of the District of Washington. 

This was an action by W. H. Paulhamus against James C. Drake 
for wrongfully taking a stock of goods from plaintiff's possession. 
The défense was that Drake was a United States marshal, and took 
the property under a writ of attachment as being the property of 
one W. R. Lindsay; and that Lindsay had conveyed it to Paulhamus 
unlawfully and fraudulently, in trust for the payment of debts. In 
the circuit court there was a judgment for plaintiff, and défendant 
brought error to this court, by which the judgment was heretofore 
affirmed. 66 Fed. 895. Plaintiiï in error now moves for a rehearing. 

Doolittle & Fogg (0. O. Bâtes and Le Roy A, Palmer, of counsel), 
for plaintiff in error. 

Frederick A. Brown, for défendant in error. 

Before GILBERT, Circuit Judge, and KNOWLES and BELLIISÎ- 
GER, District Judges. 

PER CURIAM. In the pétition for rehearing it is urged that the 
court overlooked the distinction between an assignnient directly to 
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creditors, and one in trust for creditors. The distinction was uot 
OTerlooked. If there was a trust created between Paulhamus and 
the creditors, wliose assignée he was, it was not created by Lindsay, 
the debtor. Lockliart v. Stevenson, 61 Pa. St. 64 The rehearing 
is theref ore denied. 

WANAMAKER et al. v. COOPER, Collector. 

(Circuit Court, B. D. Pennsylvania. June 25, 1895.) 

No. 21. 

CusTOMs DuTiEs— Appka-ISBmbnt — Protest and Appbal. 

In appraising certain goods, the appraiser made an addition to tlie en- 
tered value of the invoice by dlsallowing a commission of 2i^ per cent, 
claimed as a discount for cash paid on the purchase. This was done, as 
the appraiser said, "to make market value," the discount being considered 
as excessive. Against his action the importers protested. Held, that it 
must be assumed that the discounts were not arbitrarily rejected by the 
appraiser, but that the same were taken as the measure of the "advance" 
which he deemed it his duty to make in ascertaining actual market value, 
and that, therefore, the remedy of the importer was not by protest, but 
by an appeal for reappraisement. 

This was an application by John Wanamaker, importer of cer- 
tain merchandise, for a review of the décision of the board of gênerai 
appraisers sustaining the décision of the collector of the port of 
Philadelphia in respect to the dutiable value of such merchandise. 

The imports consisted of certain dress goods, and the appraiser 
made "an addition to the entered value of the invoice" by disallow- 
ing a commission of 2| per cent claimed as a discount for cash paid 
on the purchase. This was done, as the appraiser said, "to make 
market value," the discount being considered as excessive. The im- 
porter protested on the grounds (1) that the goods "were not ap- 
praised at their actual market value in the principal markets of the 
country of exportation at the time of exportation," as reguired by 
law ; (2) "that the practice of the appraiser in making additions to 
petitioner's invoices by disallowing certain discounts appearing oii 
the same" was at variance with the treasury régulations and the dé- 
cisions of the courts. 

The collector aflSrmed the décision of the appraiser on the ground 
that there should hâve been an appeal for reappraisement, and not 
a protest. The collector's décision was aiBrmed by the board of 
gênerai appraisers, which held that the appraiser had disallowed 
the discount, "to malie market value," as stated by him, and that he 
did not décide "that discounts for cash, if properly charged, could 
not affect market value, or the amount of duty chargeable." They 
further said that where the "appraising offlcer proceeds upon a 
wrong principle, contrary to law," his décision may be assailed by 
protest, but that this was not such a case. 

Frank P. Prichard, for importer. 

Ellery P. Ingham, U. S. Atty., for the Government. 

DALLAS, Circuit Judge. Irrespective of the explanatory letter 
written by the appraiser some time after he had made his report, 
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it must be àssumed that the discounts which. ^s^ere "disallowed" by 
him werenot arbitrarily rejected, but were taken as the measure 
of the "advance" which he deemed it his duty to make in appraising 
"the true and actual market value • * * of the merchandise." 
This understanding of the appraiser's officiai action reconciles it 
with the law. There is, at least, no évidence that he intended to 
exceed his powers, and the presumption is that he did not. This 
view of the présent oasè is, I think, rendered necessary by the ré- 
cent judgment of the court of appeals for this circuit in the case of 
U. S. V. Kenworthy,^ which, as yet, bas not been officially reported. 
It follows that the board of appraisers was right in holding that 
"the remedy of the appellant * * * was by appeal for reap- 
praisement, not by protest"; and therefore its décision is affirmed. 



Ex parte HOUGH. 

(Circuit Court, W. D. North Carolina. July 29, 1S95.) 

Interstate Commbrce— Licenses. 

Acts N. 0. 1895, c. 116, § 25, requlring every one, before engaging te 
seUing pianos or organs by sample, list, or otUerwise, in tbe state, to pay 
$250 for a license, is, in the case of one seUing by sample and list, as 
agent for a manufacturer and dealer located In anotlier state, void, as a 
régulation of Interstate commerce. 

Pétition of W. L Hough for writ of habeas corpus. Granted. 

Tucker & Murphy, for petitioner. 

Soliciter R. S. McCall, for the State of North Carolina. 

SIMONTON, Circuit Judge. This case cornes up on the pétition 
of W. I. Hough, praying a writ of habeas corpus. He is in the cus- 
tody of the sherifE of Buncombe county, N. C, chargea with the vio- 
lation of the revenue law of that state. The following is an agreed 
statement of facts: 

"It is agreed between Robt. S. McCall, sollcltor for the state of North Caro- 
lina, and Tucl^er & Murphy, attomeys for the petitioner, W. J. Hough, that 
the facts In this case are as follows: The tV. W. Kimball Company are 
manufacturers and wholesale dealers In pianos and organs In the city of 
Chicago, In the state of Illinois, and wlth no place of business in North Caro- 
lina; that the petitioner is the duly-authorized sollcltlng agent of sald KlmbalI 
Company for the sale of pianos and organs in North Carolina; that, as such 
agent, the petitioner hàs engaged In the business of selllng and oCering to 
Bell pianos and organs bi sald state, by: sample and by list; that on the Ist 
day of July, 1895, the petitioner, as such agent and représentative of said 
Kimball Company, sold, by sample and by list, an organ of the said Kimball 
Company to Steptien Smith, In Buncombe county, North Carolina; that neither 
the petitioner nor said Kimball Company paid a tax of two hundred and 
flfty dollars to the state treasurer of North Carolina before engaging in said 
business and maklng sald sale, as requlred by the acts of the gênerai assem- 
bly of North Carolina (chapter 116, § 25>, enacted at the session of 1895." 

The prisoner is charged with the violation of section 25, c. 116, 
Acts 1895, of the gênerai assembly of North Carolina. The section 
is as follows: 

» 68 Fed. 904. 
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"Every person, company or manufacturer who shall engage in the business 
of selling pianos or organs by sample, llst or otlierwise in the state, shall 
before selling or olïering for sale any such instrument, pay to the state 
treasuTer a tax of two hundred and flfty dollars, and obtain a license wliich 
shall operate one year from its date and ail such licenses shall be counter- 
signed by the auditor and no other license tax shall be required by counties, 
cities or towns." 

At the argument of the case, while I hâve net had the beneflt of 
any argument on the part of the state, I hâve been assisted by an 
exhaustive collection of authorities on the part of the counsel for 
the petitioner. He bas clearly shown that in cases like this the uni- 
form conclusion of the suprême court of the United States is that 
such a tax law is in conflict with the Interstate commerce provisions 
of the constitution of the United States. It is a régulation of com- 
merce, — to that extent a restriction upon it, — notwithstanding that 
congress, whose control over commerce is suprême, bas elected that 
it should be free and unrestricted. Brown v. Maiyland, 12 Wheat. 
43C; Welton v. Missouri, 91 U. S. 275; State Freight Tax Cases, 15 
Wall. 232; Robbins v. Taxing Dist, 120 U. S. 489, 7 Sup. Ct 592; 
Corson V. Maryland, 120 U\ S. 502, 7 Sup. Ct. 655; Leloup v. Mobile, 
127 U. S. 640, 8 Sup. Ct 1380; Stoutenburgh v. Hennick, 129 U. S. 
141, 9 Sup. Ct. 256. In the late case of Brennan v. Titusville, 153 
U. S. 289, 14 Sup. Ct. 829, the cases are reviewed and confirmed. The 
section in question is in conflict with the constitution and laws of 
the United States, and the imprisonment of the petitioner there- 
under unlawful. Let him be discharged, and go hence without day. 



AMERICAN PNEUMATIC TOOL CO. v. FISHER et aL 

(Circuit Court, S. D. New ïork. August 12, 1895.) 

1. Patents — Païentablb Invention— Pnbxtmatic Tools. 

There is patentable invention in bringing together and adapting in size, 
proportion, and relation the yarlous parts necessary to form a cylindrical 
.pneumatic drilling tool which may be held in, and guided by, the hand 
whlle at work, even though like parts, operating by steam or air in sim- 
ilar ways in engines of varions sorts, were previously known. 

2. Samb— Pkeumatjc Drilling Tools. 

The Bâtes patent. No. 3(34,081, for a pneumatic drilling tool, shows pat- 
entable invention, and is infringed by a tool made substantially in accord- 
ance with tlie Drawbaugh patent. No. 472,405. 

This was a suit in equity by the American Pneumatic Tool Com- 
pany against Robert Fisher and others for infringement of a patent 
for a pneumatic drilling tool. 

Thomas B. Kerr and Léonard E. Curtis, for plaintiff. 
Edward H. Brown, for défendants. 

WnEELER, District Judge. This suit is brought upon patent No. 
364,081, dated May 31, 1887, and granted to Albert J. Bâtes for a 
pneumatic drilling tool; and upon No. 373,746, dated November 22, 
1887, and granted to James S. MacCoy, but not now claimed to bave 
been infringed. Thèse tools are for doing work doue by haiid tools 
"with a mallet. They are cylindrical, for being held in, and guided to 
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tlie work by, the liand, with the working tool held by it at one end, 
Mammered by a piston moved very rapidly by air forced in at the 
other end, and directed automatically by a valve working trans- 
versely, and air passages, into the cylinder alternately at one side 
and the other of the piston, and ont at exhausts. Such tools for 
gênerai use in such work appear to hâve been originated by MacCoy, 
as shown by his patents Nos. 323,058, dated July 28, and 326,312, 
dated September 15, 1885. Others for pai-ticular uses were origi- 
nated by other persons, and among them that for a dental plugger, 
by Benaiah Fitts, as shown by his patent No. 265,950, dated October 
17, 1882. Thèse are nearest of any to the tool of the Bâtes patent; 
and that of the MacCoy patent is nearest of either of thèse. In the 
Fitts plugger the valve is in a separate cylinder, and mechanically 
operated; and in the MacCoy tool it is in the piston. The Fitts 
device was specially adapted to dental work, and could not be made 
to take the place of the hand and mallet in other work. Making 
room for the valve in the piston of the MacCoy tool weakened it as 
a hammer, and the opération of the valve in it made it wear out 
the cylinder irregularly. Bâtes arrangea the valve in a separate 
chamber in the same cylinder, and strengthened the piston as a ham- 
mer, and improved its opération, by making it solid. The spécifica- 
tion and drawings of his patent show and describe the valve so lo- 
cated in a separate chamber in the same cylinder with the solid pis- 
ton, and set forth the air passages about, and the opération of, the 
several parts with much intricacy, not necessary to be followed hère. 
There are nine claims, one only being relied upon, which is : 

"3. In the pneumatic drilling tool described, and In combination with the 
case liaving an Inlet and exhaust port, the cylinder having a piston chamber 
and a valve chamber arrangea separate from each other and connected by 
means of ports and air passages, the piston, and valve for controlling said 
piston through the médium of said ports and air passages, substantially as 
and for the purpose set forth." 

The Bâtes patent thus appears to be for a useful invention of an 
improvement upon the MacCoy tool. The valve is located and oper- 
ated so differently from that of the Fitts plugger that invention 
would be required to adapt that, like this, to the MacCoy tool ; and, 
as to that, this appears to be also a new improvement, for which 
Bâtes was well entitled to a patent. Eailway Co. v. Sayles, 97 U. 
S. 554. Many patents of steam and air engines, and devices, are 
set up and proved as anticipations and limitations which would, if 
applicable, overthrow or make avoidable the MacCoy patent on the 
pneumatic tool itself, as well as this one for this improvement; and 
if prier like parts, operating by steam or air in engines of various 
sorts, in similar ways, would anticipate the use of such parts in the 
employment of such power everywhere, that resuit would be well 
accomplished. But the bringing, adapting in size, proportion, and 
relation, and so inclosing such parts as to form a tool of such power, 
capable of guidance to such work by hand, would seem to involve 
high and most useful inventive skill, well worthy of a patent upon 
the tool itself, or improvements of that kind upon it. Potts & Co. v. 
Creager, 155 U. S. 597, 15 Sup. Ct. 194. ïhe combinations of i)arta 
similar to those of this third claim may be found in such engines 
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and devices, operating in a similar way, in relation to tlie otlier 
parts of those machines, but unadapted to the places and uses of 
such a tool. The same quality of inventive skill would be required 
for so bringing in and adapting thèse parts to the others as to con- 
stitute this very usef ul improvement. The claim is expressly for this 
combination in such a tool, and so exclusive of it elsewhere; and 
it seems to well cover, and to be valid for, this improvement. The 
défendants make pneumatic tools of this kind, substantially in ac- 
cordance with the spécifications of patent No. 472,495, dated April 
5, 1892, and granted to Daniel Drawbaugh, for such a pneumatic 
tool. The valve chamber is separate from the piston chamber, and 
the valve, although it works longitudinally instead of transversely, 
does the same thing in substantially the same way as that of this 
claim of the Bâtes patent. So Bâtes' improvement appears to hâve 
been taken by Drawbaugh, and to be used by the défendants. 
Decree for plaintiff. 

AMERICAN SODA-FOUNTAIN CO. v. GREBN et aL 

(Circuit Court, E. D. Pennsylvania. June 4, 1895.) 

Patent Iiîfringembnt Suits — Plbading — Défenses' — Combinatioks ahd 
Monopolies. 

In a suit for infringement of a patent relating to soda-water fountains, 
the answer alleged that complainant company was an iUegal combination 
or trust, formed by a great number of manufacturers of soda-water ap- 
paratus for the purpose of monopolizing and eontrolllng the business In 
soda-water apparatus, flxing the price thereof, and restraining and crush- 
Ing out compétition; that in furtherance of this purpose it had acquired 
a large number of patents, some of which were about to expire, and many 
of which covered unpatentable matter; and that in bringing the suit com- 
plainant sought to harass défendants, and destroy their business, because 
they refused to join in the combination. Eeld, that thèse allégations con- 
stituted no défense, and were irrelevant and immaterial, and must be 
stricken out as impertinent, on motion. 

This was a bill by the American Soda-Fountain Company against 
Robert M. Green, Frank D. Green, and Eobert M. Green, Jr., trading 
as Eobert M. Green & Sons, for alleged infringement of certain let- 
ters patent relating to soda-water apparatus, granted to one Witting. 
The answer denied the infringement, set up some of the usual statu- 
tory défenses, and, in addition thereto, set up certain other matters, 
which complainant has challenged by exceptions. The paragraphs 
excepted to were as follows: 

"(9) They allège that the American Soda-Fountain Company, the complain- 
ant herein, if it be an incorporated body, is formed by an illégal combination, 
in the form of a trust, of a great number of manufacturers of soda-water ap- 
paratus, who hâve incorporated said company, combination or trust, and com- 
bined and conspired together for the purpose of monopolizing or Controlling 
the manufacture and sale of a staple and necessary article of manufacture, 
such as soda-water apparatus, within and through the United States, and for 
the purpose of fixing the priées at which such soda-water apparatus should 
be sold, and the purpose of llmiting and restraining the production of soda- 
water apparatus, and for the purpose of restraining compétition, and for the 
purpose of harrassing and destroying the business of the manufacturers of and 
dealers in soda-water apparatus not forming part of said company, combina- 
tion, or trust; wherefore, those défendants allège that the complainant herein 
Is a company, combination, or trust unlawful in Its relation or organization. 
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and ULlawful în îts objects, purposes, and methods; and speciflcally charge 
the fact to be that said company, combination, or trust, is unlawful, In that it 
is formed and operated in restraint of trade, and that its objects and purposes 
are unlawful as against public policy. 

"(10) And thèse défendants allège that the combination or trust formed uu- 
der the name of the American Soda-Fountain Company, the complainant here- 
in, has, in furtherance of its object of harassing and destroying the business 
and trade of its rivais, acquired a great number of letters patent of the 
United States, many of which are about to expire, and many of which cover 
unpatentable subject-matter, and has and does circulate and cause to be cir- 
culated among dealers in soda-water apparatus through the United States 
statemenis (not founded upon any adjudication of any court, but purely gra- 
tuitous, and, as thèse défendants allège, baseless) to the efCect that soda-water 
apparatus manufactured and sold'by those défendants is an infringement of 
patents owned by it, and threatenlng suit against purchasers and users of de- 
fendants' spda-water apparatus." 

"(12) And those défendants further allège that the purpose of the complain- 
ant in brihging this suit against thaee défendants, under said patent, is to 
harass, suppress, and destroy the business of those défendants, for the reason 
that thèse défendants, having refused to become a part of the company or 
trust, carried on under the name of the American Soda-Fountain Ccftnpany, 
*re rivais of the said company." 

The foregoing paragràphs were excepted to as impertinent, "be- 
aause the same are wholly immaterial, irrelerant, and cannot be 
properly put in issue in the cause." 

Joshua Pusey, for complainant. 

The complainant allèges that it is a corporation, and is, of course, obliged to 
prove the fact at the very outset. The point of the matters excepted to is 
that the complainant company Is a combination of a great number of manu- 
facturers of soda-water apparatus, formed for the purpose of monopolizing the 
manufacture and sale of a stapleand necessary article of manufacture, to wit, 
soda-water apparatus; wherêfore the complainant company is unlawful in its 
création or organization, and unlawful in its purposes, etc. Now, laying aside 
what would seem to be the absurdity of terming soda-water apparatus as a 
staple and necessary article of manufacture (a manufacture in which any citi- 
zen of the United States is at lîberty to engage in open compétition with the 
complainant), the legality of the charter or organization of the corporation 
cannot be guestioned in a collatéral proceeding, and certainly; not by défend- 
ants in a suit for infringement of letters patent owned by the corporation. Be 
the publie or private wrongs done by the complainant corporation what they 
may, they cannot hère be the subject of inquiiy. The sole questions to be de- 
termined by the court at the final hearing on the bill, the material parts of 
the answer and the proofs, are whether the complainant is a corporation, 
whether the patent was duly granted, whether the complainant has the sole 
Title thereto, whether the patent is valid, and whether the défendants infringe 
ihe same. Thèse questions, if determined in favor of the complainant, wll! 
entitle it to the usual decree for an injunction and an accounting. In princl- 
ple this case is similar to that of Strait v. Harrow Co., 51 Fed. 819 (Wallaee, 
J.), as also Edison ■ Electric Light Co. v. Sawyer-Man Electric Co., 3 G. C. A. 
G05, 53 Fed. 598. 

Défendants' counsel will probably refer in support of their position to Har- 
row Co. V. Quick, on page 608, 71 O. G. (issue of April 23, 1895), also re- 
ported in 67 Fed. 130 (issue of May 21, 1895). In the flrst place, the facts 
and défenses in that case were not the same as those alleged in the parts 
of the answer excepted to in the présent cause. The Harrow Company was 
not organized for the manufacture and sale of the harrows under the patents- 
assigned to it, nor had it e ver engagea in their manufacture and sale; where- 
as, iu clause 9 of the answer in this cause, it is alleged that the complainant 
Is a combination of a great number of manuf acturers of soda-water apparatus, 
etc., combined, etc., for the purpose of monopolizing the manufacture, etc. 
Xn tlie second place, althouglî Judge Baljer, in the cited case, said that 4 
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seemed to him that the court could not sustain the blU wlthout glvlug aUl to 
the unlawful combination or trust represented by the complainant, he goes on 
to remark that the question is not free from doubt, and then proceeds to dé- 
cide the case in favor of the défendants on the ground that they did not In- 
fringe the patent. At most, that part of the opinion upon which the défend- 
ants hère may rely is but a dictum, and a doubting one at that. 

It is flnally submitted that the défendants should not be perrditted to length- 
en and retard the cause, and increase the burden of and costs to the com- 
plainant, by taking thelr testimony touchlng the matters excepted to, and 
thus oblige the complainant to take testimony in rebuttal thereto; and that 
the exceptions should be sustained. 

W. C. Strawbridge, for défendants. 

The paragraphs excepted to do not fall -within the aecepted définition of im- 
pertinent matter. Woods v. Morrell, 1 Johns. Ch. 105; Danlell, Ch. Prac. p. 
349. They are not "long récitals," or "long digressions of matter of fact," 
within the meaning of the above cases. They are comparatively brief para- 
graphs, setting forth succinctly certain matters of défense which may hâve a 
material bearing upon the décision of the cause. "It has been held that a 
short sentence, Inserted out of abundant caution, wiU not be expunged as im- 
pertinent." Fost Fed. Prac. p. 217. The said paragraphs, moreover, constl- 
tutlng, as they do, substantlve défenses to the bill, are not the subject of ex- 
ception, but fall within the rullng In Adams v. Iron Co., 6 Fed. 179. Where 
there appears to be any doubt as to the pertinence of an allégation, it shouia 
be allowed to stand. Ohapman v. School Dist, Deady, 108, Fed. Cas. No 
2,607; Davis v. Crlpps, 2 Younge & C. Ch. 443. A défense similar to that set 
forth in paragraph No. 9 of the answer was held a valid défense in Harrow 
Co. V. Quick, 67 Fed. 130. This matter havlng been held, In one court of com- 
pétent jurisdlction, to constitute a valid défense, should not be expunged from 
the pleadings In another court, at the threshold of the Utigation, as being a 
défense which can In no event become material. 

DALLAS, Circuit Judge. I hâve considered the arguments sub- 
mitted upon the plaintiff's exceptions to défendants' answer, but ad- 
hère to the view which I entertained upon the hearingj and for the 
reaSons then indicated the exceptions are sustained. 
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BONSACK MACH. CO. et al. v. NATIONAL CIGARETTE & TOBACCO 

CO. et aL 

(Circuit Court of Appeals, Second Circuit. June 28, 1895.) 

U Patents — Cigahkttb Machines. 

The Hook xiatent, No. 184,207, for a cigarette machine, covers a patent- 
able and primary Invention, and its second claim Is inf ringed by a ma- 
chine made In accordance wlth reissue No. 11,104, to Robert Hardie, as- 
signer to Henry 0. Elllott 63 Fed. 835, affirmed. 

8. Bamb. 

The Emory "beit patent," No. 216,164, for a cigarette machine, non- 
strued, and liéld not infringed as to claims 10, 12, 14, and 15, by the Elll- 
ott machine (reissue No. 11,104). 63 Fed. 835, reversed. 

t. Bame. 

The Bonsack patent, No. 238,640, for a cigarette machine, construed as 
to claims 6 and 7, and the same held not infringed by the Elllott machine 
(reissue Na 11,104). 63 Fed. 835, reversed. 

L Same, 

The Emory "packing-bar" patent. No. 308,556, for a cigarette machine, 
construed as to claims 1 and 2, and the same held infringed by the Elliott 
machine (reissue No. 11,104). 63 Fed. 835, afflrmed. 
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Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

ïhese were suits in equity by the Bonsack Machine Company 
against Henry C. Elliott and by the Bonsack Machine Company and 
the American Tobacco Company against the National Cigarette Com- 
pany and others, for infringement of four patents for cigarette ma- 
chines. In the circuit court, certain claims of each patent sued on 
were sustained, and found to be infringed, and a decree was entered 
for complainants accordingly. 63 Ped. 835. Défendants appeal. 

Duncan & Page, M. B. Phillipps, A. H. Burroughs, and W. W. Ful- 
1er, for complainant. 
Glenn & Manley, Mr. Baldwin, and Mr. Watson, for défendants. 

Before BROWN, Circuit Justice, and LACOMBE and SHIPMAN, 
Circuit Judges. 

SHIPMAN, Circuit Judge, The Bonsack Machine Company 
brought a bill in equity in the circuit court for the Southern district 
of New York against Henry C. Elliott, which charged infringement 
of four letters patent for cigarette machines, viz.: No. 184,207, 
granted to the assignées of Albert H. Hook, on November 7, 1876; 
No. 216,164, granted to Charles G. Emory and William H. Emory, 
on June 3, 1879, and known as the "Emory belf patent; No. 238,640, 
granted to James A. Bonsack, on March 8, 1881; and No. 308,556, 
granted to Charles G-. Emory, on November 25, 1884, and known as 
the "packing-bar" patent. Upon proofs taken for "final hearing," 
the circuit court granted an injunction against the infringement of 
the second claim of the Hook patent, of the tenth, twelfth, four- 
teenth, and flfteenth claims of the Emory belt patent, of the sixth 
and seventh claims of the Bonsack patent, and of the flrst and sec- 
ond claims of the packing-bar patent. After this interlocutory de- 
cree, the circuit court for the same district, in the bill of equity of the 
Bonsack Machine Company and the American Tobacco Company, 
its licensee, against the National Cigarette & Tobacco Company and 
others, enjoihed the défendants, pendente lite, against the infringe- 
ment of the same claims of the Emory belt and Bonsack patents, by 
the use of the machine known as the "Baron Machine." The de- 
fendants in each case appealed from the respective decrees. The 
Hook invention, which was made in the early part of 1872, was for the 
manufacture of a "continuons" cigarette, of indefinite length, to 
be eut up, as it left the machine, into separate cigarettes of the 
ordinary length. Previously, cigarettes had been made singly by 
hand, and machines existed which were designed to manufacture 
them automatically in the same way. Hook's machine embodied the 
resuit of the flrst known attempt to manufacture a rolled and wrap- 
ped cigarette of indefinite length. It was never used to manufac- 
ture for sale, and probably never could hâve been a commercial suc- 
cess, but as a wrapping device it contained the rudimental mechan- 
ism which has reappeared in each of its successors. In this machine 
a ribbon of paper, as it was unwound from a spool, passed over a 
gum wheel, which placed a narrow streak of paste upon one edge of 
the lower side of the ribbon. Thence the paper passed into a 
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trough, which, starting from a flat surface, gradually curved more 
and more upward until it terminated in a tube former, and tlius the 
paper was formed into a tube, which passed into and through a hol- 
low cylinder, in which the two edges of the tube were made to adhère 
together. Before the ribbon was formed into a tube, a bucket wheel 
delivered tobacco upon the flat surface of the paper. The Aller was 
thus made, and the wrapper was rolled about the Aller simulta- 
neously in the same trough or tube-forming die. The French patent 
of Abadie & Ce, antedated Julj 10, 1874, was issued on October 5, 
1874, and describes a mechanism which, like the Hook machine, was 
a commercial failure. The French machine contained a pump 
plunger, by means of which loose tobacco was compressed and moved 
onward through a metallic molding tube, which had an interior diam- 
eter equal to the thickness of the cigarette which was to be manu- 
factured, and molded the tobacco into cylindrical form. It also con- 
tained a "hélicoïdal mold, which incloses the oriAce of the molding 
tube, supports the paper in trough form, and also bends the paper 
into tubular form, with one edge of the band of paper overlapping the 
other so that the paper incloses the tobacco Aller delivered by the 
forming tube." The opération of the varions éléments of the ma- 
chine was described in another case by Mr. Edward S. Renwick, as 
follows: 

"The said principal members of tlie Abadie machine are so eombined that 
the Imnd or strlp o£ paper Is drawn from the spool past the gum-wheel, and 
past the hopper and through the hélicoïdal mold, by whose action the ribbon, 
partially bent against the rounded side of the hopper, is formed Into a tube. 
wlth one edge overlapping the other, and, slmultaneously with thèse drawing 
and tube-formlng opérations, the tobacco is delivered in a regulated quantity, 
is compressed into a cylindrical Aller, and is fed upon the band of paper dur- 
Ing its formation Into a continuons tube, the said band being gummed pre- 
vlously, and having Its edges finally pasted together, and the continuous ciga- 
rette being wound on the réel." 

The paper is gradually folded into a tube around the previously 
compressed Aller, and, the edges of the wrapper having been gum- 
med, the Aller is enveloped, and the wrapper is pasted in the héli- 
coïdal mold. The Emory belt patent was an advance upon the 
Hook machine. It adopted the principle of forming the Aller be- 
fore beginning the wrapping opération. The Aller was continuously 
formed, before it reached the wrapper, in an endless traveling belt, 
curved around the tobacco by the walls of a chamber through which 
the belt passes. 

"This endless belt séparâtes from the tobacco Aller as It delivers It to the 
paper wrapper and dlsappears beneath the table, but, after the paper strlp 
has been wrapped around the Aller, and the overlapping edge pasted down, 
the belt, reappearing above the table, comes into action again, and is caused 
to encircle the sealed cigarette rod with a close frictional contact, by passing 
with it through a hollow cylinder or guide tube." 

In the movement through this tube, the cemented edges of the 
wrapper are pressed together until the paste has set. 

It was eontended in the circuit court, and the court found, that a 

third and unpatented Hook machine, made prior to the date of the 

Emory invention, contained an endless ribbon, which was drawn 

through the machine under the paper ribbon, to support it, and re- 

v.69p.no.4— 22 
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lieve it from strain. The circuit court therefore fôund the thir- 
teenth claim of the Emory patent, which was for "an endless belt and 
a guide tube, whereby a continuous Aller in a sealed wrapper is in- 
closed and carried forward," to be invalid. TJpon this appeal, it is 
not necessary to détermine the question of the existence of the third 
Hook machine as a completed mechanism. 

The Bonsack machine is a commercially successful improvement 
upon the Emory belt machine, its main différence being that the 
belt, which underlies paper aiid Aller, passes with both through the 
wrapping mechanism. The minor particulars, which are described 
in the daims which are in controversy, are improvements in the 
spécifie rolling and wrapping devices. An open trough, having side 
guides for the belt, receires the Aller, and belt and tobacco and paper 
are conveyed into a former, which is a tapering tube having a spiral 
groove extending from one of the side guides to the end of the tube, 
when the edges of the tube lap past each other so as to form a fiange 
continuous with the spiral groove. The object of thèse particular 
devices is to perfect the folding and wrapping mechanism so that the 
edges of the tube and the tube itself , while being pasted and folded, 
may be controlled and kept in place. 

The invention described in the packing-bar patent consists, in the 
language of the spécification, "in the combination with the filler- 
forming belt of a tamping and compressing bar, having vertical 
adjustment,and acting intèrmittently upon the tobâcco,to tamp,com 
press, and pack the same within the upwardly curving belt at the 
point where it passes through the packing chamber, and previous 
to its entering the Aller-f orming tube." 

The Elliott machine, which is the device allçged to be an infringe- 
ment, is described in reissued letters patent No, 11,104, dated August 
19, 1890, and issued to Robert Hardie, assignor to Elliott. It is a 
complex machine, and is described by Judge Wheeler, in his opinion 
in the circuit court, as follows: 

"The stock £or the filler Is first deposited m a thin layer upon a feed table 
provided with a travellng feed belt. A blade then carries a row of the stock 
along the table toward jaws, between which the mass is clamped. A tongue 
then compresses the material between tbe jaws Into a solld block or rod, 
against a support, the material being thus molded in a four-part mold, so that 
It forms a rod or section of the Aller in its fuUy-compressèd state before the 
application of the wrapper, thereby rendering unnecessary any further com- 
pression after the application of the wrapper. Meanwhile, the wrapper, in 
the form of a continuous strip, is bent to a U shape, transversely, and is then 
conducted with a traveling belt through a grooved support guide or recelving 
chamber, and the jaws then convey the rod to a position above the curved 
wrapper, and the tongue descends and moves the rod from between the jaws, 
discharging it into the wrappers, \yhere, in some cases, it wlll expand slightly, 
the end of the rod overlapping that prevlously deposited, and the tongue press- 
ing the overlapped portions together to form a continuous Aller. The belt 
travels continuously, so that, while 'the tongue is in contact with the rod, the 
tongue and the receiTiag chamber travel longitudiually, together with the belt, 
wrapper, and rod; but, as soon as the tongvie rises, the chamber and tongue 
move longltudinally back to their former positions. The wrapper and Aller are 
then carried by the belt from the reclprocatlng chamber to a folding chamber. 
where one edge of the paper is turned in, the paste applled to the standing 
edge, and the latter is then tumed down and seeured, the belt conducting the 
wrapper ftnd rod until thèse opérations are accomplished, after which it is 
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deflected and the flUed wrapper passes through a holder, which s&i'ves as a 
support, and as an edge, agalnst whieh a revolving cutter shears the same 
into short sections or cigarettes. The tongue is given two principal motions, 
an up and down reciprocating motion between the jaws, and a longitudinal 
reciprocatlng motion with the receiving channel. The up and down motion 
serves to compress the tobacco Into a rod, te clean the jaws, and force or de- 
llver the rod of tobacco stock down into the receiving channel. The longi- 
tudinal motion is applled, and the tongue carried forward slmultaneously wlth 
the receiving channel at the same time that such tongue is being forced be- 
tween the grippers down into the receiving channel, 'giving It sulBcient pres- 
sure at the lapping end to form wlth that portion which has passed forward 
in the channel a continuous cigarette i-od.' The peculiar shape and arrange- 
ment of the former in relation to the receiving channel and the paper ribbon, 
as it is fed ofE from the réel and passes below an adjustable roller, causes tic 
paper ribbon to be evenly and neatly folded up in the tJ-shaped form shown 
In the receiving channel. It travels through the receiving channel with its 
edges under hooks, or tumed down flanges of guides; and the ribbon is maln- 
talned In such shape with the tobacco rod resting in it throughout the lengfh 
of the receiving channel, and until it is acted upon by beveled folding roUers 
above the folding channel. The tape is also folded into a U shape by the for- 
mer, and travels through the receiving channel below the paper ribbon, so as 
to protect it and to assist in carrying it forward. After leaving the receiving 
channel, the paper ribbon is folded over, flrst at one edge, while the other 
edge is pasted, and then the pasted edge is folded over to form a complète 
wrapper for the Aller rod, as heretofore deseribed, with référence to the fold- 
ing channel and its beveled rollers. As the wrapped and completed rod passes 
forward through a tubular holder in the cutter carriage, it is eut into cigarette 
lengths by a rotating cutter blade." 63 Fed. 838. 

The only daim of the ïïook patent which Is in issue upon this 
appeal is the second, which is as follows: 

"2. The combination of spool. A, gumming wheel, B, trough, C, eylinder, D, 
with a mechanism for charging with tobacco and drawing the ribbon, a, 
through the trough and eylinder, as set forth." 

The elaborate effort of the défendant to show that the différent 
éléments of the Hook machine existed in scattered form in mechan- 
ism relating to arts remote from that of the formation of a continu- 
ous cigarette rod was superfluous. It is admitted by the complainant 
that each élément per se was old, and it is practically admitted by 
the défendant that the combination of the several éléments was new. 

The question of the existence, in the Hook machine, of patentable 
invention, was also raised; but time was wasted in attempting to 
show that machines relating to diverse and nonanalogous arts, in 
which some sort of an envelope was wrapped around some sort of a 
core, prevented the exercise of invention in the formation of a pre- 
viously unknown machine which could wrap loose tobacco in thin, 
délicate paper, and, by various molding and pasting devices, produce 
a continuous and usable cigarette rod. The Hook machine was a 
patentable and primary invention, and its wrapping mechanism ex- 
ists, with many improvements, in the machines of the présent day, 
and is found in the Elliott machine, which folds the paper ribbon in 
the gênerai way which Hook crudely pointed out. But it is said that 
Hook's invention was a combination of means whereby the tobacco 
was deposited upon a slip of paper and drawn through a trough 
adapted to perform slmultaneously the office of forming the Ailler 
and wrapping it in the paper, while the principle of EUiott's machine 
consists in forming the Aller and wrapping it by separate opéra- 
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tions. This is true, but the conclusion does not follow that Hook's 
trough, or any trongli having its functions, has been dispensed with. 
Elliott does not use the original trough for both making and wrap- 
ping the filler simultaneously. He uses it simply for wrapping; 
and Hook's invention being a primary one, it is not vital, upon the 
question of infringement, that Elliott does not scatter the tobacco 
loosely.upon the paper, but présents it to the paper in the form 
of a compressed Aller. He uses the Hook wrapping device, although 
expérience has taught the wisdom of not attempting to use it as 
a flller-fonning device. We concur in the opinion of the circuit 
court that the second claim of the Hook patent was, during its life- 
time, infringed. 

The lOth, 12th, 14th, and 15th claims of the Emory belt patent 
are as f ollows : 

"10. In combination wlth an endless belt, a flller-formlng chamber, and a 
guide for applying a -wrapper around a Aller, a conductor or chamber through 
wWch the continuons Aller and wrapper are conveyed to a suitable pastlng de- 
vice, whereby the swelling of the Aller is prevented and the wrapper is held 
in form whlle the edges are secured by pasting, substantially as described." 

"12. The combination of a gauge or former for uniting the edges of the wrap- 
per with a paste supplying and distributing disk, and mechanism for operat- 
ing the same, a guide for wrapping a wrapper around the Aller, a liller-form- 
ing chamber, and an endless Aexible belt, ail to operate in a manner substan- 
tially as described." 

"14. In combination with devices for forming a continuons cigarette of any 
desired slze, an endless belt, a guide tube, and a delivery tube, whereby a con- 
tinuous cigarette is presented to the action of suitable cutting mechanism for 
division Into desired lengths, substantially as described. 

"15. The combination of an endless belt and guide tube with a delivery tube 
and suitable cutting devices, whereby a continuons cigarette of any desired 
diameter can be advanced and severed Into desired lengths, substantially as 
described." 

The question of the infringement of the Emory belt patent is the 
one of most importance in the case and dépends upon the construc- 
tion which shall be given to the tenth and twelfth claims. The 
complainant considers that the essence of the combinations of thèse 
four claims is that the filler of the cigarette is formed in one set 
of devices and wrapped with the wrapper in another set of de- 
vices, and that the endless belt, as a carrier or conveyer, connects 
the two sets together, and therefore that the particular kind of liller- 
forming chamber is unimportant. If a machine has a filler-forraing 
chamber and a guide for wrapping the Aller, but has an endless belt 
Connecting the two sets of devices, and a chamber which prévenus 
the swelling of the filler, through which the filler, however formed, 
and wrapper, are conveyed to a pasting device, the tenth claim is, 
in the opinion of the complainant, infringed. This construction, as 
we understand, was substantially acceded to by the circuit court, 
and would seem to hâve strength, unless account is taken of the 
Abadie invention. 

The French machine had separate devices for filler forming and 
wrapping, and the formed filler was led, upon the paper stri]), dur- 
ing its formation, into a continuons tube, after it had been gummed, 
but before its edges had been pasted together. The essence of the 
Emory belt invention was disclosed by Abadie Se Co. in an imperf ect 
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form, the main defect being in the set of devices wliich formed and 
delivered ttie Aller; but, in view of tbis machine, the Emory patent 
is not entitled to a broad construction, so as to include within its 
terms machines in which a Aller, however formed, is delivered by an 
endless belt to a paper strip, to be wrapped, by the aid of a guide, 
and then passed through a pressure tube while being pasted. The 
Emory belt was not a mère carrier. It was continually a forming 
and encircling tube. An endless belt to serre simply as a carrier 
bas a différent character, and performs a différent oifice, from the 
belt of the Emorys. The complainant's construction gives to its 
belt a scope wide enough to include a support which should do the 
simple work which the ribbon of the third Hook machine is said to 
hâve donc. Such a construction gives to the patent a priority 
which it did not histbrically possess, improperly broadens the pat- 
entable character of the belt, and extends the control of the patent 
over ail subsequently developed devices for the formation of a Aller. 
The endless belt of the tenth and twelfth claims is curved, so as to 
compress the tobacco and form the Aller, and the Aller-forming cham- 
ber is one in which the Aller is molded by the curved belt. The two 
claims are to be limited to the endless belt, which is curved trans- 
versely into tubular form, to constitute a mold, which compresses or 
molds the tobacco into a Aller, and to the Aller-forming chamber, 
which opérâtes to bend or curve the belt into the tubular form, — ^not 
merely to enable it to receive or to carry, but to enable it to form a 
Aller by the power conveyed by it. Neither the belt nor the Aller 
chamber of the EUiott machine possesses thèse characteristics. The 
tobacco is clamped between jaws, and then compressed against a 
support into a compact block or rod. The jaws then convey the rod 
to a position above the previously curved wrapper, into which the 
Aller is discharged. The fourteenth and Afteenth claims are for the 
minor détails of mechanism by which the completed cigarette rod 
is presented to cutting mechanism. That it was to be drawn along 
and to be presented to cutting devices was shown in the Hook pat- 
ent, and therefore the need of some sort of guide or delivery tube or 
conveying mechanism was obvions. If the claims for thèse minor 
and indispensable détails disclose any patentable invention, they 
must receive a narrow construction, and be limited to the mechan- 
ism which is shown. In this event, the EUiott machine is not an 
infringement, for its grooved rollers are not the delivery tube of the 
Emorys; but we think that the claims do not contain any patentable 
improvement. 

The Eonsack machine contained both the principle ànd the gênerai 
method of construction of the Emory belt machine, but with im- 
provements in détail which make it capable of producing a large and 
accurately made product; and it is therefore a commercially valu- 
able machine. The sixth and seventh claims are as follows: 

"6. In a cigarette machine which rolls a continuons cigarette in an endless 
belt by passing through a tapering tube, the combination of an open trougb 
having Bide guides for the belt, a tapering tube having a spiral groove extend- 
ing from one of said side guides and a terminal section to the tapering tube, 
harlng Us edges lapped past eacb other, but not vmlted, so as to form a 
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flange contlnuous with the spiral grooye, substantially as and for the purpose- 
desci-lbefi. 

"7. In a cigarette machine which rolls a continuons cigarette in an endless 
belt by passlng through a tapering tube, the combination of an opening trcugli 
having side guides for the belt, a tapering tube having a spiral groove extend- 
ing f rom one of the side guides of the trough, and a terminal section having 
its edges separated to form a flange, b', to give access to the paste wheeland 
tiien closed again, as and for the purpose described." 

In the Bbnsack wrapping mechanism, the Aller, paper, and belt 
pass from an open trough with overlapping edges, called "side 
guides," and which can hold down the edges of the belt, into a taper- 
ing tulae, in which a spiral groove extends from one of thèse side 
guides, and as the edges of the end of the tapering tube lap over each 
other, the spiral groove terminâtes in what the sixth claim calls a 
"flange." The opération of this part of the meehanism is described 
in the patent as follows: 

"New, as the tobacco roll and paper strip pass on the belt into the trough, 
the curved edges of the latter give the incipient curve to the paper, and, after 
they hâve entered the tapering tube, the curving and wrapping of the paper 
around the roll proceed upon one side only, by reason of the spiral guide 
groove, a' (Flg. 8), for the edge of the belt. As soon as the complète circum- 
ference ia made the guide groove, a', opens, in the form of a longitudinal 
flange or lip, b', which allows the upper or lapping edge of the paper to be 
exposed long enough to reçoive paste on its undernealh edge from a paste 
wheel or brush (shown in Flg. 10), after which the tube closes again, as in 
Fig. 9, to force the pasted and lapplag edge down upon the body of the cig- 
arette." 

The Elliott machine bas no tapering tube having a spiral groove 
extending from one of the side guides of the open trotigh. It has 
an open trough with side guides for the belt, which is continued into 
a tube which is not tapering, and contains no spiral groove. The 
flrst and second daims of the packing-bar patent are as follows : 

"1. In a cigarette machine, the combination, with a traveling flUer-earrying 
belt and a packing chamber, of a tamping, packlng, and compressing bar, and 
mechanism, substantially as described, for giving said bar intermittent action 
upon the tobacco, substantially as and for the purpose set forth. 

"2. In a cigarette machine, the combination, with a flUer-carrying belt and 
a packing chamber, of a tamping, packing, and compressing bar, and mechan- 
ism, substantially as described, for giving said bar motion toward and with 
the belt at intervais, substantially as and for the purpose set forth." 

The molding device of the Elliott machine consisting of a tongue 
which compresses the tobacco, clamped between jaws, into a com- 
pact rod, which is then conveyed above the curved wrapper, and 
discharged into it, is an infringement of thèse claims. The bill in 
equity against the National Cigarette & Tobacco Company was 
brought after the expiration of the Hook patent, and did not allège 
an infringement of the packing-bar patent. The following descrip- 
tion, in outline, of so much of the Baron machine as is important with 
référence to the tenth and twelfth claims of the Emory belt patent, 
and the sixth and seventh claims of the Bonsack patent, is condensed 
from the affldavit of Mr. Jlannan, a former machinist of the défend- 
ant corporation : 

"Dh-ectly beneath the hopper is placed a trough, in the bottom of which 
runs an endless conveyor belt, over pulleys. In front of the hopper are two 
pairs of horizontal grooved compressing wheels, one pair being set so that ; 
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their périphéries are nearer together than those of the other pair. The cmi- 
veyor belt runs beneath tbese wheels, in contact wlth the under side thereof, 
resting upon the upper side of the supporting table or bed. Immediately above 
thèse compressing wheels is located a short endiess compresser belt, whicli 
passes over pulleys. The under portion of thls belt runs in contact with tlio 
upper surfaces of the compressing wheels. The endiess conveyor belt, which 
runs through the trough, receives the tobacco as it is diseharged from the 
bottom of the hopper, and conveys it, between the two pairs of grooved 
compressing wheels, underneath the short belt, and thcn delivers it, lully 
shaped by the compressing wheels into the f orm of a rod, to the strip of paper 
To be wrapped. The folding and wrapping devices are as foUows: The paper 
strip which is used for wrapping the filler is taken from a réel, below the bed 
of the machine, and is brought up through a guide slot, and then led into an 
open trough, so as to overlie a belt. The slots through which the belt aud the 
paper strip thus pass are formed in small pièces of métal, which, by means 
of screws seated in tiie bed of the machine, are made laterally ad,iustable, 
Independently of each other. Thèse slots serve as side guides for the paper 
and the belt respectively. The trough, starting from nearly a flat form, has 
its sides gradually bent up and drawn in, until it takes on a TJ shape iu cross- 
section. The first end of the tubular channel, which lies just beyond the 
trough, is provided with an overhanging hood, which is concave ou its under 
side. One end of this hood is in contact with the grooved periphery of the 
guide wheel, the function of this guide wheel being to insure the proper in- 
troduction of the filler rod beneath this hood. This channel is tapering, verti- 
cally. A portion of the channel pièce is gradually curved over, so as to over- 
hang the channel in which the belt, the paper; and the tobacco are moving, so 
as to fold one edge of the belt and paper over, until they are taken by a 
wheel, which folds them over stil! further. Beyond the folding wheel lies the 
paste wheel, which delivers a film of paste upon the standing edge of the 
l)aper. The overhanging part of the channel pièce continues to hold the first 
edge of the paper down in position on the tiller, while the paste is being ap- 
plied to the standing edge. Beyond the paste wheei, the standing edge of the 
paper and belt encounter a folding wheel, and are gradually turned over there- 
by, so as to overlap the first edge of the paper, which has previously been 
folded down Into contact wlth the filler." 

As the Emory belt patent has been construed, this machine does 
Qot infringe either of its claims. While it has the tapering tube, 
and may be considered to hâve the side guides, of the sixth and sev- 
enth claims of the Bonsack patent, it does not hâve the tapering tube 
having a spiral groove extending from one of the guides, or a flange 
«ontinuous with a spiral groove, and does not infringe either of those 
claims. 

The défendant in the Elliott Case moved the circuit court to strike 
out questions 10, 12, and 68 to 72, in the second déposition of H. F. 
Newbury, and the answers thereto, thèse questions and answers 
having been seasonably objected to before the examiner when the 
déposition was taken. The circuit court did not make any formai 
ruling upon the motion, but received the whole déposition. One oî 
the assignments of error is that the court therein erred. The last 
paragraph of the answer to question 12, the second paragraph of the 
answer to question 69, the entire answers to questions 71 and 72 are 
inadmissible, because they are statements admittedly made from 
hearsay, and not from the knowledge of the witness. The attention 
of the bar of this circuit is again called to the inexpediency of al- 
lowing irrelevant matter in dépositions in patent causes. 

The interlocutory decree of the circuit court in the case against 
Henry C. Elliott is directed to be modified, without costs of this 
court to either party, so as to decree against an infringement only of 
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the fifst and second claims of patent No. 308,556, and to direct an ac- 
counting with respect to thé infringement of said claims and of the 
second daim of the Hook patent, and to flnd that said three claims 
only hâve been infringed. The interlocutory order of the circuit 
court, pendente lite, in the case against the National Cigarette & 
Machine Company, is reversed, with costs of this court 



GINNA et al. T. MERSBREAU MANUl^'G CO. 

(Circuit Court, D. New Jersey. July 3, 1895.) 

Patents— Can-Makîng Machines. 

The Hipperling patent, No. 281,508, for an Improvement In machines 
for manufacturing tin cans, and relating "partlcularly to a machine for 
double seaming the head and bottom of rectangular shaped cans," must, 
In vlew of the prior Atkinson patent. No. 279,853, be confined to the par- 
tlcular form of construction shown. Held, therefore, that the second and 
thlrd claims are not infringed by a machine made in accordance with the 
Adriance patent, No. 472,284. 

This was a bill by Stephen A, Ginna and Kichard A. Donaldson 
against the Mersereau Manufacturing Company for alleged infringe- 
ment of a patent relating to machines for manufacturing tin cans. 

Eowland Cox, for complainants. 
Edwin H. Brown, for défendant. 

ACHESON, Circuit Judge. The bill charges the défendant with 
infringement of letters patent No. 281,508, dated July 17, 1883, is- 
sued to the complainants as assignées of the inventer, William Hip- 
perling, upon an application flled May 23, 1883, for an improvement 
in machines for use in the manufacture of tin cans. The invention, 
the spécification states, has relation "particularly to a machine for 
double seaming the head and bottom of rectangular shaped cans." 
The machine comprises a revolving table, adjustable vertically, by 
means of a treadle and a platen, to engage with the head of the can, 
seaming rollers, m and n, secured in a swinging block, k, which is 
pivotally mounted on a sliding carriage, f, and a cam, w, arrangea 
on a vertical shaft, E, which is geared to rotate in unison with the 
shaft that carries the platen. When the can is in position between 
the revolving table and platen, the operator, by the movement of a 
cam, b', advances the revolving shaft, E, and cam, w, and thereby 
also the carriage, f, with its seam-forming rollers, towards the plat- 
en. One of the rollers is thus forced up against the métal flange, 
and as the can rotâtes this roller bends over the métal, and com- 
plètes the flrst stage of the fold. Then the cam, b', is released, and 
by moving the swinging block, k, the other roller is brought into posi- 
tion to press the seam, and the cam, b', being again manipulated by 
the operator, the seam is flattened and finished. As the machine 
of Hipperling is organized, the operator has to keep bis hand on the 
handle connected with the cam, b', so that he may accomplish the 
above-mentioned results gradually. Infringement of the second and 
third claims of the patent is alleged. Those claims are as f ollows : 

(2) In a can-seaming machine, the revolving table and platen between which 
the can to be treated is held, the platen conforming in outline to that of the 
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can in cross section, In cpmblnatlon with a movable carriage, a revolvlng can 
■whose edges agrée with those of said platen, and which can Is adapted to 
actuate the carrlage, and a seaming device sustained by sald carriage, and 
having grooves adapted by their separate contact with the can to complète 
the seam, substantially as set forth. 

(3) In a can-seamlng machine, the revolvlng table and platen between which 
the can to be treated is held, in combination with a movable carriage, a re- 
volvlng can whose edges agrée with those of said platen, and which can is 
adapted to actuate the carriage, a seaming device sustained by said carriage, 
and having grooves of sultable form to (by their separate contact with the can) 
complète the seam, and a pawl and ratchet mechanism whereby the separate 
grooves may be brought into position to engage the seam, substantially as set 
forth. 

The défendant company is manuf acturing under letters patent No. 
472,284, dated April 5, 1892, granted to it as assignée of the inventer, 
Benjamin Adriance. In the defendant's machine there are two car- 
nages, each in the form of a lever or swinging frame, and to each 
of thèse carriages is pivoted another lever, one of them carrying a 
forming roller and the other a locking roller, and thèse rollers are 
alternately and automatically put into operative relation with the 
métal fiange by means of cams. Thus, cam 32 acts to raove the 
forming roller to its working position, and, after the seam has been 
formed, a spring moves that roller away from the chuck, when im- 
mediately cam 33 acts to move the locking roller into operative po- 
sition, and when its work is done another spring moves the locking 
roller away from the chuck, and to a position such as will permit 
the operator to remove the headed can and put in another pièce of 
work. This machine is strictly automatic. The operator simply 
puts the can and its head or cap in place and starts the machine, 
and, without the exercise of any skill or judgment on his part, the 
whole work is done by the machine. 

It is admitted that machines for double seaming round cans and 
for single seaming rectangular shaped cans were in common use 
before Hipperling's invention; and it is shown, also, that ail the élé- 
ments of the two above-quoted claims of the patent in suit were old 
in can-seaming machines. The complainants, however, assert that 
Hipperling was the flrst to devise and describe a successf ul machine 
adapted for the double seaming of cans of irregular shape in cross 
section. But the proofs, I think, fail the complainants hère. It 
appears that on June 19, 1883, letters patent No. 279,853 were is- 
sued to Somers Bros., assignées of William H. Atkinson, the invent- 
or, upon an application filed April 23, 1883, for improvements in 
machines for seaming irregular shaped cans. That patent contem- 
plâtes the double seaming of rectangular cans, and describes a ma- 
chine to accomplish that resuit. Now, this Atkinson patent was 
anterior to the patent in suit as respects both date of issue and date 
of application. Then, if we turn to the proofs touching the time of 
invention, the clear weight of évidence on the question of pri- 
ority is found to be with Atkinson. There was, indeed, no déniai 
of the priority of the Atkinson machine upon the argument of this 
case, the complainants' contention being that his machine was a 
failure. But to that proposition I am not able to assent. It is, I 
think, established that this Atkinson machine was not only practical 
in the sensé that it would double seam rectangular cans, but that 
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it yras sticcessful, for manufacturing purposes, in a commerciat 
sensé.' ïruè, it was susceptible of improvement, and to tliàt end 
Atkinson, in 1885, took ont a second patent. The machine of this 
later patent gave better results, because it was automatic, and there- 
forë was inuch more rapid in opération. This is ail that can fairly 
be afBrmed. A patient study of the case bas brought me to the 
conclusion that if, after what had already been done in this art, the 
devising of a machine for double seaming rectangular cans involved 
invention at ail, the merit of the achievement belongs to Atkinson, 
and not to Hipperling. The relation of Hipperling to the art of 
double seaming cans of rectangular shape was that of an improver 
only, ând therefore he must be conflned to his own form of construc- 
tion, Eailway Go. v. Sayles, 97 U. S. 554; Duff v. Pump Co., 107 U, 
S. 636, 2 Sup. et. 487; Caster Co. v. Spiegel, 133 U. S. 360, 10 Sup. 
Ot. 409; Wright v. Yuengling, 155 U. S. 47, 15 Sup. Ct 1; Johnson Co. 
V. Steel Works, 5 C. C. A. 412, 56 Fed. 43. The différences between 
the complainants' machine and the machine of the défendant are not 
colorable, but substantial. In conformity, then, with the rule es- 
tablished by the above-cited cases, it must be held that the charge 
of infringement is not made ont. Let a decree be drawn dismissing 
the bill of complaint, with costs. 



PALMER PNEUMATIC TIRE CO. v. LOZIBB, 

(Circuit Court, N. D. Ohio, E. D. July 23, 1895.) 

No. 5,404. 

L Patents— Bill bt Intebfkring Patentée— Bbt. St. § 4918. 

The right given by Rev. St. § 4918, to any person "interested in" a pat- 
ent which Interfères with another patent to file a bill in equity to procure 
an adjudication determining the righta conferred by the patents, respec- 
tively, Is not affected by the fact that complainant has surrendered his pat- 
ent for the purpose of procuring a reissue. Especially is this true where 
pending the suit the application for a reissue has been rejected, and com- 
plainant has thereby acquired a right to again receive possession of the 
surrendered patent. Burrell v. Haclîley, 35 Fed. 833, dlstinguished. 

2. Samb— Jumsdiotion dp Cotjbt— Injunction. 

Where a bill Is flled imder Rev. St. § 4918, to détermine the rights of 
interfering patentées, the court has jurisdiction to grant relief by injunc- 
tion, when necessary to protect the rights of a party. 

8. Bame. 

Where a Mil was flled, under Rev. St. § 4918, between persons claiming 
under Interfering patents, held, that défendant would not be enjoined from 
prosecuting an action at law previously begun in the same court for in- 
fringement of his patent, where it appeared that the equity suit could, by 
due diligence, be brought to a hearing as soon as the action at law, in 
which case the court would give precedence to the equity suit. 

This was a bill flled, uiider Rev. St. § 4918, by the Palmer Pneu- 
matic Tire Company against Henry A. Lozier, to procure an adjudica- 
tion determining the rights of the parties under certain interfering 
patents for inventions. 

E. S. Thurston, Dyrenforth & Dyrenforth, and L. L. Bond, for com- 
plainant. 

Wm. A. Bedding, John R. Bennett. and Gilbert & Hills, for de- 
fendant. 
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KIGKS, District Judge. Tiiis is a proceeding instituted by tlie 
Palmer Pneumatic Tire Company, authorized by section 4918 of tlie 
Eevised Statutes of the United States, which reads as follows: 

"Sec. 4918. Whenever there are interfering patents, any person interested 
in any one of them, or In the working of the invention claimed under either 
of them, may hâve relief agalnst the interCering patentée, and ail parties in- 
terested imder him, by suit in equity against the owners of the interf ering pat- 
ent; and the court, on notice to adverse parties, and other due proceedings 
had according to the course of equity, may adjudge and déclare either of the 
patents void in whole or in part, or inoperative, or invalid in any particular 
part of the United States, according to the interest of the parties in the pat- 
ent or the invention patented. But no such judgment or adjudication shall 
afCect the right of any person except the parties to the suit and those deriving 
title under them subséquent to the rendition of such judgment." 

The complainant avers that, by assignment of John Fullerton Pal- 
mer, It is the owner of letters patent No. 489,714, dated January 10, 

1893, and létters patent No. 493,220, dated March 7, 1893. Thèse pat- 
ents cover "a new and useful improvement in fabric suited to the 
manufacture of pneumatic tires, and in such pneumatic tires, and 
the method and apparatus for producing the same, fully described in 
the letters patent mentioned." The bill further avers that on the 
9th of October, 1893, Rudolph Huss applied for letters patent as an 
inventer of the fabric described in patent No. 493,220, above referred 
to. Letters patent were refused him by the patent office, be.cause of 
the prior patent allowed to Palmer. An interférence was declared 
by the patent ofiftce, on the application of Huss, between his patent 
and No. 493,220. Testimony was taken, so that on December 3, 

1894, a hearing was had, and on March 4, 1895, the examiner of in- 
terférences decided that Huss was the original inventer of said 
fabric. The bill allèges that this décision of the examiner was er- 
roneous, contrary to the évidence, and should not hâve been made. 
An appeal was allowed from said décision, but by an oversight of the 
solicitors for Palmer the appeal was not perfected in time, although 
afterwards allowed and perfected by leave of the patent ofiSce. But 
pending this action on the part of the patent ofiice, by an error of the 
primary examiner, letters patent No. 539,224, were granted to Henry 
A. Lozier, as assignée of Rudolph Huss, on May 14, 1895. The bill 
allèges that this patent was accepted by the défendant, although his 
solicitors well knew that an appeal was being perfected by complain- 
ant, and that the issuance of this patent to Lozier was an oversight 
and an error. Thereupon the complainant flled this bill, and now 
prays, after setting forth the above facts: 

"That the said Henry A. Lozier may, if he can, show why your orator 
should not hâve the relief herein prayed; that he may, but not upon oath 
(answer on oath being expressly waived), and according to his knowledge and 
belief, full, true, and perfect answer make to ail and singular the premises; 
and that the said letters patent No. 539,224, granted to the défendant, May 
14, 1895, as the assignée of said Rudolph W. Huss, may, by the decree of this 
court, be adjudged and declared to be null and void and of no effect what- 
soever; and that the défendant may be decreed to pay the damages sustained 
by your orator by reason of his said fraudulent and unlawful acts, and the 
costs of this suit; and that the said Henry A., Lozier, his employés and work- 
meu, and ail others claiming under, by, and through him, or operating under 
and by his direction, or with and by his consent, may, during the pendency 
ol' this suit, be enjoined, by the order of this court, from directly or indirectly 
exercising any rights or privilèges under and by virtue of said fraudulent 
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letters patent No. 539,224, or threatening or instituting suits for alleged in- 
fringement thereof agalnst the licensees or customers of your orator, or 
any other person or persons whatsoever, or advertising, or pretendlng in any 
overt manner wliatsoever, that he, the said défendant, is justly entitled to the 
exclusive rlghts whlch by said frandulent letters patent appear to be cou- 
ferred, and from directly or indirectly disposlng of any right, title, or interest 
tbereln; and that your orator may bave sucb other and further relief as to 
this court may seem meet, and as may be agreeable to equity." 

The flrst contention urged by. the défendant is that the complain- 
ant, having surrendered his patent, under section 4918, for the pur- 
pose of obtaining a reissue, cannot maintain this action upon it 
while it is in the hands of the commissioner of patents, awaiting 
his décision. The complainant admits that the letters patent sued 
upon hâve been surrendered to the commissioner for reissue, but 
claims that said commissioner has aiready acted upon said applica- 
tion, and refused the same, and that the complainant is now entitled 
to the manual possession of said original letters patent. If this were 
a suit brought to assert thevalidity of the letters patent, and averring 
an infringement thereof by a défendant, the contention of défend- 
ants counsel would be correct, and the case cited by him in 35 Ped. 
833 [Burrell v. Hackley], decided by Judge Ooxe, would be directly 
in point But the proceedings authorized by section 4918 require 
only that the persons instituting the same shall be "interested" in 
any one of the patents. Since the hearing of this case the complain- 
ant has recovered possession of its letters patent from the commis- 
sioner of patents, and has filed the same in this case as évidence of 
its full control and possession, and its title thereto. Section 4918 is 
construed by Judge Treat, in the case of Foster t. Lindsay, in the 
circuit court for the Eastern district of Missouri (being Case No. 
4,976, in the ninth volume of Fédéral Cases, originally reported in 
3 Dill. 126), as being peculiarly a statutory proceeding, authorized 
for the purpose of determining the priority of interfering patents. 
The sole purpose is to détermine which inventor of the two or more 
interfering patents was prior in his discovery or invention. Further 
light as to the scope of the jurisdiction conferred upon the circuit 
courts by this section is given in the case of Potter v. Dixon, 5 Blatchf. 
160, Fed. Cas. No. 11,325. That case was decided on the circuit by 
Mr. Justice Nelson. In that case, he spoke as follows: 

"It is argued on this motion by the leamed counsel for the défendants that 
the slxteenth section of the act of 1836, as amended by the tenth section of 
the act of 1839, did not authorize this court to grant an injimction, and that 
the power was conflned to the spécifie remedy pointed out In that section. I 
do not assent to this view. It has been frequently decided that the power 
conferred upon the circuit court to entertain bills in equity in controversies 
arising under the patent act is a gênerai equity power, and carries with it ail 
the incidents belonging to that species of jurisdiction. The power conferred 
not only enables the court to decree a final remedy, but to take care th'at fhe 
subject of the controversy shall not be rendered valueless pending the litiga- 
tlon." 

Since that construction of the statute it has been further amended. 
As it originally stood, the statute read: "And the court, on notice 
to adverse parties, may adjudge and déclare either of the patents 
void," etc. As the law now stands in the Revised Statutes, that 
sentence reads: "And the court, on notice to adverse parties, and 
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other due proceedings had according to the course of equity, may 
adjudge," etc. This construction of the act by Mr. Justice Nelson, 
when considered in connection with the amendment above referred 
to, it seems to me, makes it very clear that pending any proceedings 
instituted under this section the court, upon proper showing, has 
the power to grant relief, by injunction or otherwise, to protect either 
party in any rights conferred by law. 

The only question to détermine, therefore, is whether, under the 
allégations of the bill, and the facts as therein averred, there is any 
occasion for an injunction to protect the complainant in its rights 
under the interfering patent pending the prosecution of this suit. 
The défendant has in bis possession letters patent regularly and valid- 
ly issued, according to the face thereof. Before the flling of com- 
plainant's bill in this case, and exercising the right conferred by rea- 
son of said letters patent, the défendant instituted a suit at law in 
this court against the sole licensee of the complainant, being a cor- 
poration doing business within this district, and subject to the pro- 
cess of this court. This suit is now pending," and it is this proceed- 
ing which the complainant asks to hâve enjoined. So far as the 
rights of the parties are concerned, they seem to me to be concurrent. 
Each has its letters patent, regularly issued by the patent office. 
The défendant has instituted a suit at law to détermine what rights 
he has under bis letters patent. The complainant has instituted this 
proceeding in equity to détermine whether its patent, or that of the 
défendant, is prior in date, according to the authority conferred un- 
der the section which we hâve been considering. While I think that 
this section provides the more complète and appropriate remedy, 
and while, under thèse proceedings, the rights of thèse parties could 
be more fully determined, I am not clear that, under the particular 
facts of thèse cases, there is any reason why the complainant should 
be protected by the extrême remedy of an injunction. Both cases 
are in this court. Both are under the control of the court. I as- 
sume that both parties are acting in good faith to protect their 
rights under their patents. This case in equity, if properly speeded, 
under the rules, can be brought to trial as soon as the action at law 
which the défendant has instituted. While, as I hâve said, the 
remedy under section 4918 seems to be most complète and appro- 
priate, it is nevertheless true that the complainant can hâve a com- 
plète défense to the action at law by pleading the f ourth défense de- 
flned in section 4920, to wit, that the plaintiff in the suit at law 
was not the original and first inventer or discoverer of any material 
or substantial part of the thing patented. While I do not, under 
thèse circumstances, deem it proper to grant an injunction against 
the prosecution of the action at law, I will nevertheless suggest to 
complainant that it proceed by due diligence to prépare the equity 
case for hearing. If this is done, and the law case should be first 
reached for trial, it may then be proper for the défendant in that 
suit to ask that the trial thereof be postponed until the equity case 
be heard. The court can then pass upon that application upon its 
merits, and. if it then seems that a speedier and more appropriate 
remedy can be Liid by hearing the equity case first, that case wiil be 
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given the precedence; but if tlie complainant fails to speed the 
préparation of its case with due diligence, so that the action at law, 
by ordinary course of proceeding, is flrst reached for trial, the fail- 
ure to act with proper diligence by the complainant in this case may 
entitle the plaintifl to a prior hearing upon the suit at law. In the 
meantime an injunction will be allowed against the défendant, from 
prosecuting any other or further suits against any of the users or 
dealers with the complainant. 



THE ARTHUE ORR. 

LBATHEM & SMITH TOWING & WRECKING CO. v. THE ARTHUR ORK. 

(District Court, E. D. Wisconsin. July ID, 1895.) 

1. COIiLISION BETWF.EN StBAMBRS — EXCESSIVE SPBED IN FOG. 

Where two steamers on opposite courses colUded at night in a dense fog 
on Lalie Michigan, and in the path of commerce between Chicago and 
Milwaukee, held, that both were in fault for excessive speed, it appearing 
that one was going at 10 and the other at 12 miles an hour. 

3. SaMK— SiGNALS IN FOG— CHANGE OF CoURSE. 

It Is a fault la a steamer running in a dense fog to make a radical 
change of course immediately on hearing a fog signal which Is barely on 
one of her bows. The proper course is to slow down or stop, until, by sig- 
naling, the other vessel can be accurately located. 
3. Samb — Leaving Port in Fog. 

Quœre, whether it is négligence per se for a steamer, in the absence of 
any imperative necessity, to leave port whilc her course is covered by a 
dense fog. 

This was a libel in rem by the Leathem & Smith Towing & Wreck- 
ing Company against the steamer Arthur Orr to recover damages 
resulting from a collision. 

Geo. Gr. Greene and M. O. Krause, for libelant. 
Geo. G. Markham and C. E. Kremer, for claimant. 

SEAMAN, District Judge. In this action, the libelant, as 
owner of the steamer Thomas H. Smith, seelcs to recover for the loss 
of that vessel by collision with the steamer Arthur Orr. The col- 
lision occurred in a fog off Wind Point, near Racine, on the west 
shore of Lake Michigan, at about 3 o'clocii in the morning, November 
11, 1893. The Smith was sunk in 15 fathoms of water, and was a 
total loss. There is much of irreconcilable conflict in the testimony 
respecting the speed, signais, lapse of time, directions of sound, and 
distances, but the facts which are either undisputed or are well es- 
tablished by the évidence are sufflcient, in my opinion, to show that 
there was négligence in the navigation of both steamers, and that 
the fault of both directly contributed to the disaster. The Orr was 
a steamer of 3,000 tons burthen. She left Milwaukee in a thick fog, 
without either cargo or charter, and for an hour immediately preced- 
ing the collision, and up to within a few moments of its occurrence 
(stated by its officers at not more than five minutes), was driving 
through the fog on her regular course, south by east, at a speed of 12 
miles per hour, according to ail the reliable testimony in her behalf ; 
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this with tlie fog so thick that a light could not be distinguislied for 
a distance in which the Tarions statements place the maximum at 400 
leet, and running "wild" directly in the path of the trafflc to and 
from the great commercial port of Chicago. The Smith was a 
steamer of 198 tons, and had in tow the schooner Aldrich, of 182 tons. 
They left Chicago at 8 p. m., light, bound for Sturgeon Bay, and were 
on their compass course north, but did not encounter the fog until 
about 2 a. m. There was no appréciable wind or sea. Neither ves- 
sel was under sail, and they were making about 10 miles an hour, 
both before and af ter entering the fog. 

The three-blast fog whistle of the Smith, indicating a tow, was 
heard on the Orr three or four times before it is claimed that there 
was any order to check her speed, or that any signal was given other 
than her one-blast fog whistle. The witnesses on the Orr locate 
the first Sound of the Smith's fog signal about one point on their 
starboard bow, and say that it seemed to broaden there as it neared. 
Upon this observation they claim to hâve given a twoblast signal for 
passing starboard to starboard, and that her speed was then checked. 
The uncertainty, and the well-known aberrations of sound in a fog, 
should hâve warned the master of the Orr that entire reliance could 
not be placed upon it for locating the approaching steamer; and it 
is my opinion that even the appearance claimed was too nearly end 
on to venture the signal thereupon for passing starboard to star- 
board. The testimony on behalf of the Orr is positive that her 
course was not changed, but that she kept on with the same helm, 
and under some check, waiting for an answering signal; and I do 
not think there is sufEicient in the circumstances upon which it is 
alleged on the part of the libelant that she came up on the star- 
board helm to overcome this direct testimony. She should there- 
fore be acquitted of that fault. Whether it was négligence, for this 
steamer to leave port in the dense fog which then covered her course, 
and in the absence of any imperative necessity, is an important ques- 
tion, and is strongly pressed for considération in favor of the libelant. 
There are English cases which seem to so hold, notablv The Otter, L. 
E. 4 Adm. & Ecc. 203, 2 Asp. (N. S.) 208, 8 Eng. R. 674. And in The Or- 
ange, 46 Fed. 408, Judge Brown remarks : "U nnecessary navigation 
in such a fog was, in itself, imprudent and un justifiable." Again, in 
The Battler, 62 Fed. 612, the question was urged before Judge Brown 
in référence to a tug starting, with her tow, ont of the Kennebec 
river, for New York, during the temporarylighteningupof aprevailing 
fog, which shut down upon them, however, before reaching the open 
waters; and upon the testimony of navigators it was held that "the 
start was one that would be considered justifiable and reasonably 
prudent by skillful and prudent pilots accustomed to navigate thèse 
waters." No American authority is cited which would sanction a 
ruling that itwas négligence per se to leave port or to proceed in a fog, 
and that liability for injury could be predicated on that fact alone, 
without other showing of fault. But there is no requirement to dé- 
termine this question in the abstract, because it is well settled that in 
proceeding under such circumstances the steamer "M'as bound to ob- 
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serve unusual caution, and to maintain only sach rate of speed as 
would enable her to corne to a standstill, by reversing her engint^» 
at f ull speed, before she could collide with a vessel which she coulsl 
see through the fog" (Tbe Nacoochee, 137 U. S. 330, 11 Sup. Ct. 122; 
The Colorado, 91 U. S. 692) ; and this interprétation of the navigation 
rules is sufflcient to place gro.is fault upon the Orr in the instant 
case. Whatever right she had to proceed in the fog was subject to 
the condition that she could and would run at a rate under which she 
conld be controlled against the infliction of injury to the numerous 
craft she was liable to meet or overtake in the great thoroughfare 
upon which her course was laid. Her fault was in the speed main- 
tained, and any checking down which was attempted after the warn- 
ing of the approach of a steamer incumbered with a tow was mani- 
festly insufficient for the necessary control to avoid collision under 
the known conditions. The warning was in ample time, and, if her 
speed had been moderated as rule 21 intends, she could hâve been 
stopped when the tow was sighted; or, if her power or bulk made 
this control uncertain, she should hâve stopped before reaching im- 
médiate proximity, to await an exchange of signais for passing. 

On the part of the Smith there was also gross fault. She kept 
up her speed of about 10 miles an hour after entering the fog, and 
up to within a few moments of the meeting. She was not even 
checked down until after her wheel was ported. The combined 
speed of the steamers was such that there was not sufl8cient oppor- 
tunity to ascertain their relative positions, or exchange signais in- 
telligently and seasonably. From the libelant's testimony it ap- 
pears that the fog signal of the Orr was not heard on the Smith as 
early as those on the Orr claim to hâve heard that of the Smith, 
and that they did not hear the first two-blast passing signal claimed 
to hâve been given by the Orr. The mate was on watch, and says 
he heard the fog whistle, which he located on his port bow, and im- 
mediately put the wheel a-port, and blew the passing one-blast whistle 
accordingly. The captain tiien rushed on deck and ordered the speed 
checked, which was too late for safety. They heard the supposed 
cross signal from the Orr after thèse orders. Almost immediately 
she loomed in sight, under considérable headway, and struck the 
port side of the Smith about amidship, the blow "angling slightly 
from aft forward." The vice in this maneuver of the Smith was the 
hasty porting of the helm. Instead of checking down or stopping 
untiï the position of the Orr could be known, they acted prematurely. 
This radical change of position was apparently made in reliance 
upon the location of the sound in a fog, and when even that sem- 
blance was barely on his port bow. They should hâve signaled, and 
waited for an answer on which to act intelligently. She thus ran 
directly across the bows of the Orr and brought on a collision. It 
is not claimed of this maneuver that it occurred in extremis. It was 
deliberate, and cannot be held entitled to that excuse. The speed 
of both steamers undoubtedly produced confusion and prevented 
intelligent action. There was mutual contributory négligence, and 
the damages must be equally divided. There will be a référence to 
ascertain the amount. 
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CENTRAL TRUST 00. OF NEW YORK v. EAST TENNESSEE, V. & G. 
RY. CO. (MITCHELL, Intervener). 

(Circuit Court, N. D. Georgla. Feb. 25, 1888.) 

1. FEDERAL Courts — Construction op Statb Statdtes — Following State 
Décisions. 

A décision by a state suprême court that a statute of the state maliiug 
railroad companies liable for injuries caused to their employés by the nég- 
ligence of coemployés does not apply to the case of an injury to an em- 
ployé of a receiver operating a railroad under direction of a court of equily, 
is binding upon the fédéral courts. 

S. Railroad Reoeivkrs— Liabilities for Injuries to Employés— Négligence 

0I> COBMPLOYBS. 

The Georgia statute (Code, § 3036) making railroad companies liable for 
Injuries caused to their employés by the négligence of coemployés does 
not apply to the case of an injury to an employé of a receiver operating 
a railroad under direction of a court of equity; and in such case the com- 
mon-law raie is stlll in force. Henderson v. Walker, 55 Ga. 481, foUowed. 

8. Samb. 

An injury to a railroad employé by a dangerous structure plaoed too 
near the track is not an injury caused by négligence "in the running of 
trains," wlthin the meanlng of the Georgia statutes relating to the lia- 
bility of railroad companies "as common carriers" (Code, § 2083), or wlthin 
the act of 1876, providing for payment of claims out of Income In the 
hands of a railroad receiver. 

4. Same — Violation of Rulbs. 

A railroad employé injured by being brought in contact with a structure 
at the side of the road while standing on the side of a car instead of on 
top thereof, where the company's rules required him to be, cannot recover 
dam/ages for the injury. 

This was a pétition of intervention filed by Lane Mitcliëll in the 
case of the Central Trust Company of New York against the East 
Tennessee, Virginia & (xeorgia Kailway Company, whereby he seeks 
to recover from Henry Fink, receiver of said cOmpany, damages for 
injuries reeeived while in the employment of said receiver. Verdict 
for intervener. Motion for new trial. 

Hoke Smith and Burton Smith, for intervener. 

Bacon & Rutherford and Mynatt & Carter, for the receiver. 

NEWMAN, District Judge. This motion has been elaborately 
argued, and caref ully prepared briefs hâve since been f urnished me 
by counsel on both sides. I do not clearly see how one question 
which was argued at considérable length is in this case, namely, as 
to whether the statute of Georgia which makes an employer liable 
for an injury to one employé by the négligence of a coemployé is ap- 
plicable to a suit against a receiver of a court operating a railroad. 
While it is true that the question of the liability of the employer 
to an injured employé by the négligence of a coemployé, and the 
question of the liability of the employer for injuries reeeived from 
dangerous structures and the like, erected by the employer, grew out 
of the same gênerai principle originally, — that the servant assumed 
the natural and obvious risks of the master's service, — yet the two 
branches of the subject, viz, fellow servants' négligence and dan- 
gerous structures and the like, are in many respects distinct. While 
v.69F.no.5— 23 
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in Georgia, under the statute, a railroad company would be liable 
to au employé for an injury causéd by thé negligeiicé of a coemployé, 
if the injured party be frée from fault, yet I am not aware of any- 
thing in the Georgia statutes changing the common-law rule as to 
the assumption by the servant of the patent dangers of the master's 
service. I am inclined to think that this case comes within the 
latter class,. and am not sure, therefore, that any ruling is neces- 
sary upon the question as to whether, under the statute and the 
décisions of the suprême court of the state, a receiver is liable to 
an employé injured by the négligence of a coemployé; but, if the 
question is invplved in this case, I am clearly of the opinion that 
the décision of the suprême court of Georgia in the case of Hender- 
son v. Walker, 55 Ga. 481, must control. In that case it was held 
that receiversof a railroad holding possession for a court of chan- 
cery, and operating the road under the orders of the court, are not 
subject'to suitS in their officiai capacity for a personal injury to one 
of their employés resulting from the négligence of other employés 
in thç same sertice. The replies made by counsel for intervener in 
this case to this décision werè, flrst, that this was not a construction 
of the statutes (Code Ga. §§ 2083, 3036), but, as I understand the 
arg'ument, that it is an application of the common law to the 
statute, rather than a construction of the statute, and that being 
such, 4t4s merely advisory to a United State^ court, and would not 
control it,, I do not concur in this view of the décision. The court, 
in the décision named, uses this language : "Doubtless the receivers, 
as common carriers, bear a relation to the public very similar to that 
of other common carriers; but the différence between the public 
and thiS' plaintiff is that the public can appeal to a gênerai law ap- 
plicable as against ail common. carriers, whereas the plaintiff must 
invoke a spécial statutory provision, which will not reach ail em- 
ployers alike, but only railroad companies." And again, this lan- 
guage: "Still it is clear that employés of receivers are not within 
the words of the Code," — showing that the court is construing the 
language and meaning of the statute, and not simply holding that 
under the common law the receiver is not liable to the same extent 
as the railroad company would be. In the language flrst quoted 
from this décision the court recognizes the f act that the receiver is a 
common carrier, and bears a relation to the public very similar to 
that of other common carriers. It goes on to say, however, that 
the plaintiff, an employé, must invoke a spécial statutory provision 
which will not'reach ail employer s alike, but only railroad com- 
panies. The effect ôf this décision, of course, is that receivers do 
not stand in the place of the company as to employés; but ît is clear- 
ly arrived at from a construction of the language of the statute. 
This is a statute peculiar to Georgia. It is a departure from the 
common law ; and a court of the United States, called upon to con- 
strue it, will adopt the ruling of the highest court of the state as 
to its meaning. The décision in 55 Ga., supra, was recognized and 
reaffirmed in Thurman v. Cherokee R. Co., 56 Ga. 376, and may be 
considered the settled doctrine of that court. 
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The second reply made to this décision is that an act of tÊe législa- 
ture of Georgia (Acts 1876, p. 122) has changed thé law as announced 
in the décision quoted, if that décision be held applicable hère. It 
is contended that thàt act makes the receirer liable in cases like this, 
to the same estent as a railroad company would be. The adt named, 
after providing that the income of a railroad in the hands. of a re- 
ceiver shall be applied to the payment of certain othër thîngs, im- 
material hère, proceeds: "And for injuries to persons and property 
caused by the running of the cars on said road, and for whidh said 
road is now liable, as common carrier, by the laws of this state." 
It will be sçen that the "injuries to persons" for the payment of 
which the receiver shall apply the income of the road, and for which 
a lien is given, are such injuries as are inflicted on persons to whom 
it would owe a duty as a cOmmon carrier. Now, it is contended, as 
I understand the argument, that under thé statutes of Georgia (Cîode, 
§ 2083) the liability of the company in a case such as we are now 
considering ïs in its capacity as a common carrier. An examina- 
tion of that section will show that this position Cannot be sustained. 
The language of the section is as îollows: "Railroad companies are 
common carriers, and liable as such. As such companies neces- 
sarily haTe many employés who cânnot possibly control those "^ho 
should exercise care and diligence in the running of trains, such 
companies shall be liable tO such employés as to passengers for in- 
juries arising from the want of such care and diligence." It will 
be seen from its language that this section is applicable to injuries 
to the employé arising from the Want of care and diligence on the 
part of another employé in the running of trains; and if it should be 
held that in a proper case coming within this statute (Code, § 2083), — 
as, for instance, a brakeman injured by the négligence of an enginèer 
in running a train so as to cause a collision, — the receirer under 
the act of 1876 would bé required to make payment ont of the income 
of the road, it is obyious that it does not include the case now before 
the court. This injury is said to hâve betu caused by a dangerous 
structure on the sidé of the track, and no complaint is made what- 
ever as to the manner in which the train was run. So the discussion 
of this section of the Code of Georgia (section 2083) iâ almost unneces- 
sary, because by its language the act of 1876 itself only provides 
for the payment out of the income in the receiver's hands, as a flrst 
liability, for injuries to persons "caused by the running of the cars 
on said road"; and the injury received by this complainant cannot, 
as I hâve stated, be said in any fair sensé to hâve been caused by the 
running of the cars upon the road. It is true that the train was in 
motion when the intervener was knocked from its side, but the com- 
plaint is of the structure by the. side of the track with which he canïe 
in contact, and which caused his injury. It is unnecessary, there- 
fore, to décide the question as to whether the liability of the railroad 
company to an employé injured by want of care and diligence of an- 
other employé in the running of the trains is a liability "as a com- 
mon carrier" under the act of 1876, or whether it is only thé same 
degree of liability it would owe to a passenger, and not within the 
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terms of the act. This reasoning applies only to section 2083, l'hich 
is invoked herè, ag stated, in connection with the act of 1876. Sec- 
tion 3036 of the Code, which makes the employer liable for an i&jury 
to an employé caused by the négligence of a coemployé generally, 
and witbout référence to running of trains, is not inrolved. The 
last-named section créâtes a liability for the lack of ordinary and 
reasonable care, and the former for a liability "as to passengers," 
naniely, for slight neglect, or the absence of extraordinary care. 

Some importance was also attached by intervener's counsel in argu- 
ment to the language of the title of the act of 1876, namely, "An act 
to fix the liability of receivers appointed for railroad companies," 
etc." pf course, the liability fixed must be found in the body of the 
act, açà that is, so far as applicable hère, "for injuries to persons 
and property caused by the running of the cars on said road, and for 
,which said rqad is now liable as a common carrier by the laws of 
this State*'; so that I do not see the force of this position. My con- 
clusion is that, if the question of négligence of a coemployé is in this 
case at ail, the common law is applicable, and must control it. The in- 
tervener was injured by coming in contact with a coal chute, which 
it is claimed was erected dangerously near to the side of the track, 
and the real question is as to whether the ruling of the court in référ- 
ence to it was, correct. That is to say, conceding it to be a dangerous 
structure, was it such a patent, visible, and open danger as that the 
intervener assumed the risk whenheentered the employer's service, or 
was the law correctly stated in my instruction to the jury,thatthein- 
tervener was held to reasonable and ordinary care in ascertaining that 
it was there, and that, if he knew, or by exercise of reasonable and 
ordinary care ought to hâve known, that it was there, he could not 
recover? The décision of the suprême court of the United States 
in the case of Tuttle v. Eailway Co., 122 U. S. 189, 7 Sup. Ct. 1166, 
which I had not seen, and to which my attention was not called on 
the trial of this case, has caused me to doubt the correctness of my 
instructions. I do not pass flnally upon the question, however, as 
another view I hâve of the case will control in the présent décision. 

The intervener in this case was undoubtedly violating the printed 
rules of the company when he was injured, and he had the rules in 
his pocket at the time. The rules of the company required him to 
be on top of the car while the train was in motion, and he was on the 
side of the car when he was knocked therefrom by the coal chute. 
Plaintiflf attempted to relieve himself of the efEect of this violation of 
the printed rules by showing a custom which had grown up with 
the knowledge and consent of tlie employer, varying the rule. The 
only custom whiph seemed to me to be established by the proof with 
, any such certainty and clearness as to give it the effect claimed was 
one which it seemed plaintiff was disregarding and violating when 
he was hùrt. So that he appeared to be violating both the rule and 
the custom, if custom there was. I think, therefore, the verdict 
was contrary to the évidence, and upon this ground there must be a 
uew trial, Let it be so ordered. 



CENTRAL TRUST CO. V. EAST TENNESSEE, V. & G. RY. CO, 357 

CENTRAL TEUST CO. OF NEW YOEK v. EAST TENNESSEE, V. & G. 
RY. CO. (MITCHELL, Intervener). 

(Circuit Court, N. D. Georgia. April 23, 1895.) 

No. 829 

Mastek and Servant— Raileoad Receivers— Liabilitt for Injuries to Em- 
ployés — Negligencb op Cobmploybs. 

The Georgia statutes making railroad companies liable for injuries 
caused to employés by the négligence of coemployés (Code, §§ 2083, 3030) 
do not apply to the case of an in jury to an employé of a receiver operating 
a railroad under direction of a court of equity. Nor Is such receiver made 
liable in such cases by the act of February 28, 1870, which defines Ûie 
duties and fixes the liabiUties of railroad receivers. Henderson v. Walker, 
55 Ga. 481; Thurman v. Eailroad Ce, 56 Ga. 376; and Central Trust Co. 
of New York v. East Tennessee, V. & G. Ry. Co., 69 Fed. 353, —, f ollowed. 

This waa a pétition of intervention flled by William Mitchell in 
the case of the Central Trust Company of New York against the 
East Tennessee, Virginia & Georgia Eailway Company, whereby he 
seeks to recover from the receiver of the défendant railway company 
damages for personal injuries sustained while in the employment of 
Buch receiver. 

Ellis & Jordan, for intervener. 
De Lacy & Bishop, for défendant 

NEWMAN, District Judge. Eeceivers are operating a railroad 
under appointment of this court. Intervener seeks to recover dam- 
ages for an injury to an employé, caused by the négligence of a co- 
employé. At common law it is well understood that there is no 
liability in such a case. The right to recover, if it exista at ail, 
must be by virtue of the statutes of the state of Georgia. Those 
statutes, embraced now in the Code of Georgia, sections 2083 and 
3036, areasfollows: 

"Sec. 2083: Railroad companies are common carriers, and liable as such. 
As such companies necessarily hâve many employés who can not possibly 
control those vs-ho should exercise care and diligence In the. running of trains, 
Buch companies shall be liable to such employés as to passengers for injuries 
arising from the want of such care and diligence." 

"Sec. 3036: If the person injured is himself an employé of the company, 
and the damage was caused by another employé, and without fault or négli- 
gence on the part of the person injured, his employment by the company shall 
be no bar to the recovery." 

The suprême court of Georgia in the case of Henderson v. Walker, 
55 Ga. 481, reafflrmed in the case of Thurman v. Eailroad Co., 56 Ga. 
376, décides that thèse statutes do not embrace or extend to receivers 
engaged in the opération of railroads under the orders of a court of 
chancery. In the opinion by Bleckley, J., in the case of Henderson 
V. Walker, supra, the view of the court will appear from an extract 
as follows: 

"He [the plaintiff] shows by his déclaration that he Is not such an employé. 
He rests his case on the statutory right, and yet does not put himself in the 
class to which the right belongs. The company owning the road was not In 
possession. It had no employés. There was no privity between it and the 
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plaintiff. He was not its servant; it was not his master. It had notblng to 
do with selectlng his coemployés whose négligence cauaed the Injury. Tho 
court of equity, by its officers, the receivers, had possession of the road; and 
the plaintiff, instead of hlring himself elsewhere to a railroad company or 
corporation, voluntarilyhired himself to thèse ministers of the law. We think 
the letter of the situation Is the law of it; and as he was not, in fact, in the 
employment of the railroad company, he is not to he considered in such em- 
ployment by construction." 

So that at common law there should be no liability on the part 
of the receivers in this case, and when we go to the law of the state 
we find that the statutes which must he invoked, as construed by the 
highest court of the state, give no greater right than would exist at 
common law. 

The intervener contends that an act of the législature "To deflne 
the duties and flx the liability of receivers appointed for railroad 
companies in certain cases," etc., approved February 28, 1876, estab- 
lishes a différent rule from that announced by the suprême court of 
Greorgia in the décisions referred to. The effect of thèse statutes on 
thèse décisions, as well as the décisions themselves, has been before 
this court in the case of Central Trust Co. of New York v. East 
Tennessee, V. & G. Ey. Co. (Feb., 188^ 69 Fed. 353. The opinion 
appears not to hâve been published, iDut is of file in the clerk's 
office. The court in that case decided adversely to the inter- 
vener the same questions that are raised in this case, and a répéti- 
tion of the reasons there given is unnecessary. None of the déci- 
sions cited by counsel for the intervener are directly in point, and 
nothing has been offered to change the view entertained by the court 
when this question was elaborately discussed in the case referred to. 

It is évident, from the facts set out in the intervening pétition, 
that this case must stand or fall on the négligence of the engineer. 
It is clearly the proximate cause of the injury. That the engineer 
was the fellow servant of the brakeman is well settled by the au- 
thorities. Unless the receivers are liable, therefore, for the négli- 
gence of the coemployé of the intervening petitioner, they are not 
liable in this case. The demurrer to the pétition must be sustained. 



BALTIMORE TRUST & GUARANTY 00. v. ATLANTA TRACTION CO. 
(BENNETT, Intervener). 

(Circuit Court, N. D. Georgia. June 6, 1895.) 

No. 766. 

1. Railroad Rîîobtvers— Ltabilitt for Injuries to Employés— Coemplotes. 

The Georgia statutes (Code, §§ 2083, 3036, and Act Feb. 28, 1870) do not 

give to the employés of a railroad receiver a right of action for injuries 

caused by the négligence of coemployés. Central Trust Co. of New York 

V. East Tennessee, V. & G. Ry. Co., 69 Fed. 353, 357, foUowed. 

3. Fellow Servants. 

The conductors of two electric railway cars on the same road are fellow 
servants, and the common employer Is not liable for an injury to one of 
them, resulting from a collision caused by the négligence of the olher. 
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This was a pétition of intervention ûled by Smith Bennett in the 
case of the Baltimore Trust & Guaranty Company against the At- 
lanta Traction Company to recover from the receiver of the latter 
Company damages for personal injuries sustained while in the re- 

ceiver's employment. 

Marshall J. Clark and T. J. Ripley, for intervener. 
Rosser & Carter and King & Anderson, for défendant 

NEWMAN, District Judge. The question in this case is as to the 
liability of a receiver of a court operating a railroad to an employé 
injured by the négligence of a coemployë. I must détermine, as I 
hâve heretofore done, that there is no such liability. It is unneces- 
sary that the reasons should be given again, as they hâve been fully 
set forth in the opinions of the court in the cases of Central Trust 
Co. of New York v. East Tennessee, V. & G. By. Go., 69 Fed. 353, 357. 

It is further insisted that the question of fellow service is not in this 
case. The injury was to the conductor of one elèctric car, who was in- 
jured, as is assumed in the argument, by the négligence of a conductor 
of an opposing elèctric car, he being responsible for a collision which 
occurred and which was the accident causing the injury. The ques- 
tion is raised as to whether the two conductors are fellow servants, as 
applicable to the question of employer's liability. My opinion is that 
they are. I think they are such under the gênerai law and under 
the décisions of the suprême court of the United States. Any other 
conclusion cannot be reached from the later décisions of the suprême 
court. Much more clearly would they be fellow servants in the case 
of conductors on the same line of street and suburban cars of a city 
than on a long line of steam railroads running from city to city. 
The intimacy of their relations is greater, and they corne more closeiy 
in contact, in the one case than in the other, and the fact of fellow 
service for the purpose of applying it to the case at bar is more ap- 
parent 



SOUTHERN RY. CO. v. CITY OF ASHEVILLE. 
(Circuit Court, W. D. Nortb Carolina. August 24, 1895.) 

1. InJUNCTION— JUBTSDTCTiON— RESTRATKrKQ LevY OP TaX. 

Injunction will lie to restrain the levy of a tax, where the complainant 
is a common carrier, and the tax is made a lien on Its real estate, though 
Us Personal property is first to be resorted to by the tax collecter, and the 
remedy at law, by payment and action to recover back, is not as efficient 
as the remedy by injunction. 

2. Interstate Commerce— RArTjtoAD Companies— Licensb Tax. 

Act N. G. March 13, 1S95, § 42, subd. 6, authorizing a city to levy, on 
every railroad company doing business or having an office in the city, a 
license tax, not to exceed 1 per cent, of the gross receipts of its business, 
is invalid, in the case of a railroad whose business extends to points out 
of Uip stnte. ns a régulation of interstate commerce, and therefore a tax 
levied nnder it is invalid, though it is limited to business of the railroad 
done vvithin the state. 

Bill by the Southern Eailway Company against the city of Ashe- 
ville to enjoin levy of a license tax. Decree for complainant. 
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Pab. H. Busbee, for petitioner. 
Julius C. Martin, for défendant 

SIMONTON, Circuit Judge. This is a bill filed by the complain- 
ant, a citizen of tlie state of Virginia, and engaged in the business 
of a common carrier, against the défendant, a municipal corporation 
of the state of North Carolina, praying an injunction against the 
levy of a tax because it violâtes the Interstate commerce law. Upon 
âling the bill, a rule to show cause was issued with the usual re- 
straining order. The respondents flled their answer, and the case 
has now come up, using the answer as a return to the rule. The 
answer is a strong présentation of the position of the défendant. It 
challenges the jurisdiction of the court on every ground of équitable 
cognizance, and on the merits insists that there is no violation of 
the Interstate commerce law, — the ground set up by complainant as 
the foundation of the prayer for an injunction. The complainant, 
a railroad company doing business in and having ah office in the 
city of Asheville, has been required to pay to said city a privilège 
tax, being the amount of 1 per cent, of the gross receipts on its said 
business in that city. The business upon which this is estimated 
the city council limited to the business done within the state of 
North Carolina. 

The first question to be met in this case is as to the jurisdiction 
of the court. An injunction will not lie against an illégal tax on 
the sole ground that the tax is illégal. Shelton v. Platt, 139 U. S. 
591, 11 Sup. et. 646; Allen v. Car Co., 139 U. S. 658, 11 Sup. Ct. 682. 
The circumstances must bring the case within some recognized 
branch of équitable jurisdiction, such as where the enforcement of 
the tax would lead to a multiplicity of suits or produce irréparable 
injury, or, in case of real estate, would throw a cloud upon the title. 
Eobinson v. Wilmington, 25 U. S. App. 147, 13 C. C. A. 177, 65 Ped. 
856. Under the charter of the city of Asheville the fiscal year be- 
gins on the Ist of June. The lien of the tax attaches to ail real 
property of the taxpayer from that date, and is paramount to ail 
other liens, and continues until the tax is paid. It is true that, in 
the collection of the tax, the tax collecter must first seek personal 
property ont of which the tax may be paid. But that lien on the 
realty exista and continues and is flnally put in active opération if 
there be an insufflciency of the personalty. The tax therefore from 
the Ist of June créâtes a cloud on the title of ail the realty of the 
taxpayer. Again, a railroad company is a common carrier. Its 
plant consists of rolling stock of every description, designed for use 
in performing its functions as a carrier. The real estate is subsid- 
iary to the use of the plant. The existence of a tax exécution un- 
der which any part of this rolling stock can be levied on and stopped, 
its business and traffic interrupted, at the hazard of grave respon- 
sibility to the public, involves a threat of irréparable injury, and an 
exposure to a multitude of suits. Allen v. Railroad Co., 114 U. S. 
311, 5 Sup. Ct. 925, 962. It is said that the statutes of North Car- 
olina give to the complainant a plain, adéquate, and complète rem- 
edy at law. Apart from the question whether this 'court, sitting in 
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equity, can be deprived of jurisdiction because a i-emedy exists in 
some other tribunal in another jurisdiction, it does uot seem that 
the remedy tendered by tliis statute is plain, adéquate, and complète. 
Equity jurisdiction may be invoked though tbere be a remedy at law, 
unless the remedy at law, botb in respect to the final relief and the 
mode of obtaining it, is as efficient as the remedy in equity. Kil- 
bourn v. Sunderland, 130 U. S. 505, 9 Sup. Ct. 594. The remedy un- 
der the statute requires the payment of the disputed amount in full, 
a suit against the officiai receiving it, a trial in a state court, with 
the uncertainty both as to the recovery and the mode of enforcing 
it, as well as of the person against whom it may be enforced. It 
can hardly be said that this remedy is either plain, adéquate, or com- 
plète. This seems to be conceded under the statute of North Car- 
olina, for section 76, c. 119, Laws 1895, permits an injunction to lie if 
the tax is levied for an illégal or unauthorized purpose, or be illégal 
or invalid. The issue in this case is, is this tax illégal or in- 
valid? 

This brings us to the merits of the case. The tax in question is 
levied by the city of Asheville under the authority of the législature. 
As municipal corporations in themselves hâve no authority to levy 
taxes, and dérive ail their authority to this end from the législature, 
we must look to the act of the législature, and détermine whether 
or not that is in conflict with the constitution and laws of the United 
States. If the action of the législature be invalid, nothing that the 
municipality can do under it can cure the invalidity or restore it to 
life. Were this not so, the municipality, the créature of the légis- 
lature, could amend and control the act of its creator. The act of 
the législature of North Carolina giving the charter powers to the 
city of Asheville authorizes the city to levy on "every express Com- 
pany, telegraph Company, téléphone company, gas company, electric 
light company, power company, street-railroad company and raiiroad 
company, doing business or having an office in said city, a license tax." 
Act March 13, 1895, § 42, subd. 6. This is a tax on the business or 
calling of the several classes mentioned, and is imposed because of 
that business. The amount of the tax is limited. It must not ex- 
ceed in amount 1 per cent, of the gross receipts of the business dur- 
ing the year. Now the business of the complainant corporation is 
that of common carrier between Asheville and points within and 
without the state of North Carolina; that is to say, of inter state 
and inf rastate commerce. And this act taxes ail this business. The 
complainant is taxed, not because some of its business is between 
points within the state of North Carolina, but because it does busi- 
ness and has an office in Asheville. Its business may be wholly 
Interstate, yet, under the terms of this act, it must pay the license 
tax. It is true that, in estimating its license tax, the city council 
only took into considération the infrastate business of the company. 
But under the terms of the act they could hâve made the estimate 
upon the whole business of the company, and we deal not with what 
the council did do, but with what they could hâve done, under the 
authority conferred on them. The validity of this authority, not 
of their action under it, is the question before us. This case is on 



362 FEDERAI EEPORTER, VOl. 69. 

ail fours with tlie case of Webster v. Bell, 68 Fed. 183, decided by 
the circuit court of appeals, Pourth circuit, at its May term, Let 
the temporary injunction issue, as prayed for in the bill. 



THE NEW MARY HOUSTON. 

KINEON V. THE NEW MARY HOUSTON et al. 

(District Court. S. D. Ohio, W. D. July 10, 1893.) 

No. 1,723. 

1. Admiraltt Pi,kadino— Evidbnce — Variancb. 

Proof, in a collision case, that the cables of a river steamboat which 
went adrift were uot bent to lier ancliors, lield prcper to be considereil, 
although the fact was not averred in the libel; it appearing that thére 
was no surprise, and that the attention of counsel had in fact beeu called 
to the varlance before the hearing. 

2. CoLT.isioiî— Drifting Stbamkr- -Négligence. 

That the cables of a river steamboat moored to a wharf, which broke 
loose, went adrift, and coUided with coal barges, were not bont to her 
anchors, helA no proof of négligence. 

3. Same—Drifting Steamer AND Wharf— Négligent Mooring. 

Where a wharf and river steamboat moored thereto went adrift, and 
coUided with coal barges, held, that the question of thé steamer's liability 
was one of négligence in respect to the fastenings, and that sneh négli- 
gence would dèmsist in a f allure to adopt ail précautions suggested by 
sklll, experlenee, and careful, prudent, and: intelligent forethought. 

4. Same— Négligence or Master. 

Where a river steamboat went adrift on a dark night at a place where 
there was great danger of striking bridge piers, Jield, that it was not nég- 
ligence or bad seamanship for the captain, before goihg on deck, to first 
see to extinguishing lamps and stores, for the purpose of preventing the 
breaklng out of Ares in case of collision. 

This was a libel in rem, by Sol V. Kineon against the steamboat 
"New Mary Houston to recover damages resulting from a collision. 

William Worthington, for libelant. 
Stephens, Lincoln & Smith, for respondents. 

SAGE, District Judge. This is a libel for damages by collision 
which occurred about 2 o'clock in the morning of Saturday, January 
16, 1892, on the Ohio river, at Cincinnati. The New Mary Houston 
was plying regularly between Cincinnati and New Orléans. She 
came ^p the river on the evening of Thursday, January 14th, and 
mooreâ at the wharfboat of the Southern Wharfboat Company, her 
usual landing place at the Cincinnati public wharf between Broad- 
way and Sycamore streets. After she was fastened to the wharf- 
boat the fires were extinguished, the "wrist" from the "doctor" (an 
essential part of her operating machinery when in motion) was 
taken out for repairs, and she began to discharge her inbound cargo 
and to receive her outbound cargo. About 2 o'clock on Saturday 
moming the wharfboat broke loose from its moorings, and, together 
with the steamboat, drifted down stream. At the foot of Elm 
Street, about half a mile below where the wharfboat was moored, a 
collision occurred with the coal fleet of the Pittsburgh Coal Com- 
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pany, resulting in the breaking loose of the barge C. Jutte No. 22, 
owned by the interveners C. Jutte & Ce, and tbe loss of its cargo, 
consisting of 12,850 bushels of Youghiogheny lump coal, owned by 
the interveners, the Pittsburgh Coal Company. Whether this loss 
resulted from the collision of the barge with the steamboat, or with 
the wharf boat, is in dispute, upon the évidence; the interveners 
claiming that it was by collision with the steamboat, while the claim- 
ants of the steamboat contend that it was from collision with the 
wharfboat. Another collision, which occurred about half a mile 
down the river, at the foot of Smith street, between the wharfboat 
and the coal fleet of the libelant, Kineon, caused the loss of the 
Walton Barge No. 539, with its cargo of 13,461 bushels of coal, and 
the Advance Barge No. 85, with its cargo of 12,964 bushels of coal. 
The Walton barge was owned by the interveners Walton & Co.; the 
Advance barge, by the interveners the Advance Coal Company; the 
cargoes, by the libelant, Sol P. Kineon. Each coal fleet was moored 
securely to the shore of the river. The fleet of the Pittsburgh Coal 
Company consisted of eight barges, in tiers of four abreast. The 
outside barge of the upper tier was struck. Each barge was 25 feet 
wide by 120 feet in length. Between the barges and the shore were 
floats 20 feet wide. The distance between the water's edge and the 
outside of this fleet was about 125 feet. The barges of Kineon's 
fleet were in three tiers. The upper tier was flve barges abreast; 
the middle tier, four barges abreast, — the outside barge being on a 
line with the outside barge of the upper tier ; and the third tier con- 
sisted of but a single barge, which was strung behind the outside 
barges of the other tiers. The barges were 25 feet v,'ide. Between 
them and the water's edge were floats 26 feet wide, and thèse were 
sparred out from the shore about 15 feet. The outer line of the 
barges was about 170 feet from the water's edge. The outside barge 
of the middle tier, and the sole one of the lower tier, were struck. 
Tlae libel sets forth, among other things, that on the morning of the 
16th of January, 1892, and for some little time prier thereto, the 
water in the Ohio river was, and had been, rapidly rising. The tes- 
timony is that when the Mary Houston was tied to the wharf there 
was considérable ice and drift in the river, and that it was rising 
fast. According to the statement of the superintendent of the wa- 
terworks, taken from the waterworks gauge, the river reached the 
f ollowing stages at the dates and hours named : January 15th, 6 a. 
m., 20 ft 1 in.; 11 a, m., 23 ft. 7 in.; 5 p. m., 28 ft. January ]6th, 
6 a. m.) 33 ft 6 in.; 11 a. m., 35 ft 4 in.; 5 p. m., 37 ft 

The libelants aver that, by reason of the rapid rising of the river, 
it became necessary, in the exercise of prudent and careful seaman- 
ship, for those in charge of the steamboat and wharfboat to use 
great care in fastening the wharfboat to the shore, and the steam- 
boat to the wharfboat and the shore, and to other flxed and sta; 
tionary objects, to prevent the steamboat and the wharfboat, or ei- 
ther of them, from breaking loose from their fastenings, or floating 
down stream. 

They further aver that it was necessary, in the exercise of prudent 
seamanship, for those having the management of the steamboat to 
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keep up steam, so that if the steamboat should break loose from its 
fastenings its motion could be controlled and directed; also, that 
after tlie steamboat was moored to the wharfboat those in charge 
suffered the steam to go down, and the Ares under the boilers of the 
steamboat to go out, and that the persons in charge of the wharf- 
boat failed to use proper care in the fastening of the wharfboat 
to the shore, and the persons in charge of the steamboat failed 
to use proper care in fastening the steamboat to the wharfboat and 
to the shore, and to other fixed and stationary objects. 

The libel then.sets forth the breaking loose of the steamboat and 
wharfboat from their fastenings, their drifting, and the collision 
above referred to. It is charged that the collisions were occasioned 
by the négligence, inattention, and want of proper care and skill on 
part of the steamboat, her master and crew, and on the part of the 
wharfboat, her master and crew, and not from any fault, omission, 
or neglect on the part of the barges injured, or of any of the persons 
having charge or care thereof, or of either of them. The claims for 
damages are then set forth. 

As to the stage of -the river, and its rising, there is no conflict in 
the évidence. Nor is there any question that, when the steamboat 
and the wharfboat broke from their fastenings and went adrift, the 
steamboat waa held by her fastenings to the wharfboat until they 
were parted by the shock of the collision with the Elm street fleet. 
This fact is sufficient évidence that the steamboat was securely 
moored to the wharfboat, especially as the testimony is that due 
care was exercised, and that ail précautions usual and customary in 
such stage and condition of the river as is shown by the évidence 
were taken. The testimony is that it was customary and necessary 
to clean out the boilers on each trip, and for that purpose the Ares 
were suffered to go down. The wrist of the doctor was at the 
same time taken out for repairs. It was proper to do this, in the 
exercise of due care of the machinery of the boat. There was noth- 
ing extraordinary in the stage of the river, nor in the rate of its 
rising. Under such conditions, driftwood, and, at that time of the 
year, floating ice, might hâve been expected. The évidence does not 
indicate that the ice was in such quantifies as to endanger the safety 
of vessels, or to require that steam should be kept up. 

Counsel for libelant relies upon the fact that the cables of the 
steamboat were not bent to the anchors. Counsel for the claimants 
objects that there is no averment in the libel of the fact, and cites 
The Marpesia, L. R. 4 P. C. 212, 213, etc. The court there held : 

"If a plaintifl in a collision suit intends to rely upon a particular act of nég- 
ligence by the défendant, he la bound speciflcally to allège that act in his 
pleadings; and it is not sufficient that the act may be Included generally in 
an allégation In the pleadings whlch does not clearly state such particular 
act, as it is likely to mislead the défendant, and prevent his being prepared 
to meet that particular case." 

That case was decided, and such was the rule, before the enact- 
ment of the judicature acts. The Ann, Lush. 55; The North Ameri- 
can, Swab. 358; The Haswell, Browning & L. 247. See, also, The 
Hochung and The Lapwing, 7 App. Cas. 512. The rule has, however, 
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tieon se modified as now to apply only as far as its nonobservance 
has made it impossible for the respondent to meet the case brought 
by the libelant. The Alice and Eosita, L. R. 2 P. C. 214; Mars. Coll. 
807, In this case there has been no surprise on this point 
More than the usual time was devoted to the taking of testimony, 
and the variance in the évidence was brought to the notice of claim- 
ants long bef ore the cause was brought to hearing. It cannot now 
be recognized as open to objection. But while prudent seamanship 
requires that the cables of a seagoing or lake vessel should be bent 
to the anchors, which may at any moment be required for use, and 
are often necessary for mooring purposes, on river steamers anchors 
are seldom brought into réquisition. The river steamer is within 
easy reach of the shore, to which or to a wharfboat it is moored. 
The anchors are comparatively small and light. Those on the Mary 
Houston — so the captain testifles — were rated at 900 pounds, but 
actually weighed less. They were carried on the forecastle, and 
the lines were stowed under the barricades, as is usual on river 
steamers, so that their strength may be preserved. They can be 
quickly made fast to the anchors, as is évident from the fact that they 
were made fast, by order of the captain, before the flrst coal fleet 
was struck, and were cast after the steamer and the wharfboat were 
pàrted by the force of the collision. Besides, it may be doubted 
whether the anchors, although heavy enough to hold the steamer, 
would hâve been sufflcient to hold both steamer and wharfboat. 
"Whether so or not, that the cables were not bent to the anchors 
was not négligence. 

The fastenings of the wharfboat are shown upon a diagram veri- 
fied by the testimony of George E. Osborn, night watchman on that 
boat, and attached to his déposition. He testifles that, in addition 
to a head chain and a breast chain, he had ont a Une abreast, and 
two stern chaiûs, ail of the bost material and made fast. The head 
chain was fastened by six or seven turns to two bitts on the port 
or shore side of the forward end of the wharfboat. Thèse bitts 
were close together, — not two feet apart. That chain was to hold 
the wharfboat up; that is to say, to prevent it from moving down 
stream. The other end of the chain was fastened to one of the 
rings of a "deadman" (which is a hea^y timber sunk in the ground 
some 15 or 20 feet), to which were permanently attached, by a chain, 
three iron rings, about a foot and a half in diameter. The testi- 
mony as to the thickness of the iron of the rings varies from one to 
three inches. Upon the principle that authorizes a judge at law 
to send a jury to inspect the premises, I proceeded to the spot, and, 
by inspection and measurement, found that the iron of the rings is 
two inches in diameter. There was also a breast chain which led, 
quartering from the capstan, near and outside the bitts on the for- 
ward end of the wharfboat, up the slope of the landing, and was 
there made fast to the ring of a "deadman." Thèse and other dead- 
men were placed in the public wharf by the city to enable wharf- 
boats and other craft to make their fastenings. On the wharfboat 
end of the breast chain was a frog hook, by means of which it could 
be made tant, the chain being too heavy to be pulled by hand. As 
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it was piilled in, it was given six or seven turns around the capstan,. 
and fasten^d by the hook and an iron belt. Then there was a 
breast iJjne,; — an inch and ahalf cable, — which ran eut to the bank, 
and wasvfftstened there, haying been made fast around a stanchion 
forward on the wharf boat. At the stern of the wharf boat there 
were, two chaifts made fast to bitts on the boat, and to deadmen 
rings on the> shore. Thèse were tightened by the use of the capstan. 
The boat was made fast by tightening ail the chains and the breast 
Une about 11 o'clock p. m. of the 15th, which was about three hours 
before she went adrift. The testimony is overwhelming that the 
fastenings were ample, and that the chains and cable were properly 
placed aad secured. Such fastenings had been found suflQcient to 
hold the wharfboat through the floods of 1883 and 1884, and they 
had held itiwhen. four steamers were moored at one time to it. At 
another time they had held on a rising river the wharfboat and the 
Thomas Sherlock,— a much larger boat than the Mary Houston, and 
having on board 800 tons of freight, whereas the wharfboat and the 
Mary Houston together did not hâve over 300 tons of freight. The 
évidence; of witnéss aftefiWitness — experienced river men, some, of 
them called for libelant-ris that the fastenings were everything that 
skill and expérience and prudent forethought could suggest, and 
that there was nothing lacking is. care and attention on the part of 
those in charge of the boat The head chain was one of the heaviest 
and strongest on the river, It was permaneutly attached to the 
ring of theideadman by means of a ckvis. It was customary to 
use it when the ring was under water, and such use was in accord- 
aiice with thfi gênerai usage in such j cases. It is suggested that 
sbme of the witnesses are interested, and that they are clannish, and 
biased by their ômployment in and relations to river navigation, and 
that, therefore, -their testimony should be disregarded. But, since 
the la,w: bas almost everywhere reversed the old rule which made 
interest! a; disqualification, it will hardly do to discard testimony 
becatise it is given by interested witnesses. We can only look 
to their interest or bias that we may properly weigh and test their 
évidence. In this case the consensus of opinion, as expressed in 
regard) to the fastenings, is so gênerai as to carry conviction that it 
must be véritable and well founded. The only satisfactory conclu- 
sion that can be drawn from it is that there was no négligence or 
want ofi care in providing or arranging and securing fastenings to 
hold the. wharfboat. But the claim for the libelant is that as the 
coal fleets, were moored to the shore, and the steamboat and wharf- 
boat were vessels in motion, the latter are liable for damages caused 
by collision with them, respectively, unless they can show that the 
collision. resulted from inévitable accident; citing The Louisana, 3 
Wall. 164, and quoting: from Justice Crrier'» opinion, at page 173,. 
that the Louisana, having drifted from her moorings, must be liable 
for the damages resulting from the conséquent collision, unless she 
could show, affirmatively that "the drifting was the resuit of in- 
évitable accident, which humau skill and précaution, and a proper 
display of nautical skill, cOuld not haye prevented." The case of 
The Baltic, 2 Ben. 452, Fed. Cas. No. 823, is also cited, where Judge 
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Blatchford quoted with approval the définition of "inévitable acci- 
dent," — that, as respects a colliding vessel, it means a collision not- 
withstanding such vessel bas endeavored, by every means in her 
power, with due care and caution, and a proper display of nautical 
skill, to prevent it. 

In The Grâce Girdler, 7 Wall. 196, the suprême court said that 
"inévitable accident is where a vessel is pursuing a lawful avocation 
in a lawful manner, using the proper précautions against danger, 
and an accident occurs. The highest degree of caution that can be 
used is not required. It is enough that it is reasonable under the 
circumstaDces, such as is usual in similar cases, and has been fOund 
by long expérience to be sufficient to answer the end in view, — safety 
of life and property." Dr. Lushington, in The Thomas Powell and 
The Cuba, 3 Marit. Law Cas. 344, says, "We are not to expect extra- 
ordinary skill or extraordinary diligence, but that degree of skill 
and that degree of diligence which is generally to be found in per- 
sons who discharge their duty." Mr. Marsden, in his work on Col- 
lisions at Sea (page 3), deiines négligence as "the failure to exercise 
that skill, care, and nerve which are ordinarily found in compétent 
seamen." 

In The Olympia, 9 C. C. A. 393, 61 Ped. 120, the circuit court of 
appeals for the Sixth circuit said that by the expression "inévitable 
accident" was meant only "an occurrence which could not be avoid- 
ed by that degree of prudence, foresight, care, and caution which the 
law requires of every one under the circumstances of the particuîar 
case. The rule in maritime law does not differ from that at com- 
nion law, where there is no contractual relation between the parties." 
Négligence, which is, after ail, the foundation of liability, consists, 
in such a case as this, in the failure to adopt ail précautions and 
means suggested by skill, expérience, and careful, prudent, and in- 
telligent forethought. It is not to be ascertained or measured by 
ajipljing aftérthought, subséquent to the occurrence of the disaster, 
and suggested by référence to its incidents, unless it appear that the 
suggestions should hâve occurred prior to the disaster to those in 
charge. Although the watchman on the Mary Houston and two 
watchmen on the wharfboat were on duty at the time, neither they 
nor auy other witnesses are able to state what caused the beats to 
go adrift. One of the watchmen on the wharfboat testifles that not 
more than flve minutes before the accident occurred he had exam- 
ined ail the fastenings of the whaïfboat, and found them secure. 
At 11 o'clock p. m. the wharfboat had been drawn in to the shore, 
and the fastenings tightened. Seven men were employed in . that 
service. The river was rising rapidly. At 5 p. m. of January 1.5th, 
— seven hours before the accident, — ^the stage of water was 28 feet. 
At 6 a. m. of the 16th of January it was 33 feet and 6 inches. If 
the rise was steady, it was over flve-thirteenths of a foot, or nearly 
five inches, per hour. It is attempted to be shown for the claimants 
that the wharfboat and steamer were broken from their moorings by 
the steamer being struck by a floating raft or by floating logs. Il 
is shown that some damage had been doue up at the waterworks. 
some half mile above, by floating logs. It does not apjpear that àrlj 
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raft Ixad broken away at any point above, or was seen driftîng in the 
river. It is shown that the starboard wheel of the Mary Houston 
was damaged, probably by floating logs, and that quite a number of 
logs were found under her hull, as she lay at the Kentucky shore, 
the day after the accident. The évidence is, as is remarked by coun- 
sel for the libelant, altogether too inconclusive to support the the- 
ory that they, or that a drifting raft, struck the steamer and tore 
her and the vpharfboat from their moorings. That such a collision 
could hâve occurred without breaking through, or at least seriously 
damaging, the hull of the steamboat is incredible. Besides, the 
Houston was 280 feet long, and the wharfboat some 300 feet long 
and from 20 to 40 feet wide, — a heavy unwieldy, flat-bottomed craft. 
There were not more than 300 tons of freight on the steamboat and 
on the wharfboat, and it is not to be believed that any blow against 
the hull of the steamer which would hâve been suiïicient to suddenly 
force the wharfboat against the landing, and cause it to surge back 
and break its fastenings, could hâve struck without crushing through, 
or at least seriously damaging, the hull of the steamer, and the hull 
of the steamer was not broken or damaged. 

Now, let us look into the facts as they appear in évidence, and see 
if it is possible to arrive at an intelligent and at least probable ex- 
planation of the breaking away of the wharfboat from its moorings. 
The head chain, which, as has been already stated, was one of the 
heaviest on the river, was fastened to the wharfboat at the forward 
end, and near the port or shore side. It was attached at the other 
end by a devis to the outer one of three links of a deadman, which, 
it is in testimony, would be under water at an 18-feet stage of the 
river. It had been under water three or four days. It was tant, 
and made fast to the wharfboat by six or seven turns around the 
bitts. Then there was a breast chain fastened also at the forward 
end of the wharfboat, around the capstan, and leading quartering 
up the bank, to where it was fastened to the ring of a deadman. 
Next a breast line, a cable an inch and a half in diameter, and lead- 
ing from a little further back on the wharfboat directly, or at right 
angles with the boat; up the bank, to where it was fastened to a 
deadmanl At the stern were two chains flrmly fastened to the boat 
and to the links of deadmen at right angles with the boat on the 
shore. Thèse fastenings held the boat so tightly that it could not 
move either up or down the river. As the river rose the tendency 
of the boat, by its buoyancy, was to rise with it; but the head chain, 
which being under water, was holding it down, and at the same time 
holding it from moving down stream, — ^that is to say, was pulling 
against the lifting power of the buoyancy of the boat, and preventing 
its rising with the water. The only possible relief against the tension 
thus resulting would be by easing the breast and stem fastenings 
so as to allow the boat to move up stream, and so ease the head 
chain. But those fastenings were so strong, and made so tant and 
secure, that it could not so move. The rings of the deadman to 
which the chain was attached were about a foot in diameter, and 
composed of iron two inches in diameter. The tensile strength of 
wrought iron is from 20 to 40 tons per square inch, according to the 
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quality of Ihe iron. The testimony is that the iron of tlie rings was 
of the best quality. Agaiust this tensile strength was being con- 
stantly exerted the force of the current upon the wharfboat and the 
steamer, and the contiunally increasing force resulting f rom the fact 
that the chain was holding the boat down in the water, and prevent- 
ing its rising with the river, — ^in other words, against a force con- 
stantly increasing by reason of the buoyancy of the boat and the 
rapid rising of the river. That force would be measured by the 
amount of tonnage which would be required to sinli the boat in the 
water as low as the chain held it. The great force of the strain 
would corne upon the link; for, as to the devis and the chain, it 
would be distributed, while, as to the link, its diameter of a foot 
gave a leverage to the pull which would make the link the first thing 
to give way. 

I hâve carefully considered the évidence, and am satisfled that 
right hère is the solution of the mystery of the accident. When- 
ever the combined force of the current against the wharfboat and 
the steamer, and of the down pulling of the chain against the up- 
lifting power of the water upon the wharfboat, would exceed the 
tensile strength of the iron of the ring, the ring would break; and 
that, in my opinion, is what happened. The watchman on the 
steamer says that just as the wharfboat broke away there was a 
shock against the whole side of the Mary Houston, which was like 
a heavy blow reaching from one end of the boat to the other. It 
first struck the steamer aft, about the wheel house, and then, imme- 
diately, it was felt ail along the side of the steamer. Upon which 
side the blow fell, he does not state. One of the watchmen on the 
wharfboat testifles that less than five minutes before the wharfboat 
broke away from its moorings he examined the lines, found them to 
be seoure and tant, when suddenly there was a noise like a shot from 
a cannon, and then he saw the breast chain running out from the 
capstan, round which six or seven turns had been made, and at the 
same time he discovered that they were adrift. That sound, as of 
a shot from a cannon, can be best explained by supposing that just 
then the tensile strength of the iron of the ring was overcome, and 
the ring snapped. It could hardly hâve come from the breaking of 
the ring, for the water was deep enough to muffle the sound. It 
may hâve come from the sudden loosing of the head chain, or from 
the surging of the wharfboat against the steamer. It is in évidence 
th3,t the head chain was not broken, and that, while no broken link 
was found, one of the three links of the deadman was missing. The 
immédiate resuit of the breaking of the link would be that the 
wharfboat would surge up, and, as the chain was fastened near the 
port or shore side of the f orward end of the wharfboat, the holding 
down of that part would tend to lift correspondingly the stern of the 
wharfboat on its starboard side. When the link gave way, and the 
boat surged, the blow would instantly come against the part of the 
steamer where the witnesses say it did come, — at about the wheel 
house. It is also in évidence that if the head Une were suddenly 
broken, or suddenly let loose, and the wharfboat surged, the sud- 
den jerk would break her loose from ail the other fastenings, 
v.69F.no.5— 24 
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whicli would be insujfficient to hold her. ïhis solution of the 
casting adrift of the wliarfboat seems to be the only one to which 
ail the circumstances detailed in évidence can be made to fit. 
The fact appears to be, not that there were not enough fastenings 
to hold the wharfboat, but rather that there were more than enough. 
It may hâve been a disaster resulting from overcare, — from excessive 
précaution. Had the fastenings been stronger or more secure, the 
disaster might been delayed, but not averted ; for the force or power 
which caused it was constantly and rapidly increasing, and bringing 
the strain to a point where something must give way. Possibly, if 
there had been no stern chains, which, according to the évidence of 
witnesses, are used to prevent a boat from moving up the river, the 
wharfboat would hâve moved up, and eased the head chain, which 
might hâve prevented the accident. However this may be, no ex- 
pert — not a single witness, either for the libelant or for the claim- 
ants — has referred to the theory, of the case hère suggested, nor does 
it seem to hâve occurred to any of them, nor to counsel. If the 
theory be correct, it is a forcible illustration of afterthought, not 
chargeable to forethought, nor furnishing the standard of responsi- 
bilitj by which to measure the conduct of those in charge of the 
wharfboat. The only suggestion made anywhere in the case with 
référence to the submergence of the head chain was by counsel for 
libelant, — that as the boat was drawn further up the wharf the ten- 
dency of the chain would be more and more to pull its head out into 
the stream. As to that, the uncontradicted testimony is that the 
head chain was permanently attached to the ring of the deadman, 
to which it was attached that night. Upon thé évidence, it seems 
to be reasonably certain that the shore fastenings were strong 
enough and secure enough to hold the wharfboat against the out- 
puUing force, if there was an out-pulling force, or against any other 
force excepting a sudden jerk caused by the surging or lurching of 
the wharfboat. 

Bad seamanship is charged against the captain of the New Mary 
Houston, on the ground that it appears from his own déposition that 
when roused from sleep, at the time of the accident, instead of stay- 
ing on deck, giving orders, and taking measures that would lead to 
the stoppage of the drifting boats, he went into the cabin, and look- 
ed after the lires, occupying himself there until after the collision 
had occurred at the foot of Elm street, and that only then did he 
concern himself to go on deck and order the anchors overboard. 
Counsel for libelant submits that, in time of danger and péril such 
as that, the place for the captain was not in looking after stoves 
and lamps, but to the navigation of his vessel. The captain's ex- 
planation of his conduct is that the whole thing came upon him sud- 
denly and unexpectedly, and that his first thought was to extinguish 
the lamps and see to the stoves, so that, if they ghould strike a pier 
of the bridge, which was the danger he feared, the steamer would 
not take fire, and a loss of life ensue. Everybody knows that the 
river steamers are as inflammable as tinder, and this was the danger 
that, when confronted with the emergency, presented itself to the 
captain's mind. In Marsden on Collisions at Sea (page 4), it is laid 
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down as the law that in ail cases of sndden and great danger, not 
caused by a maa's own négligence, he is required to exMbit ordinary 
présence of naind and ordinary skill, "but it is manifest that in such 
a case he may do, or omit to do, something which may contribute to 
the collision, without thereby showing himself déficient in ordinary 
skill, care, or nerve." Such an act of omission is held not to be 
négligence. In support of this statement of the law, the autbor cites 
The Sisters, 1 Prob. Div. 117; The Jesmond and The Earl of El gin, 
L. E. 4 P. C. 1, 7; The Marpesia, Id. 212; Vennall v. Garner, 1 Cromp. 
& M. 21 ; The City of Antwerp and The Friedrich, Inman v. Eeck, L. 
R. 2 P. O. 25, — and illustrâtes the principle by a statement of other 
cases. That rule applies in this case. The captain was below but 
a short time, — not longer than was necessary for the purpose he 
had in view. When he came on deck he at once gave the order to 
fasten the cables to the anchors. The night was foggy, and pitch 
dark. They could not see where they were, nor where they were go- 
ing. They had been cast adrift in the night, suddenly, without 
their fault, and the captain was doing the best he could under the 
circumstances. He was not guilty of bad seamanship, or of négli- 
gence. Upon the whole case, and even if the theory above advanced 
be wholly untenable, the conclusion of the court is that the casting 
adrift of the steamer and the wharfboat was by a vis major, that the 
collisions resulted from inévitable accident, and that the decree 
should be against the libelant and the interveners, with costs; and 
it is 80 ordered. 

McCORMICK HARVESTING MACH. CO. v. C. AULTMAN & CO. et al. 

SAMB V. AULTMAN, MILLER & CO. et al. 

(Circuit Court of Appeals, SIxth Circuit July 2, 1895.) 

Nos. 171, 172. 

1. Patents— Interprétation. 

It is not material that a patentée bas not described In full ail the béné- 
ficiai functions to be performed by the parts of liis machine, if those func- 
tlons are évident in the practical opération thereof, and are seen to con- 
tribute to the success of his device. Eames y. Andrews, 7 Sup. Ct 1073, 
122 U. S. 40, followed. 
a. Samb— Pioneer Patents— Infringbment. 

The rule as to infringement of patents for pioneer inventions, whlch 
point the way to new products or résulta, is analogous to that applied to 
cases Involving process patents, in whlch the discoverer Is only required 
to point out one practlcable method of uslng his process, and may claim 
tribute from ail who thereafter use the process, whether with his appa- 
ratus or with a diflCerent or Improved means. 
8. Same — Limitation op Claims— Usb of Référence Lbttebs — Ptoneeb 
Patents. 

The mère use of référence letters in the claims of a combination patent 
does not of Itself, where the Invention Is really of a primary and pioneer 
charactCT, Umit the scppe of the claims to the exact form shown. On the 
eontrary, nothing will restrict a pioneer patentee's rights, save the use of 
language in his spécifications and claims which permlts no other reason- 
able construction than that he posltlvely tntended to limlt the scope of his 
invention to the particular form shown, thus indicating a wlllingness to 
abandon to the public any other form. 58 Fed. 773, reversed. 
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4 SAMB— InFRINGEMENT SuiTS— EsTOPPEIi BY GrANTING LtCEÏÎSBS. 

Défendants set up, as antielpatlng the patent sued on, another patent 
owned by eomplalnant. It appeared that this patent, together with nu- 
merous others relatlng to the same art, owned by complaiuant and other 
parties, had by agreement been conveyed to a trustée to issue licenses to 
others for the use of ail the patents, and that in this way licenses had 
been granted under the alleged anticipatlng patent, but not to the défend- 
ant. Held; that complainant was not estopped by reason of such licenses 
fi-om showing, as against tlie clalm of anticipation, that the patent in ques- 
tion was inoperative; and that the fact of such licenses was only evi- 
dential in character, as an admission, and its force as évidence was re- 
butted by the character of the arrangement under which the licenses were 
granted. 

5. Same— SuRRENDER for Rbissub — Rejection dp Rkissue Claims — Efpect 

ON Original Patent. 

Qusere: If a patentée applies for a reissue of his patent, and includes 
among the claims under the new application the same claims as those 
which were included in the old patent, and the examiner of the patent 
office rejects some of such claims, and ailows others, both old and 
new, does the patentée, by abandoning his application for a reissue, and 
by procuring a retum of his original patent, hold his patent invalidated 
as to those claims which the examiner rejected? (The above question is 
certified by the circuit court of appeals to the suprême court for décision.) 

6. Same— Automatic Grain Twinb Bindbrs. 

The Gorham patent. No. 159,506, for an automatic grain twine binder, 
was not anticipated by the Spauldlng patent of 1870, or any other patent; 
nor was it strictly limited by anything in the prier art to the exact f orras 
of construction shown. On the contrary, It was a primary invention of 
high merit, obtaining results whoUy new, and in a différent way. The pat- 
ent is therefore entitled to a libéral construction. Claims 3, 10, and 11 
analyzed and construed, and Mld Infringed, and claims 25 and 28 hdd not 
infringed, by the Appleby binder. 58 Fed. 773, reversed. 

7. Same. 

The Baker reissue, No. 110,108, for an improvement In twine blnders, is 
vold for want of Invention. 

Appeals from the Circuit Court of the United States for the West- 
ern Division of the Northern District of Ohio. 

Robert H. Parkinson, for appellant. 

Thomas A. Banning (Edmund Wetmore, U. L. Marvin, and Eph- 
laim Banning, of counsel), for appellees. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge. Thèse are appeals from decrees dismissing 
two bills brought to restrain the future infringement of two patents, 
and to recover damages for past infringements. See 58 Ped. 773. 
The complainant, the McCormick Harvesting Machine Company, is 
the owner of patent îïo. 159,506, for an automatic grain twine binder, 
issued to Marquis L. Gorham, February 9, 1875, and of patent No. 
110,106, for an improvement in twine binders, reissued May 9, 1892, 
to W. R. Baker. The principal défendant in one action was C. Ault- 
man & Co., and in the other was Aultman, Miller & Co. As there 
was a close business relation between thèse two défendant corpora- 
tions, the actions were by agreement of counsel treated as one suit, 
and heard as one cause. 
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The court below dismissed the bill as to the Gorham patent 
• — First, because the examiner of the patent ofiflce had refused to 
allow the daims of the old patent, hère alleged to be infringed, on 
an application for a reissue of the patent made by Gorham's exec- 
utrix in 1881, whereupon the application was -withdrawn, and the 
old patent was retarned to the patentée; and, second, because, in 
view of the prior art, the language of the claims involved must hâve 
a construction so limited as not to embrace the défendants' ma- 
chines. The bill, so far as it sought relief from infringements of 
the Baker patent, was dismissed on the ground that the patent was 
invalid for want of novelty and invention. 58 Fed. 773. 

In the discussion of the Gorham patent and its infringement, for 
a reason which will become obvious, we shall first consider the sec- 
ond ground upon which the conclusion of the circuit court rested, 
namely, that, even if the application for a reissue be disregarded as 
an estoppel, the machines of the défendants do not infringe the 
claims of the Gorham patent. The object of the Gorham invention 
was stated in his spécification as follows: 

"The object of this invention Is to produce a machine for binding grain that 
will automatieally reçoive the eut grain from the harvester, détermine the 
size of the gavels or bundles, perfectly and securely tie the bundles, and, 
when so tied, discharge them from the machine, wlthout any Interférence or 
agency other than the machinery that opérâtes it." 

In 1874, when Gorham fiîed his application, there had been up- 
ward of 200 devices patented which had the object thus stated, 
but not one had successfully accomplished it in a practical way in 
the harvest fleld. There were two or more machines, patents for 
which had been taken out at an earlier date, which bound bundles 
of varying sizes automatieally with wire, but they were wholly use- 
less for twine, because of the great tension upon the binding cord 
necessarily involved in the principle of their opération. The disad- 
vantages connected with the use of the wire as the binding material 
hardly need to be stated, because so obvious, and were shown with 
emphasis by the fact that, until automatic twine binders were in- 
vented, nearly ail binding was done by hand, and when automatic 
twine binding became practicable, the few wire binders went entirely 
out of use. Grain, as it is eut by the knives of the harvester, usually 
falls on a platform moving at right angles to the direction of the 
horses and master wheel, and, after it crosses the space behind the 
knives, is automatieally elevated over the master wheel by endless 
apron or otherwise, and is thence discharged downward onto a bind- 
ing table. Until a practicable automatic twine binder was made, 
the binding was done by hand. In many cases the binders rode on 
the harvester, taking the gavel from the binding table and binding 
it there. In other cases, what was called a "hand binder" was used. 
In using this, an operative adjusted the gavel for the machine, then 
actuated it by his hand, and this bound the bundle. The great aim 
of ail inventors was to produce a machine which should automat- 
ieally form the gavels, bind them with twine, and should discharge 
them. thus bound, by the same power which pulled the harvester, 
eut the grain, elevated it, and cast it on the binding table, to wit, 



374 



ITEDEEAL BEPOETER, Vol. 69. 



the horses. The difficulties to be overcome in reaching this restrlt 
were principally in the condition of the grain as it was delivered up 
the elevator of the harvester onto the table. It was rarely, if ever, 
presented to the binder with the stalks regularly arranged in par- 
allel lines. The heads, waists, and butts seldom reached the gavel- 
forming and binding mechanism at the same time. The stallis were 
so intenningled often as to form a tangled web. The diameter of 
a gavel eut off from the mass by a separator cleaving down through 
it the entire length of the stalks at right angles to its Une of move- 
ment would Tary greatly at the heads, butts, and waists, and there- 
fore any automatic devices which, in forming and sizing the bundles, 
acted on the butts, waists, and heads at the same time, failed to 
produce bundles of the same size at the waist, where the binding 
was to be done, and where uniformity in size was essential to secure 
a proper opération of the binding mechanism if twine was used. 

Having saîd so much about the problem which Gorham songht to 
solve, we corne to his machine, a vertical sectional view of which is 
given in Fig. 5 of the drawings of his patent. 



Fig. 3. 
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The Gorham binder is Bupported on the longitudinal sills of the 
harvester, which are extended for the purpose, so that the grain ré- 
ceptacle of the binder is brought into position to receive the grain 
as discharged from the harvester elevator. It is supported on ways 
with an adjusting lever, by vi^hich it can be slid backward and for- 
ward, by the hand of the driver, for the purpose of bringing the 
packing and tying mechanism into such a position with respect to 
the elevator of the harvester that the grain shall be received by this 
mechanism at the proper distance from the butts and heads of the 
grain, whether the grain be long or short. The grain is first deliv- 
ered from the elevator of the harvester into a trough-shaped récep- 
tacle (F in the drawing) lying beneatb and forming the front of the 
binder. In the bottom of this réceptacle are two curved ribs, onto 
which the grain drops. Between the ribs lie two segments of a 
circle, designated in the drawing as C*, each of which is mounted 
on arms pivoted at their lower end to the frame of the binder. In 
front of the machine, and beneath the réceptacle above described, is 
an iron shaft extending the entire width of the machine, with two 
cranks on the shaft set 180 degrees apart. Each of thèse cranks 
is connected by a pitman with the arm of one of the segments. 
When the shaft is revolved, as it is by a gear connection with the 
master wheel of the harvester, the two segments are forced to recip- 
rocate in Opposite directions, one advancing while the other is re- 
treating. Each segment is provided with teeth, marked C^ on the 
drawing, which are pivoted upon it near their centers in such man- 
ner that the point or acting part of the teeth will catch against the 
grain which is dropped upon the curved ribs when the teeth are 
moving from the front towards the rear of the binder, and will drop 
down and not disturb the grain when they are moving from the rear 
to the front of the binder. The resuit of the movement of the shaft 
is that the teeth on one of the segments are going forward while 
those on the other are retreating, and their opération is to seize 
wisps of grain and force them towards the rear of the machine. And 
this effect will continue so long as the shaft revolves and any grain 
is Ijdng upon the curved ribs. At the back of the réceptacle above 
described into which the grain flows from the elevator of the har- 
vester, and immediately over the path of the teeth-bearing segments, 
are two flat strips of iron, described in the spécifications and draw- 
ings as the guides, D, secured at each end to upper cross bars of 
the binder frame. Thèse guides, D, extend in a curved line, paral- 
lel and concentric with the line of the ribs and segments beneath, 
to what is called the binding or bundle réceptacle. G, of the machine. 
The wisps of grain seized by the teeth pivoted on the segments are 
carried into the throat or passageway f ormed by thèse guides, D, and 
the ribs and segments beneath, and are pressed through the throat 
into the bundle réceptacle. This réceptacle is nearly circular in 
form, being formed on one side of a curved end of a pièce, C, extend- 
ing from between the ribs towards the réceptacle. G, and, on the side 
opposite, of a flexible strap, g, with a stiff métal curved pièce, G', 
immediately behind it. The strap at its upper end is attached to 
a cord, g', which, by a System of pulleys, passes up over the machine; 
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and is secured to the upper end of an arm called the "trip lever." 
The trip lever is held in position by a coiled spring, so that the flex- 
ible strap takes an upright or nearly an upright position against the 
incoming grain, and is held there by the yielding pressure of the 
spring until the force of the grain against the strap as it is pressed 
rearward, by the segment teeth overcomes the tension of the spring 
and trips the lever. Thereby a clutch is operated, and the binding 
raechanism proper is thrown into gear with the master wheel of 
the harvester. The binding mechanism consists, first, of the needle 
or cord-bearing arm working on a rock shaft beneath and in front 
of the binding réceptacle. The needle is a curved arm of sickle 
shape, one end secured to the rock shaft, L, and the other having an 
eye in it, and a grooved path back of the eye, in which lies the cord 
which it carries. The point or eye of the needle, when not in opér- 
ation, is just below the two ribs and the two teeth-bearing segments, 
and between them. When the needle or binding arm is set in mo- 
tion, it pierces the grain moving in the throat above described, and 
passes through the slot between the two strips of iron, called the 
"guides," D, which form the roof of the throat, and which strip the 
point of the needle of any grain which may adhère thereto. The 
point of the binding arm passes rearward over the binding récepta- 
cle, registers with a knotting bill which forms another important 
part of the binding mechanism, deposits the cord which it carries 
upon this bill, and fastens it in a cord holder located just beyond 
the bill in the path of Its movement. The rearward movement of 
the needle carries its sickle-shaped arm across the mouth of the bind- 
ing réceptacle, and compresses the grain therein contained against 
the stiff resisting arm, G', f orming the back of that réceptacle. 

The cord with which the grain is to be bound extends f rom a réel 
suspended on the front part of the binder, through the eye of the 
needle or binding arm, across the binding réceptacle, to the cord 
holder beyond the knotting bill above referred to, so that the grain, 
as it is forced into the binding réceptacle by the segment teeth, lies 
on the cord, and the movement of the needle upward through the 
grain carries the cord completely around the grain which is to be 
bound in the buudle réceptacle, and back again to the knotting bill 
and cord holder, where the knot is tied. By a system of cams on 
the knotting-bill shaft and otherwise, the movements of the varions 
parts of the binding mechanism are so timed that, after the power- 
fnl compression by the binding arm of the gavel or bundle, the slack 
of the cord tlms caused is used to make the knot, and then an arm 
actuated by the révolution of the knotter shaft, and carrying a knif e 
and a stripping device, cuts the cord and strips it from the knotting 
bill. Immediately two clutches, securing the fioor of the platform, 
upon which rests the back part of the binding réceptacle, to the ma- 
chine, are released, the binding réceptacle opens outward at the bot- 
tom, swinging on a shaft above it, to which it is hinged. Two bent 
arms or Angers, attached to the platform on each side of the binding 
réceptacle, by the swinging of the platform strike downward against 
the bundle hanging in the opening thus made, and throw it to the 
ground. The motion imparted to the binding mechanism continues 
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by the same system of cams, and returns the floor of the platform 
to its former place, the clutches resuming their liold, while the nee- 
dle arm swings back to its place beneath and between the ribs and 
the teeth of the segments, with the cord again extending through the 
needle eye to the knotting bill and the cord holder, and lying as 
before in the bundle réceptacle, so that the grain is again packed 
over it therein. To prevent the teeth of the segments from contin- 
uing to thrust the inflowing grain forward in the throat after the 
needle rises and the binding begins, a cut-off, W, is provided, which 
lifts ail the grain not embraced within the sweep of the rising bind- 
ing arm ont of the range of attack by the segment teeth. It con- 
sists of a vertically moving rack, suspended in the primary récep- 
tacle, F, where the grain flows in from the harvester. The iron rods 
f orming the rack are made parallel with each other and with the 
line of the ribs and segments, and are open towards the needle 
arm, and, when the rack is in its usual position, rest on the floor of 
the primary réceptacle below the ribs and segments; but, when it 
is lifted, the rods, as they rise, take up the grain from off the ribs 
and hold it suspended out of reach of the teeth of the segments. 
After the platform has risen, the segment teeth carry ail the grain 
that remains on the ribs between the needle and the binding récep- 
tacle into the latter, and thus clear the ribs. This effects the com- 
plète séparation of the gavel or bundle to be bound from the un- 
bound grain flowing into the primary réceptacle from the harvester 
elevator. When the needle returns to its place beneath the throat 
between the two réceptacles, the gear connection by which the cut- 
off was elevated is detached, and the cut-off falls of its own weight, 
bringing the grain which has accumulated on it during the binding 
oi)eration within the reach of the teeth of the segments, and the 
opération of seizing the grain wisp by wisp, compressing it in the 
throat, and forwarding it to and packing it in the binding réceptacle 
proper, is resumed. The binding meclianism of Gorham's binder is 
set in motion by the pressure of the grain in the binding réceptacle 
against the flexible strap. This pressure is at the waist of the 
bundle, and is necessarily in direct ratio to the size of the waist, the 
pressing and packing force of the segment teeth being substantially 
uniform. From the time the grain is delivered from the harvester 
elevator, with the center of its stalks opposite the tying mechanism, 
until the bundle is bound, the entire power of the master wheel of 
the machine is applied at the middle of the grain stalks, and only 
there, to secure compactness and uniformity of size in the waist of 
the f orming bundle. The steps are three : First, the segment teeth 
separate the tangled grain into the wisps which are snatched at their 
middle from the mass; second, the teeth reunite thèse wisps at their 
middle by forcing them through the throat formed by the segments 
and the guides, D, and into the bundle réceptacle, against the strap, 
g, where the f orming waist overcomes the spring and trips the lever; 
third, and flnally, the binding arm compresses the bundle at its waist 
against the sturdy résistant, G-', just before the knot is tied. The 
resuit of this treatment of the grain is that the bundles are always 
of the same size at the waist, whether the grain being eut is thin 
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or thick, short or tall. There is little, if any, tension of the binding 
cord in foHning or compressing the bundle. 

It is strenuously objected that ûone of the functions, except that 
of conveying, which we hâve attributed to the segmentai teeth and 
the guides, D, are performed by them, and that Gorham did not in- 
tend they should be. It is true that Gorham does not describe the 
wisp by wisp seizing function of the segmentai teeth, and he does 
not allude specifically to the fact that the guides, D, would compress 
the wisps of grain as they were forced forward through the throat 
into the binding réceptacle at their waist, and thus effect an initial 
or preliminary compression. The court below held that, in the 
mind of the inventor and in fact, the segmentai teeth were only con- 
veyors, and had no function to perform in connection with the pack- 
ing of the grain at its waist We cannot concur in this view, nor 
do we think that the patentée in his spécifications limits himself to 
this one function. The spécifications describing the opération are as 
f ollows : 

"The binding cord belng In place, by passing it from the spool through the 
guides, over the cord carrier, and through Its eye, over and beyond the hooli 
of the knot tier to the cord holder, and there securely held, the binder adjusted 
properly upon the frame of the harvester to deliver the grain centrally with 
the line of the knot-tying device, the machine is put in motion by the forward 
movement of the harvester. The eut grain flows into the réceptacle of tfie 
binder, and is fed towards the bundle réceptacle by the movement of the feed 
dogs and against the curved holder, binding cord, and adjustable binding strap, 
which, when the unbound grain is pressed against the strap sufficiently, causes 
the trip lever to which it is attached to move and allow the other parts of the 
device to opéra te. As the movement of other parts is now effected, a verti- 
cally working rack in the réceptacle is raised, which holds back the inflowing 
grain, while that which bas passed ofiC the rack is advanced by the feed dogs 
to make a clear open space behind it, so that the cord carrier can grasp it 
and compress it in the binding réceptacle while the knot is tied on the cord 
that surrounds it. * * * The feed dogs force the grain from the point 
where the long central finger of the rack parted the grain forward of and be- 
yond the end of the cord carrier, opening a space through which the cord 
carrier and cord safely pass without obstruction by the straw." 

It seems to us manifest from this language and the necessary opér- 
ation of the machine that Gorham intended that his feed dogs should 
discharge, not only the function of conveying the grain, but also that 
of packing it uuder the guides and into the binding réceptacle. Their 
movement reached quite beyond the head of the needle, and down 
towards the réceptacle. No other means for creating the pressure 
against the triggering résistant is shown or suggested. It is not 
stated that the grain is compressed against the guides, D, but their 
form and direction make it a necessary resuit of the mechanism de- 
scribed. The same thing is true of the wisp by wisp snatching func- 
tion of the segmentai teeth. The évidence satisfactorily shows that 
this is, and must be, the opération of thèse teeth. It is not mate- 
rial that Gorham did not describe in full ail the bénéficiai functions 
to be performed by the parts of his machine, if those functions are 
évident in the practical opération thereof, and are seen to contribute 
to the success of his device. Eames v. Andrews, 122 U. S. 40, T 
Sup. et. 3073. It is difificult to believe that a man of Gorham's in- 
ventive genius did not perceive the useful functions which the parts 
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-of liis machine so well performed, even though lie did not speciflcaUy 
mention them' ail. 

An argument is made by counsel for the appellees tliat there is 
nothing in the Gorham patent which would prevent an infringement 
of that patent by the use of three conveyers with toothed segments. 
Whether such a device would be operative, and, if operative, would 
be an infringement of the Grorham device, is entirely aside from the 
point. The machine described by Grorham in his patents is a ma- 
■chine in which the conveying, the packing, the compressing, and 
wisp snatching are ail done at the waist of the bundle, as well as 
the binding, and it is the size and pressure at the waist of the bundle 
which détermines the time of the tripping. It is a plainly unsound 
argument to say that, because Gorham does not expressly limit his 
patent to the device which he actually shows, with only one System 
of conveyors, packers, and compressors at the waist of the bundle, 
therefore he is not entitled to the benefit of the invention involved 
in the use of one. The whole structure of the patent, with the man- 
ifest principle of its successful opération, excludes the possibility 
that G orham did not rely on the waist compression and treatment of 
the grain as a main f eature of his patent. 

As already stated, the prior art before the Gorham invention em- 
braced some 200 patents for the automatic binding of grain. In this 
large number of patents, the Gorham patent was the flrst which 
successfully bound grain with twine in the tield. It is vigorously 
contended, however, that in this very extensive history of the art 
there was much so suggestive of Gorham's forms that he is entitled 
to nothing but a literal construction of his claims. For the purpose 
of fully considering the weight of this argument, we propose now to 
examine those forms in the prior art which are relied on as antici- 
pations or suggestions of the parts of Gorham's machine. 

The first patent relied upon as an anticipation of the segmentai 
teeth is the Glover patent of 1858. It was a machine for convey- 
ing or elevating grain. It consisted of a frame within which were 
arranged three pairs or more of toothed parallel bars, so connected 
to two crank shafts that when the shafts were revolved they gave 
to the bars in each séries an alternating vertical and longitudinal 
motion, which carried the grain resting on the bars in the direction 
of the rotation of the shafts. The bars were bent upward at one 
end beyond the second crank shaft, so as to elevate the grain ; and 
to prevent the slipping back and entangling of the grain, as it was 
being elevated, a shield was suspended by a spring over the elevat- 
ing part of the bars and parallel to the upward movement of the 
grain. The shield held the grain to the spikes of the bars as it was 
carried up, but when it was necessary, to avoid choking, it yielded 
and allowed the excess to pass through. The shield was curved 
outward at the lower end, to allow the grain to pass under it. The 
Jones and Low & Adams patents were very simila>* to the Glover 
patent. They each had three pairs of alternating bars with teeth. 
In the Jones patent, a covering to the elevating bar was provided, 
quite like the shield of Glover. Instead of a shield, Low & Adams 
provided what are called "grates," secured to the frame by springs, 
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and pressing the grain to the teeth. In thèse devices, also, the grain 
was delivered to the binding table to be bound by hand. The Whlt- 
ney patent was for the same purpose, but was somewhat differently 
arranged. The bars were in three pairs or séries, but the crank 
shaft was used to gire them a reciprocating sliding motion forward 
and back, but no vertical motion. Teeth were pivoted to them, so 
that when the bars were sliding forward they would catch the grain 
and push it on, but when retreating the teeth would be lowered, and 
would pass under the grain. Many other forms of grain elevators 
are shown in the prior art, some with endless belts with spikes in 
them, and others with two endless canvas aprons with cleats athwart 
them, working in the same direction, and carrying the grain between 
them, but none of them is as much like Gorham's toothed segments 
as those already mentioned. 

None of thèse patents can, it seems to us, narrow the scope of the 
invention of Gorham in the use of his toothed segments in his or- 
ganization. The prior devices were merely for elevating and con- 
veying the grain. They neither effected nor were intended to 
eiïect the compression of the bundle at the waist, and the press- 
ing and packing of the same against a triggering résistant. They 
effected no wisp by wisp séparation, for this is impracticable in 
any device which attacks the tangled mass of eut grain at both 
ends and the middle. Manifestly, a snatching at the tangled mass 
of irregularly deposited grain at the same time at the heads, butts, 
and waists would pull the whole as a mass, rather than separate 
wisps therefrom. Gorham's toothed segments undoubtedly had a 
conveying function, and to this extent thèse prior devices suggested 
his différent form; but the segments with the guides, D, also had the 
waist separating and packing functions, which were absent in the 
prior art. The shield of the Glover device and the grate of Low & 
Adams had some apparent likeness to the guides, D, of the Gorham 
patent, but in function there was but little resemblance. In the 
two prior patents, thèse coverings of the conveying devices were 
spring yielding, and were used to hold the grain to the straight teeth 
of the conveying bars on the inclined plane up which they elevated 
the grain. They were made with springs for the express purpose 
of allowing choking masses of grain of unequal size to pass up f rom 
the harvester platform. They were not intended to compress the 
grain into a narrow throat with a view to uniformity of size at its 
waist, and they did not in fact accomplish this resuit. The guides, 
D, hâve two functions. They form the rigid roof of the compression 
throat, to co-operate with the packing function of the segment teeth, 
and they strip the needle arm of adhering grain as it passes between 
them on its way to the knotting bill and cord holder. Neither of 
thèse functions is performed by the shield of the Glover patent or 
the grate of the Low & Adams. It is said that it involved nothing 
but mechanical skill to reduce the three pairs of conveying bars to 
one, and that, this being done in the old patents, Gorham's device 
would be shown. This is a palpably fallacious argument. The in- 
vention consisted, not in devising means for effecting the wisp by 
wisp attack and compression at the waist, — the advantage of thèse 
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Bteps being known, — but in hitting upon a machine wbich for the 
first time showed that advantage, and made it clear that such an 
attack and compression would give an important initial step in the 
formation of a bundle which should be uniform in size at the point 
where uniformity alone was needed. After Gorham had shown by 
the successful opération of his machine this mode of properly pre- 
paring a bundle, it then became a matter of mechanical skill, or, it 
may be, tributary invention, to discover in the prior art other con- 
veying devices, which, when applied only at the waist of the bundle, 
would effect the same wisp by wisp séparation and packing in even a 
more satisfactory way than that of Gorham. 

Référence was made by défendants' experts and the court below 
to certain prior patents for automatic binders which were supposed 
to limit the scope of Gorham's invention, and some considération 
must be given to them. 

The first is that of Watson & Renwick, patented in 1853. In this 
the grain was carried from the harvester platform by two endless 
aprons and deposited on an elevated platform, whence it slid down 
freely and uncompressed into the réceptacle, semicylindrical in form, 
where it was compressed and bound. The compression was effected 
by the lowering upon the grain lying loosely in this réceptacle of a 
semicylindrical frame of inverted crutches, which squeezed the bun- 
dle from end to end. The cut-ofE was swung across the grain pas- 
sage, and the size of the bundle was determined by a certain num- 
ber of révolutions of the master wheel of the harvester. The ma- 
chine was not operative, and certainly embraced none of the essen- 
tial features of Gorham's bundle-forming, sizing, and compressing 
mechanism. 

In the McPhetridge patent, which was a wire binder, the grain 
was delivered by four endless belts upon the binding wire stretched 
across the orifice of a réceptacle. The weight of the grain caused 
the wire to belly down into the réceptacle. At intervais of time 
measured by the révolutions of the master wheel, a binding arm 
closed about the gavel suspended in the wire, knotting or twisting 
the wire and cutting it. In this patent the grain accumulating after 
the binding arm had crossed the mouth of the bundle réceptacle was 
eut off by a segmentai offset from the back of the arm, which is 
almost literally reproduced in défendants' machine as a substitute 
for Gorham's cut-off rack. It is évident that hère we hâve not a 
single feature of the binding and compressing devices of Gorham. 
Such compression as there is in McPhetridge's device is effected by 
the wire, and this is manifestly entirely unadapted to a twine bind- 
er, where the tension must be slight or the cord will break. 

In the Carpenter patent, which is a wire binder, the same thing is 
true. In that, the grain is elevated by two endless aprons to a point 
above the binding mechanism, whence it is carried down by one of 
the aprons, under a séries of loosely swinging rollers, arranged to 
keep the grain from becoming entangled in the binding mechanism, 
and to straighten it, into a cradle, where it lies unconôned, and is 
taken up by a revolving rake, which svveeps it into a passageway 
against the binding wire. The passageway is formed on one side 
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by two or more compressor rods, which yield and open as the rakes 
sweep the gavel against the wire and press it onto the point where 
the binding arm, actuated at regular intervais, measured by the révo- 
lutions of the master wheel, embraces the bundle with the wire and 
knots and cuts it. There is no wisp by wisp séparation and packing 
of the grain at the vi^aist in this device. The wire itself is used to 
effect the waist formation, and no twine could stand the tension 
thus made necessary. There is no self-sizing of the bundle at the 
waist or elsewhere. The action of the rake is on the whole length 
of the bundle, and ail the peculiarly Gorham f eatures are absent. 

A patent for bundling kindiing wood is also relied upon as show- 
ing an anticipation of some of the éléments of Gorham's patent. In 
it the wood is carried by two endless belts onto a séries of curved 
plates, pivoted one above the other in a circular opening correspond- 
ing in size and opposite to a so-called bundling tube. As the wood 
is delivered the curved plates yield by its weight until the opening 
is full and the plates are bent back against the periphery of the 
opening, where a lever is tripped, and mechanism is set in opération 
which forces a plunger endwise against the wood secured in the 
opening, carrying the wood into a tube, where it is subsequently 
bound. This device does suggest the use of the weight of the ma- 
terial to be bound to spring a lever and to set binding or other mech- 
anism in motion, but it has no relation to Gorham's device, and cer- 
tainly haè no bearing upon his mode of forming and compressing the 
waist of his bundle. 

Another patent referred to by the court below and alluded to for 
varions purposes by défendants' experts is the Gordon binder. This 
is a wire binder in which the grain is carried up an elevator and 
through a curved passageway into an open réceptacle where it first 
falls or slides onto a séries of bars, called "gavellers," revolving on 
a shaft, which are actuated at regular intervais, and so deposit the 
grain on them, and, turning round, are ready to receive another 
gavel. The gavel deposited falls on the binding wire stretched 
across below it, and is bound by the swinging across of a binding 
arm. Some pressure is effected between the binding arm and a 
reciprocating arm, and a cord between them, which is supposed to 
relieve some of the tension on the wire, but it is obvions that the 
original compression is almost wholly by the wire, and that this de- 
vice could not be used as a twine binder. Moreover, the wisp by 
wisp action, the preliminary packing at the waist by the toothed sea 
ments and the guides, D, and against the triggering résistant, are 
none of them found hère. It is souglit to make the gullet of the 
Gordon patent, operating in conjunction with the Gordon pîckers, 
an anticipation of the toothed segments and the guides, D, in the 
Gorham patent, or, at least, a justification of the use by the défend- 
ants of tlieir pickers and their breast. The complète answer to 
this daim is that the roof of the grain passage in the Gordon patent 
was'only as a means of holding the grain to the pickers as the pick- 
ers cleared the grain from the passage. Neither the pickers nor 
the roof had any effect to pack the grain, nor were they intended to 
do so. The roof extended from one end of the grain to the other 
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as the pickers operated on the waists, the butts, and the heads, and 
the effect of their co-operation was merely to tbrow the loose grain 
out of the mouth of the grain passage into a loose heap on the sur- 
face of one of the gayellers below it. They had nothing to do with 
the formation of the bundle or its compression at its waist. 

Finally we corne to the Spaulding patent of 1870, upon which the 
défendants hâve most relied as anticipating and suggesting much in 
Gorham's patent. The Spaulding device was for a wire binder. It 
had an endless apron, with cleats, to convey the grain as it fell 
f rom the knives to the f oot of a vertical elevator apron with straight 
teeth. Opposite the elevator apron was a swinging board or flap 
to hold the grain to the teeth. At the top of the passageway be- 
tween the flap and the elevator apron was a curved hood of thin 
métal, mounted on the shaft from which the flap swung. Its other 
end rested on the so-called binding table at the head of the grain 
passage. Three slots in this hood, one at each end and one in the 
middle, afforded to two discharging arms and a binding arm in the 
middle an opportunity to swing from a position of rest on the rock 
shaft of the hood across the passageway to the surface of the bind- 
ing table opposite. The proposed action of the machine was this: 
The grain was to be elevated into the réceptacle above the elevator 
passage by the elevator apron, against the binding wire stretched 
across the passage from the end of the binding arm on the rock shaft 
of the hood to the twisting and cutting device on the other side. 
The grain was to press up against this wire and under the hood un- 
til the hood should be lifted and the rock shaft turned. The turning of 
the rock shaft, by a System of levers, set in motion the mechanism 
ûolding and supporting the binding arm and the discharging arms, 
and swept them across the grain passage and through the flow of 
the upcoming grain, forming a gavel and inclosing it in the wire which 
the binding arm carried to the twisting and cutting device, and then 
sweeping the gavel on ofiE the table. A counterweight is shown in 
the patent, intended to lift the shaft which carries the discharge and 
binding arms, after the bundle is swept off, up above the grain ac- 
cumulating in the hood behind them, and to restore them to their 
place of rest on the rock shaft of the hood, ready to begin the bind- 
ing and sweeping of another gavel. This device was claimed by 
the patentée to self-size every bundle with exact uniformity, and 
properly to bind and discharge it In the flrst place, the macliine 
suggested by the patent was a wire binder, and the use of the cord 
to compress the bundle at the waist would be quite out of the ques- 
tion in a twine binder. In the next place, the binding mechanism 
is conceded to hâve been wholly inoperative. The défendants were 
given full opportunity to èhow an operative machine for binding, 
and did not even attempt it. It appears further in évidence that 
the Spaulding machine never bound a bundle. It was an aban- 
doned experiment. This is most clearly shown by the fa et that 
thereafter Spaulding took out one or more patents for devices for 
hand binding. But, while this is hardly denied, it is said that the 
Spaulding patent suggested the possibility of self-sizing uniform 
bundles by pressure against a triggering résistant, and that the de- 



884 FEDERAL BEPOBTEB, VOl. 69. 

vice of Spaulding was operative, to the extent, at least, of such self- 
sizing. After a careful examination of the Spaulding patent, we 
are convinced that the only suggestion contained in the Spaulding 
patent was the possibility that by some future invention the in- 
creasing size of an incipient bundle might be used to effect a pro- 
portionate pressure upon a trigger or trip lever, sq that when the 
gavel was of-a certain size the pressure would increase to the point 
of tripping the lever and operating other mechanism, till then at 
rest. How this possibility could be really made valuable and prac- 
ticable the Spaulding patent does not show. The means provided 
in it for its avowed object were wholly inadéquate. It is demon- 
strable that the vertical elevator provided in the patent will not 
elevate the grain to the binding table unless the flap, which is loose, 
is changed in form so that it flares at its lower end, and is there se- 
cured by spring connection with the frame of the machine. Unless 
the teeth or spikes which are shown as straight in the drawings are 
bent downward, the elevating apron will carry the grain around the 
upper roller, and down on the other side. If the teeth are bent 
back, then the elevating power of the apron is so much reduced that 
it cannot force the grain upward against the wire stretched across 
the passage so as to overcome the tension which the wire must hâve 
to make the mechanism operative. But even suppose that the grain 
is forced against the wire with sufiBcient force to belly the wire, and 
assume an incipient bundle form, the irregular mode in which the 
eut grain will reach the hooded chamber from the elevator apron 
(as to which ail the witnesses agrée) — sometimes heads flrst, some- 
times butts flrst, and never waist flrst, because of the résistance of 
the wire at the waist — will lift the hood now at one interval and 
then at another, and never with any uniform relation to the size of 
the bundle at the waist, where it is to be bound. The experiments 
of the défendants to show the utility and operativeness of the Spaul- 
ding patent were limited to elevating straw, on a différent elevator 
from that shown in this patent, into a chamber, without the wire 
across its entrance made necessary by his patent, onto a table differ- 
ently constructed from that in his patent as to the angle of its plane. 
When the hood was lifted by the grain thus accumulated, and its 
rock shaft actuated a séries of levers which swept three arms from 
the rock shaft across to the binding table through the slots in the 
hood, this was said to show the practical character of the Spaulding 
patent. The arms would not even sweep the dry straw from the 
table, and the machine became completely choked unless the opera- 
tor took out each gavel with his Angers after the arms had swung 
onto, the so-called binding table. Ail that the experiment demon- 
strated was that, if one could force grain enough under a hood 
mounted on a rock shaft which would yield on slight pressure, one 
could thereby trip a lever attached to the rock shaft, and set in mo- 
tion any desired mechanism properly arranged for actuation by the 
tripping of the lever. The Spaulding patent showed nothing more 
of value to Gorham than this, if, indeed, it can be said to hâve fur- 
nished to Mm the practical means for illustrating even this not very 
complicated ciechanical phenomenon. There was nothing in the 



M'cOEMICK HAEVESTING MACH. CO. V, C. AULTMAN & co. 385 

Spaulding patent which showed the treatment of tlie bundle at the 
waist by segment teeth and the guides, D, or their équivalent, or by 
compression at the waist in a réceptacle like that of Oorham. The 
tripping feature alone is présent in both, but its use is so différent 
in mode and resuit, in the sizing of the bundle and its binding, that 
the suggestion of the feature by Spaulding to Gorham was very re- 
mote f rom Gorham's application of it. It is said that it would take no 
mechanical skill to reduce Spaulding's hood to the width of a single 
narrow arm operated on by the waist of the gavel, and as little to 
reduce the teeth on the elevator apron to a single Une or belt. Thu» 
changed, the Spaulding machine would not do Gorham's work, and 
would be inoperative as a binder. But concède that it would, still 
the change involved the highest order of invention. It would not 
involve invention if one knew what Gorham ârst showed the world. 
namely, that the only successful twine binder was one which, from 
the réception of the grain from the harvester to its deposit in a tied 
bundle, would apply ail available power to the preliminary and final 
forming and compressing of the waist of the bundle, and should use 
such waist in its progressive growth as the measure of the alterna- 
tions of the necessary intermittent mechanism. 

The complainant company is the owner of the Spaulding patent, 
with a great many others in the same art. Some time before bring- 
ing this suit, it made an arrangement with the owners of other pat- 
ents by which ail were conveyed to a trustée to issue licenses to oth- 
ers for the use of ail their patents. In some of thèse licenses the 
Spaulding patent was included as one of a number, and it is now 
argued that the complainant company cannot be heard to deny the 
operativeness of the Spaulding patent. As the défendants were not 
among complainant's licensees, no estoppel arises in this suit, and 
the fact is only evidential as an admission against complainant 
which can be explained or rebutted. The évidence in the case as 
to the Spaulding patent, and its inoperative character, in our view,' 
completely overcomes any inference thus sought to be drawn, while 
the omnibus character of the licenses, including so many patents, 
much weakens the evidential force of the otherwise natural implica- 
tion of a license that the licensor asserts the operativeness of the 
device licensed. 

Défendants' experts maintained that the Spaulding device had 
been shown to be operative in a binder, known as the "Miller Bind- 
er," made and sold in considérable quantifies in 1881 and 1882. The 
description of the Miller patent showed a wide différence from the 
Spaulding device, which was emphasized by the admission elicited 
from défendants' witnesses that, when thèse machines were made, 
the défendants who made them had no license to use the Spaulding 
patent. 

The Gorham binder was, as already stated, the first one in the 
history of the art wliich successfully bound grain in the fleld with 
twine automatically. There is abundant évidence to show that the 
binder did actual and satisfactory fleld work on farms in 1874, in 
1875, and in later years. After 1875 Gorham made one or two 
changes in the machine. He dispensed with the flexible leather 
V. 69F.no. o — 25 
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stràp, and substituted ametallic trigger or finger in its stead, operat- 
ing the trîp lever by a rock shaf t, upon wliich this finger was mount- 
edj instead :of by thecord attached to the leather strap. He re- 
duced the number of teeth on each segment from four to three. 
From 1878 uhtil the présent time, autOmatic twine binders hâve 
been in the most extensive use throughout the civilized world. They 
hâve been cailed the "Appleby Twine Binder," because Appleby in 
1879 secured a patent on such a binder. And this binder, with im- 
provements, is practically the only one now in use. The défend- 
ants ntianufactured the Appleby binder, and the question in the case 
is whether the Appleby binder does not flnd its substantial proto- 
type in the Grorham binder. Every manufacturer of the modem 
Appleby binder became a licensee of Gorham, except the présent de- 
fendants, and after the complainant became the ovener of the Gor- 
ham patent the défendants made a written contract with Mrs. Gor- 
ham, the executrix of Gorham, by which they agreed that if she 
would obtain a retransfér of the patent to herself they would buy 
it from her, 'and pay her therefor |100,000. The original Gorham 
binder was a heavy, crudely-constructed machine, and bore little 
superflcial resemblance to the modem lightly-constructed but strong 
and smoothly-running twine binder. But an examination of its 
parts and their opération convinces us that in it is the modem twine 
binder, modifled only by the mechanical and economical skill of the 
manufacturer and the tributary inventive faculty of a mère im- 
prover. On the whole case, we are satisfled that the Gorham binder 
was a primary or pioneer patent of the highest merit, that it attained 
a resuit wholly new in a new way, and that, in the considération of 
alleged infringements of it, the patentée is entitled to ail the liber- 
ality of treatment accorded to that comparatively rare class of pat- 
ents. With respect to such a patent, the well-settled rule is that 
the patentée who has, by the success of his patent, pointed out the 
combination of functions needed to reach the new resuit, and has 
claimed the combination of mechanical parts performing those func- 
tions, may enjoin the use of another machine producing the same re- 
suit where the second machine différa from the flrst only in a sub- 
stitution, for parts or éléments in the patented device, of parts or élé- 
ments which, thongh différent in form and kind, perform the same 
functions in substantially the same way. It may be that the substi- 
tuted parts are well-known équivalents of those shown in the patent 
for tlie perfoimance of the functions to which they are respectively 
applied, in which case there is manifestly no inventive faculty shown 
in the change; or it raay be that, being shown by the successful 
opération of the patent the exact nature of the functions to be per- 
formed by a part of the patented device, the infringer, by the 
use of his inventive faculty, hits upon something as a substitute 
which will perform the same functions more completely and sat- 
isfactorily. In the latter case, he is a tributary inventer; but he 
is none the less an infringer if he uses the whole machine, with his 
substituted part,to accomplish the same new resuit. The rule as to in- 
fringements of pioneer inventions which point the way to new prod- 
ucts or results is analogous to that applied in cases of infringe- 
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ments of process patents, in which the discoverer is only required to 
point ûut One practical method of using his process, and is permitted 
to claim tribute from ail who thereafter use the process, -whether 
with his apparatus or with a différent or improved means* In 
Machine Co. v. Lancàster, 129 U. S. 263, 290, 9 Sup. Ct 299, the su- 
prême court said: 

"Where an Inrentioa is one of primary character, and the mechanlcal func- 
tions performed by the machine as a whole are entirely new, ail subséquent 
machines whleh employ substantially the same means to accompllsh the same 
resuit are infringements, although the subséquent machine may contain im- 
provements in the separate mechanisms which go to make up the machine." 

See, aiso, Consolidated Valve Co. v. Crosby Valre Co., 113 U. S. 
157, 5 Sup. Ct. 513; Royerv. Belting Co., 135 U. S. 319, 10 Sup. Ct. 
833; Machine Co. v. Murphy, 97 U. S. 120; Sessions v. Romadka, 145 
U. S. 29, 12 Sup. Ct. 799; Clough t. Barker, 106 U. S. 166, 1 Sup. Ct. 
188; Winans v. Denmead, 15 How. 330; McCormick v. Talcott, 20 
How. 402, 405; Railwa^ Co. v. Sayles, 97 U. 8. 554, 556. 

Having settled the character of the Gorham invention, and the 
principle to be applied in considering infringements of it, we corne 
next to a considération of the essential features of the défendants' 
machine. In it, the grain is delivered from the harvester onto what 
is called a binding deck or table. The table has three slots in it, 
imderneath which is the shaft extending from one side to the other 
of the binder. On the shaft are two cranks, 180 degrees apàrt, to 
which are attached legs carrying at their upper ends packing teeth 
rigidly flxed thereto. The legs are pivoted on a radius bar, and the 
opération of the shaft is such that one packing tooth is advancing up 
and through one of the slots while the other is retreating down 
and under it, and vice versa. While a packing tooth is advancing, 
it is above the surface of the table, and while retreating is below the 
surface. The line of its motion is that of an irregular ellipse. On 
each leg are two teeth. The flrst tooth is sharp, and rises higher 
than the second, which is broader, and bears aboùt the same relation 
to the flrst tooth as a thumb does to the flnger in an outstretched 
hand. Immediately over the path in which the packing teeth move 
is what is called a "breast," or rigid roof, with which the packing 
teeth co-operate in the seizing, forwarding, and compressing of the 
grain against a yielding flnger mounted on a rock shaft, which, at a 
certain compression of the grain, sets in motion a clutch throwing 
the binding mechanism into gear, and raising a sickle-shaped needle 
from its position of rest in the slot of the binding table between 
the two slots in which move the packing teeth. The needle, as it 
rises, pierces the grain above it, strips it in the breast or rigid roof, 
passes on, and carries the cord about the bundle to the knotting de- 
vice and cord holder, compresses the bundle between it and the stilï 
back of the binding réceptacle. In some forma of the machine, this 
stiff back is the trigger or yielding arm which, having served the 
purpose of a trigger, and thrown the clutch, becomes flxed in its po- 
sition, and able to act as a sturdy résistant. In other forms, the 
trigger and sturdy résistant are two différent pièces of métal. After 
the cord has been knotted, eut, and stripped, the binding réceptacle. 
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instead of swinging backward, as in the Gorham machine, and leav- 
ing ftn opening between the main body of the machine and the plat- 
form of the binding réceptacle for the précipitation of the bundle, 
swings on a rock shaft and hinge beneath the main frame of the 
binder, withdrawing the finger or fingeis which form the back of 
the réceptacle ont of the way of the bundle and throwing it to the 
ground. Instead of the cut-off rack which Gorham used, the défend- 
ants keep the grain ont of the throat or passageway after the rising 
of the needle by a segmentai arm or curved projection on the back 
of the needle itself (a reproduction of the same élément in the Mc- 
Phétridge patent), which forma a complète barrier to the entrance 
of the inflowing grain to the throat or passageway while the needle 
or compresser arm is doing its binding and tying. 

Does this machine infringe Gorham's patent? Appleby, défend- 
ants' licensor, had long been engaged before 1874 on the problem of 
devising a practical automatic twine binder. In that year he vis- 
ited Gorham at Eockford, 111., and examined his machine while in 
successful opération in the field. Subséquent thereto, he devised 
his own miachine, after a number of unsuccessful experiments, and 
settled down to the form which we flnd in that of the défendants. 
His machine, as used by him in 1878, had but one packer on each leg, 
and this is its appearance in the drawings and spécifications of the 
patent taken ont in 1879 ; but, finding the machine to be inoperative 
in this form, he added the second tooth to each of the legs. Thèse 
circumstances tend strongly to show that Appleby took Gorham's 
idea as developed in his patented and operative machine. When we 
look at both machines, we can trace a close resemblance. Part for 
part, élément for élément, function for function, the Appleby ma- 
chine parallèls that of Gorham. 

There are flve claims of the Gorham patent which the complainant 
aTers in its bill that the défendants infringe. They are the third, 
tenth, eleventh, twenty-flfth, and twenty-sixth claims. The twenty- 
flfth and twenty-sixth claims relate to the mechanism for cutting 
and stripping the cord after the knot has been tied by the knotter 
bill, and will be considered hereafter. The other claims are as fol- 
lows: 

(3) "The reciprocating segments, C*, haying the feed teeth, O», In combina- 
tlon with the guides, D, as and for the purposes specifled." 

(10) "The flexible strap, g, arranged in réceptacle. G, to operate trip lever, 
H, in the manner substantially as and for the purposes described." 

(11) "The combination of the binding strap and cord, g, with the bundle 
réceptacle, G, and tooth-feeding segments, C*, substantially as and for the pur- 
poses described." 

We cannot doubt that défendants' packers and breast infringe 
Gorham's third claim, and are the équivalents of his segment teeth 
and guides, D. The packing teeth hâve a much shorter forward and 
rearward movement than the segment teeth of Gorham, and some 
other means is therefore used to bring the grain within the reach of 
the packing Angers after it has left the harvester. In the ordinary 
form of défendants' machine, this is done by inclining the binding 
deck downward so that gravity brings the grain to the packing teeth. 
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The packing teeth haye tlie f unction of conveying the grain f rom the 
point wliere it reaclies them to the binding réceptacle. This is clear- 
ly shown by tlie fact that the machine will work even when the in- 
clination of the deck is upward, instead of downward, f rom the har- 
vester, provided only that the grain be delivered within reach of the 
back teeth of the packers. A very common form of the machine 
manufactured by the défendants, called a "low-down twine binder," 
has its binding deck inclined upward from the harvester. The 
packers, it is conceded, perform the wisp by wisp and the packing 
f unctions at the waist of the incipient bundle. They therefore dis- 
charge exactly the same fonctions which are discharged by the seg- 
mentai feed dogs of Gorham, in much the same way. The following 
drawings fairly illustrate the opération of Gorham's and défendants' 
teeth from the mouths of the throats formed by guides and défend- 
ants' breast to their respective binding réceptacles: 
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The défendants' experts trace the packing teéth of the défendants 
to the pickers of the Gordon patent, and it is true that their opéra- 
tion above and beneath the plane in which the grain moves is quite 
like that of the défendants. Gordon's pickers never, however, were 
used for anything but for conveying. They were never used for 
packing, and therefore they were never used to discharge the wisp 
by wisp function which is only important in the subséquent packing 
of the grain, and is only effective with one séries of packers, while in 
the Gordon patent there were three séries operating, not only at the 
waist, but also at the butts and heads, of the grain. Given a knowl- 
edge of the peculiar and useful functions of the feed dogs and 
guides, D, in accomplishing automatic twine binding in the Gorham 
mechanism, it hardly required more than mechanical skill to see in 
the mechanism of the prior art that the pickers of Gordon or the 
reciprocal bars of Jones, to which the défendants' packers are also 
likened, could be used to perf orm the same function as the segmentai 
teeth of Gorham. It is true that thèse were functions which Gor- 
don's pickers and Jones' bars had never been used before to dis- 
charge, but the fact that the Whitney feed teeth did successfully dis- 
charge those functions at once suggested that the Gordon pickers 
and the Jones reciprocal bars which were recognized mechanical 
substitutes for those teeth, would, if reduced to one séries, operating 
upon the waist alone, eflfect the same or a similar resuit. 

In Machine Co. v. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299, already 
cited, Mr. Justice Blatchford said: 

"It may be true that the defendant's peculiar forra of stitch was unknown 
before; and it may also be true that his arrangement for carrying- the but- 
tons with their eyes upward, and turuing the eyes into a horizontal plane 
by the twisting of the conveyor way, was not before known. Of course, they 
were not before Imown in a machine for automatically sewing buttons to à 
fabrie, because Morley's machine was the flrst to do that. But still the de- 
fendant employs for the above purposes known devices which, in meehanics, 
were recognized as proper substitutes for the devices used by Morley to efCect 
the same results. * * * In this sensé, the mechanical devices used by the 
défendant are known substitutes or équivalents for those employed in the 
Morley machine to efCect the same resuU; and this is the proper meanlng of 
the term 'known équivalent,' in référence to a pioneer machine such as that 
of Morley. Otherwise, a différence in the particular devices used to accom- 
plish a particular resuit in such a machine would always enable a défendant 
to escape the charge of infringemeut, provided such devices were new with 
the défendant in such a machine, because, as no machine for accomplishing 
the resuit existed before that of the plaintiff, the particular device alleged to 
avoid infringemeut could not hâve existed ov been known in such a machine 
prior to the plaintifli's invention." 

We corne now to the tenth and eleventh claims. The experts and 
counsel on both sides agrée, and we concur with them, in thinking 
that to sustain the tenth claim, which is for the flexible strap, g, 
arranged in réceptacle, G, to operate trip lever. H, there must be 
read into it the means of pressing it into action, namely, the tooth- 
feeding segments, so that the tenth claim is for substantially the 
sarao parts as the eleventh claim, which is for "the combination of 
the binding strap and cord, g, with the bundle réceptacle. G, and 
tooth-feeding segments, C*, substantially as and for the purposes de- 
scribed." It seems to us that into the eleventh claim should also be 
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read, as an élément, the guides, D, because the proper co-operation 
of the segment teeth, flexible strap, and binding réceptacle necessary 
to the resuit sought could hardly be secured without those guides. 
The combination claimed would then be: (1) The tooth-feeding 
segments; (2) the guides, D; (3) the flexible strap, g; (i) the bundle 
réceptacle, G. The bundle réceptacle, G-, as described in Gorham's 
patent, has as its essential parts, in addition to the flexible strap : 
(a) The sturdy résistant back of the strap to co-operate with the com- 
presser arm of the cord conveyor in the final compression; (b) the 
means for discharging the bundle after it is bound and tied. We 
are now to consider whether thèse, or substantially équivalent, élé- 
ments of this combination, are found in the machines of the défend- 
ants for the performance of substantially the same functions in 
automatic twine binding. We hâve already seen the équivalents 
of the segment teeth and the guides, D, in défendants' packers and 
breast. We corne then to the flexible strap, g. Its function is to 
assist in the waist compression of the bundle as the wisps of grain 
are forced against it, and then, upon the yielding of the spring with 
which the cord, g', connects it, to trip a lever, and start the binding 
mechanism. For exactly this same purpose, the défendants use 
a métal finger mounted ou a rock shaft. The leather and the métal 
triggers were mechanical équivalents. The transmission of the 
force of compression to trip the spring lever by means of the rock- 
ing of a shaft upon which the yielding résistant was stiftly mounted 
was a well-known substitute for a strap and pulley. The rock-shaft 
connection between the yielding arm and the lever actuating the 
binding mechanism was suggested in the Spaulding patent. Even 
if it involved patentable invention to substitute the one for the other, 
it wâs but tributary invention, which did not prevent infringement, 
for the two devices discliarge the same functions in substantially 
the same way. Next we come to the bundle réceptacle, G. The 
space between the packers and resisting flnger of the défendants cor- 
responds in every function with the binding réceptacle of Gorham. 
Hère the grain is received, wisp by wisp, partially compressed at the 
waist by the packers and breast. Hère it is still further compressed 
against the triggering résistant, and by the yielding spring, upon 
which the résistant acts, the bundle is seized at the waist. Hère the 
cord is carried about the bundle. Hère the waist of the bundle is 
further compressed between the compressor arm of the cord carrier 
and a sturdy résistant forraing the back of the réceptacle. In the 
same way in both machines, tension on the cord in the compression is 
reduced to a minimum. In some of the défendants' machines the 
two functions of the triggering résistant and the sturdy compressing 
résistant are performed by the same metallic flnger, which, by means 
of the rocking of the shaft, and a rigid limit of its motion, at one 
time is made to serve the one purpose, and at another time the other. 
In other machines of défendants, there are two différent metallic An- 
gers, one the trigger, and the other the stifl compressor. In either 
case, it is quite raanifest to us that, however great the ingenuity 
sbown, and the degree of usefulness attained in the change from the 
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f orm of Gorham's devices, the subetituted parts are but the équiva- 
lents of his in his combination; patentable improvements, doubtless, 
but only improvements. If in the eleventh claim, by the référence 
to the bundle réceptacle, G, is also to be included the means for dis- 
charging the bound bundle, we hâve no difQculty in holding that the 
mode by which the bundle is discharged from the défendants' ma- 
chine is, within the rules which apply to the infringement of a 
pioneer combination patent, nothing more than the mechanical 
équivalent of the means for accomplishing the same purpose in the 
Gorham device. The réceptacle platform in the Gorham device 
swings outward and backward, leaving an opening below for the 
bundle to fall through, while the réceptacle platform, or its équiva- 
lent, in the défendants' machine, swings downward and forward, out 
of the path and away from the bundle, which, without support, fall s 
to the ground. 

It is further pressed upon the court that the mère fact that the 
claims of the Gorham patent are expressed by référence to the let- 
tered parts of the machine, as shown in the drawings, must lead to 
a literal and formai construction of the claims, and limit their scope 
exactly to the form of the device used and suggested by Gorham. 
This was the view of the learned justice who delivered the opinion 
in the court below, and he cited the cases of Weir v. Morden, 125 U. 
S. 106, 8 Sup. et 889, and Hendy v. Iron Works, 127 U. S. 375, 8 Sup. 
et. 1275, in support of his conclusion. We are unable to concur in 
this application of those cases. They did not involve pioneer or 
even meritorious patents. They were for devices which were at the 
best mère improvements on previous well-known devices, and, no 
matter what the claims had been, they would hâve been limited to 
the particular forms therein described. In the latter case, the court 
found that there was no invention or patentability in the éléments 
claimed, and, as an additional reason for holding the patent invalid, 
suggested that the élément claimed was linked in combination with 
a particular form of cylinder by letter référence to the drawing, and, 
therefore, that, in such a case, the combination was limited to the 
particular character of the cylinder. , Certainly neither of thèse 
cases establishes a hard and fast rule that where a patentée claims 
the combination of certain éléments shown in his patent, describing 
them by référence letters in the drawings, he thereby deprives him- 
self of the beneflt of the libéral doctrine of équivalents applicable to 
pioneer patents, if otherwise he is entitled to its application. See 
Delemater v. Heath, 20 U. S. App. 14, 7 C. C. A. 279, 58 Fed. 414. 
Whether he speciâcally claims in his patent the beneât of équiva- 
lents or not, the law allows them to him according to the nature of 
his patent. If it is a mère improvement on a successful machine, 
a mère tributary invention, or a device the novelty of which is con- 
fined by the past art to the particular form shown, the range of 
cqaivalents is narrowly restricted. If it is a pioneer patent with a 
nev/ resuit, the range is very wide, and is not restricted by the f allure 
of the patentée to describe and claim combinations of équivalents. 
Nothing will restrict the pioneer patentee's rights in this regard save 
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the use of language in his spécifications and claims which permits 
no other reasonable construction than one attributing to the pat- 
entée a positive intention to limit the scope of his invention in some 
particular tO the exact form of the device he shows, and a consé- 
quent willingness to abandon to the public any other form, should it 
be adopted and prove useful. Instances of such a limitation may be 
found in Keystone Bridge Co. v. Phœnix Iron Co., 95 U. S. 274, and 
in Brown v. Manufacturing Co., 6 U. S. App. 427, 16 U. S. App. 234, 
6 C. C. A. 528, 57 Fed. 731. But there is no such limitation in the 
patent under discussion, and the rule applies which was so f ully ex- 
plained in Winans v. Denméad, 15 How. 330, where the court said : 

"Patentées sometimes add to their claims an express déclaration to the eiïect 
that the claim extends to the thing patented, however its form or proportions 
may be varled. But this is unnecessary. The law so interpréta the claim 
without the addition of thèse words." 

Again, in Vulcanite Co. v. Davis, 102 U. S. 222-230, the suprême 
court said that a patentée was protected against équivalents, 
whether he claims tïiera or not. A most satisfactory discussion of 
this gênerai subject may be found in the opinion of the circuit court 
of appeals of the First Circuit in Reece Button Hole Mach. Co. v. 
Globe Button Hole Mach. Co., 10 C. C. A. 194, 61 Fed. 958, where 
Judge Putnam, on behalf of that court, examines the two lines of 
cases of which Winans v. Denmead and the Keystone Bridge Case 
are respective types, and reconciles them, so far as they may be 
reconciled. See, also, Manufacturing Co. v. Adamsj 151 U. S. 139, 
14 Sup. et. 295; Miller v. Manufacturing Co., 151 U. S. 186, 14 Sup. 
et. 310. " i 

With respect to the third, tenth, and eleventh claims, we therefore 
conclude that they are vailid, and that the défendants infringe them, 
unless by thë application for reissue, and the subséquent abandon- 
ment of it, either the scope of the clainïs was narrowed to a literal 
reading of them, or the validity of the claims was entirely destroyed. 
The eiïect of this rèissue application we shall consider later. 

We come now to consider the twenty-fifth and twenty-sixth claims. 
They are as folio ws: 

(25) "The comblnation of arm, Q, on shaft, K", wlth arm, R', and bent arm, 
R", on rock shaft, R, and carrying the projectlng cord arm, r'", to force the 
cord from the knot-tying device, substantlally as describedi" 

(26) "The combination of arm^ Q, on shaft, K", with arm, R', and bent arm, 
R", on rock shaft, R, carrying the knife, r, for cvittlng the cord, and arm, 
r"', for forcing the cord off the hook, substantlally as described." 

Thèse claims relate to the tying mechanism, and to that part of it 
only by which the knot, after it is tied, is stripped ofE of the knotting 
or tying Mil, and the cord Connecting it with the cord holder is eut. 
The shaft, K", of the knotting bill is centrally bored to receive the 
shaft of the cord hook, n*, that extends upward into the shaft, K". 
The knot-tying shaft, K", has at its lôwer end another cord hook, z., 
projecting from one side and upward to receive and hold thereon the 
cord, so that, as the hook is revolved in tying the knot, the cord 
passes under the hook and forms the loop of the knot In the lower 
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curved surface of hook z is a radial groove, z, extending from tlie 
bore for tlie spindle that is in the center of the shaf t, K", outward to 
near its terminal point. This groove is to receive the cord hook n*, 
so that the loop in the cord will pass over the cord hook n% in forming 
the knot, as the shaft, K", is revolved. Shaft, K", is eut away on the 
hook side, from just above the hook, about half its diameter, and 
high enough to allow the cord carrier to freely pass by in compressing 
the bundle and carrying the Cord over the cord hook. The spindle 
of the cord hook n* is so connected with the shaft, K", at its upward 
end, that as the shaft, K", revolves in its bearing, a cam attached to 
the shaft of n*, -worklng against a spiral spring, slides the spindle 
downward and opens the bill between the cord hook z and the cord 
hook n*. The opening is so timed by the f orm and size of the cam 
as to receive the cord in the bill at the proper moment to tie the 
knot. Some idea of the opération may be obtained from the draw- 
ings shown below: 



/l^/4 




The arm Q îs a bent projecting arm from an eye, q, around the 
knot-tying shaft, K", and revolves with it. E is a rock shaft work- 
ing in bearings, rr, that are faet to top of f rame, M. R' is a bent arm 
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attaclied to the rock shaft, and bending downward below the path of 
tlie rcTolution of arm Q, while another bent axm, R", passes on the 
opposite side of the rock shaft downward, and curves towards, under- 
neath, and past the knot-tying shaft, K". On arm K", near its 
terminal end, is an upwardly projecting knife, r', to eut the cord, 
while further back from the end than the knife is a curved and up- 
wardly projecting arm, r'", to force the cord off the knot-tying hook 
af ter the cord is eut by knife r'. r* is a spiral spring f ast at one end to 
the bent knife arm, E", and the other end fixed to the frame, B. This 
device for cutting and removing the cord is operated by the révolu- 
tion of the arm, Q, on shaft, K", which strikes against the lower 
part of arm R', and carries it forward, rocking the shaft and forcing 
the arm R", on the opposite side of the rock shaft that carries the 
knife and bent arm, to advance towards the knot shaft, the knife 
passing on one side of the shaft, and severing the cord between the 
shaft and the cord-holding wheels, and passing forward until the 
bent arm passes on the other side of the shaft, and forces the cord 
off the hook; and as this is accomplished the arm Q has lost its 
hold of arm R', when the spiral spring, r*, acts to pull the knife and 
bent arm on arm R" back to their former position. 

In the défendants' machine the means for moving the cutter and 
stripper is a cam flange on the face of a disk revolving, not on the 
knotter shaft, but on another shaft, which drives other portions of 
the mechanism, and which, through a beveled segmentai gear, also 
turns the knotter shaft This bevel gear is only segmentai, and 
passes the co-operating gear on the knotter shaft at a différent time 
from that when the cam opérâtes the two-armed lever upon which 
is the knife and stripper, so that the knotter shaft is at rest in de- 
fendants' machines when the knife and stripper are moving, while in 
Gorham's they move at the same time. 

Gorham took his knotting bill from a patent of one Behel, issued 
in 1864, in which the two cord hooks forming the bill and co-operat- 
ing to hold, twist, and knot the cord were connected by a spring 
tending to hold them together. One of the cord hooks was pivoted 
to the knotter arm, the bent end of which formed the other cord 
hook. The bill was opened by the pressure of the knotting bill 
against the strained cord in such a way as to operate upon one end of 
the pivoted cord hook against the spring which held the two to- 
gether, so that as the knotter shaft turned, twisting the cord around 
it, the cord ends were caught in the open bill, and as the knotter 
shaft continued to turn the knot was tied. Then, by swinging the 
knotter shaft on a segment, the cord between the bill and the knot 
holder was carried against a stationary knife and eut By the swing- 
ing back of the bill, the knot was stripped off of it. There was a patent- 
able improvement in Gorham's bill over Behel's bill, in the mode by 
which the cord hooks were opened by the use of a cam and a sliding 
sleeve, and in the working of the spindle of one cord hook in the 
shaft of the other. But that Behel's knotter bill suggested and was 
the foundation for Gorham's is not disputed. Behel used a station- 
ary knife, against which he carried his cord by swinging his bill, and 
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he used the backward swing of the bill itself to strip tlie cord from 
it, while Gorham substituted the bent-arm arrangement above 
sbown. There were in the history of the art many knot-tying de- 
vices, and in every one of them it was necessary to eut the cord and 
to strip it from the device which knotted it. Gorham used the 
révolution of the knotted shaft, with the bent arm, to operate at the 
right time another bent arm carrying the knife and cord along the 
side of and parallel to the knotter bill. The défendant did not use 
the knotter shaft to operate his stripping and cutting device, but 
took another shaft, which, at a différent time from that when the 
stripper and knife were to be actuated, turned the knotter bill. 

In Hickey's knotting device the cutter was operated on a pivoted 
lever moved by a cam on a shaft other than the knotter shaft. 

In Greenhut's grain binder, patented in 1868, the knife is actuated 
by a two-arm lever which is moved upon a cam flanged on the face of a 
cogwheel moving on a shaft other than the knotter shaft. This is 
in many respects quite like that of the défendant. 

We think that the state of the art was such, with référence to knot- 
ters and strippers, at the time when Gorham invented his knotter-bill 
knife and stripper, that he is not entitled to claim as an inf ringement 
of his knife and stripper any device substantially différent in form 
from that which he used. It is true that the knife and stripper of the 
défendant is moved by the shaft which also moves the knotter shaft, 
and that in Gorham's the knife and stripper is moved by the knotter 
shaft, and that this states generally the différence between the two; 
but, considering the prior art, it does not state the différence with 
suiHcient détail to prove or disprove their likeness for the purpose of 
deciding the question of infringement. No claim is made that the 
knotter bill itself is an infringement, and we are limited in this dis- 
cussion to the question whether the knife and stripper infringe. 
Were Gorham's knotter bill and his knife and stripper pioneer pat- 
ents, the resemblance between them and the same parts of défend- 
ants' machine would be suffîcient, perhaps, to justify regarding them 
as équivalents; but they are not pioneer devices. Gorham and the 
défendants, or their licensor, Appleby, were acquainted with the 
prior art, and with that in view, they reached the same resuit, and 
one not new, in différent ways. One improved on one device, and 
the other on another. We are considering Gorham's stripper and 
cutter in its character as an independent device for performing the 
f unction it discharges in his machine. The twenty-flfth and twenty- 
sixth claims are not for a combination of ail the parts of his machine 
to accomplish his new resuit. If they were, the knotter and strip- 
per in Gorham's machine would, of course, be an équivalent of the 
défendants' as an élément of the combination. Considered alone, 
however, and not in combination, as it must be under thèse claims, 
we hold that the défendants do not infringe it. 

We come now to the question, what effect, if any, shall be given 
to the application for reissue which was made by Gorham's widow, 
Helen M. Gorham, in 1881? In this application the eleventh claim 
was as follows: 
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"The çombination with the receiving ehamber and blnding réceptacle of flie 
guides, D, ia.nd vibrating segments provlded with feed teeth, substantially as 
set foFth." 

This was rejected by the patent office on the ground that it was 
anticipated Tby the patents of Elward, Childs, Gordon, Whitney, and 
Barta. 

The fourteenth claina was: 

"In a grain, blnder, the çombination with a receiving ehamber and binding 
réceptacle of feeding mechanism and actuating mechanism constructed and 
arrangea to pack the grain into the binding réceptacle, substantially as set 
forth." ; 

This claim was rejected on account of the patents of Heath, Ohilds, 
Spaulding, Whitney, and Barta- 

The fifteenth claim was: 

"In a grain binder, the çombination with the binding réceptacle of the blndei-- 
actuating mechanism a yielding strap, and intermediate mechanism for auto- 
matically throwing the binding mechanism in gear with the prime mover, and 
the toothed segments arrangea and adapted to pack the grain into the bind- 
ing réceptacle, Substantially as set forth." 

This vf^à rejected on thé ground of the patents of Spaulding, Low 
&; Aâàms, Elward, and Barta. 

The twentieth claim was: 

"In g. grain binder, the çombination with the binding réceptacle of a two- 
armed oscillating feeding mechanism, constructed and arranged substantially 
as described, and outer guides, located substantially parallel to the Une of 
movement of the oscillating feeding arms, substantially as set forth." 

This was rejected on account of Low & Adams' and Elward's pat- 
ents. 

The thirteenth claim of the original patent was : 
"The vibrating segments having feed teeth in çombination with guides, D, 
as and for the purpose hereinbefore speciiied." 

This was rejected on account of the Low & Adams and Whitney 
patents. 

The sixteenth claim was: 

','The çombination with a binding réceptacle of a feeding mechanism and 
actuating mechanism arranged to pack the grain into the réceptacle, su'bstan- 
tially as hereinbefore set forth." 

This was rejected on account of Childs', Hannah's, and Whitney's 
patents. 

The seventeenth claim was: 

"The çombination of the flexible strap with the binding réceptacle and 
toothed feeding segments, substantially as and for the purpose hereinbefore 
set forth." 

This was held to be incomplète, superfluous so far as to its opéra- 
tion, and to hâve been anticipated by Barta's patent. 

An examination of the file wrapper and contents of the reissue 
application satisfles us that the examiner in the patent office held, 
in elïect, by the rejection of the above claims, that the third, tenth, 
and eleventh claims of the original patent, which we hâve found 
to be valid, and to state the gist of the pioneer patent which Grorham 



invented, wère anticipated in the prior art. There were other 
daims, old and new, which the assistant examiner allowed, and this 
■was the condition of the application for reissue vfhea the application 
was withdrawn by the following letter from the counsel for Mrs. 
Gorham : 

"In the Matter of the Application of Marquis L. Gorham for Reissue of Let- 

ters Patent Granted Herein February 9th, 1875. No. 

159,506. Grain Binders. 

"To the Honorable Commissioner of Patents— Sir: The above application 
having been refused, we request that the original patent may be returned to 
us, in accordance with the provisions of the law. 

"Very respectfully, Parkinson & Parkinson. 

"Sept. 21, 1882." 

We flnd from the évidence in the record and the circumstances 
that the action of the counsel for Mrs. Gorham and the complainant 
in withdrawing the application for reissue was with no intention 
of abandoning their alleged right to a wide construction of the 
claims of the original patent. We do not find in the ûle wrapper 
and contents any statements by complainant's grantor which, merely 
as évidence upon the construction of the original patent and its 
claims, would either limit or narrow them. 

It is contended by counsel for the appellee that the abandonment 
of the application for reissue and the return of the patent after a 
rejection of the claims in the original patent create an estoppel 
against the patentée, Which prevents him from thereafter relying 
on those claims or asserting a monopoly under them. • It is contend- 
ed that the same rule must apply as in the case where one on an 
original application accepts a patent after acquiescing in the rejec- 
tion of a claim. In such a case the patentée cannot be heard to 
assert that his invention as patented bas the scope it would hâve 
had if the rejected claim had been allowed. The basis of this rule 
is that one who seeks a patent from the government is making a 
contract with the government as to the extent and opération of a 
monopoly. If he asserts a claim which the patent office rejects, 
and he thereafter accepts a patent without the allowance of such a 
claim, the patent is issued on the condition of his acquiescence there- 
in, and he cannot be heard ever afterwards to deny the rightfulness 
of the disallowance. The government parted with its patent on 
the faith of his acquiescence in the rejection of the claim, hence he 
cannot be permitted to revive it after having accepted the beneflt of 
the patent without it. In Sutter v. Robinson, 119 U. S. 530, 7 Sup. 
et. 376, Mr. Justice Matthews used this language: 

"A compariSon of the patent, as granted, with the application, very con- 
clusively establishes the limits wlthin which the patentee's claims must be 
■conflned. He is not at liberty now to insist jipon a construction of his patent 
which wUl include what he was expressly required to abandon and disavow 
as a condition of the grant. Shepard v. Carrigan, 116 U. S. 593, 6 Sup. Ct. 
493, and cases there cited." 

It is difBcult to see how such a principle can apply in the case of 
an application for a reissue which is not carried to the point of sur- 
render of the patent and the acceptanee of a new patent. Nothing 
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is granted to the patentée whîch he did not hâve before, and there 
18, tberefore, no privilège or benefit moving from the government 
to thé patentée upon which an estoppel can be founded, 

It is f urther insisted, however, that the application for the reissue 
is a resubmission of the validity of the original claims to the patent 
office as a tribunal for adjudication, and that when the claims are 
rejected by the properly constituted authority of that ofQce, and that 
rejection is unappealed from, and therefore acquiesced in, though 
the patent be returned to the patentée, it is conclusively adjudged 
to be invalid to the extent of the claims rejected by the patent 
office. Section 4916 of the Reyised Statutes is as f oUows : 

"Whenever any patent is inoperative or Inyalid, by reason o£ a defeetive or 
Insufficient spécification, or by reason of the patentée elaiming as bis own iii- 
vention or discovery more tban be had a rigbt to claim as new, if the error bas 
arisen by Inadvertence, accident, or mlstalie, and without any fraudulent 
or deceptive intention, the commissioner shall, on the surrender of such pat- 
ent and the payment of the duty required by law, cause a new patent for the 
same invention, and in aecordance with the corrected spécification, to be 
issued to the patentée, or, in the case of bis death or of an assignment of the 
whole or any undivided part of the original patent, then to bis executors, ad- 
ministrators, or assigns, for the unexpired part of the term of the original 
patent Such surrender sball take effect upon the issue of the amended pat- 
ent. TLe commissioner may, In his discrétion, cause several patents to be 
Issued for distinct and separate parts of the thlng patented, upon demand of 
the applicant, and upon payment of the required fee for a re-issue for each 
of such re-Issued letters-patent. The spécifications and claim in every such 
case shall be subject to revision and restriction in the same manner as orig- 
inal applications are. Every patent so re-issued, together with the corrected 
spécifications shall bavé the same effect and opération In law, on the trial of 
ail actions for causes thereafter arising, as if the same had been originally 
flled in such corrected form; but no new matter shall be introduced into the 
spécifications, nor in a case of a machine-patent shall the model or drawings 
be amended, except each, by the other; but when there Is neither model nor 
drawing, amendments may be made upon proof satisfactory to the commis- 
sioner that such new matter or amendment was a part of the original inven- 
tion and was omitted from the spécification by inadvertence, accident, or mis- 
take, as aforesaid." 

By this section, the patent office is given the authority to revise 
and restrict, in the same manner as in the original applications, the 
spécifications and claim for the reissue. But the same section pro- 
vides that the surrender of the old patent shall not take effect except 
upon the issue of the amended patent ; and the question is whether 
the rejection of a claim for the reissue, which the patentée does not 
acquiesce in, by pressing his application for the reissue to a new 
patent for the allowed claims, invalidâtes the old patent, of which 
he secures the return. In Peck v. CoUins, 103 U. S. 660, the question 
was whether, under the patent laws in force in 1866, a patent had any 
validity, a reissue of which had been applied for to the patent office, 
and rejected. It was held, in aecordance with the décision of 
Moffltt V. Garr, 1 Black, 278, that the application for the reissue in- 
volved a surrender of the old patent at the time of the application. 
At the close of the opinion Mr. Justice Bradley used this language : 
"Since the surrender of the patent in. this case, the itatent laws hâve under- 
gone a gênerai revision by the act of July 8, 1870 (chapter 230). In the fifty- 
third section of that act [being the section relating to the surrender and re- 
issue of patents] a new clause was introduced, declaring that the surrender 
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'shall take effect upon the Issue of the amended patent'; and thls clause is 
retained in section 4916 of the Revised Statutes. What may be the effect of 
this provision in cases where a reissue is refused, it is not necessary now to 
décide. Possibly it may be to enable the appllcant to hâve a retum of his 
original patent if a reissue is refused on some formai or other ground which 
does not affect his original claim. But if his title to the invention Is disputed 
and adjudged against him, It would still seem that the effect of such a dé- 
cision should be as fatal to his original patent as to his right to a reissue." 

It will be observed that this remark of Mr. Justice Bradley was 
not necessary to the décision of the case before the court. It was a 
semble, and is so referred to in the headnote of the case. The ques- 
tion has never since been considered and decided by the suprême 
court. The members of this court hâve difflculty in reaching a con- 
clusion upon the question thus suggested. It is one of much im- 
portance to ail persons engaged in the procuring of patents and the 
remedying of their defects by applications for a reissue. Upon its 
answer turns the validity or invalidity of an otherwise very valuable 
and meritorious patent in this case. We think it proper, therefore, 
to certify to the suprême court, for its instructions, the following 
question, based on the f acts as above stated : 

"If a patentée applles for a reissue of his patent, and includes among the 
claims under the new application the same daims as those which were hi- 
cluded in the old patent, and the examiner of the patent office rejects some 
of such claims, and allows others, both old and new, does the patentée, 
by abandoning his application for a reissue, and by procuring a return of 
his origlnaJ patent, hold his patent invalidated as to those claims which the 
examiner rejected?" 

. Finally we corne to the question whether the défendants are liable 
to the plaintiff for an infringement of the Baker patent, which was 
reissued. This patent was for the improvement upon the mode of 
supporting the résistant flnger or trigger in the Appleby twine-bind- 
ing machine. The patent may be best understood by référence to 
the following figures, taken f rom the drawings : 
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The drawings are thus explained in the spécifications of the re- 
issue patent: 

"E désignâtes the bar or rod, to which the tripping Angers are plvoted by a 
pivot, e'. This bar is hinged to a heel extension of the binding arm by an eye, 
c2, on said arm, and a pin, e', fixed on the bar and passing through the eye. 
The bar is supported in the position shown in Fig. 1 by a spring, b«, acting 
through shaft, b, and cranlis, b', bs, and pitman rod, b2, against the body oî 
the arm. The maclilnery is tripped by the grain pressing the flnger, C, back 
to the position shown in dotted lines, Fig. 1. In doiug this, the flnger roclis 
on pivot, e, and élevâtes the projeetlng lug, a^, on the bottom of the flnger, 
which raises the tripping lever, a', attached to shaft, 3. The binding arm is 
operated by a rock shaft, a, set in motion, as is the remainder of the Inter- 
mediate binding mechanism, by the tripping of the clutch through thèse in- 
strumentalities. AU of the parts as thus illustrated and deseribed are not 
materially différent from those well known in the class of machines to which 
référence Is made. In ail machines of this class, the bar or rod, E, which 
carries the flngers which cause the tripping of the machine, is supported by a 
spring support, similar to that shown in Fig. 4; and it not infrequently hap- 
pens, when the grain is damp or green, and from other causes, that the pres- 
sure of the grain against the bottom of the tripping flngers will cause the 
spring support to yield before the pressure at the top of the flngers is sufli- 
cient to cause their backward or rocking movement upon their pivot. The 
yielding of the spring in this manner allows that end of the bar, E, to which 
the Angers are pivoted, to be borne down and lowered in Its position, so that 
the backward movement of the flngers, taking place after such lowering, will 
not elevate the trip lever, and hence the binding mechanis-m will not be 
started, nor, where the packers are to be stopped, will they be thrown ouf of 
action, and the machine will clog. To avoid this difficulty and remedy the 
defect, I lock the supporting bar positively against descent until the tripping 
movement of the flngers takes place, for tins purpose making the hinge be- 
tweeu the binding arm or its rock shaft and the flnger support, E, such as to 
support this bar in the position shown in Fig. 1, irrespective of the spring 
support; that is, the hinge is made entirely rigid at this point, so that it will 
not allow the other end of the bar to drop and lower, whether it has or has 
not other support. This rigidity of the hinge at the point desired is best se- 
cured by means of a pin or lug, c, upon the bar, E, and a lip or projection, 
c', upon the eye, c, arrangea to meet at the point desired and prevent any fur- 
ther tuming of the hinge. This affords a reliable support to said bar, and 
insures the tripping of the mechanism under ail cireumstances. As soon as 
the flngers bave operated the trip, the binding arm starts upon Its upward 
movement, thus breaking the lock by carrying the lip, e', away from the pin, 
c, and the bar is free thereafter to be lowered at the proper moment to allow 
the discharge of the bound bundle. The return of the binding arm to its flrst 
position renews the lock at the moment the clutch is thrown ont. and the parts 
will be agaln ready for a fresh binding opération." 

What Baker did was to put a lug on the finger bar to operate 
against another lug on the needle bar at its heel in such a way that 
when the cam-rod spring had yielded sufBciently under pressure of 
the grain the flnger bar would be rigid with the needle bar as it lay 
down at rest beneath the deck, and further spring action in the cam 
rod would be prevented. When, however, the needle was up and 
squeezing the gavel, the lug on its heel was drawn out of the way 
of that on the flnger bar, so that, when the time came for the cam 
rod to allow the resisting flnger and finger bar to fall away from in 
front of the bound gavel, the lugs on the flnger bar and the needle 
bar no longer locked, and no longer interfered with this resuit. This 
was ail that Baker claims to hare invented. Everything else in the 
device shown in the above drawings and description was old. The 
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Baker patent was reissued, but it is conceded by complainant's ex- 
perts that ail the claims were substantially as limited in the original 
patent. The sole claim in the original patent, whioh was repeated 
in the reissue as the fifth claim, was as follows: 

"In a grain binder, a support, E, for the compressing and trlpping Angers, 
C, hinged to the binding arm, in combination with a pin, c, on support, E, and 
a lip, c', on the binding arm, ail arranged to operate substantially as and for 
the purpose epecifled." 

In the défendants' machine, a lug locks with the heel of the needle 
arm so as to secure substantially the same resuit. If the invention 
is not void for the wantof novelty,thereis no doubt that the défend- 
ant appropriated the Baker deyice. We are of opinion, however, that 
the patent is void for want of invention. It was quite old in this 
particular art, and in every other where two arms were pivoted to- 
gether, to limit the angle of their séparation by lugs or stops which 
should come in contact at the joint or hinge. In the Appleby ma- 
chine, the needle arm and the flnger bar were hinged. Until the spring 
was introduced in the cam rod, there was no necessity of measuring 
and limiting its yielding capacity by making the flnger bar and the 
needle arm rigid. As soon as the cam rod, however, came to hâve 
a spring in it, a patent for the présent device was applied for by 
Baker. In Appleby's patent for a twine binder, issued in 1869, the 
angle of séparation between a compressor arm and a needle arm was 
limited by just such a device. The same device was also shown, in 
various forms, to limit the opération of a spring used to bring to- 
gether the binding arm and the résistant arm in a twine binder in- 
vented by Locke in 1869. The claim made is that the use of the 
needle arm by Baker as the leg upon which to lock the flnger arm 
was particularly ingénions because the locking and rigidity of the 
flnger arm could not be permanent, but must end, for the purpose of 
permitting the discharging apparatus to work as soon as the gavel 
was bound and tied, and that the invention consisted, not in the mère 
use of lugs or stops at the hinge of two arms whose divergence was 
to be limited, but in the sélection of the needle arm at rest as one 
of the legs whose divergence was to be limited, and whose function, 
as such, would cease as soon as it began to move, thus allowing the 
flnger arm freedom of motion at a time when, in the organization 
of the machine, it became necessary to hâve such freedom. Had the 
locking device not been shown twice in the art previously as applied 
to the binder arm and the resisting arm in the same class of ma- 
chines, it might be that it would hâve involved the inventive faculty 
to use the binder arm for such a purpose, but we think it was most 
natural, as soon as it became necessary to limit the opération of the 
cam-rod spring, for any one, in an examination of the prior art, to 
see that the device in the Locke and Appleby 1889 patent would 
serve the desired purpose. The hinging of the résistant arm on the 
heel of the needle arm, which was old, obviously suggested the use 
of the needle arm as the means of limiting the motion of the résist- 
ant arm. Nor do we think the fact that the locking of the binding 
arm and the resisting arm in this instance had an addèd function, 
namely, of ceasing to lock when the needle arm was elevated, should 
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change tliis conclusion. For thèse reasons, we do not think the 
claim of infringement on the Baker patent can be sustained. 

The resuit of our discussion of this case leads to an affirmance of 
the decree of the court below in so far as it holds that the twenty- 
flfth and twenty-sixth claims of the Grorham patent are not infringed, 
and that the Baker patent is invalid for the want of novelty. We 
differ with the court below, however, in the view which it took of 
the third, tenth, and eleventh claims of the Gorham patent, and we 
think that, unless by the subséquent application of the reissue thèse 
claims were invalidated, the défendants' machine infringed them, and 
the complainants are entitled to recover damages therefor. We 
shall hold the case, therefore, until the question as to the effect of 
the application for a reissue bas been submitted to the suprême 
court, and that court's instructions thereon are certified to us; and 
it is so ordered. 



NEÏ V. NBY MANUF'G CO. 

(Circuit Court of Appeals, Sixth Circuit. July 15, 1893.) 

No. 257. 

1. Patents— pKiOR Art — Infkingembnt — Hat-Elbvator Thacks. 

The Ney patent (No. 287,772) for an improvement in hay-elevator tracKs. 
if sustainable at ail, is limited by the prior state of the art to the exact 
forms shown, and is therefore not infringed by a track made in accordance 
with the subséquent patents to Jacob and Valentine Ney (Nos. 395,714 and 
465,387). 

2. Same — Prbsumption pkom Issuancb op Subséquent Patent. 

The issuance of a subséquent patent relating to the same subject-matter 
as a prior one ralses a presumption of a patentable différence between 
them, though the applications were not pendlng at the same time in the 
patent office. Boyd v. Tool Co.. 15 Sup. Ct. 837, applied. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

This was an appeal from a decree In a suit in equity by the Ney Manufac- 
turing Company to restrain Valentine Ney from infringing letters patent No, 
287,772, Issued on the 30th day of October, 1883, to the complainant, as the 
assignée of one Jacob Ney, for an improvement in hay-elevator tracks. By 
his answer the défendant attacked the validity of the patent, as being for a 
deyiee which did not involve invention, and which had been anticipated by a 
number of patents. He averred that Jacob Ney was not the original Inventor 
of the device, but that the same had been used long before he discovered it. 
He further aven-ed that the machine alleged to be an infringement, which he 
was manufacturing. was constructed in accordance with two letters patent 
(Nos. o95,714 and 465,387) issued to Jacob Ney and the défendant, and that 
it did not infringe complainant's patent. Complainant's device consists of 
two parallel rails of angle iron, which are spllced so that the joints on one 
side of the track are opposite the solld portions of the opposite rails. The 
vertical flanges of the angle-iron rails are held at the desired distance apart, 
and parallel to each other,. by spUced blocks and ferrules, and held together 
by suitable clamping bolts or rivets. The track is suspended and held in the 
proper position in the bam by means of hooks secured to the rafters or 
ridgepole of the building. The bases of thèse hooks are T-shaped, and em- 
brace the downward projecting portions of the angle irons, the shank of the 
hook passing up between the angle irons. The traveling wheels of the car- 
riage of the hay elevatof run upon the horizontal flanges of the angle irons. 
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The daims alleged to be lnfri^gecl were as follows: (1) "X track for hay ele- 
vators, composed of t-wo parallel pièces, A, eaeh constructed wlth horizontal 
and vertical flanges, with the vertical flanges united together, substantially 
as described." (3) "In a hay elevator, the combination of the parallel pièces, 
A, each haring horizontal and vertical flanges, the suspending blocks, D, 
passing between the vertical flanges and havlng T-shaped ends, on which the 
parallel pièces are supported, and devices for spacing and holding the saîd 
pièces in proper parallel position, substantially as described." (4) "The com- 
bination in a ' hay elevator of two parallel pièces. A, each havlng horizontal 
and vertical flanges, with the suspending hooks, D, passing beitween the ver- 
tical flanges, and havlng T-shaped lovrer ends, upon which the parallel pièces 
are supported, substantially as described." The defendant's traclj Is formed 
of two curved Iron pièces, which are fastened together by clamps embracîng 
their vertical portions, and leaving the upper curved portion f ree to form a 
tread or way for the trolley wheels. The clamp which secures thèse pièces 
together consists of a bar placed between them, with side pièces upon the 
outside'of the vertical portioa of the track iron, and a boit passing through 
below the track Irons to draw the three pièces together, and thus clamp the 
track iron. The upper part of the bar is formed into a loop to suspend the 
track. The two outer clamping pièces hâve shoulders on them for the edges 
of the track irons to bear against, and thus gauge their position; and the cen- 
tral bar also has a slioulder which the two outer pièces bear against, so as 
to take the strain ofC the boit. There is one Clamp shown, in which the upper 
or loop portion of the hanger bar is eut ofC, leaving it a mère fllling block. 
Complainant averred in its bill, and introduced évidence tending to prove 
facts which it relied upon as estopping défendant from assertlng the invalid- 
Ity of its patent; but, as wIU be seen from the conclusion reached, the facts 
are not hère roaterial, The défendant introduced évidence to show that a 
wooden hay track, constructed in every respect with référence to spacing 
block hooks with T-shaped ends and broken splice, had been in use in two 
barns since 1878 and 1881. 

Fred. W. Bonâ (Paul A. Staley, of counsel), foi- appellant 
Charles E. Miller (M. D. Leggett, of counsel), for appellee. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The state of the art with respect of hay elevators was such that, 
even if the complainant's patent can be sustained, it must be limited 
to the exact form shown. In the hay elevator of C. A. Miller patent, 
July 19, 1870, use is made of two parallel wooden tracks, having ver- 
tical flanges and horizontal flanges arranged in parallel Unes, and 
secured to each other by spacing blocks at the end of the beams f orm- 
ing the track, and suspended by hooks to the joists of the barn. The 
traveling carriage is on trolley wheels, which run upon the horizon- 
tal flanges of the tracks, and the hay is suspended by a rope which 
hangs down from the trolley carriage between the two tracks. In 
the Gordon F. Prindle patent for hauging sliding doors, angle irons 
are used, arranged in parallel Unes on top of the casings or frames 
of the doors or gâtes. The trolley wheels run upon the horizontal 
flanges of the angle irons, and are held into position by the vertical 
flanges thereof, and the door is suspended to the axle Connecting 
the two wheels by hangers which pass down between the angle irons. 
In Corbin's patent for an improvement in railway tracks, angle 
irons are used with vertical and horizontal flanges held parallel ta 
each other by tubes extending from the inside of one Tertical flange 
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to the inside of the other, in which tubes are rodé which pass through 
the flanges, and are bolted on the outside of eacL. vertical flange, 
thus forming exactly the same device for firmly holding the vertical 
flanges parallel seen in the ferrules of the complainant's device. In 
Wendel's apparatus for hoisting and tiering cotton, the cotton is car- 
ried from one partof the building to another on a carriagewith trolley 
wheels, which runupon the horizontal flanges of atrough-shapedtrack 
superimposed on a beam suspended by rods from the roof. It does not 
appear exactly how thèse rods are connected with the beam, but 
there is a suggestion in the drawings that there is a T-shaped ending 
embracing the lower part of the beam. In the Bowman patent for 
an improvement in railway tracks, issued in 1878, wooden tracks 
are maintained in parallel position by spacing blocks through 
which rivets run, bolted outside of the tracks; and this device shows 
a splicing of the pièces forming the track so that the joints of either 
line will corne opposite the middle of the timbers of the opposite Une. 
In Chamboard's patent for a hay elevator, issued in 1882, the track 
is made up of two long wooden beams, upon the horizontal top of 
which the trolleys of the elevator carriage run. The two beams are 
connected together by a middle beam somewhat lower down than 
the exterior beams, and not made so long, in order that there may be 
an open space between the tracks at certain points along the track. 
The track thus constructed and riveted together is suspended from 
the ridgepole of the barn by rods and devises. The rods extend 
down through the middle beam, and there is shown in the drawing a 
T-shaped ending for at least oneof the rods. Considering that angle 
irons had been used before to form tracks, that vertical and horizon- 
tal surfaces of wooden beams had been used for the same purpose, 
that their parallelisin had been maintained by spacing blocks, that 
strength in the structure as a whole had been secured by splicing the 
pièces of one track at points opposite the solid portion of the pièces 
of the other, and that such tracks had been suspended from the ridge- 
pole or rafters of the barn in which the hoisting was to be done by 
pièces passing up between the two tracks, we are of opinion that, if 
the patent sued on is to be sustained at ail, the combination claims 
made therein must be limited to the exact forms shown, and that 
such claims are not infringed by tracks made of iron that are not 
angle irons, that are held together by clamps which do not involve 
the use of rivets passing through the vertical flanges, and that are not 
suspended from the roof or timbers by books which operate inde- 
pendently of the spacing blocks, and serve no f unetion as such. The 
conclusion we reach is quite like that reached by the suprême court 
of the United States in the case of Boyd v. Tool Oo. (decided May 20, 
1895) 15 Sup. et. 837. In this case, as in that, both parties were 
manufaeturing machines under a patent Mr. Justice Shiras uses 
this language : 

"Upon the assumptlon that, owing to the previous condition of the art, 
Boyd is to be restricted to the exact and spécifie devices claimed by him as 
novel, we do not deem it necessary to détermine whether either Boyd or 
Strickler invented anythlng, because we think that the appellant has failed 
to show that the défendants hâve used the particular devices to which Boyd 
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eau be considered entltled. Our discussion, therefore, wiU be conâned to the 
question of Inf ringement. As both applications were pendlng in the patent 
offlce at the sanae time, and as the respective letters were granted, it Is ob- 
vioùs that It must hâve been the jndgment of the officiais that there was no 
occasion for an interférence, and that there were features which distin- 
guished one invention from the other. In American Nicolson Pavement Oc. 
V. Olty of Bllzabeth, 4 Fish. Pat. Cas. 189, i Mr. Justice Strong said: "Xhe 
grant of the letters patent was virtually a décision of the patent office that 
there Is a substantlal différence between the Inventions. It ralses the pre- 
sumptlon that, accordlng to the claims of the latter patentées, this invention 
Is not an infringement of the earlier patent.' It would seem to be évident 
that as the purpose of the invention was the same, and as the principal parts 
of the respective machines described were substantlally slmilar, it was also 
the judgment of the offlce that the dlstingulshing features were to be found 
in some of the smaller, and perhaps less important, devices described and 
claimed. Bums v. Meyer, 100 U. S. 671." 

TMs language has full application to the case at bar, for, tliough 
the patents were not pending in the office at the same time, the pre- 
siimption from the granting of the second patent, in view of the 
preyious issue of the first, would not seem to he différent. 

We do not pass upon the question of the validity of the Ney pat- 
ent, because, in the view just stated, it is unnecessary. The same 
conclusion renders it unnecessary for us to consider the estoppel 
which the court below held prevented the défendant from attacking 
the validity of the complainant's patent. The decree of the lower 
court, therefore, is reversed, with directions to dismiss the bill. 



STANDARD OARTRIDGB CO. et al. v. PETERS CARTRIDGB 00. 

(Circuit Court, S. D. Ohio, W. D. July 15, 1895.) 

No. 4,509. 

1. Patents — Bill to Establish Riqht to Patent — Interférence Décisions. 
In proceedings on a blU filed under Rev. St. § 4915, by a defeated con- 
testant in interférence proceedings, to establish a rlght to a patent, he 
cannot attack the patent issued to the défendant, on the ground that the 
spécifications thereof are insufflcient. The only question which can be con- 
sldered Is whether complainant Is entltled to a patent for the invention 
described In the bill and speclfled in his clalm filed in the patent offlce. 

8. Same— BunDEN of Proof— Cumulative and Impbaching Evidence. 

In such a proeeedlng, the burden is upon the complainant to establish 
his contention beyond a reasonable doubt (Morgan v. Daniels, 14 Sup. Ct. 
772, 153 U. S. 120); and the final décision of the patent offlce on the 
question of priorlty should not be set aslde upon merely cumulative or im- 
peaching évidence. 

This was a bill flled under Rev. St. § 4915, by the Standard Car- 
tridge Company and Charles S. Hisey against the Peters Cartridge 
Company to establish a right to a patent for an alleged invention re- 
lating to cartridge-loading machines. 

Parkinson & Parkinson and E. M. Marble, for complainants. 
Hall & Brown and Albert T. Brown, for défendant. 

SAGE, District Judge. This suit is brought under section 4915 
of the Eevised Statutes of the United States to establish the right 

1 Fed. Cas. No. 312. 
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claimed by the Standard Cartridge Company to letters patent, denied 
by the commissioner of patents, for certain inventions in cartridge- 
loading machines, which it is arerred were made by Charles S. Hisey, 
and by mesne assignment are now the property of the complainant, 
the Standard Cartridge Company. The défendant as assignée of 
the right, title, and interest of George Ligowsky to certain improve- 
ments in cartridge-loading machines, set forth in an application flled 
by him in the patent office June 20, 1889, was granted a patent there- 
for on the 8th of December, 1891. On the 8th of June, 1889, Gersh- 
om M. Peters flled his application for a patent upon similar improve- 
ments, and on the 24th of June, 1889, Charles S. Hisey flled his appli- 
cation. The patent office declared an interférence between thèse 
three parties. Hisey had also flled an application September 8, 
1888, and that, too, was included in the interférence. Much testi- 
mony was taken on behalf of each party in support of his claim of 
priority of invention. The interférence, which was bitterly con- 
tested, was decided by the examiner of interférences of the patent 
office April 29, 1891, in favor of George Ligowsky. From that judg- 
ment an appeal was taken to the examiners in chief, who reversed 
the décision as to Hisey and Ligowsky, and found priority in favor 
of Hisey. An appeal to the commissioner of patents foUowed. On 
the 15th of October, 1891, he reversed the décision of the examiners 
in chief, and awardeù priority of invention to Ligowsky. A motion 
for rehearing was made by Hisey for alleged errors of fact and of 
law. The commissioner, on the 17th of November, 1891, again 
found, in an elaborate opinion, that Hisey was not the prior inventor, 
and denied the motion. The complainants' record in this case covers 
1,386 octavo pages; the défendant' s, 1,150 pages. The complainants' 
book of exhibits contains 278 numbered pages, and copies of letters 
patent flll nearly as many more. The Ligowsky interférence record, 
which is also introduced, contains 167 pages, and Hisey's 374. One 
brief for complainants contains 264 pages; another, 146 pages. The 
brief for défendant contains 284 pages. The total number of octavo 
pages of printed matter in the case, exclusive of letters patent, and 
of certain other exhibits, is 4,022. It is obvious at the outset that it 
would be simply impossible to enter upon the détails of the évidence 
or of the arguments of counsel without exceeding by far the limita 
of any opinion that a nisi prius judge should be expected to prépare, 
or that any one, excepting, possibly, the parties and their counsel, 
should be expected, or would be likely, to read. 

From the beginning to the end of the record there is a conflict of 
évidence. The décision of the cause must dépend upon the con- 
clusions of fact, to be deduced from the opposing and irreconcilable 
statements of witnesses, many of them interested. The questions 
of fact are the same that were presented to and passed upon by the 
officiais of the patent office. Once they were decided in favor of the 
complainant Hisey, and three times in favor of Ligowsky, defend- 
ant's assigner. Upon the final décision by the commissioner, the 
patent was issued to the défendant. More testimony has been 
taken on both sides, — some in confirmation, some in déniai, mostly 
cumulative or impeaching, — but the same confiict remaina, and the 
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^me questions are tô be determined as wlien the contest was in the 
patent office^ with one exception. Jn this cage, the complainants 
made an attack upon the sufficiency of the spécification of the patent 
issued to défendant on the Ligowsky invention^ That attack can- 
not be properly made in this case, which is under section 4915, and 
not under section 4918, of the Kevised Statutes, and is a continuation 
of the interférence contest in the patent office. The only question 
that can be considered hère is whether the complainant the Standard 
Cartridge Company, holding under mesne assignment from the com- 
plainant Charles S. Hisey, is entitled, according to law, to receive a 
patent for the invention described in the bill, and as speciûed in his 
claim filed in the patent ofiflce. Whether the spécification in the pat- 
ent issued to the défendant is sufficient or insufiicient is not involved 
in this case. It is whoUy incompétent, and cannot be iuquired into. 
Pentlarge v. Pentlarge, 19 Fed. 817; Lockwood v. Cleveland, 20 Ped. 
164; American Clay-Bird Co, v. Ligowski Clay -Pigeon Co.,31 Fed. 467. 
Inasmuch as it is conceded that, if Hisey is the prior inventor, he 
is entitled to his patent, the only question to be determined is the 
question of priority. The burden of proof is upon the complainants; 
and they must establish their contention beyond a reasonable doubt. 
Ooifin V. Ogden, 18 Wall. 120; Cantrell v. Wallick, 117 U. S. 689, 6 
Sup. et. 970; Morgan v. Daniels, 153 U. S. 120, 14 Sup. Ct 772. In 
Morgan v. Daniels, the latest and clearest and most pointed of ail 
the cases, Mr. Justice Brewer, announcing the opinion of the court, 
said that the case was something more than an appeal ; "that it was 
an application to the court to set aside the action of one of the execu- 
tive departments of the government; * * * that it was some- 
thing in the nature of a suit to set aside a judgment, and as such 
not to be sustained by a mère prépondérance of évidence," — citing 
Butler V. Shaw, 21 Fed. 321, 327. He further said that it was "a 
controversy over a question of fact which had once been settled by a 
spécial tribunal, intrusted with f ull power in the premises. As such, 
it might be well argued, were it not for the terms of the statute, 
that the décision of the patent office was a flnality upon every matter 
of fact," — citing Smith v. Vulcanite Co., 93 U. S. 486; Lehnbeuter v. 
Holthaus, 105 U. S. 94, to the point that not only is the burden of 
proof upon the party setting up prior invention against a patent, but 
that every reasonable doubt should be resolved against him. He de- 
clared that those two cases were closely in point, because the 
plaintifl in Morgan v. Daniels, like the défendant in the cases cited, 
was "challenging the priority awarded by the patent oiïice, and 
should, we think, be held to as strict proof." He referred to the 
"presumption in favor of that which has once been decided," and to 
the fact that that presumption "is often relied upon to justify an ap- 
pellate court in sustaining the décision below," citing Crawford v. 
Neal, 144 U. S. 585, 596, 12 Sup. Ct. 759, where, the court below hav- 
ing concurred in the findings of fact and conclusions of law reported 
by a master, the suprême court said that they were "to be taken as 
presumptively correct, and, unless some obvions error has intervened 
in the application of the law, or some serions or important mistake 
has been made in the considération of the évidence, the decree should 
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be permitted to stand." In Morgan V. Daniels, as in this case, the 
examiner of interférences found that the défendant was the original 
inventer. In Morgan t. Daniels, the assistant examiner concurred 
in the flnding. On appeal, the examinera in chief, two members be 
ing présent (as was the fact in this case), came to a différent con- 
clusion, and awarded priority to the complainant. On further ap- 
peal, the commissioner of patents reversed the judgment of the ex- 
aminers in chief and sustained that of the original examiners, as was 
done in this case. A motion for rehearing was brought before a 
succeeding commissioner, and overruled. In this case, a motion for 
rehearing was brought before the same commissioner, and was over- 
ruled. In Morgan v. Daniels, the case was submitted to the circuit 
court without any additional testimony, where the conclusion flnally 
reached in the patent oiHce was dissented from, and the plaintifE was 
adjudged to be the original inventer. Justice Brewer said: "Evi- 
dently, therefore, the question as to which was the prior inventer is 
net free from doubt." The suprême court reversed the judgment of 
the circuit court, and remanded the case, with instructions to dismiss 
the bill. In this case, as has already been stated, much additional 
testimony has been introduced ; but it is mostly either in corrobora- 
tion or in contradiction of testimony in the interférence case in the 
patent office. For illustration: In the décision by the examiner 
of interférences of the patent ofiSce, he refers to the testimony of 
Ligowsky and of eight ether witnesses as, in his opinion, clearly 
proving that Ligowsky made and disclosed to others, in the fall of 
1887, seven sketches or drawings of his invention, whereas Hisey did 
net claim to hâve made the invention until April, 1888. The com- 
missioner of patents, in his opinion, said: "If there be in the case 
a material allégation of fact, resting upon oral testimony, which is 
better supported by proof than any other, it is that, during the year 
1887, Ligowsky produced seven sketches showing the parts of the 
improvements in controversy, and during that year made disclosures 
of thèse features to others." In addition to the testimony of those 
nine witnesses, the défendant now présents the testimony of flve ad- 
ditional witnesses to the fact, makîng, altogether, fourteen witnesses 
who testify that Ligowsky made the invention in controversy in 1887. 
Of thèse flve last called, three are entirely disinterested, having no 
connection with Ligowsky or the Peters Cartridge Company. On 
the other hand, there are produced additional witnesses, including 
relatives and members of the family of Hisey, whose dépositions were 
taken after Ligowsky's death, and who testify that Ligowsky ad- 
mitted in their présence that Hisey was the inventer of the improve- 
ments for which he now seeks a patent. 

It lias been held that a new trial at law will net be granted upon 
the ground of the discovery of cumulative or of impeaching or con- 
tradicting évidence merely. Ames v. Howard, 1 Sumn. 482, Fed. 
Cas. No 326; Brown v. Evans, 17 Fed. 912; Carr v. Gale, 1 Curt. 384, 
Fed. Cas. No. 2,433; U. S. v. Potter, 6 McLean, 182, Fed. Cas. No. 
16,077 ; Macy v. De Wolf , 3 Woodb. & M. 193, Fed. Cas. No. 8,933. By 
parity of reasoning, the décision of the commissioner ought net to be 
set aside upon merely cumulative or impeaching évidence. The ad- 
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ditional testimony cannot be said to so completely settle thé disputed 
facts as to establish beyond a reasonable doubt tliat the décision of 
the commissioner of patents was -wrong. The fact referred to in the 
illustration abovë given is not only vital, but is a controlling fact of 
the case. The new évidence relating to other features of the case 
is of the same character. The opinion of this court, after kaving 
heard the arguments of counsel, examined their briefs and the rec- 
ord, and considered the whole case, is that, independently of the ruie 
as to the burden of proof , the décision of the commissioner of patents 
is right, that Ligowsky was the inventer, and that the attempt of 
Hisey to appropriate the invention was fraudulent For the rea- 
sons stated in his opinions, the conclusion of the court is that the 
equity of this cause is with the défendant. The bill will be dis- 
missed, at the costs of the complainants. 



CONSOLIDATED BRAKE-SHOB 00. et al. v. CHICAGO, P. & ST. h. 

KY. CO. et al. 

(Circuit Court, S. D. Illinois, S. D. August 8, 1895.) 

1 Patents— Bill for Infeiugement — Who are Infringbrs. 

Where corporations and their offleers are souprlit to be held for Infrlngs- 
ment as joint tort feasors, and there is no direct proof that tlie indi- 
vidual défendants either directed the Infringement or particpated in the 
profits thereof, as to them the bill should be disinissed. 

2. Same— Costs. 

In such case, however, where it appears that the individual défendants 
were the managing offleers of the corporations, and that the infringement 
occurred through the direction given by them to use complainants' de- 
vice by spécifie référence to its name, the dismissal should be without 
costs. 

3. Same — Patbntability — Anticipation — Peiob State of the Art. 

An Invention conslsting of a shoe for car brakes, having its body mado 
of cast iroE, with pièces or sections on Its face of a différent kind of 
métal, Is valid, though the prier state of the art shows composite fric- 
tional bearing surfaces composed of différent materials other than métal, 
and also shows a prior patent granted for a journal bearing. 
4 Same — Devicb of a Shob for Car Brakbs. 

The Congdon patent. No. 174,898, for a shoe for car brakes, held valid, 
and infrlnged. 

This was a bill by the Consolidated Brake-Shoe Company and an- 
other against the Chicago, Peoria & St. Louis Railway Company and 
others for alleged infringement of a patent for a shoe for car brakes. 
Decree for complainants, except as against défendants William S. 
Hook and C, A. Henderson, as to whom the bill is dismissed. 

William A. Eedding and James H. Raymond, for complainants. 
Isaac L. Morrison, B. D. Lee, Bluford Wilson, and A. C. Fowler, 
for défendants. 

ALLEN, District Judge. This suit was brought by the Consoli- 
dated Brake-Shoe Company, of New Jersey, which, at the date of 
the commencement of the suit, owned the légal title to letters pat- 
ent of the TJnited States numbered 174,898, issued March 21, 187C. 
to Isaac H. Congdon, and by the Congdon Brake-Shoe Company, 
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wliich, at tke date of the commencement of thé suit, was an exclu- 
sive licensee for a territory including the whole of this jurisdiction 
to make, to use, and to sell the improvements described in said let- 
ters patent, against the Chicago, Peoria & St. Louis Railway Com- 
pany, the Louisville & St. Louis Eailway Company, the Litchfleld, 
Carrollton & Western Railway Company, severally, and as compris- 
ing the Jacksonville Southeastern Line, and against William S. 
Hook and C. A. Henderson, as oificers and agents for said railway 
companies and for said line. While it has been frequently held 
that gênerai allégations of infringement in suits against corporations 
and ofiScers of corporations as joint tort feasors are sufflcient to hold 
the individual défendants until the entry of a final decree, and es- 
pecially in cases in which individual défendants should be held, in 
order that force and efEect may be given to any order or decree of 
the court, whether interlocutory or otherwise, I flnd in this case an 
absence of spécifie proof to the effect that the individual défendants 
Hook and Henderson either directed the infringement complained of 
or participated in the profits thereof, and therefore conclude that 
the bill should be dismissed as to them. But, it sufficiently appear- 
ing that they were the managing ofiQcers of this railway line during 
the infringement complained of, and that the complainants' device 
was specified by name to the car builders who built cars for them, 
the dismissal as to thèse individual défendants will be without costs. 
Walk. Pat. p. 319; Rob. Pat. p. 78; lowa Barb Steel Wire Co. v. 
Southern Barbed-Wire Co., 30 Fed. 123; Estes v. Worthington, Id. 
465; Cleveland Forge & Boit Co. v. U. S. Rolling-Stock Co., 41 Fed. 
476; New York Grape Sugar Co. v. American Grape Sugar Co., 
35 Fed. 212; Cahoone Barnet Manuf'g Co. v. Rubber & Celluloïd 
Harness Co., 45 Fed. 582; Featherstone v. Cycle Co., 53 Fed. 110. 

While other questions hâve been raised in argument and on the 
briefs, I hâve concluded that the controlling question in this case 
is the question of the validity of the complainants' patent under the 
pleadings, the exhibits, and évidence. The spécifications of the pat- 
ent sued upon state: 

"My invention consists of a shoe for car brakes, having Its body made of 
cast Iron, with pièces or sections on its face of a différent kind of métal, said 
sections being composed of malléable cast Iron, steel, or wrought iron, as 
hereinafter more fully set forth." 

After referring to a method of constructing this brake shoe, the 
spécifications further refer to the fact that "in ail railroad shops 
there is always an accumulation of broken springs," etc., that is 
barder refuse métal, which may be imbedded in the softer métal 
of the brake-shoe casing, and thus présent a dual frictional surface 
to the wheel. It is true that the prior state of the art, as exhibited 
by the évidence, shows composite frictional bearing surfaces com- 
posed of différent materials, — as, for instance, of wood and rubber, 
— and also shows îi prior patent granted to one McCaffrey in 1874 
for a journal bearing; but it is clear to the court that none of thèse 
prior devices wcre ever intended to accoraplish, or did accomplish, 
or were capable, without further invention, of accomplishing, the 
result »C'0mi'l'sh*d by Congdon as disclosed in the patent sued 
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upon. This conclusion is conflrmed by the f acts, abundantly proved : 
(1) That the Congdon patent formed the basis of an art; (2) that it 
obtained, by Its own merit, a trade-name; (3) that it went into gên- 
erai use ; and (4) that it was specified to the car builders by its trade- 
nalne, and thus fully recognized by the défendants. Consolidated 
Brake-Shoe Co. t. Détroit Steel & Spring Co.. 47 Fed. 894; Kre- 
mentz v. S. Cottle Co., 69 O. G-. 241, 13 Sup. Ct. 719 (Shiras, J.), citing 
Loom Co. V. Higgins, 105 U. S. 580; Consolidated Safety-Valve Co. 
V. Crosby Steam Gange & Valve Co., 113 U. S. 157, 5 Sup. Ct. 513; 
Magowan t. Packing Co., 141 U. S. 332, 12 Sup. Ct. 71; Washburn & 
Moen Manuf g Co. v. Beat 'Em Ail Barbed-Wire Co., 143 U. S. 275, 
12 Sup. Ct. 443; Candy t. Belting Co., 143 U. S. 587, 12 Sup. Ct 598; 
TopliflE V. Topliff, 145 U. S. 156, 12 Sup. Ct. 825. 

Let a decree be entered sustaining complainants' title to the pat- 
ent sued upon, as pleaded in the bill of complaint, finding that the 
défendants hâve infringed the same; that the said patent is a good 
and valid patent for a brake shoe for railway cars, composed of différ- 
ent metals, and having inserted bearing pièces of a harder métal 
than the métal composing the body of the shoe; and dismissing said 
bill, but without costs, as to the défendants Hook and Henderson. 
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APPLETON V. PACIFIC MAIL STEAMSHIP CO. 

(District Court, S. D. New York. July 13, 1895.) 

General Avebage— Négligent Stranding — LisriTATioN op Liabilitt — Caeoo 
Iktesests Unaffecïbi)— Contribution by Specie Saved. 

ïhe steamer City of P. having been negligently stranded, and the steamei' 
thereafter voluntarily flooded to prevent total loss from pounding before 
relief coyld be had; and the cargo being thereby damaged, but vessel and 
cargo ultimately saved, and the whole value of the vessel and the freight 
pending having been aftervrards dtvided among the damage claimants 
upon a decree in proceedings to lirait the owner's liability; and thereafter 
a gênerai average ad.1ustment being made as between the cargo interests, 
and libels thereafter filed upon the average bonds given on the dellvery of 
the cargo: Beld: (1) That the flooding was a gênerai average act. (2) 
That neither the decree and distribution in the proceeding to limlt liability, 
nor the exclusion of the vessel from participation in the gênerai average, 
were any bar to the gênerai average adjustment as between the cargo in- 
terests; and that due account having been taken in the average adjust- 
ment, of the decree and distribution, so as to equalize the cargo interests 
pro rata, the adjustment should be sustained. (3) That as the gênerai 
average act was for the benefit of the whole adventure, including the specie 
on board, the specie must contribute in gênerai average, although it was 
transshipped a week after the flooding, the transshipment being to another 
vessel of the same carrier, by whieh the specie was duly delivered upon 
the glving of an average bond, and the voyage not being broken up, nor 
any séparation of interests Intended by the transshipment. 

Wing, Putnam & Burlingham, for Pacific Mail Steamship Co. 
Mr. Oox, for Appleton. 

Carter & Ledyard, for New Yorlî, H. & K. Min. Co. and others. 
Butler, Stillman & Hubbard and Mr. Mynderse, for othor respond- 
ents. 
North, Ward & Wagstaff, for other respondents. 
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BROWN, District Jadge. The above actions grew out of a gênerai 
average adjustment made September 14, 1893, pursnant to average 
bonds executed in New Yorlt by différent consignées of cargo, in July, 
18SS, conséquent on the stranding of the steamer City of Para, ofiE Old 
Providence Island on May 17, 1888. The steamer was bound with 
a gênerai cargo from Colon to New Yorl:, but was got off and brought 
to this port. Tbe accident was held by this court to hâve been 
caused througb négligence ; and the owners were held liable up to 
the value of the vessel and freight pending (44 Fed. 689). That 
amount was paid into court, and distributed pro rata among the 
damage claimants under a flnal decree entered February 24, 1893. 

A sacrifice of cargo and salvage expansés having been incurred 
in rescuing the sbip, the gênerai average adjustment above referred 
to was made up, in which the cargo charges and allowances are 
equalized by making due account of the proceeds received under the 
decree in the limitation of liability proceedings. The vessel having 
been surrendered, and its proceeds distributed, the adjustment was 
made entirely between the cargo interests; the vessel not appear- 
ing either as debtor or creditor in the account. 

The libel of Appleton was flied to recover the amount which the 
adjusters had stated and found due. The other eight libels were 
filed to recover the contributory amounts due from varions cargo 
owners according to the gênerai average adjustment, as above stat- 
ed, and upon tlie bonds given therefor. The objections below con- 
sidered were taken to thèse last demanda. 

1. The decree in the proceedings for limitation of liability by the 
owners of the City of Para, does not, in my judgment, prevent the 
opération of the principles of gênerai average contribution, where 
in other respects the circumstances warrant it. Certainly no such 
effect is indicated, or could hâve been contemplated, in the act pro- 
viding for a limitation of ship-owners' liabilities; and there is not 
the least équitable reason for giving the act any such effect by con- 
struction. The ship, in conséquence of the négligence that brought 
about the stranding, and rendered necessary the gênerai average 
act, not only forfeited ail claim to share as a creditor in the gênerai 
average distribution, but became liable to respond to the extent of 
her value to make good the losses of cargo owners. The two sub- 
jects are quite independent of each other, and I see no reason why 
it should make any diiïerence in the final resuit, whether the gênerai 
average adjustment was made after the distribution in the limita- 
tion of liability proceedings, or before such distribution. Had the 
adjustment been before decree and distribution of the proceeds of 
the ship, the ship's share would hâve been ordered distributed 
among the cargo interests. Being made since the decree, ail that 
equity and justice require is that the adjustment shall be made with 
due account of the distribution under that decree, so that the bur- 
dens and losses shall be distributed pro rata, in conformity with the 
intention of the liability act and with the équitable principles of 
average adjustment. The évidence shows that in this case that 
bas been donc. 
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2. The objection that no adjustment of gênerai average can be 
made without the admission of the yessel to participate, is an ob- 
jection of form merely. The adjustment might hâve been made up 
in that form; and the vessel's share -would then, in conséquence of 
her négligence, hâve been distributable among the damaged cargo 
owners, with precisely the same resuit that tiiis adjustment gives. 
See Strang v. Scott, 14 App. Cas. 601. To the same effect is the 
Maritime Code of Denmark (section 191). 

3. The objection that the specie should not be held to contribute, 
on the ground that it was remoTed from the vessel before she was 
ânally got off, ought not to be sustained in the présent case. Dur- 
ing the first 24 hours after the vessel stranded, varions attempts 
were made to get her ofE the reef, but without effect. She was in 
a position where the total loss of ship and cargo, including specie, 
was threatened from pounding. To avoid pounding, and the dan- 
ger of losing the entire adventure, the ship was flooded, and thereby 
steadied until the Merrit Wrecking Company from New York could 
send out the relief expédition by which the vessel was got off, and 
the cargo, though damaged, brought to this port. A week after the 
vessel was thus flooded, a chartered vessel, the Thames, procured 
by the agent of the steamship company owner, came to the reef and 
removed the mails, specie, and passengers, and proceeded with them 
to Colon, whence they were forwarded by the company's steamship 
Colon to New York. The specie remained ail the time in the steam- 
ship company's possession until it was delivered upon the exécution 
of the average bond in suit. 

The flooding of the vessel was clearly a gênerai average act, done 
in the interests of the entire adventure, including the specie. The 
damage to a portion of the cargo arose through this flooding. Not 
only was the act of flooding a gênerai average act, but it was a part 
of the séries of measures contemplated from the first for the préser- 
vation of ail the interests as far as possible; and no séparation of 
interests was intended, nor was the voyage broken up. 

An abstract of the adjustment is as follows: 

Contrlbutoiy value of the cargo $232,599.76 

Allowanee to cargo 112,722.63 

Value of cargo, as It arrlved in New York 119,877.13 

"Value of specie and treasure transshipped 36,000.00 

Value of cargo remaining on ship and brought in her (ail except 
the specie) 33.877.13 

The case of The L'Amérique, 35 Ped. 835, and other cases there cit- 
ed, in which an exemption from gênerai average has been allowed in 
conséquence of a séparation of interests, seem to me not at ail ap- 
plicable to the facts of the présent case. This adjustment is, there- 
fore, sustained, and decrees may be entered accordingly for pay- 
ment upon the bonds in suit, with costs. 

In the case of Appleton, a decree may also be entered that the 
respondent pay to the libelant the amount due upon the adjustment, 
upon collection by respondent of the sums owing by the debtor in- 
terests, or pro rata for such amount as is coUectible, with a référ- 
ence to ascertain the amount, if the amount is not agreed upon. 
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JEWETT V. WHITOOMB et aL 

(Circuit Court, B. D. Wisconsin. July 30, 1895.) 

Rkmoval op Causes— Suits asatnst Receiveks of Fedebal Coukts. 

A suit against a receiver appointed by a fédéral court for a cause arislng 
out of liis management of ttie property committed to his charge is one aris- 
ing under tlie laws of the United States, and may be removed from a state 
to a fédéral court, without regard to the citizenship of the parties or the 
nature of the controversy. 

TMs was an action by «Tennie M. Jewett, as administratrix, 
against H. F. Wliitcomb and Howard Morris, as receivers of the 
Wisconsin Central Company and the Wisconsin Central Railroad 
Compaay, to recover damages for the death of the plaintiff's intes- 
tate. 

Hooper & Hooper, for plaintifP. 
Thomas H. Grill, for défendants. 

SEAMAN, District Judge. This action was commenced in the 
circuit court for Winnebago county upon a complaint which al- 
lèges that négligence on the part of the défendants in the opéra- 
tion of the railway committed to their control produced the death 
of plaintiff's intestate, and that the control and possession of such 
railway by the défendants was derived through their appointment 
as "receivers of the Wisconsin Central Company and the Wiscon- 
sin Central Railroad Company [they being railroad corporations 
organized and existing under the laws of the state of Wisconsin] 
by the circuit court of the United States for the Eastem district 
of Wisconsin in an action then pending in said court." Upon péti- 
tion of the receivers, duly presented, the cause was removed to this 
court and docketed. The plaintiff now moves to remand, and, as 
diverse citizenship of the parties does not exist, the question arises 
whether the fact that the défendants were appointed receivers by 
a fédéral court, taken with the further fact that their liability is 
charged solely in that capacity, confers a right of removal to féd- 
éral jurisdiction. 

In Railway Co. v. Cox, 145 U. S. 593, 603, 12 Sup. Ct. 905, the 
unanimous opinion of the suprême court is expressed, through the 
chief justice, in respect of a similar action against receivers so ap- 
pointed, in the following language: 

"As jurisdiction without leave is maintainable through the act of congress, 
and as the receivers became such by reason of, and derived their authority 
from, and operated the road in obédience to, the orders of the circuit court, 
în the exercise of its judlcial powers, we hold that jurisdiction existed l>e- 
cause the suit was one arislng under the constitution and laws of the United 
States; and this is in harmony with previous décisions. Buck v. Colbath, 
3 Wall. 334; p-eibelman v. Packard, 109 U. S. 421, 3 Sup. Ot 289; Bock v. 
Perkins, 139 U. S. 628, 11 Sup. Ct 677." 

While it is true that in that case the receivership was over the 

property of a company incorporated by congress, the décision is 

expressly placed upon the broad ground that the receivers were 

acting under appointment by the fédéral court, and the précédents 

v.69F.no.6— 27 
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cited are only applicable to that view. That it was so under- 
stood and intended by the court appears In Tennessee v. Bank of 
Commerce, 152 U. Si 454, 463, 472, 14 S<up. Ot 654, where an inter- 
prétation is given in each of the opinions. Mr. Justice Grray, in 
the opinion of the court, referring to Railway Co. v. Oox, says: 

"This court, speaking by the chlef justice, after observing that the corpora- 
tion would hâve been entitled, under the act of 1875, to remove a suit brought 
against It in a state court, maintained the jurisdiction of the circuit coui-t of 
the United States of the action against the receivers, under the act of 1887, 
upon the ground that the right to sue, without the leave of the court whicli 
appointed them, receivers appolnted by a court of the United States, was 
conferred by section 6 of that act, and therefore the suit was one arising un- 
der the constitution and laws of the United States." 

And Mr. Justice Harlan, in the dissenting opinion, states as the 
ruling in that case: 

"Without référence to the citizenship of the plaintiff, a suit for damages can 
be brought In a circuit court of the United States against receivers appointed 
by a circuit court of the United States of a railroad corporation created by 
an act of congi-ess, although the case involves no question of a fédéral nature. 
This upon the ground that the receivers, in executing their duties, were acting 
under judiclal authority derived from the constitution of the United States. 
Such a suit, if brought In a state court, could, I talie it, be removed, under the 
présent décision, upon the ground simply that the plaintiff's suit was within 
the original cognlzance of the circuit court." 

Again, in McNulta v. Lochridge, 141 U. S. 327, 331, 12 Sup. Ct. 
11, it is held that the suprême court has jurisdiction to review the 
final judgment of a state court against the receiver for an injury 
arising ont of alleged négligence in operating a railroad under the 
receivership, because he "was exercising an authority as receiver 
under an order of the fédéral court," and it was immaterial wheth- 
er his claim of error "be founded upon the statute or upon prin- 
ciples of gênerai jurisprudence"; that "this is a legitimate déduc- 
tion from the opinion of this court in Buck t. Oolbath, 3 Wall. 334," 
and other kindred citations. 

The doctrine pronounced by thèse opinions, and their application 
of the précédents cited, must rule this case. The défendants art; 
sued, as receivers appointed by a United States court, for the con- 
duct of those engagea in the opération of the railroad in the hands 
of the court, committed to their charge as its officers, and subject 
to its exclusive direction and control. The liability with which 
they are charged is one arising wholly ont of their management of 
the property intrusted to them, and is incurred through their ap- 
pointment to and acceptance of the trust. Fédéral cognizance is 
conferred by thèse conditions, irrespective of any ques'tion of citi- 
zenship or of a nature peculiar to that jurisdiction, and the right 
of removal thereto follows as of course. This is the view held in 
Central Trust Co. of New York v. East Tennessee, V. & Q. Ry. Co., 
59 Fed. 523; Hurst v. Cobb, 61 Fed. 1; and Cirant v. Bank, 47 Fed. 
673. The motion to remand must be denied. 
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WHEELER BLISS MANUF'G CO. v. PICKHAM. 

(Circuit Court, N. D. Illinois. July 27, 1895.) 

Circuit Court— Jttrisdiction—Amoukt nf Contbovebst. 

Where a plalntiff sues In good falth for the contraet price of goods 
sold and delivered, amounting to over $2,000, and obtains a verdict for 
less than that sum because the défendant proves a set-off, of the exact 
amount of which the plalntiff had no notice before the trial, the court Is 
not deprived of jurisdlctlon, although plaintifC's counsel admîts, after the 
évidence is ail in, that the recovery must be for lesB than $2,000. 

Assumpsit by the Wheeler Bliss Manufacturing Company 
against Thomas Pickham. PlaintifE obtained a verdict. Défend- 
ant moves for a new trial. 

Flower, Smith & Musgrave, for plaintifC. 
O'Shea & Maloney, for défendant. 

SEAMAN, District Jndge. The défendant moves for a new 
trial upon a question of jurisdiction, which was raised at the last 
moment before submitting the cause to the jury, but of which final 
considération was reserved for this motion. The contention is 
that it appeared upon the trial that the suit did not "really and 
substantially involve a dispute or controversy" over an amount ex- 
ceeding |2,000; that because the nncontradicted testimony limited 
the best possible recovery of the plaintiiï to a sum less than that 
amount, and especially because it was so admitted by its counsel 
in his argument to the jury, the plalntiff was concluded against its 
assertion of a claim in excess, and the court was deprived of juris- 
diction by the terms of section 5 of the act of March 3, 1875 (18 Stat 
470, c. 137). The déclaration was for goods sold and delivered at 
the contraet priée, alleged and proved to be |2,610, ail due and un- 
paid. There was vigorous contest by the défendant against any 
liability under the contraet; and, as further matter of défense, it 
was shown that the authorized agent of the plalntiff, for the pur- 
pose of terminating the exécute ry contraet of sale between the 
parties, agreed to an allowance or déduction upon the account 
against the défendant of one dollar each for "indicators" (being 
the subject of sale) which then remained on his hands. The plaln- 
tiff did not dispute this promise when the testimony came in, but 
it is my recollection that the évidence was received against its 
objection as inadmissible on the ground that it was only a proposai 
for settlement, which was not accepted, and therefore not opera- 
tive; and it was clearly insisted on its behalf that the number of 
thèse indicators on hand was not ascertained or stated at the time, 
and that they were supposed by its agent not to exceed 400; that 
the flrst and only definite information plaintiff had of the amount 
was obtained through the testimony at the trial. Having no proof 
with which to oppose the defendant's testimony that there were 
635 of thèse indicators on hand, and being overmled in his objec- 
tions to the admissibility of this offer, counsel for plaintiff frankly 
stated to the jury that the déduction should be made by them m 
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arriving at tïe amonnt of theîr verdict. If there was, as conlend- 
ed by counsel for plaintiff, misunderstanding of the fact, or if there 
was simply a failure on the part of the plaintiff to meet the proof of 
the number on hand, or if the ruling was not anticipated by which the 
testimony was admitted, must the submission of plaintiff or its coun- 
sel to either of thèse contingencies serve to oust jurisdiction? I am 
satisfled that the statute has no such purpose, that it waa not in- 
tended to tum the plaintiff ont of court for a mère failure to prove 
his claim up to an amount exceeding $2,000, but that its purpose 
was to bar one who assumed to enter the jurisdiction with his 
pleadihgs framed to simulate the conditions which confer jurisdic- 
tion when the claim actually made and presented was not cogniz- 
able. The true test is whether a bona flde contest was presented 
to recover more than $2,000 in the action. Unless it clearly ap- 
pears from the record, or in the course of the trial, that it was not 
seeking such recovery in good faith, upon fair prima facie claim, 
the plaintiff is entitled to hâve its controversy determined, with- 
out regard to the amount which may be actually recovered upon 
the whole testimony; and certainly it should not be dismissed by 
reason of the commendable action of counsel in conceding the dé- 
duction, which appeared to him satisfactorily proved. This plain- 
tiff came into court asserting its claim for the fuU contract price 
of the goods sold, and on the face of the transaction, no payments 
having been made, would hâve recovered $2,610; and there is no 
impeachment of the good faith of that assertion. The verdict was 
for less than $2,000, because of matters introduced by the dé- 
fense, — évidence tending to show damages from defecta in goods 
and other causes, and this subséquent promise to deduct $1 apiece 
for indicators unsold. If it be assumed thàt the plaintiff was 
bound to recognize this alleged promise by its agent, for the pur- 
pose and as a condition précèdent to its right to sue in this court, 
no requirement can be imposed that it must know the amount to 
which the défendant may claim crédit thereupon, in the absence 
of any notice or statement from the latter; and surely the plaintiff 
could contest the amount of allowance, or put the défendant to his 
proofs. In any view, the plaintiff's understanding that only 400 
of the indicators were on hand, leaving its claim more than the 
jurisdictional amount, would justify this action. Neither the final 
showing upon the trial, nor its résulta, should defeat jurisdiction, 
with the claim, as a whole, thus asserted and contested. 

I hâve examined with care the authorities cited by counsel for 
défendant, and find no support in any of them for his contention; 
and the rule upheld by the suprême court in Schunk v. Moline, 
Milburn & Stoddard Co., 147 U. S. 500, 13 Sup. Ot. 416, clearly sus- 
tains jurisdiction in this case. The amount there in actual con- 
troversy was determined irrespective of the effect of the statute 
of Nebraska, authorizing attachment for a debt not due. The same 
doctrine is held in Peeler's Adm'x v. Lathrop, 2 U. S. App. 40, 51, 1 
C. C. A. 93, 48 Ped. 780; Hardin v. Cass Co., 42 Ped. 652; and Cabot 
V. McMaster, 61 Fed. 129. Cabot v. McMaster is a décision by Judge 
Bunu, and in this court. It is referred to by counsei for défendant 
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as a précèdent for déniai of jurisdiction hère; but the opinion, and 
the facts as well, in that case clearly distinguish it from the one at 
bar. There the action was on a bond in which the pénal sum was 
$6,000, but the only liability either claimed or proved by the plaintiff 
for recovery upon the trial amounted to $1,590. It was thereupon 
held that this real claim was the sole subject of controversy, and 
limited the amount involved; that jurisdiction could not be main- 
tained by conflning the déclaration to a statement of the nominal 
amount of the bond. The opinion states that it was the purpose 
of the statute "to meet just such cases, and to prevent the court from 
taliing jurisdiction on account of merely colorable allégations to give 
jurisdiction unwarranted by the facts"; and then remarks: "Of 
course, if there appears to be an actual controversy involving more 
than $2,000, though the recovery may be reduced, by payments or 
otherwise, below that sum, the court would retain jurisdiction." The 
case at bar is clearly within this just qualification. It may be ûoted 
that a writ of error in that case was not entertained by the circuit 
court of appeals, and the question there decided was not passed upon 
by the appellate court. 13 0. G. A. 39, 65 Fed. 533. But the case 
hère is substantially différent from that, and would not be affected 
by any view of that ruling. In the absence of any other assignment 
of error, the motion for a new trial must be overruled, and judgment 
will enter upon the verdict. 



BENNETT V. FOEKEST. 
(District Court, D. Alaslia. August 24, 1805.) 

1. Court — Jtirisdictionatj Amount. 

Where a court has jurisdiction for the recovery of money or damages 
when the amount "claimed" does not exceed a specified sum, and an ac- 
tion is brouglit for a less amount than such specified sum, the court is not 
ousted of jurisdiction by the filing of a counterclaim for a sum exceeding 
the aggregate amoimt of such jurisdictional amount and the sum daimed 
by plaintiff. 

2. 8aMB— COUNrEBCt,AIM. 

ïhe fact that a counterclaim exceeds in amount the jurisdiction of the 
court in which it is filed is not ground for refusing to allow défendant to 
set it up; but, in case the court finds that It is established, it can render 
judgment In def endant's favor only for the amount of which it has -juris- 
diction. 

Writ of review by William M. Bennett against Charles Forrest 
to test the legality of proceedings and judgment of a commission- 
er's court in an action between the same parties, AiiQrmed. 

John G. Heid, for plaintiff. 
John F. Malony, for défendant. 

TRUITT, District Judge. This case comes up by writ of review 
prosecuted by said plaintiff for the purpose of testing the pro- 
ceedings and judgment of said commissioner's court in the certain 
action therein tried in which said Charles Forrest was plaintiff 
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and said William M. Bennett was défendant. In tliat action the 
complaint charges that the défendant is indebted to plaintitf on a 
balance due for wages in the sum of $108 for labor and services per- 
formed by plaintiff for défendant, at his spécial instance and re- 
quest, between the 3d day of May, 1893, and the 22d day of July, 
1893. This complaint was flled August 7, 1893, and on the 16th 
day of the same month the défendant flled his ansvver, in which he 
admits that the plaintiff did perform labor and services for him 
at his quartz mill and mine, sitiiated in Silver Bow Basin, Alaska, 
for the term of 70 days, at $4 per day, but dénies that any set- 
tlement in relation to the same was ever had, or any payment for 
said services made, for the reason that, while the plaintiff was so 
employed by défendant in and about said quartz mill and mine, he, 
in Company with others, unlawfuUy and without authority did on 
or about the 24th day of July, 1893, take ail the gold and amalgam, 
of the value of $1,000, then cleaned up and contained in said quartz 
mill, and appropriated the same to his own use. The answer then 
allèges that plaintiff has not accounted to défendant nor paid him 
for said gold and amalgam, that he is indebted to him for it in 
said sum, and asks judgment on this counterclaim for |1,000, to- 
gether with costs and disbursements. Plaintiff flled his reply to 
this answer, by which he puts in issue the allégations of the an- 
swer, except that it admits that under an agreement with défend- 
ant the plaintiff did reçoive gold and amalgam of the value of $82, 
for which sum défendant was at the time duly credited, leaving 
the balance named in the complaint still due and owing to him 
fi'om défendant, for which sum judgment is demanded. To this 
reply the défendant demurred on the ground "that the court has 
no jurisdiction of the subject of the above-entitled action, in that 
the amount in issue and involved herein exceeds the sum of two 
hundred and fifty dollars." The record shows that the court over- 
ruled this demurrer, which seems to hâve been regarded as a mo- 
tion to dismiss the action, and gives the foUowing statement of 
the subséquent proceedings: 

"Motion denied on the ground that the défendant Is limited In his counter- 
claim to the jurisdiction o£ this court In the sum of $250.00, and, if more is 
claimed by his counterclaim than the jurisâiction of this court, liis remedy 
is by suit against the plaintiff, and caunot be adjudicated by this court. ïhe 
défendant offers no évidence, and, after reading and considering the plain- 
tiff's complaint and ail the pleadings in this action, the court flnds that de- 
fendant is indebted to the plaintiff in the sum of one hundred and ninety-eight 
dollars. Therefore, It is ad.iudged and determmed that the plaintiff, Charles 
Forrest, do hâve and recover from défendant, William M. Bennett, the sum of 
one hundred and ninety-eight dollars damages and five dollars costs." 

The organic act providing a civil government for Alaska confers 
upon United States commissioners the civil jurisdiction of a jus- 
tice of the peace in Oregon, and that is limited to $250 in actions 
for the recovery of money or damages. In the case at bar the 
plaintiff brought his action regularly by flling his complaint 
against défendant for a balance due him for wages in the sum of 
$198. This was clearly within the jurisdiction of the commission- 
er's court. A summons was issued and served, and the défend- 
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ant appeared and filed his answer. The court then had jurisdic- 
tion of the subject-matter of the action and of the person of the 
défendant. There is no dispute upon thèse points, but the péti- 
tion for the writ of review allèges the error of the court to be "that 
the said U. S. commissioner's court exceeded its jurisdiction in ren- 
dering and entering said judgment in said action ; to the injuiy of 
the substantial rights of plaintiiEl: in that said court, determined 
said action, and rendered a judgTuent therein against this plain- 
tiflf while the issue disclosed and shown by said pleadings in said 
action involves a sum exceeding the sum of $250, exclusive of 
costs." It will be seen from this that the only point relied upon 
to sustain this review and reverse the action of the lower court is 
that the défendant, by filing his answer setting xip a counterclaim 
in the sum of |1,000, ousted said court of its jurisdiction, and there- 
after it could not proceed any further, but must dismiss the case. 
The commissioner's court has jurisdiction for the recovery of mon- 
ey or damages when the amount claimed does not exceed $250. To 
whom must the claim referred to in the statute belong? To the 
plaintiff, most certainly. The court gets jurisdiction by the âling 
of a complaint and the service of a summons. The machinery of 
the law is put in motion by the plaintiiï, and I know of no way by 
which the défendant can oust the jurisdiction of the court, except 
bv défense or plea that the title to real property is involved. 
HiH's Ann. Code Or. § 909 (882); Sweek v. Galbreath, 11 Or. 516, (> 
Pac. 220. The contention that a défendant can oust the jurisdic- 
tion of a commissioner's court, or other court of limited jurisdic- 
tion, by pleading a counterclaim which exceeds the amount for 
which judgment can be obtained in such court, is not supported 
by précèdent or good reason. The case of Corbell v. Childers, 17 
Or. 528, 21 Pac. 670, was an action of replevin originally brought 
in the county court of Klamath county, Or., to recover the posses- 
sion of certain personal property, alleged to belong to the plain- 
tiff therein, of the value of $365. The answer alleged said prop- 
erty to be of the value of $1,060, which was put in issue by the re- 
ply. The défendant moved to dismiss the action for the reason 
that the value of the property was bej'ond the jurisdiction of the 
court. The motion was denied, the cause tried by a jury, and a 
verdict returned for the plaintiiï, upon which judgment was en- 
tered by the court. The défendant appealed. The suprême court 
of Oregon, in passing upon the case, said: 

"The motion to dismiss this action in the court below was without merit. 
and was properly overruled. The plaintiff claimed in his complaint that the 
value of the property in controversy was $365; the défendant, that it was 
of the value of Sl.OfiO. In this class of cases the county court has jurisdic- 
tion where the claim or subject of controversy does not exceed the value of 
.$500. Hill's Ann. Code Or. § 894 [868]. Of course, by simply alleging in 
the answer that the value was greater than $500, the jurisdiction of the court 
could not- be ousted. The plaintiff's action on the face of the complaint ap- 
peared to be within the jurisdiction of the court. If jurisdiction existed in 
fact, no différence what the answer contained, the plaintiff had a right to a 
trial, and in such case the question of jurisdicticn could not be summarily 
determined on motion." 
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Though not directly in point, I think the principle of law an- 
nounced in this case applies with great force to tlie one at bar. In 
an action in a commissioner's court, a plaintiff is entitled to the bene- 
flt of the provisional remédies of arrest, attachment, and delivery of 
Personal property claimed in an action; but, if a défendant could 
oust its jurisdiction and procure the dismissal of the action by trump- 
ing up a fictîtious counterclaim or inflating the value of the property 
involved, thèse remédies would be delusive and vain. In this case 
the défendant had the right to set up the counterclaim that he did 
in his answer. "The défendant may set forth, by answer, as many 
defences and counterclaims as he may hâve." Hill's Ann. Code Or. 
§ 73 (72), It is true that the value of this counterclaim as alleged 
exceeds the amount for which the court could render judgment, but 
that fact should not prevent him from setting it up, and if put in is- 
sue by the reply, as it was in this case, then he had the right to go 
to trial, and if his counterclaim had been established in the amount 
alleged by the prépondérance of évidence it would hâve defeated the 
plaintiff 's cause of action, and judgment to the amount of the juris- 
diction of the court — |2ôO — should hâve been given to défendant. 
In this action, at least, the défendant would hâve been compelled to 
waive $552, provided he could hâve established his full claim; but if 
he elected to corne into that forum with a claim on which he might 
hâve maintaitied a separate action in another court he must accept 
the resuit of what he voluntarily elected to do. The plaintiff dis- 
puted défendant'» entire counterclaim by his reply, and upon the 
trial might hâve defeated it. The court below did not err in over- 
ruling defendant's demurrer or motion to dismiss, though the reasons 
given by the record for his action do not seem to me to be good. But 
he need not hâve assigned any reason therefor at ail. The transcript 
shows that after the décision of the court upon defendant's demurrer 
the case came on for trial, and "the défendant offers no évidence, and 
after reading and considering the plaintiff's complaint and ail the 
pleadings in this action the court flnds that the défendant is indebted 
to the plaintiff in the sum of one hundred and ninety-eight dollars." 
This, then, was a trial of the case. The plaintiff was not required 
to introduce any évidence to establish his claim for labor performed, 
for défendant admits in his answer that "plaintiff did perform labor 
and services for défendant, at defendant's quartz mill and mine, sit- 
uated in Silver Bow Basin, Alaska, for the term of 70 days, at |4 
per day." This would amount to $280, but the plaintiff in his reply 
admits a payment of |82, which leaves the balance claimed in his 
complaint, and for that amount and costs tie commissioner's court 
entered judgment. Upon the allégations of the complaint and admis- 
sions of the answer the plaintiff could rest his case. If the défendant 
wished to prove his counterclaim, he should hâve introduced his évi- 
dence then ; but he offered no évidence, as is affirmatively shown by 
the record, and I think the court did right in entering judgment for 
plaintiff. And even if it be conceded that the dictum of the court in 
deciding defendant's motion to dismiss was such as to mislead de- 
fendant, and prevent him from offering évidence, that is not assigned 
as an error by tlie pétition for review, and caunot, therefore, be con- 
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sidered. The Oregon Code provides that the pétition must describe 
the décision or détermination sought to be reviewed with. convenient 
certainty, and set fortli "tlie errors alleged to hâve been committed 
therein." îfo substantial error appearing to hâve been committed 
by the commissioner's court in this case, its décision must be af- 
firmed. 



In re HALL & STILLSON CO. 

(Circuit Court, S. D. Californla. August 6, 1895.) 

No. 647. 

Pbdbral and State Cottets — Pétition for Lkave to Levt Execution on 
Rbceivership Propeety — Notice. 

A pétition to a fédéral court for leave to levy an exécution issued from 
a State court on property in the tiands of a fédéral receiver, on the ground 
that the property was attaehed on process from the state court before 
it came into the receiver's hands, -will not be determined, except on notice 
to the partiel to the suit in the fédéral court, and notice to the receiver 
does not operate as notice to them. 

This was a pétition by the Hall & Stillson Company, a corporation, 
for an order authorizing the sheriff of San Bernardino county, state 
of California, to levy an exécution upon the property of the Vander- 
bilt Mining & Milling Company, said property being in the hands of 
a receiver appointed by the United States circuit court for the South- 
ern district of California. 

The pétition In this matter sets forth that on the 23d day of February, 1895. 
petltioner, the HaU & Stlllson Company, commenced an action in the superlor 
court of said county against the Vanderbllt Mining & Milling Company, a cor- 
poration, on an indebtedness of $5,165.83, besides Interest, and that on said 
day a writ of attachment was Issued out of said superlor court, which on the 
same day was levied upon the property in question, the same being real es- 
tate; that afterwards, on the 13th day of June, 1895, judgment was recov- 
ered by the plaintiffl In said action for the amount above named; that on or 
about the 18th day of June, 1895, in an action pending In the United States 
circuit court for the Southern district of California, wherein Henry King 
Whlttle is plaintlfC, and the said Vanderbllt Mining & Milling Company and 
others are défendants, one W. N. Crandall was appointed receiver of ail the 
property of the said Vanderbllt Mining & Milling Company; that said W. N. 
Crandall, as such receiver, has taken, and now holds, possession of ail the 
property levled upon by virtue of the aforesald attachment. On the foregoing 
allégations, the prayer of the pétition is for an order permitting the levy of 
an exécution Issued on said judgment upoiï the property above referred to. 
The pétition was served upon the receiver, together with written notice that, 
upon said pétition, petltioner would, at the time In said notice mentioned, 
move the court for the order above indicated. When the motion and pétition 
were called up for hearing, objection thereto was made by the receiver, and 
also by the partaes to the action, on the ground that the latter had not been 
notified of elther the motion or pétition. 

E. B. Stanton and A. B. Paris, for petltioner. 
Clarence A. Miller, Miller, Wynn & Miller, and Allen & Flint, for 
complainant. 
W. J. Hunsaker and William Chambers, for défendants. 
Henry Dillon, for Taylor, interpleader. 
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WELLBORN, District Judge (after stating the facts), It is a 
familial* and necessary rule, based on comity, and goTeming pai'- 
ticularly the relations of state and fédéral courts of concurrent juris- 
diction, that, where the object of an action requires the control and 
dominion of the property inTolved in the litigation, that court which 
ârst acquires possession draws to itself the exclusive right to dispose 
of it, for the purposes of its jurisdiction. Heidritter v. Oil-Cloth Co., 
112 U. S. 306, 5 Sup. et. 135. This rule is tnvoked by the petitioner, 
and facts are aileged in the pétition which, it is claimed, bring the 
application under the opération of the rule stated. If the pétition 
be granted, the conséquence will be the removal of the property in 
question beyond the reach of those upon whose complaints it has 
been, by this court, placed in the hands of a receiver. A motion or 
application looking to such a resuit ought not to be determined ex- 
cept upon due notice to the parties adversely interested. Thèse 
parties are not only entitled to be heard on the issue of law arising 
upon the face of the pétition, namely, whether or not the facts there- 
in stated are suflicient to authorize the relief sought, but should also 
be allowed an opportunity, if so advised, to controvert the facts. To 
illustrate, the pétition allèges, among other things, that on the 23d 
day of February, 1895, the sherilï of the eounty of San Bernardjno 
attached, by virtue of a writ previously issued from the superior 
court of that eounty, the real estate in controversy. Suppose- that 
in the issuance of the writ there was some fatal defect, which ren- 
ders it a nuUity, or that in the levy there was a failure to observe 
some statutory requirement essential to its validity. In either of 
thèse contingencies the property, whatever might be its situation if 
the attachment were A^alid, could not be in the custody of the 
sheriff. I instance thèse things merely to show that upon a pétition 
of this sort there might arise issues of fact upon which the parties 
concerned unquestionably should be accorded a hearing. 

Who are the parties concerned? Manifestly, the claimants of the 
property who are parties to the original suit. Does the receiver rep- 
resent thèse parties, in the sensé that notice to him is notice to 
fhem? When this question was flrst presented, two weeks ago, I 
was inclined to the affirmative side. Further reflection, however, 
has satisfled me that this inclination was erroneous, and that notice 
to the receiver is not notice to the real parties in interest. Thèse 
parties hâve no common interest. Indeed, their claims are contlict- 
iug. It might be that some one or more of them, impelled by their 
respective interests, would désire this application to prevail, while 
others, moved by corresponding impulses, would antagonize the ap- 
plication. Manifestly, the receiver cannot be the common repré- 
sentative, on this question, of the varions parties to the litigation, 
but each is entitled to speak for himself. Whether the pétition be 
part of the original suit, or a proceeding outside of, but auxiliary 
thereto, it is not, as was said by the suprême court of the United 
States, relative to a somewhat kindred proceeding, in the case of 
Krippendorf v. Hyde, 110 XI. S. 282, 4 Sup. Ot. 27, cited by petitioner, 
"an independent and separate litigation"; but "it was provided to 
enable the court to détermine whether its process had, as was 
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claimed, been misapplied, and what right and justice required should 
be done touching the property in the hands of its officers. It was in- 
tended to enable the court, the plaintiff in tbe original action, and 
the claimant to reach the final and proper resuit by a process at once 
speedy, informai, and inexpensive." It does not seem to me, how- 
ever, that it is material, except as to the appropriate means of 
bringing the parties before the court, whether this application be 
considered a cause pétition, or a dépendent suit, although I think it 
more regular and logical to treat the application as being made in 
the original action. This conclusion results, in part, from the fact 
that the court exercises control over the receiver, not through orders 
spread generally upon its minutes, but only by means of orders en- 
tered in the particular case in which the receiver is appointed. In 
whichever light, however, the application be viewed, the substantial 
requirement must exist, that the parties adversely interested to the 
petitioner shall be duly notified, and an opportunity to be heard thus 
aflforded them. Foster states the requirement thus broadly: 

"AU pétitions which are for matters not granted as of course must be seired 
upon ail parties interested tn^ the matter prayed for in them. Service is made 
substantially in the same way, and at the same time before the hearing, as 
that of notices of motions." 1 Fost. Fed. Prac. § 202. 

If, upon a hearing, after due notice to the parties interested, it 
shall be made to appear that the receiver of this court has taken 
possession of property which at the time was in the custody of an- 
other court of concurrent jurisdiction, I shall be prompt to recognize 
the rule of comity, and to act in accordance with its requirements. 
Whether the matters alleged in the pétition are true, or, if true, 
whether they bring the case under the rule just adverted to, or, more 
speciflcally, whether an attachment of real estate gives to the ofiScer 
attaching constructive possession thereof, or is merely the imposi- 
tion of a lien thereon, are questions upon which no opinion is, at this 
time, expressed. Ail that I now décide is that the parties to the 
original suit are entitled to notice of this application before its hear- 
ing. 



MORAN et al. v. HAGERMAN et al. 

(Circuit Court, D. Nevada. August 13, 1895.) 

No. 399. 

Fedehai, Courts— Following Statb Pkacticb— Ikterest on Jtjdgmbiîts. 

Since in Nevada, under Gen. St. § 4903, providing that when no différent 
rate of interest Is specifled, interest shall be allowed on a judgment at a 
certain rate, it is held that, when the judgment is silent as to interest, no 
exécution calliug for payment of interest is authorized, and Rev. St. U. S. 
§ 966, provides that interest shall be allowed on judgments rendered in 
fédéral courts only when allowed on judgments by the laws of the state 
in which the court was held, an exécution issued on a judgment rendered 
in a fédéral court held in Nevada, which includes Interest on the judgment, 
should be quashed. 

This was a motion by Charles Moran and others, complainants in 
an action against J. C. Hagerman, administrator, and others, wherein 
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an afSrmative judgment was given for défendants, to quash exécu- 
tions issued on that judgment. Motion granted. 

Eobert M. Clarke, for complainants. 
W. E. F. Deal, for respondents. 

HAWLEY, District Judge (orally). On the 6th day of September, 
1892, a judgment was rendered in "this court in favor of respondents 
A. A. Watkins, John Wright, administrator of the estate of James 
Webster, deceased, and J. 0. Hagerman, administrator of the estate 
of Jerry Schooling, deceased, against complainants for separate 
sums of money, amounting in the aggregate to the principal sum of 
133,419.57, and interest thereon, amounting to |18,239.87, making a 
total of principal and interest of |51,659.44. The judgment does 
not, in terms, call for interest after the date of its rendition. It is 
silent upon that question. On the 3d day of November, 1892, the 
complainants took an appeal from said judgment to the suprême 
court of the United States, and gave a supersedeas bond for a stay of 
exécution thereon. This appeal was dismissed by the suprême 
court for want of jurisdiction on the 22d day of January, 1894. 
Moran v. Hagerman, 151 U. S. 329, 14 Sup. Ct. 354. On the 3d day 
of November, 1892, complainants also took an appeal from said judg- 
ment to the United States circuit court of appeals for the Ninth 
circuit, and after a heafing of said case upon its merits, the court, 
on the 23d day of October, 1894, affirmed the judgment, with costs. 
Id., 12 C. C. A. 239, 64 Fed. 499. On March 28, 1895, complainants 
paid the full amount of the principal and interest of the judgment, 
as expressed upon its face, and respondents gave a receipt therefor, 
which is indorsed upon the judgment, and reads as foUows: 

"Received of Charles Moran et al., complainants in the above-entltled cause, 
by the hand of E. Gest, the sum of fifty-one thousand seven hundred and 
forty-two dollars and seventy-nine cents ($51,742.79), which is in full payment 
of the amount of said judgment, principal, and costs, but does not include in- 
terest on said judgment from the rendition thereof, to wit, September 6, 
1892,— the question whether said judgment or any portion thereof bears in- 
terest being contested and reserved for décision by the court 

"W. B. F. Deal, Attomey for Defts., Judgment Creditors. 

"Dated March 23, 1895." 

On May 24, 1895, at the request of respondents, and evidently for 
the purpose of having the matter brought before the court, in pursu- 
ance of an agreement of the respective counsel, the clerk issued and 
delivered to the marshal three separate exécutions for interest due 
upon the principal sums named in the judgment from the date of the 
judgment up to the time of payment, making in ail the total sum of 
15,952.02. Complainants now move to quash thèse exécutions upon 
the ground that they do not follow the judgment, and that such in- 
terest is not recoverable thereon. 

Section 966 of the Revised Statutes of the United States provides 
that: 

"Interest shall be allowed on ail judgments in civil causes, recovered in a 
circuit or district court, and may be levied by the marshal under process of 
exécution issued thereon, in ail cases where, by the law of the state in which 
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such court is heM, interest may be levled under process of exécution on judg- 
ments recovered in the courts of such state; and It shall be calculated from 
the date of the judgment, at sucli rate as is allowed by law on judgments re- 
covered in the courts of such state." 

What is the law of Nevada upon thîs subject? Section 4 of the 
territorial act in relation to interest provides: 

"When there is no express contract, in writlng, fixlng a différent rate of in- 
terest, interest shall be allowed at the rate of ten per cent, per annum, for 
ail moneys after they become due on any bond, bill or promissory note, or 
other instrument of writing, on any judgment recovered before any court in 
this territory, for money lent, for money due on the settlement of accounts, 
from the day on whlch the balance is ascertained, and from money received 
to the use of another." Gen. St Nev. § 4903. 

Under this statute, if it was before the court for construction, it 
might be said that "on any judgment recovered before any court" 
in Nevada, the clerk might as a matter of course issue exécution for 
the amount of the principal sum with légal interest thereon, irre- 
spective of the question whether the rate of interest was expressed 
in the judgment or not. There are many authorities that tend to 
f9upport this view. Burke v. Carruthers, SI Oal. 470 ; Himmelman v. 
Oliver, 34 Cal. 247; Dougherty v. Miller, 38 Cal. 548; Clark v. Dun- 
nam, 46 Cal. 204; In re Olvera's Estate, 70 Cal. 184, 11 Pac. 624; 
Stewart v. Spaulding, 72 Cal. 265, 13 Pac. 661; In re Kennedy's Es- 
tate, 94 Cal. 22, 29 Pac. 412. It will be seen by a perusal of thèse 
authorities that the suprême court of the state of Califomia, from 
which state the statute in question was bodily taken, has uniformly, 
consistently, and persistently held that judgments entered under 
any of the provisions of the statute carry the légal rate of interest 
thereon, whether it is so expressed upon the face of the judgment or 
not, and that this resuit necessarily follows as a conséquence under 
the statute making the judgment bear interest. The same con- 
struction upon similar statutes has been announced by the courts of 
other States. Crook v. Tull (Mo. Sup.) 20 S. W. 8; Nevada Co. v. 
Hicks, 50 Ark. 416, 8 S. W, 180; Wither's Appeal, 16 Pa. St. 151; 
Cox V. Marlatt, 36 N. J. Law, 389. In Amis v. Smith, 16 Pet. 311, the 
€Ourt said: 

"We can see no good reason vyhy Interest upon a judgment, which Is se- 
■cured by positive law, is not as much a part of the judgment as if expressed 
in it. The législature say: 'Ail judgments shall bear interest at the rate of 
eight per cent' Can the judgment be satisfied without paying the interest? 
It is the practice in Mississippi and several other States to include no interest 
in the judgment, except what is then due, but to leave it to the collecting 
offlcer to calculate the amount of interest, according to law, when he settles 
with the défendant." 

Why should interest on a judgment in a case like the présent be 
allowed? In Nevada Co. v. Hicks, supra, the court said: 

"The interest allowed in a judgment, where interest is not stipulated in the 
contract sued on, is not by virtue of the contract between the parties to the 
suit, but It is by opération of law, and In the nature of a penalty provlded by 
the law for delay in payment of the principal sum after It becomes due." 

In Morley v. Eailway Co., 146 U. S. 168, 13 Sup. Ct. 54, the court 
said: 
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"But if the contract Itself does not provide for interest, ttien, of course, in- 
lerest does not accrue during tlie runaing of the contract, and whether, after 
maturity and a faiiure to pay, interest sliall accrue dépends wholly on tb& 
law of the state, as declared by its statutes. If the state déclares that, in 
case of the breach of a contract, interest shall accrue, such interest is in the 
nature of damages, and as between the parties to the contract such interest 
will continue to run until payment, or until the owner of the cause of action 
elects to merge it into judgment. After the cause of action, whether a tort 
or a broken contract, not itself preseribing interest till payment, shall hâve 
been merged into a judgment, whether interest shall accrue upon the judg- 
ment is a matter, not of contract between the parties, but of législative dis- 
crétion, which is free, so far as the constitution of the United States is con- 
cerned, to provide for interest as a penalty or liquidated damages for the 
nonpayment of the judgment, or not to do so. When such provision is made 
by statu te, the owner of the judgment is, of course, entitled to the interest so 
prescribed until payment is received, or until the state shall, in the exercise 
of its discrétion, déclare that such interest shall be changed or cease to ac- 
crue." 

If the disposition of the motion to quash the exécutions in the 
présent case depended solely upon an original independent exposi- 
tion of the terms and meaning of section 4903 of the General Stat- 
utes of Nevada, it will be observed that many valid and substan- 
tial reasons might be given in favor of respondents' contention in 
this case. But the question does not rest upon any independent 
construction which this court might give of the statute. The ques- 
tion involved in this case is not of such gênerai interest as would 
justify this court in departing from the gênerai rule of law which 
requires the United States courts to follow the décisions of the state 
courts upon the construction of the statutes of the state, upon the 
exceptional and broad ground that the décision of the state court 
is radically erroneous. The line of duty for this court to follow is 
clearly and directiy pointed out in section 966, Eev. St. XJ. S., before 
quoted. 

In order to ascertain the law of Nevada the décisions of the state- 
court must be examined. They constitute the law upon the sub- 
ject under considération, and, whether right or wrong, they are of 
binding force and effect upon this court. Morley v. Railway Co., 
146 U. S. 166, 167, 13 Sup. Ot. 54, and authorities there cited. The 
évident object and purpose of section 966 was to bring about and 
maintain absolute harmony and uniformity between the United 
States courts and the state courts upon this subject. Kule 30 of 
the circuit court of appeals for this circuit imposes upon this court 
substantially the same duty as is specified in section 966, Eev. St. 
U. S. It reads as f ollows : 

"(1) In cases where a writ of error is prosecuted In this court, and the judg- 
ment of the inferior cotut is aflirmed, the interest shall be calculated and 
levied from the date of the judgment below until the same is paid, at the same 
rate that similar judgments beàr interest in the courts of the state or terri- 
tory where such judgment was rendered." 11 C. C. A. exil, 47 Fed. xiii. 

What is the law of Nevada, as declared by the décisions of the 
suprême court? In Hastings v. Johnson, 1 Nev. 613, the court de- 
clared that, when the judgment of the court is silent in regard to 
the collection of interest, no exécution calling for payment of inter- 
est is authorized by the statute. If this was the only décision in. 
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relation to this matter, it might be argued tliat it would be tbe duty 
of this court to détermine whether that décision was not rendered 
upon a section of tbe statute other than the one in question here> 
which, in allowing parties upon certain contracts to agrée in writ- 
ing for the payment of any rate of interest, pro vides that judg- 
ments rendered on such contracts shall conform thereto "and skall 
bear the interest agreed upon by the parties, and which shall be 
speciûed in the judgment" (Gen. St. Nev. § 4904), as the contract in 
that case might be said to be one that came under this section, and 
the décision might hâve rested solely upon the ground that interest 
could not be collected upon the judgment because no interest was 
"specifled in the judgment." The décision, however, was to the 
efEect that under the law of Nevada, which included both sections, 
no interest could be collected when the judgment was silent as re- 
gards the collection of interest. Moreover, the law of îs'evada does 
not rest upon that décision alone. The identical question hère pre- 
sented was brought bef ore the court in Solen v. Eailroad Co., 14 Nev. 
405, and the court said : 

"The décision in Hastings v. Johnson, 1 Nev. 617, is directly in point • • * 
upon the real question presented by this appeal. It was therein decided that, 
where the Judgment of the court is silent as regards the collection of interest, 
it does not authorize the issuance of an exécution calling for payment of in- 
terest on the judgment, that the exécution must follow the judgment, and 
if the judgment does not call for interest, the exécution cannot." 

See, also, Solen v. Eailroad Co., 15 Nev. 313. 

The principle announced in thèse décisions is the law of the state 
of Nevada to-day, and, as before stated, must be followed by this 
court. In obédience thereto it follows that the motion to quash 
must be, and it is hereby, granted; the costs of this motion to be 
taxed against respondents. 
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CONTRACT 00. et al. 

(Circuit Court, D. Kentucky. September 11, 1894.) 

1. Railway Companies— Quarantt dp Bonds of Other Companies— Indiana 
Statute. 

The statutes of Indiana (Rev. St. 1888, §§ 3951a-3951c; Rev. St. 1894, §§ 
5216-5218) provide that the board of directors of a railway company may, 
upon the pétition of the holders of a majority of the stock of the com- 
pany, direct the exécution of a guaranty of the bonds of another company. 
The directors of the L. Ry. Co., an Indiana corporation, without any action 
by the stockholders, directed the exécution of a guaranty of the bonds of 
the B. Ry. Co. The guaranty, as indorsed on the bonds, contalned no rep- 
résentation that the stockholders had petitioned for ita exécution. The 
stockholders promptly dlsavowed the action of the directors. Héld, that 
the guaranty was invalld, both as betweeh the L. Ry. Co. and another cor- 
poration, at whose instance the guaranty was made, and as between the L. 
Ry. Co. and subséquent holders of the guarantled bonds, for value and with- 
out notice. Zabriskie v. Railroad Co., 23 How. 381, distinguished. 

S, CONTKACTS— GUABANTT — PARTIES. 

A guaranty indorsed on a railroad bond, and running to the holder of such 
bond, passes with the bond, by dellvery, and is not aflected by a statute 
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making obligations -whlch pass by asslgnment subject to the same défenses 
In the hands of the assignée as in those of the assigner. 

Bill by the Louisville, New Albany & Chicago Eailroad Company 
against the Ohio Valley Improvement & Contract Company and 
others for an injunction, and to cancel a guaranty on certain bonds. 

Henry Crawford and Helen & Bruce, for eomplainant. 
Humphrey & Davie, St. John Boyle, Noble & Sherley, and Bar- 
nett, Miller & Barnett, for défendants. 

BARR, District Judge. The décision of Justice Brewer and 
Judge Jackson, after full considération, that this court has juris- 
diction of this cause, and the granting of an injunction, should, we 
think, settle for thia court some of the questions argued by coun 
8el/ That décision determined the eomplainant is an Indiana 
corporation, and not a Kentucky one; hence, whatever authority 
the eomplainant had or has to guaranty the mortgage bonds issued 
by the Eichmond, Mcholasville, Irvine & BeattysTille Eailroad 
Company is derived from the corporate powers granted by that 
state. It is also determined that upon the then showing the eom- 
plainant was entitled to an injunction to prevent the disposition 
by the Ohio Valley Improvement & Contract Company and others 
of the bonds of the Beattysville Railway Company with the guar- 
anty of the eomplainant upon them. The subséquent orders en- 
tered by this court canceling the complainant's guaranty on the 
bonds held by the Ohio Valley Contract Company were judgments 
against the validity of those guaranties, but, as those orders were 
made without discussion other than given the cause when the in- 
junction w.as granted, it is proper this court should consider the 
gênerai question of authority to make those guaranties, as well as 
the right of bona flde holders of the bonds, for value, without 
notice of any defect in, or want of authority to exécute, the guar- 
anty. The considération for the guaranty on the coupon bonds of 
fhe Beattysville Railway Company was to be the delivery of three- 
fourths of the capital stock of that railway company to eomplain- 
ant by the Ohio Valley Contract Company. Thèse bonds had been 
issued by the Beattysville Eailway Company, and were to be de- 
livered to the contract company as the Beattysville Eailway was con- 
structed. The guaranty which was indorsed on $1,185,000 of bonds 
isasfollows: 

"For value recelved, the Louisville, New Albany & Chicago Railway Com- 
pany hereby guaranties to the holder of the within bond the payment by the 
obliger therein of the principal and interest thereof, In accordspce v?ith the 
terms thereof. In witness whereof the said railway company has caused its 
corporate name to be slgned hereto by its président and its seal to be attach- 
ed by its secretary." 

The authority to guaranty the payment of mortgage coupon bonds 
of another railway company does not arise, nor can it be implied, 
from the gênerai business of the eomplainant, either in construct- 

1 The judges named flled no opinion, nor were their oral opinions reduced to 
writing. 
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ing or operating its railroad, but is an autàority which must be 
given to it, as a railroad corporation, by the state, expressly, or be 
clearly implied from other corporate powers grantôd to such a cor- 
poration. The provisions of the Indiana statute upon the subject 
of guaranty bonds of another company are as f ollows : 

"3951a. Guaraatyof Bonds of Another Company. (1) The board of direetors 
of any railway company organized under and pursuant to the laws of the state 
of Indiana, whose Une of railway extends across the state in either direction, 
may, upon the pétition of the holders of a majorlty of the stock of such rail- 
way company, direct the exécution by such railway company of an Indorse- 
ment guaranteelng the payment of the principal and interest of the bonds 
of any railway company organized imder or pursuant to the laws of any 
adjoining state, the construction of whose Une or Unes of railway would be 
bénéficiai to the business or trafflc of the railway so indorslng or guarantee- 
lng such bonds. 

"3951b. Pétition of Stockholders. (2) The pétition of the stockholders specl- 
fled in the preceding section of this act shall state the facts relied on to show 
the beneflts accrulng to the companv indorslng or guaranteeiug the bonds 
above mentioned. 

"3951c. Limitation of the Power. (3) No railway company shall, under 
the provisions of this act, Indorse or guarantee the bonds of any such raUway 
company or companies, as is above mentioned, to an amount exceeding one 
half of the par value of (the stock of the railway company so indorslng or 
guaranteeiug as authorized under this act" Rev. St. 1888 (Kev. St. 1894, 
§§ 521&-5218). 

It is quite clear from this record that no effort was made by the 
board of direetors of the complainant, or any one else, to conform 
to the provisions of this statute in regard to a pétition ol the holders 
of the majority of the stock in complainant's company, and that the 
order of the board, directing the président and secretary to guar- 
anty thèse bonds, was without the approval or pétition of a ma- 
jority, or any, of the stockholders. The provisions of the Indiana 
statute seem to hâve been ignored, and the guaranty made pre- 
sumably under the supposed authority of an act of the state of 
Kentucky approved April 7, 1882. But, as complainant is not 
a Kentucky corporation, this guaranty cannot be sustained or aided 
by that statute. It will be observed that the board of direetors are 
authorized by the Indiana statute quoted to guaranty the bonds of 
another company only upon the pétition of the holders of a ma- 
jority of the stock of their company. The stockholders, and not 
the board of direetors, are to take the initiative, and a majority 
thereof détermine whether there shall be a guaranty of the bonds of 
another company. The board of direetors may décide whether a 
majority has petitioned them so as to authorize a guaranty, and may 
détermine the manner of the indorsement of guaranty, and the 
proper mode of executing the power given them by the pétition of 
the holders of a majority of stock, but the authority does not exist 
except by and through the stockholders. The provision of this stat- 
ute which requires the facts which are relied on to show the beneflt 
accruing to the company indorslng or guarantying the bonds to be 
stated in the stockholders' pétition clearly showa the authority to 
guaranty the bonds of another company was not intended to be 
given the board of direetors. There is no question hère as to the 
effect of a subséquent approval or ratification of the guaranty of 
v.69F.no.6— 28 
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thèse bonds by the board of directors by the stockholders, as tlieir 
action was promptly repudiated by them the flrst meeting after the 
guaranty was made, and presumably as soon as it was practical to 
hâve had a stockholders' meeting. 

It is insisted that there are other provisions of the statute of In- 
,diana which grant to railway corporations organized in that state, 
under its laws, corporate powers, that authorize guaranties such 
as made hère. Thèse powers are such as to consolidate with other 
railroad companies, and to buy and lease, by way of extension of 
their railway lines, other raiiroads, etc.; but the authority to guar- 
anty the bonds of another railroad company is given in express terms 
in section 3951a, and the mode prescribed, and we think this pre- 
cludes any implied authority arising to guaranty bonds, in cases cov- 
ered by that section, by the exercise of other corporate powers given 
in other parts of the statute. Those parts of the statute might be 
pertinent to show corporate authority to buy the stock of the Beattys- 
ville Eailway Company, but, as the considération thereof was the 
guaranty of the payment of said company's coupon bonds, this guar- 
anty cGuld not be given by the action of the board of directors alone, 
without the pétition of the stockholders, as directed by section 3951a. 
In Thomas v. Railroad Co., 101 U. S. 71, the suprême court, by Justice 
Miller, says : 

"We take tbe gênerai doctrine to be, in this country,— though there may be 
exceptlonal cases, and some authoritles to the contrary,— that the powers of 
corporations organized under législative statutes are such, and such only, 
as those statutes confer. Conceding the rule applicable to ail statutes,— that 
what is fairly implied is as much granted as what is expressed, — it remains 
that the charter of a corporation is the measure of its powers, and that the 
enumeration of those powers Iroplies the e-sclusion of ail others." 

And in the case of Central Transp. Co. v. Pullman's Palace-Car 
Co., 139 U. S. 48, 11 Sup. Ct. 478, Justice G-ray, after reviewing the 
cases in the suprême court, says: 

"The clear resuit of thèse décisions may be summed up thus: The charter 
of a corporation, read in the light of any gênerai laws which are applicable, 
is the measure of its powers, and the enumeration of those powers implies 
the exclusion of ail others not fairly incldental. AU contracts made by a 
corporation beyond the scope of those power.s are unlawful and void, and no 
action can be maintained upon them ip the courts, and thîs upon three dis- 
tinct grounds: The obligation of every one contracting with a corporation to 
take notice of the légal limits of its powers; the interest of the stockholders, 
not to be subjected to risks which they hâve never undertaken; and, above 
ail, the interest of the public, that the corporation shall not transcend the 
powers conferred upon It by laws." 

This court and the circuit court of appeals of this (Sixth) circuit 
liave recently considered the question of the corporate right of the 
Kentucky Union Land Company to guaranty the payment of the 
coupon bonds of the Kentucky Union Railway Company, and hâve 
sustained the land company's authority to make the guaranty; but 
this was upon a construction of the powers given in the charter of 
that company, — especially the power to engage in the business of 
transportation, and to consolidate with any railroad company char- 
tered or to be chartered. See Tod v. Land Co., 57 Fed. 48; Marbury 
V. Land Co. (Oct. Term, 1893) 10 C. C. A. 393, 62 Fed. 335. 
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The doctrine, as announced by the suprême court, through Jus- 
tices Miller and Graj, as to the extent and the limitations of cor- 
porate powers, when applied to this case, is, we think, conclusive, 
if our construction of the Indiana statute is correct, against the 
right of the board of directors of complainant's company to enter 
into the contract of October, 1889, and subsequently to guaranty the 
bonds of the Beattysville Raiiway Company. As between the com- 
plainant and the Ohio Valley Contract Company, the guaranty on 
the Beattysville Raiiway Company is invalid. See, also, Pearce t. 
Railroad Co., 21 How. 441; Pennsylvania R. Co. v. St. Louis, A. & 
T. H. R Co., 118 U. S. 307, 6 Sup. Ct. 1094; Colman v. Raiiway Co., 
10 Beav. 1; East Anglian Ry. Co. v. Eastem Counties Ry. Co., 11 
C. B. 775; Davis v. Railroad Co., 131 Mass. 258; Marble Go. v. Har- 
vey, 92 Tenn. 115, 20 S. W. 427. 

Many of the défendants are bona fide purchasers and holders of 
thèse bonds, having bought them on the market for f ull value, with 
the guaranty upon them, and without knowledge or notice of the 
want of authority by complainant's board of directors to bave the 
guaranty made; and they insist the guaranty is not invalid, as 
against them, and should not be canceled. The flrst inquiry upon 
this branch of the case is the relation which thèse bondholders hâve 
to the guaranty. The guaranty is, in tenus, "to the holder of the 
within bond"; and although the Ohio Valley Contract Company 
was at the time of the indorsement the holder of some of thèse 
bonds, and the guaranty was made under a contract with that com- 
pany, which was to deliver three-fourths of the capital stock of the 
Beattysville Raiiway Company as the considération thereof, it was 
evidently the intention of the parties that the guaranty was to be 
to whoever might be the holder of the bond. The guaranty was in- 
tended to pass with the bond, and such is the légal effect of the in- 
dorsement. But it is insisted that although the légal title to this 
guaranty passed with the ownership of the bond upon which it is 
indorsed, yet, by the provisions of the Kentucky statute, the guar- 
anty is subject to the same défenses as exist against the Ohio Val- 
ley Contract Company. The provisions of the Kentucky statute 
are as follows: 

"Ail bonds, bills or notes for money or property shall be assignable so as 
to vest the right of action in the assignée, but except in case of bills of ex- 
change, not to impair the right to any défense, discount or set-off that the 
défendant bas or might hâve used against the original obligée, or inter- 
mediate assigner before notice of the assignment." Section 474. 

The Code of Practice (section 19) provides: 

"In the case of an assignment of a thing in action, the action by the as- 
signée is without préjudice to any discount, set off or défense now allowed 
* * *. This section does not apply to bills of exchange, nor promissory 
notes placed upon the footing of bills of exchange, nor to common orders or 
checks." 

Thèse are the only provisions touching the question under con- 
sidération. Thèse provisions apply only when an assignment is 
necessary to pass the title to the thing in action. That is, where 
the bill, bond, or note had an obligée other than the party suing, 
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and from wliom he gets lais right of action, and in whose name the 
suit would be brought, except for tlie provisions of the law. But 
hère the guaranty is net to the Ohio Valley Oontract Company, or 
to the order of that company. The obligation of the guaranty is, 
in terms, to the holder of each bond, and it is to that holder the 
principal and interest of the bond is guarantied to be paid if the 
obligor defaults. Thèse bonds were intended by the parties to be 
placed upon the market and sold, and they passed to a purchaser 
by delivery, and not by virtue of the statute of assignments enacted 
by Kentucky. This is by the gênerai commercial law. City of Lex- 
ington V. Butler, 14 Wall. 282. The title to the obligation of guar- 
anty passed with the bond, without assignment, under the statute, 
because the guaranty was to whoever might be the holder thereof, 
and the holder was by a bona flde delivery. There is no need, there- 
fore, of an assignment, under the provisions of the Kentucky stat- 
utes. Thus, as no assignment was necessary, and there being no 
assignment, the statute authorizing assignment, with réservations 
as to défenses, etc., as against an original obligée, has no applica- 
tion. An assignment of the thing in action is necessary only when 
there can be an original obligée other than the party suing. This 
guaranty, if valid, doeS not place the complainant in the position of 
a second maker on the Beattysville railway bonds, nor does it place 
the Company in the position of an indorser of a bill of exchange, 
but the position is somewhat analogous. An indorser of a bill of 
exchange agrées to pay if the parties previously bound thereon do 
not, and he is given légal notice of the defaults, and hère the com- 
plainant guaranties the obligor will pay principal and interest of 
the bond according to its terms. It is quite unnecessary to review 
the conflicting authorities upon this subject. We conclude that as 
the bonds pass by delivery, and the obligation of the guaranty 
passes with the bonds, the provisions of the Kentucky statute of 
assignments as to défenses, etc., do not apply. We concur in what 
was said by Justice Matthews in Davis v. Wells, 104 U. S. 169: 

"It has always been held In this court that, notwithstandlng the contract of 
guaranty is the obligation of a surety, it is to be construed as a mercantile 
instrument, in furtherance of its spirlt, and liberally, to promote the use and 
convenience of commercial intercourse." 

Although this guaranty passed with the bond upon which it was 
indorsed, and inured to the beneflt of the holder thereof, the ques- 
tion remains whether'the guaranty is valid and enforceable in the 
hands of a bona fide holder for value, without notice of the want of 
authority in the board of directors and its président to make the 
guaranty. There are no récitals in this guaranty, other than that 
it is given for value received, and there can be no estoppel or pre- 
sumption against the complainant corporation, in favor of inno- 
cent holders, other than that which may arise from the guaranty 
itself, and the fact thèse bonds were put upon the market, with 
the guaranty upon them, with the consent of the board of directors 
of complainant. The guaranty of such bonds was not within the 
scope of the business of operating a railway, nor could the corpor- 
ate power to thus guaranty the bonds of another railway company 
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constructing a railway in another state be inferred from the usage 
of railway companies. The nature of the contract should hâve been 
notice to ail purchasers to inquire into the corporate powers of the 
guarantying railway company, as it was unusual, and outside of the 
ordinary business of a railway company, either in operating or con- 
structing railroads. Purchasers on the bond market were bound to 
know that the président and board of directors of complainant were 
not the corporation, but its agents, and that the corporate power 
to guaranty such bonds did not ordinarily exist in the directory. 
There were no récitals, either in the resolution of the board of di- 
rectors, or in the guaranty itself, to mislead the purchaser, or stay 
inquiry. The commercial character of the bond and guaranty there- 
on did not relieve a purchaser from the risk of the want of corporate 
authority to exécute the guaranty. In speaking of notes and bonds 
issued or accepted by an agent acting under a gênerai or spécial 
power, the suprême court says: 

"In each case the person dealing with the agent, knowing that he acts only 
by vlrtue of a delegated power, must, at his péril, see that the paper on 
whieh he relies cornes withln Ihe power under whlch the agent acts. And 
thls ap plies to every person who takes the paper afterwards; for it is to be 
kept in mlnd that the protection which the commercial usage throws around 
negotiable paper cannot be used to establlsh the authority by which it was 
originally issued." ; 

See Floyd Acceptances, 7 Wall. 676, and approved in Marsh v. 
Fulton County, 10 Wall. 683. 

It is insisted that as the board of directors of complainant's com- 
pany had the corporate authority to guaranty thèse bonds, under 
certain circumstances, thèse innocent purchasers had a right to pré- 
sume the necessary conditions existed to confer the authority upon 
them. The language of Justice Swayne in Merchants' Bank v. State 
Bank, 10 Wall. 604, is quoted as a gênerai proposition applicable to 
ail contracts with corporations. Justice Swayne said : 

"Where a party deals with a corporation In good falth, the transaction is 
not ultra vires, and he is unaware of any defect of authority or other irregu- 
larity on the part of those acting for the corporation, and there Is nothing to 
excite suspicion of such defect or Irregularity, the corporation Is bound by 
the contract, although -^uch defect or irregularity in part exists. If the 
contract can be valid under any circumstances, an innocent imrty, in such 
a case, bas a light to présume thelr existence, and the corporation is estopped 
to deny them." 

This language is applicable as in that case, where the company 
had the corporate authority to make the contract, and the agent who 
made it was within the gênerai scope of his duties, though not es- 
pecially authorized to make the contract in controversy; but it can- 
not be true, broadly stated, else stockholders in corporations would 
bewithout the protection of the limitations and conditions placed upon 
their corporation by the charter, and the state itself would be witli- 
out the power to prescribe conditions to the exercise of corporate 
powers, or prescribe tlie mode or agencies by which corporate powers 
should be exercised. Ilere the condition upon which the board of 
directors hnd the authority to make the guaranty of the mortgage 
bonds of another railway company was the request of a majority of 
the sto 'k of eomplainaut's company, and this was to be in the shape 
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of a written pétition, and the reasons therefor were to be given^ 
TMs condition précèdent to the corporate authority of the board of 
directors was not perf onned, or attempted to be perf ormed. It may 
be the board of directors migbt hâve had the right to détermine 
whether, if a pétition of stockholders had been presented, it was as 
required by the statute, as to the number of stockholders and the 
character of the pétition. But there was no action of stockhold- 
ers at ail, and there was no récital in the resolution of the board, or 
in the guaranty, that there was. We do not, therefore, see that the 
position of thèse bondholders, who are bona fide purchasers without 
notice, is other or différent from that of the Ohio Valley Company. 

It is earnestly contended that in the instance where the Cleveland,. 
Oolumbus & Cincinnati Railroad Company guarantied the payment 
of the bonds of the Columbus, Piqua & Indiana Railroad Company, 
the suprême court has decided the other way, in Zabriskie v. Rail- 
road Co., 23 How. 381. There the contest was between a stock- 
holder of the Cleveland, Columbus & Cincinnati Railroad Company 
and the bona fide holders of the guarantied bonds; the stockholders 
seeking to enjoin the payment of the interest on the bonds guaran- 
tied by the guarantor, the Cleveland, Columbus & Cincinnati Rail- 
road Company. There was an effort to sustain the stockholders' 
suit by allégation of misconduct of one or more of the directors of 
the Columbus, Piqua & Indiana Railroad Company; but the real 
objection to the guaranty was an alleged want of authority, as the 
stockholders did not assent thereto by a two-thirds vote before the 
contract of guaranty was entered into, as was required by the stat- 
ute under which the Cleveland, Columbus & Cincinnati Railroad 
Company was organized. It appeared in that case, the contract un- 
der which the guaranty was to be made was entered into in March, 
1854, and that in the summer (July) of 1854, at a called meeting of 
the stockholders of the Cleveland, Oolumbus & Cincinnati Railroad 
Company, the indorsement of guaranty was expressly approved 
by the stockholders, without a recorded dissent. The suing stock- 
holder was présent by proxy, who verbally dissentedj but declined 
to vote, although his vote would hâve controlled the meeting. After 
this stockholders' meeting, thèse bonds were sold in the market "un- 
der an uncontradicted représentation of their validity through the 
votes" at the stockholders' meeting, and the bonds were freely pur- 
chased upon the représentation of the action of the stockholders. 
Tliere was no action of the stockholders of the Cleveland, Columbu» 
& Cincinnati Railroad Company repudiating the action of the com- 
pany in making the guaranty, nor did the suing stockholder take any 
action to modify or repudiate the action of his company until the 
fall of 1856. and after the Oolumbus, Pioua & Indiana Railroad Com- 
pany had become insolvent. He, in his suit, denied any efficacy ta 
the vote of the stockholders in July, 1854, because the notice was 
insufflcient as to time of notice, and the failure to state its purpose; 
and he contended that not more than half of the stock was repre- 
sented, and two-thirds of those présent did not vote. The court re- 
fused to sustain this stockholder's injunction, under the circum- 
stances, and Justice Campbell, in the course of his opinion, said : 
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"The observations of Lord St. Leonards, In the house of lords (Bargate v. 
Shortridge, 5 H. L. Cas. 297), in référence to the effect of the conduct of a 
board of directors, as determining the liability of a corporation, are applica- 
ble to this corporation under the facts of this case. 'It does appear to me,' 
he says, 'that if, by a course of action, the directors of a company negleet pré- 
cautions which tbey ought to attend to, and thereby lead third persons to 
deal together as upon real transactions, and to embark money or crédit in 
a concern of this sort, thèse directors cannot, after fiv-e or six years hâve 
elapsed, tum around, and themselves raise the objection that they hâve not 
taken thèse précautions, and that the shareholders ought to hâve inqutred and 
ascertained the matter. * « » q^y^e way, therefore, in which 1 propose 
to put it to your lordships, in point of law, is this: The question is not wheth- 
er that irregularity can be considered as unimportant, or as being différent 
in equity from what it is in law, but the question simply is whether, by that 
continued course of dealing, the directors hâve not bound themselves to such 
an extent that they cannot be heard, in a court of justice, to set up, with a 
view to defeat the rights of the parties with whom they hâve been dealing, 
that pai-ticular clause enjoining them to do an aet which tliey themselves 
hâve neglected to do.' This principle does not impugn the doctrine that a 
corporation cannot vary from the object of its création, and that persons deal- 
ing with a company must talce notice of whatever is contained in the law of 
thelr organizatiou. This doctrine bas been constantly afllrmed in this court, 
and has been ingrafted upon the common law of Ohio. Pearce v. Railroad 
Co., 21 How. 441; Straus v. Insurance Co., 5 Ohio St. 59. But the principle 
includes those cases in which a corporation acts within the range of its 
gênerai authority, but fails to comply with some formality or régulation 
which it should not bave neglected, but which it has chosen to disregard." 

In that case the stockholders' meeting had been held, and proper 
resolution, by unanimous vote, — so far as the record showed,— 
passed, and the bonds had been sold upon the représentation of that 
vote, taken when the suing stockholder was présent by proxy. Cer- 
tainly, the buyers of thèse bonds should not hâve been bouud by 
facts which were not in the record, and which contradicted the 
record upon which the bonds were sold. The fact that the suing 
stockholder was présent by proxy, and refused to put ou record lus 
dissent, which would hâve been décisive, would, of itself, hâve been 
sufficient to prevent his obtaining the relief he soviglit. But con- 
struing the language of the court in its broadest acceptation, and 
applying it to the case at bar, it is only to the effect that had there 
been a pétition by stockholders presented to the board of directors 
of complainant's company, directing this guaranty, and that board 
had acted as directed, reciting a ma.jority had petitioned, the ques- 
tion of its compliance with the statute, as to the reasous given or 
number of stockholders petitioning, would not be thereafter open 
to inquiry, as against bona fide purchasers. 

The case of Toppan v. Railroad Co., reported in 1 Flip. 75, Ped. 
Cas. No. 14,099, is also much relied on by défendants' counsel. 
That case arose on the same guaranty of the bonds of the Columbus, 
Piqua & Indiana Eailroad Company mentioned in the case of Za- 
briskie v. Eailroad Co., supra. The attion was at law, by a bond- 
holder of the guarantied bonds, for the interest thereon, against 
the Cleveland, Columbus & Cincinnati Eailroad Company. The opin- 
ion of Judge Willson, of the Northern district of Ohio, was upon 
a demurrer to the déclaration. One of the objections urged was 
that the guaranty was not negotiable, and the holder of the bond 
could not sue and recover thereon. Another was that, the défend- 
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ant having no power in its charter to make the guaranty, the légal 
authority and the facts and circumstances contemplated by the gên- 
erai act of 1852, by which such power could be exercised, should be 
fully set ont in the déclaration. The leai'ned conrt decided that 
the guaranty was negotiable, and passed with the bond upon which 
it was indorsed. He also decided that the allégation in the déclara- 
tion that "said guaranty was duly signed by the défendant, by its 
then président, who was authorized to exécute the same, and was 
afterwards, to wit," etc., "duly ratifled and conflrmed by the stock- 
holders of said company," was sufiQcient. The latter ruling raised 
the question of the materiality, under the law of 1852, of the time 
when two-thirds of the stockholders assented to the guaranty. The 
statute of 1852 gave to the railroad companies authority to aid, 
etc., other railroads, when certain facts and circumstances existed, 
and had the proviso "that no such aid shall be furnished, nor any 
purchase, lease or arrangement perfected until a meeting of the 
stockholders of each of said companies shall hâve been called by 
the directors thereof at such time and place, and in such manner as 
they shall designate, and the holdera of at least two-thirds of the 
stock of such companies represented at such meeting in person or 
by proxy, and Toting thereat, shaJl hâve assented." Laws 1852, p. 
281, § 24. The court, in discussing the point, used language which, 
when disconnected from the case, is quite broad, but held the alléga- 
tion of the déclaration was suflQcient, and that the time of the as- 
sent of two-thirds of the stockholders was not material. It appeared in 
that case that the action of the directory in making the guaranty 
had been ratifled by the stockholders. The extent of this décision is 
that the assent of two-thirds of the stockholders to the aid, as given, 
might be given after the aid as well as before. That law provided for 
the arrangements and agreements to be made by the directors of 
the respective railroad companies, and for them to call the stock- 
holders together at such time, place, and manner as they should dé- 
termine, and then the action or proposed action of the directors 
should be assented to, and was to be before the aid was furnished, 
or the purchase, lease, or arrangement was perfected. In that in- 
stance ail arrangements and agreements and the initiative was to 
be taken by the directors, and in fact, as is stated in the Zabriskie 
Case by Justice Campbell, the bonds with the guaranty upon them 
were not put upon the market until after the stockholders assented 
to the guaranty. It is not intended to state the stockholders as- 
sented to the guaranty before the guaranty was indorsed upon the 
bonds, but before they were put upon the market. In the case at bar 
the initiative was to be taken by the stockholders, and they were 
to détermine whether there should be a guaranty, and direct the 
directors by a pétition in writing, giving the facts upon which they 
based their détermination. This extraordinary corporate power 
was to be exercised by the stockholders themselves, and not by 
their agents, the board of directors, and in a way and manner that 
ail who dealt with the corporation could know, if they desired. 
Thèse two cases, both in principle and facts, fall far short of the 
présent case. 
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TMs view makes it unnecessary to consider and détermine whetlier 
ail of the défendants are bona fide holders of thèse bonds, without 
notice of the facts which make the guaranty invalid. The com- 
plainant is entitled to hâve its injunction sustained, and the guar- 
anty on défendants' bonds canceled, and a decree will go accord- 
ingly. 



FIRST NAT. BANK OF MONTPELIBR y. SIOUX CITY TERMINAL 

RAILROAD & WAREHOUSE CO. (TRUST CO. OF 

NORTH AMERICA, Intervener). 

(Circuit Court, N. D. lowa, W. D. >August 27, 1895.) 

1. Corporations— LiMiT of Mortgage Indebtedness. 

The lowa statute provides tliat corporations organized tliereunder must, 
by their articles of incorporation, fix a maximum of indebtedness, wliich 
shall not exceed two-thirds of thelr capital stoclc; tMs provision not to 
apply, however, where corporate bonds are issued and secured "by an 
actual transfer of real estate securities," wbich shall be a flrst lien on 
unincumbered real estate, worth at least twlce the amoimt loaned thereon. 
McClaln's Code, § 1611. Held, that the exécution and delivery by the cor- 
poration of a mortgage on its own real estate to secure bonds was a trans- 
fer of real-estate securities, witMn the meaning of the statute. 

3. Samb— Priob Incumbkanoes. 

A terminal and warehouse Company executed a lease of its property for 
a term of 100 years, and shortly afterwards mortgaged the same to secure 
an issue of bonds. The lease and mortgage mutually referred to each 
other, and the lease contained a provision, with an express covenant by 
the lessee, for the payment to the trustée under the mortgage of so much 
of the rental as was necessary to pay Interest on the bonds and the costs 
of the trasteeship. Eeld, that the two Instruments were to be construed 
in pari materia, and that, consequently, the lease was not a prior in- 
cumbrance to the mortgage, within the meaning of a statute requiring 
corporate bonds to be secured by mortgage upon unincumbered real estate. 
McClain's Code, § leil. 

3. Same— Value dp Mortgaged Property — Evidence. 

Upon a question as to whether property mortgaged by a corporation was 
worth twice the amount of the bonds secured by the mortgage, as requlred 
by statute, Md, that where it appeared that the bonds were sold in open 
market for from 90 to 95 cents on the dollar, in cash, it could not be held 
that the security, at the time it was given, did not meet the statutory re- 
quirement. 

1 Same— Validity op Mortgask— Ratification. 

The fact that a trust deed to secure bonds was not in strict accordance, 
in some particulars, with the resolution authorizing it, is not sufflcient 
ground for holding it Invalid, where, subséquent to its exécution, the board 
of directors recognized its existence and validity by directing the issuance 
of the amount of bonds which the deed was given to secure. 

5. Same— Perpetuitibs. 

Where a corporation executed a lease for 100 years, and shortly after- 
wards a mortgage of the same property, and the two Instruments mutu- 
ally referred to each other, so as to be in pari materia, hdd; that there 
was no ground for a contention that the estate created by the mortgage 
could not take effect until the expiration of the lease, and that, conse- 
quently, the mortgage was void, as creating a perpetuity. 

This was a bill by the First National Bank of Montpelier against 
the Siôux City Terminal Eailroad & Warehouse Company, wherein 
the Trust Company of North America, as intervener, flled a bill to 
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foreclose a mortgage securing bonds of tlie terminal company. Tbe 
cause was submitted on the pleadings and proof s. 

Joy, Call & Joy, for complainant. 

John 0. Ooombs and H. J. Taylor, for défendants. 

SHIRAS, District Judge. Tlie Sioux City Terminal Railroad & 
Warehouse Company was incorporated under the laws of the state 
of lowa in August, 1889 ; and by the articles of incorporation it was 
empowered to purchase grounds in Sioux City, lowa, for railway 
terminal facilities, and to construct the necessary freight and pas- 
senger dépôts thereon, and to build and operate ail the railway 
tracks, sidings, etc., needed for the use of the terminal facilities by 
any and ail railroads coming into Sioux City, and with the further 
right to construct Unes of railway in Sioux City and Woodbury 
county. The capital stock of the corporation was flxed at |1,000,- 
000, with the right to commence business when $200,000 of stock 
should be subscribed. The company acquired certain lands in 
Sioux City in the latter part of 1889, and in the years 1890-93 it 
constructed freight and passenger dépôts and warehouses thereon, 
with the necessary railway trackage to render the same available 
for proper usej but the company never built, or in any way acquired, 
any Une or Unes of railway except those placed on the terminai 
grounds in Sioux City. On the Ist day of January, 1890, the com- 
pany executed a mortgage upon its property within the limits of 
Sioux City to the Trust Company of North America, as trustée, to 
secure the payment of |1,250,000, evidenced by 1,250 bonds of |1,000 
each. Thèse bonds were sold in open market, realizing from 90 
to 95 cents on the face thereof; and the proceeds were used in pay- 
ment of the property purchased by the terminal company, and in 
payment of the floating indebtedness of the company, evidenced by 
notes of the company previously issued, and negotiated through the 
Union Loan & Trust Company of Sioux City. The interest upon 
thèse bonds being in arrears, the trust company has filed a bill in the 
présent case seeking a foreclosure of the mortgage. Prior to the 
flling of this bill, the terminal company had executed a deed of 
assignment of ail of its property to E. H. Hubbard, for the purpose 
of securing payment of its then outstanding notes, negotiable 
through the Union Loan & Trust Company, amounting to about 
1750,000. In answer to the bill of foreclosure flled by the Trust 
Company of North America, Hubbard, as assignée, and the terminal 
company, aver that the mortgage sought to be foreclosed and the 
bonds secured thereby are invalid and void on several grounds, — 
the first being that under the statutes of lowa the terminal company 
had no power to incur an indebtedness in excess of two-thirds of its 
authorized capital stock; that the capital stock of the company was 
âxed in the articles of incorporation at |1,000,000; that the mort- 
gage and issue of bonds covered thereby are for |1,250,000; and 
that as the statutes of lowa limit the amount of indebtedness to 
two-thirds of the capital stock, with certain exceptions named in 
the statute, the terminal company had no power to give a mortgage 
for a sum in excess of two-thirds of its authorized capital stock. 
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ïhe terminal company was created under the provisions of chap- 
ter 1, tit. 9, of thé Code of lowa, and chapter 139, Acts 20t]i Gen. 
Assem. By the thirteenth. article of its cliarter, it is provided that: 

"The highest amount of indebtedness to whlch this company sliall at any 
one time subject Itself sball not exceed two thirds of the amount of the paid 
up capital stock of the company, aside from the indebtedness secured by 
mortgage, upon the real estate of the company." 

Section 1611, McClain's Code lowa, provides that : 

"Such articles of Incorporation must flx the highest amount of Indebtedness 
or liabllity to whlch the corporation is at any one time to be subject, which 
must in no case, except in that of risUs of Insurance companies, exceed two- 
thirds of its capital stocli. Provided, that the * * *. Provided f urther, that 
the provisions of this section shall not apply to the debentures or bonds of any 
company, duly incorporated under the provisions of this chapter, the payment 
of which debentures or bonds shall be secured by an actual transfer of real 
■estate securities for the benefit and protection of purchasers of said debentures 
or bonds, such securities to be at least equal in amount to the par value of 
such bonds or debentures, and to be flrst liens upon unincumbered real estate 
worth at least twice the amount loaned thereon." 

For tlie common beneflt and protection of the créditons and stock- 
holders of corporations created under the provisions of chapter 1, 
tit. 9, of the Code of lowa, it is flrst enacted that the limit of au- 
thorized indebtedness is flxed at two-thirds of the capital stock; 
but by the second proviso it is declared that this limitation shall not 
apply to debentures or bonds secured by a flrst lien upon unincum- 
bered real estate, worth at least twice the amount loaned thereon. 
The theory of this section seems to be that, if bonds of the corpora- 
tion are secured upon real estate worth at least twice the amount 
loaned thereon, they will be paid out of this security, and thus there 
will be left for the beneflt of other creditors the security derived 
from the capital stock of the corporation; and therefore, in ascer- 
taining whether the amount of indebtedness to which a corporation 
may lawfully subject itself under the flrst paragraph of the section 
has or has not been exceeded, such secured bonds are not to be 
taken into account It has been suggested in argument that a mort- 
gage or trust deed executed by a debtor corporation upon realty 
owned by it does not corne within the terms of the proviso, and that 
it is only bonds secured by the transfer of other notes, bonds, 
debentures, or like évidences of debt, secured upon realty not belong- 
ing to the debtor corporation, which are intended to be excepted 
out of the opération of the flrst clause of the section. It is not 
to be denied that the language of the proviso gives plausibility to 
tliis contention, yet I do not deem it to be the proper construction 
thereof. The trust deed in question in this case is a real-estate 
security ; the exécution and delivery thereof to the trustée was an 
actual transfer of a real-estate security for the benefit of the pur- 
chasers of the bonds described in it; and it thus comes within the 
class of securities described in the paragraph in question. It thus 
seems elear that under the provisions of the articles of incorporation 
of the terminal company, read in connection with the provisions of 
the Code of lowa applicable thereto, the bonds in question cannot 
be held void simply because, in amount, they exceed two-thirds of 
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the authorîzed capital stock of the company, for the reason that they 
aie bonds secured by the transfer to tbe trustée of real-estate se- 
curity, to wit, a trust deed equal in amount to the par value of the 
bonds secured thereby. But it is said that the trust deed is not 
a flrst lien upon unincumbered real estate, within the requirement 
of the statute, because of the existence of a lease of the terminal 
property made by the terminal company to the Sioux City & North- 
ern Eailroad Company for a period of 100 years, at the yearly rental 
of 190,000. This lease bears date of December 14, 18S9, whereas 
the trust deed sought to be foreclosed is dated January 1, 1890; 
but the provisions of the two instruments show that they were exe- 
cuted with relation to each other, are in that sensé in pari materia, 
and must be construed together, in ascertaining the rights and 
priorities created thereby. Thus it is recited in the lease that : 

"Whereas, the said terminal company, party of the flrst part, has been vested 
with power by its stockholders and board of directors to exécute and deliver, 
and will exécute and deliver, its flrst mortgage to the Trust Company of 
North America, of Philadelphia, Pennsylvania, to secure bonds to an amount 
not exceeding one million two hundred and fifty thousand dollars, which 
mortgage is to cover, embrace, and include ail of the real estate of said 
terminal company, and ail the rights of way, franchises, and ail rights ac- 
quired under and by virtue of the said ordinances, assignments, and transfers 
aforesaid; and whereas, it is further provided in said mortgage, under said 
power given as aforesaid, that so much rental in this lease provided as shall 
be necessary to pay the interest upon said bonds, and the necessary costs of 
trusteeship, shall be paid in quarterly installments to the trustée in said mort- 
gage named." 

And, based upon thèse récitals, the lessee expressly covenants to 
pay to the Trust Company of North America $75,000 yearly, to ap- 
ply in payment of the interest of the bonds issued by the terminal 
company, and also so much additional as might be needed to pay 
the costs of the trusteeship; it being further provided that in case 
there should be a failure to pay any part of the stipulated rental, 
or to pay the interest or principal of the bonds of the terminal com- 
panj', then the rental coming due from the railroad company, as 
original lessee, or from any subtenants, should be payable to the 
trustée in the mortgage for the beneflt of the bondholders secu'-d 
thereby. In the trust deed are found similar récitals touching the 
lease, and in the granting clause the lease itself is described as part 
of the rights and property mortgaged for the payment of the bonds. 
It thus appears that in no proper sensé can it be said that the lease 
is a lien or incumbrance upon the property covered by the trust deed 
prier to that instrument. To give a value to the terminal property, 
it was essential that it should be used by some railway for terminal 
purposes. The company owning it was not operating any Une of 
railway, and therefore the property was without value, and no in- 
come could be derived therefrom, unless it was leased to a railway 
company or companies having Unes entering Sioux City. If the 
trust deed had been flrst executed and recorded, and then the lease 
had been executed, containing the provisions now found therein in 
regard to the payment of rental to the trustée for the benefit of the 
bondholders, could there be any question that a greatly increased 
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value would thereby hâve been given to the mortgagee's intçrest in 
the property? The same increase of value is created bj the lease as 
it was executed. Although bearing a date prior to that of the 
mortgage, it is évident from its terms that it was not intended to 
croate any lien or interest antagonistic or superior to the mortgage. 
According to its terms, the lessee is bound to pay to the trustée in 
the mortgage $75,000 annually, — a sum sufficient to pay the yearly 
interest maturing on the mortgage bonds, — and, in addition, a sum 
sufficient to pay the costs of the trusteeship. Furthermore, in case 
of a f ailure on part of the terminal company to pay either the princi- 
pal or interest of its bonds, the lease is liable to be sold, through 
a foreclosure of the mortgage, for the beneflt of the bondholders. 
In fact, the lease was made for the beneflt of the bondholders, and 
does not croate any lien or incumbrance that is paramount or su- 
perior to the mortgage. The statute also requires that the bonds 
must be secured on realty worth at least twice the amount secured 
thereon. What the real value of the property covered by the mort- 
gage is now, or what it was when the mortgage lien thereon was 
created, is very uncertain, and the opinions of witnesses would very 
greatly differ with regard thereto. The undisputed fact is that 
the bonds were sold in open market, and brought in cash, from 90 to 
95 cents on the dollar, which demonstrates that the purchasers 
deemed the security to be ample. The évidence is not such that the 
court can say that, as values then were in Sioux City, the security 
did not meet the requirements of the statute. But, if it were true 
that the security for the bonds was less than that required by the 
statute, would that fact defeat the lien of the bonds upon the 
security actually given? In equity, would not the bondholders be 
entitled to hold the security actually given, and to enforce their 
bonds against it, even though they might be estopped from enforc- 
ing payment against the other property of the corporation? The 
statute limits the indebtedness that may be lawf ully created to two- 
thirds of the authorized capital stock, and then provides that, in es- 
timating the amount of the indebtedness, bonds secured on unincum- 
bered realty worth twice the amount secured thereon shall not be 
included. The theory is that bonds thus secured will be paid ont 
of the security, and will not, therefore, come against the gênerai 
assets of the corporation. Would not the full purpose of the stat- 
ute be met by holding that in case bonds are sold, based upon 
security that is not equal in value to that required by the statute, 
the bondholders can hold the security actually given, and enforce 
payment against it, but will be estopped, in favor of other creditors, 
from claiming payment from the other assets of the corporation? 
But, however this may be, as already said, the évidence is not such 
as to show clearly that the bonds were issued in violation of the 
statute in this matter of the value of the security, and therefore the 
mortgage cannot be held to be void on that ground. 

It is further urged in argument that the published notice of in- 
corporation of the terminal company stated the limit of indebtedness 
to be two-thirds of the authorized capital stock, without containing 
the exception authorized by the statute, and named in the thirteenth 
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article of incorporation, to wit, of the bonds secured on realty. A 
failure tô publish the statntory notice of incorporation does not 
invalidate indebtedness created within tbe statutory limit, but only 
renders the stockholders individually liable under the provisions 
of section 1618, McClain's Code lowa. If it be true that the notice 
published did not comply with the requirements of the statute, — 
which, however, I do not hold, — it would not follow that the trust 
deed and the bonds secured thereby are void for want of authority 
to issue them. The authority to issue them is found in the articles 
of incorpor.ation, read in connection with the statutes of lowa, and 
is not dépendent upon the character of the published notice. As 
I gather the facts from the record, there are not presented thereby 
many of the questions which hâve been so fully and ably presented 
by counsel in their oral and written briefs and arguments touching 
the doctrine of estoppel, the défense of want of authority on part of 
the corporation to issue thèse bonds, and other cognate questions, 
and I am therefore relieved from the duty of reviewing the authori- 
ties on thèse points. 

The validity of the trust deed or mortgage is further questioned 
on the ground that the instrument executed was never authorized 
by the corporation; that, while it is true the board of directors did 
authorize the exécution of a trust deed, the one in fact executed 
differs in many particulars from the one authorized, and must 
therefore be held to be void. It cannot be questioned that the 
board of directors did expressly authorize the exécution of a trust 
deed to secure bonds in the sum of $1,250,000; that the deed was 
executed; that subsequently the board of directors àdopted the 
following: "Resolved, that the Trust Company of North America, 
Philadelphia, trustées under tlîe mortgage made by this company, 
dated January 1, 1890, be authorized, and they are instructed, to 
deliver 1,250 bonds of the dénomination of $1,000.00, secured by said 
mortgage, to the order of A. S. Garretson," — and the said Garret- 
son was empowered to receive and sell the bonds for the benefit of 
Ihe corporation, which was donc. From this it appears that the 
board of directors knew of the exécution of the trust deed of Jan- 
uary 1, 1890; that they recognized its validity, and directed the 
sale of the bonds secured thereby. And hence it must be held that 
if the trust deed, as executed, differs from that previously author- 
ized by the board, such changes were recognized and approved by 
the board, and the trust deed, as executed, cannot be said to hâve 
been executed without the knowledge, approval, and conséquent 
authority of the board. 

It is further earnestly contended by counsel for défendants that 
the trust deed must be held to be void, and not enf orceable in equity, 
because it is répugnant to the rule against perpetuities. In Cray, 
Perp. § 201, the rule invoked is stated in the following terms: "No 
interest subject to a condition précèdent is good unless the condition 
must be fulfllled, if at ail, within twenty-one years after some life 
in being at the création of the interest." The theory of counsel is 
that the interest or estate created by the mortgage rests or is con- 
ditioned on the prior term created by the lease; that the lease is for 
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the period of 100 years; that, as the estate created by thé mortgage 
may not take effect until the expiration of the lease, it must be 
held to be contrary to publie policy, because of the remote period 
which might thus elapse before the estate would vest. If it were 
true that the lease created a prior estate, and that the mortgage 
could not take effect, and that no interest or estate thereunder could 
be created or conveyed, until after the termination of the lease, 
■which, by its terms, is for the period of 100 years, then it might 
be that the objection urged would hâve force, but I do not deem this 
to be the true construction of the mortgage and lease in question. 
The lease, although earlier in date than the mortgage, does not in 
fact create an interest or estate to be enjoyed prior to the taking 
effect of the mortgage estate. The bonds secured by the mortgage 
mature in 10 years f rom their date, and, if the interest and principal 
thereof were paid in accordance with the terms of the mortgage, the 
mortgage lien would be at an end. If, however, the bonds should 
not be paid as provided in the mortgage, then foreclosure proceed- 
ings could be had, and by a sale under the terms of the mortgage 
the fee title of the mortgaged property, together with the lease 
itself, could be conveyed to the purchaser. The existence of the 
lease would not in any manner prevent a foreclosure and sale, and 
thus a new title wotild be created under the mortgage. In other 
words, the entire purpose of the mortgage could be fulfllled, and the 
interest, lien, or estate created thereby could be converted into a 
new title, vested in another party, to wit, the purchaser at the fore- 
closure sale, within a period falling far short of the 21-years limit 
named in the rule. The interest and rights created by the mort- 
gage are not in abeyance until the termination of the lease, nor is 
the mortgage vested on the lease in such sensé that the leasehold 
forms a condition précèdent to the existence or enforcement of the 
mortgage lien. The lien of the mortgage took effect upon its delivery 
and recording, and this lien can now be enf orced according to the terms 
of the mortgage, by a foreclosure decree and sale ; and I theref ore f ail 
to see why a court of equity should refuse to enforce it on the prin- 
ciple of public policy underlying the rule against perpetuities, as the 
same exists at common law. The statute of lowa upon the subject 
(section 3091, McClain's Code) déclares that "every disposition of 
property is void, which suspends the absolute power of controlling 
the same for a longer period than during the lives of persons then 
in being, and for twenty-one years thereafter." In Todhunter v. Rail- 
road Co., 58 lowa, 205, 12 N. W. 267, it was held that "the object 
of the statute is to prevent property from being taken out of com- 
merce, and prevent it from being held without the power of aliéna- 
tion beyond the prescribed period." In that case the facts were 
that the Des Moines, Indianola & Missouri Bailroad Company leased 
its line of railway to the Chicago, Rock Island & Pacific Railroad 
Company for the term of 999 years, agreeing to pay as rental 30 
per cent, of the gross yearly earnings, to be used and applied in 
payment of the interest accruing on the bonds of the lessor. It 
was held that as the lessor could convey the fee title, and the lessee 
could assign the lease, "and by uniting in a conveyance the lessor 
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and lessee may freely, and wjlhout restraint, convey both the fee 
and the leaseliold interest," the lease, though for 999 years, was 
not Toid. In the case now before the court, as a foreclosure decree 
and sale under the proyisions of the mortgage will not only convey 
the fee title, but also the lease thereon, — thus aecomplishing ail that 
the lessor and lessee could do in the Todhunter Case, — it is clear 
that the mortgage does not prevent an aliénation of the property, 
within the meaning of the statute of lowa, as construed by the su- 
prême court in the case just cited. 

The évidence shows, and the fact is not questioned, that the bonds 
secured by the trust deed executed to the Trust Company of North 
America were sold for a fair value to différent parties, who bought 
them relying upon the security afforded by the trust deed in ques- 
tion, and I am not able to flnd in the provisions of the deed, or in 
the facts of the case, any reason why thèse parties should be de- 
prived of the security upon the faith of which they bought the 
bonds and parted with their money, which, it is admitted, was re- 
ceived by the terminal company. I theref ore flnd and hold that the 
trust company is entitled to a decree of foreclosure as prayed for. 



VON AUW et al. v. CHICAGO TOY & FANCY GOODS CO. et al. 
(Circuit Court, N. D. Illinois. July 15, 1895.) 

1. JURISDICTION OF FbDEBAL CotTRTS— NoHKESIDENÏS OP DIVISION OF DiSTHICT 

— Appearancb. 

If it be true that parties cannot be sued in the Northern district of Illi- 
nois except in the division thereof wherein they réside, this is a Personal 
privilège, which is waived by their gênerai appearance to the action, and 
is not a matter going to the jurisdiction of the court 

2, Eqtjitt Pleading— Crbditors' Bili— Mtjltifariousness. 

A creditors' bill v^hlch sets up several distinct fraudulent conveyances 
to différent défendants is not multifarlous where it seeks to en force but a 
single debt; and the satisfaction thereof by one défendant under a decree 
against him would be a satisfaction of a proper decree against any other 
défendant. 

This was a creditors' bill filed by complainants, Von Auw and oth- 
ers, against the Chicago Toy & Fancy Groods Company and others. 
Défendants demur to the bill for want of jurisdiction and on the 
ground of multifariousness. 

Moses, Pam & Kennedy, for complainants. 
Moran, Kraus & Mayer, for défendants. 

JENKINS, Circuit Judge. The complainants, as judgment cred- 
itors of the corporation défendant, flled a creditors' bill in favor of 
themselves and of other creditors of the judgment debtor, and 
charge: First. That the corporation défendant was organized on 
the 26th of February, 1890, by the défendants Meyer, Cohen, and 
Meyer, with a capital stock of ^10,000, Gustave Meyer subscribing 
for 52 shares, Cohen for 47 shares, and Marcus Meyer for 1 share, and 
that said défendants elected themselves directors of the company, 
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and continued so to act up to the time that the company ceased 
business ; Gustave Mej^er as président of the company, and Alexan- 
der H. Cohen as secretary treasurer. Second. That, at the time 
when the indebtedness of the complainants waa contracted by the 
corporation défendant, it was indebted in the sum of |100,000 in ex- 
cess of its capital stock, to the knowledge of the directors, who as- 
sented to the incurriiig of such indebtedness. The complainants 
ask judgment against the three défendants who are directors for 
the amount of their debt under the statute of Illinois. Third. That 
Gustave A. Meyer and Alexander H. Cohen hâve not paid the amount 
of their respective stock subscriptions, and that they should be re- 
spectively held for the unpaid amounts thereof, to liquidate the in- 
debtedness of the corporation. Fourth. That for the purpose of 
wrecking the corporation, and cheating and defrauding its credit- 
ors, the three directors named, on the 31st day of December, 1893, 
caused a judgment to be entered by confession in favor of the de- 
fendant Frank Ephraim for the sum of |10,598.68, upon exécution 
under which judgment the said sum was realized and received by 
Frank Ephraim, to whom, also, the directors turned over other prop- 
erty, of the value of at least |18,000 ; that Ephraim is a relative of 
Gustave A. Meyer; that the company was not indebted to said Frank 
Ephraim; and that the judgment was entered and the money and 
property turned over to Ephraim solely for the benefit of the officers 
and directors of the défendant company and in reality in the inter- 
est of one or more of the directors of the company, and that such 
money and property are now held in secret trust for their benefit, 
or for the benefit of some one of them. Pifth. That on the same day 
an other judgment by confession was entered in favor of Rebecca 
Cohen for |775.71, upon which was realized the amount, and that 
the oificers of the company delivered to Rebecca Cohen merchan- 
dise and property of the défendant company to the amount of at 
least |2,000 prior to the entry of the judgment; that Rebecca Cohen 
is a relative of Alexander H. Cohen; that the judgment was entered 
to hinder and delay the creditors of the company; and that she 
holds the property in secret trust for the benefit of the ofQcers and 
directors of the company, or some one of them. It asks for an ac- 
counting by Rebecca Cohen of the property and effects received by 
her and moneys realized upon exécution, and that the same be ap- 
plied to the payment of the debts of the company. Sixth. A similar 
judgment by confession on the same day was entered in favor of 
the défendant Benjamin Cohen for $1,35.5.42, and upon which the 
money was realized upon exécution. Benjamin Cohen is a brother- 
in-Iaw of Alexander H. Cohen. Seventh. On the same day a like 
judgment was entered in favor of one Abraham C. Harris for |10,- 
586.42, which was realized by Harris by levy under said judgment. 
(Whether or not thèse judgments were without proper considéra- 
tion or fraudulent is not averred.) Eighth. That the défendants 
Pick, Bloch, and Joël received from Gustave A. Meyer certain assets 
of the défendant company which the bill states should hâve been 
applied to the debts and obligations of the company, but no attack 
seems to be made otherwise upon the transaction. The bill prays 
v.69F.no.6— 29 
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for a discovery and an aecount toucMngall thé asaets of the corpora- 
tion whieh canie into the possession of the défendants, or either of 
thenij and that the amountof such property bedelivered to areceiver, 
and applîêd to the payment of the debts of the défendant companyj 
that àll préférences may be declared illégal, and the défendants be 
required to aecount for any amount received by them under any 
unlawful préférence; that the stock liability of each of the sub- 
scribers to the capital stock be aseertained and determined, and 
each person liable be required to aecount to a receiver for the same, 
and to pay in the amount of his liability towards the payment of 
the debts of the cOmpany, and to satisfy the judgment of the com- 
plainants; that the liability of the directors by reason of the in- 
curring of indebtedness in excess of the capital stock of the company 
be aseertained and determined, and they required to aecount to the 
receiver and to pay the amount for which they are liable, and that 
ail transfers by the défendants, or either of them, be decreed to be 
fraudulent and void and without considération, and to hâve been 
made with intent to hinder and delay the creditors of the company ; 
that the business of the company be wouud up, and the avails of 
the property be applied to the satisfaction of the judgment. To 
this bill demurrer is interposed — First, that it appears from the bill 
that the court has no jurisdiction of the parties nor of the subject- 
raatter; second, that the bill is multifarious. 

The flrst ground of demurrer is v^ithout merit. The alléga- 
tions of citizenship are full and complète. The objection that it 
does not appear that the various défendants are résidents of the 
îv^orthern division of the Northern district of Illinois, and that 
they can be sued in the division of their résidence, cannot be sus- 
tained. If it be true that they could only be sued in the division 
of the district in which they réside, that is a personal privilège, 
which is waived by their gênerai appearance to the action, and it 
is not a question going to the jurisdiction of the court. 

Second. With respect to the objection of multifarionsness, I 
hâve examined the numerous décisions to which I was referred at 
the argument, and there would seem to be some confusion with 
respect to what constitutes multifariousness in a bilL The raie 
of multifariousness has recently been summed up in Gibson's 
Suits in Ohancery (section 292; quoted in 1 Beaeh, Mod. Eq. Prac. 
§ 139) in a manner which commends itself to my judgment. He 
says that to make a bill demurrable for multifariousness it must 
contain ail of the following characteristics: First, two or more 
causes of action must be joined against two or more défendants; 
second, thèse causes of action must hâve no connection or common 
origin, but be separate and independent; third, the évidence per- 
tinent to one or more of the causes must be wholly impertinent 
as to the other or others; fourth, one or more of the causes of ac- 
tion must be capable of being fully determined without bringing 
in other cause or causes to adjust any of the légal or équitable 
rights of the parties; fifth, the decree as to one or more of the 
separate or independent causes must be conclusive against one 
or more of the défendants, and the decree proper as to the other 
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cause or causes must be conclusive against the other défendants 
or défendant; sixth, the relief proper against one or more of the 
défendants on one or more of the separate and independent causes 
of action must be distinct f rom the relief proper against the other 
défendant or défendants of the other cause of action; serenth, 
the satisfaction of the proper decree by any of the défendants to 
the extent of his alleged liability on any one or more of the dis- 
tinct causes of action must not be a satisfaction of a proper de- 
cree against the other défendant or défendants on the other cause 
or causes of action; and, eighth, the multifariousness must be ap- 
parent, and the misjoinder of distinct causes of action manifest. 
If this be the correct doctrine upon the subject, this bill cannot 
be held to be multif arious under the seventh subdivision before 
referred to. There is hère but one debt, and the satisfaction of 
that debt by one défendant under any decree against him would 
be a satisfaction of a proper decree against any other défendant 
on the other cause or causes of action. 

The demurrer is overruled, and the défendants must answer to 
the merits by the flrst Monday of August, 1895. 



WHITE et al. y. EWING. 

(Circuit Court of Appeals, Sixth Circuit. July 15, 1895.) 

No. 212. 

1. Vkndob and Puechaseb— Palsb Rbpbesbntations — SPEcuLATnrB Vbn- 

TDRKS. 

Liability on deferred purchase>-money notes given for town lots, to a cor- 
poration engag,ed in exploiting .tlie town, cannot be avoided on the ground 
of mlsrepresentatlon, -where ttie purchasers knew that the scheme was 
spéculative in character, and the company's prospectus was wholly prom- 
issory, and did not state falsely any exlsting fact, and where the only other 
représentations relied on were those published in the daily press in regard 
to the company's condition, capital, prospects, etc., and which were not 
traced to any agents of the company. 

3. Samb— -Bffect of Pkior Incumbrakcb— Wareantt Deeds. 

Purchasers of town lots from a company engaged In exploiting the town 
were, after the company's insolvency, sued on their deferred purchase- 
money notes. They set up as a défense that there was an unenforced lien 
on the property for purchase money due from the company's vendor to his 
vendor. ïhe company's vendor had eonveyed the land to it with a cove- 
nant agajnst incumbrances. Held, that tlie existence of this lien was no 
défense, in the absence of évidence that the covenantor was insolvent. 

3. VOLUNTART APPBAHAKCB— WiTHDKAWAL OF AnSWBRS. 

Where, in a suit to foreclose a vendor's lien, nonresldents served by pub- 
lication voluntarily appear and flle answers, the subséquent withdrawal 
thereof, without préjudice to the rlghts of complalnant, and againsit his ob- 
jection, does not take away the right acquired by him, by virtue of such 
appearance, to obtain a personal decree for any defleiency existlng after 
the sale of the premises. 

4. FORECLOSDRB OF VeNDOR'S LiENS— PERSONAL JUDGMENT FOR DEFICIBNCT. 

A vendor's lien expréssly reserved on the face of a deed, bas, in equity, 
the same effect as a mortgage, and therefore cornes wlthln the provision of 
the ninety-second rule in equity, which fttthorizes the entry of a personal 
judgment for a defleiency on the foreclosure of a mortgage In the fédéral 
circuit courts. 
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Cross, appeals from the Circuit Court of the United States for the 
Southern Division of the Eastern District of Tennessee. 

John W. Yoe, John F. McNutt, and Tully E. Gornick, for appel- 
lants. : 

Pritchard & Sizer (Clark & Brown, of counsel), for receiver. 

Before TAFT and LURTON, Circuit Judges, and SEVERBNS, Dis- 
trict Judge. 

TAFT, Circuit Judge. Each of the appellants "was a purchaser of 
a town lot in the town of Cardiff, in Tennessee, from the Cardifl Goal 
& Iron Company, and paid the considération therefor, — one-third in 
cash, and the balance in two notes payable in one and two years af ter 
date. A lien was reserved, in favor of the company, to secure the 
purchase-money notes. The sale at which thèse purchases were 
made took place at Cardifl in April, 1890, and the purchasers went 
at once into possession. On May 21, 1891, a creditor's bill was flled 
by one Bosworth against the company, alleging its insolvency, and 
asking the appointment of a receiver, the collection and sale of its 
assets, and a distribution among its creditors. A receiver was ap- 
pointed, and lie was directed, by ancillary proceedings in the same 
cause, to proceed to coUect the purchase-money notes due to the com- 
pany for the sale of its town lots at Cardiff, from the makers thereof, 
and to subject the lots sold to the payment of them. Accordingly, 
an ancillary bill was flléd by the receiver, making ail the makers of 
the unpaid notes parties; and those who were nonresidents of the 
district were served by publication, under section 8 of the jurisdic- 
tion act of 1875. At a former hearing of this cause in this court, 
the jurisdiction of the circuit court to hear such an ancillary bill, 
where the amount involved in each case did not exceed |2,000, was 
challenged, and the question thus made was certifled to the suprême 
'court for instructions (13 C. C. A. 270, 66 Fed. 2), and the considéra- 
tion of ail other questions in the case was stayed until the question 
should bè answered. We hâve now received from the suprême court 
the instruction that the circuit court, in such an action, had the juris- 
diction to entertain the bill, as ancillary to the main controversy, and 
to render decrees against ail the debtors of the company on whom it 
could obtain lawful service, either personal or substituted. 159 U. 
S. — , 15 Sup. et 1018. 

There remains now to be considered only the question, raised upon 
the merits. Many of the défendants flled answers and made dé- 
fense. The only défense really pleaded in the answers was that the 
purchase of the lots and the exécution of the notes had been induced 
by false représentations made on behalf of the company. The évi- 
dence introduced to make this défense was very unsatisfactory, and 
entirely inadéquate to sustain it. The prospectus of the company 
was wholly promissory, and did not state falsely any existing fact 
Other statements contained in the daily press in regard to the com- 
pany, its condition, capital, and prospects, are not traced to the 
agents of the company. Slight as the évidence is, it shows clearly 
enough that no one made any money eut of the euterprise, but that 
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the projectors, as well as the lot owners, were ail disappointed in 
their expectations. It was an enterprise made possible by the spéc- 
ulative fever so widespread at the time. Its disastrous failure was 
quite like that of a hundred others of like character, and is not évi- 
dence per se, of a conspiracy lo defraud on the part of the promoters, 
but only of a buoyant self-deception in respect to the material possi- 
bilities, and an unreasonable blindness to material diiSculties. Ail 
who took part in the scheme knew its spéculative character, and can- 
not escape liability on the obligations they assumed, unless they can 
put their Angers on false statements of material and existing facts 
which indueed them to make the venture. This they hâve utterly 
failed to do. 

One answer of the many raises another objection. It is that the 
title acquired from the company is likely to fail because the entire 
town site is incumbered by a lien for the purchase money due from 
H. C. Young, vendor of the company, to Hembree, Young's vendor. 
The deed from Young to the company contains a covenant that the 
land is free and unincumbered. The record does not disclose, and 
it is not averred, that the lot owners had in their deeds covenants of 
gênerai warranty of title from the company. If they did not, it is 
difflcult to see how they could object to the payment of a purchase- 
money note on the ground that there was a lien unenforced on the 
property sold them. But let it be conceded that they hâve such gên- 
erai warranties from the company, and that its insolvency renders 
such a warranty worthless. There is still the gênerai warranty of 
Young, who is not shown in any way to be insolvent, which they may 
rely upon to protect them from loss by éviction. In such a case it is 
well settled that the vendee must rely on the covenants of his deed, 
and cannot resist the payment of the purchase money before éviction. 
Topp V. White, 12 Heisk. 165; Wanzer v. Truly, 17 How. 584. 

The receiver appeals from the action of the court below in re- 
fusing to give personal decrees against certain nonresident de- 
fendants, who had been served by publication, and who had per- 
sonally appeared and flled answers. The record shows that the 
case came on to be flnally heard on the bill of the complainant 
against the various lot purchasers, and that pending the hearing, 
at the suggestion of the court, the following-named défendants, E. 
L. French, etc. — 

"Were allowed to withdraw their answers flled in this cause on June 6, 1893, 
but the withdrawal Is allowed wlthout préjudice to the rlghts of complainant, 
and said withdrawal is allowed over the objection of complainant." 

It fùrther appears from the record that: 

"After confirmation of the report of the spécial commissioner showing the 
sale of lots in the town of OardifC in foreelosure of vendors liens under de- 
cree heretofore rendered In the cause, it appearing that the proceeds of the sale 
of lots owned by the défendants hereinafter named are insufflcient to satisfy 
the decrees heretofore rendered against them, the receiver, Boyd Ewing, by 
Bolicitor, appeared and moved the court for personal judgment against those 
défendants who were allowed on the hearing of June 12, 1893, to withdi-aw 
their answers theretofore flled in the cause, for the balances due from thein 
on said decrees, after crediting the proceeds of sales of lots thereon. And 
said motion, being considered, was by the coui't overruled, to which action of 
the court the receiver excepts, and prays an appeal." 
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It ig settled in the case of Creîghton v. Kerr, 20 Wall, 8, 12, 13, 
that the leave to withdraw their answers without préjudice to the 
rights of the complainant did not take away the adrantage which 
the complainant obtained by the voluntaiy appearance of the de- 
fendants, after service by publication, to file answers, and that, 
therefore, the défendants were in court personally at the time the 
decrees below were entered, and that the court had jurisdiction, if 
it was otherwise proper, to enter personal decrees against the de- 
fendants upon the complainant's bill. 

Ninety-second equity rule, adopted by the suprême court April 
18, 1864, provides that, in suits in equity for the foreclosure of 
mortgages in circuit courts of the United States, a decree may be 
rendered for any balance that may be found due to the complain- 
ant over and above the proceeds of the sale or sales, and exécution 
may issue for the collection of the same. It was held in Noonan 
V. Lee, 2 Black, 500, and Orchard v, Hughes, 1 Wall. 73, that, 
without such a rule, personal decrees for the deflciency in a fore- 
closure suit could not be rendered by a court of equity. The prés- 
ent action was for the purpose of foreclosing a vendor's lien re- 
served in a deed, and we think that the rule applies as well to the 
foreclosure of such a lien as to the foreclosure of a mortgage. In 
Ki^g V. Association, 1 Woods, 386, Fed. Cas. No. 7,811, Mr. Jus- 
tice Bradley sald, while presiding on the circuit: 

"The reservatîan of the vendor's lien In the deed of conveyanee Is equal to a 
mortgage taken for the purchase money contempoi-aneously with the deed, anrt 
nothlng more. The purchaser has the equity of rédemption, precisely as if he 
had received a deed, and given a moTtgage for the purchase money." See, 
aiso, Ober v. Gallagher, 93 U. S. 199, 206, 207; Kirk v. Williams, 24 Fed. 
437-442. 

Ail thèse cases clearly show that a lien for the purchase money 
expressly reserved on the face of the deed has, in equity, the same 
effect as a mortgage; and, as the ninety-second rule applies only 
to the équitable foreclosure of a mortgage, we hâve no difficulty in 
holding that the foreclosure of the lien expressly reserved ou the 
face of a deed comes within that rule. It is trae that the ninety- 
second rule, in terms, is not mandatory upon the court; but, un- 
less some reason to the contrary appears, we do not see wliy a 
complainant is not entitled, if such relief is properly prayed for, 
to a Personal decree against the défendant in foreclosure for that 
part of the deed secured by the lien which the proceeds of the sale 
do not satisfy. It was errer in the court below, therefore, ar- 
bitrarily to withhold this relief; and the decrees below should be 
modified so as to make them personal decrees for the amount of 
the purchase money due, and not paid by the proceeds of tlie sale 
of the lots. And it is so ordered. The costs of the appeal and 
cross appéal must be taxed against the appellants, White et al. 
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FIRST NAT. BAKK OF SIOUX CITÏ V. PEAVEÎ. 

(Circuit Court, N. D. lowa, W. D. August 22, 1895.) 

t, FEDERAT, OODRTS— AdMIJSISTEEISG STATB StATUTBS— FoRM OF ReMEDT. 

It seems tbat where a state statute créâtes a rigbt in favor of credltors, 
and provides a remedy for ttie enforcement tliereof, this remedy, wtietlier 
at law or in equity, must be adopted by tlie fédéral courts. It the state 
statute does not create tlic right, but only redeclares a riglit existing in 
tlie absence of statute; then the fonii of remedy in the fédéral courts is 
determined by prineiples whicb difCerentiate légal and équitable jurls- 
diction. 

2. COHPOEATIOXS— UNPAin STOCK — RlQHTS ov Crbditors — Statb Statuïes. 
The right of creditors to look to unpaîd portions of the capital stock as 
a ftrnd for the paymeiit of their claims Is not ereated by state statutes, 
but is derived from gênerai prineiples of law. The enforcement of such 
right, therefore, is not dépendent upon remédies provided by state légis- 
lation ; and if it appear that the state bas, by statute, provided légal remé- 
dies for the enforcement of équitable rights, the ereditor may at his élec- 
tion, when proceeding in a fédéral court, adopt the form of remedy ap- 
propriate in courts of equity, or may sue at law, under the statute. 

S. Samk— Legai. and Equitable Rights. 

The question whetber the right of a créditer to look to unpaid capital 
stock is légal or équitable in its nature, in any particular case, is to be 
determined, it seems, by the foUowing prineiples: If a person bas sub- 
scribed for or purchased the stock under such circumstances that the cor- 
poration itself, and, through it, its ci-editors, can eall upon the stockholder 
for the unpaid portions of the stock, then this claim is one at law, based 
upon the express or implied terms of the subscription or purcliase. If, 
however, by the terms of the original subscription or purehase, no liability 
is assumed to make any further payments to the corporation on this stock, 
and it is agreed between the corporation and the stockholder that the 
stock shall be considered as full paid, then a creditor's right to look to un- 
paid portions of the stock is équitable, and cannot be enforced by action 
at law, unless so provided by statute. 

This was an action brought in a court of the state of lowa by the 
First National Banls of Sioux City against Fz'ank H. Peavey to en- 
force an alleged liability for unpaid portions of capital stock of the 
Sioux City Street-Railway Company. The case was removed to 
this court by the défendant, and flled on the law docket. Défendant 
demurs to the pétition. 

Marsh & Henderson, for plaintiff. 

Wright, Hubbard & Bevington, for défendant. 

SHIRAS, District Judge. This action was brought in the dis- 
trict court of Woodbury county, lowa; and upon the application of 
the défendant, who is a citizen of the state of Minnesota, the same 
was removed into this court. It is averred in the pétition that the 
Sioux City Street-Railway Company is wholly insolvent; that the 
plaintilï is the owner of two certain judgments rendered in the dis- 
trict court of Woodbury county, lowa, against said railway Com- 
pany, and aggregating over $21,000 in amount; that exécutions on 
said Judgments liave been duly issued and returned unsatisfied; and 
that there is no property of the railway company that can be reached 
bv exécution. It is further averred that the défendant hei-ein has 
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been at différent times the owner of 2,744 shares of the capital stock 
of said railway company, and that when said railway Company be- 
came indebted to plaintiff the said défendant then owned stoclc to 
an amount largely in excess of the indebtedness due plaintiff; that 
neither the défendant nor any other person ever paid to the com- 
pany any sum for said shares of stock, which were issued without 
any payment being made therefor; that the défendant still owns 
stock in said company in an amount largely greater than the amount 
of the judgments held by plaintiff; that the stock issued to the de- 
fendant purported to be full paid, and thereby, by reason of the 
action of the défendant in receiving and holding said shares of 
capital stock, the street railway company appeared to be the owner 
of property not in fact possessed by it; that the capital stock in 
question was false and fraudulent, because the défendant paid 
nothing therefor, and theref ore a f raud was committed upon the 
plaintiff. To this pétition a demurrer is interposed on the ground 
that an action at law cannot be maintained in this court, the remedy 
being in equity only; that it does not appear that any assessment 
lias been made upon the stockholders; and that there is a defect 
of parties, in that the street-railway company and the other stock- 
holders and creditors are necessary parties. 

In the case of Bank v. Peavey, 64 Ped. 912, pending in the South- 
ern district of lowa, the same questions were fully considered by 
Judge Woolson, and the demurrer was overruled. The pétition in 
this case is, in some respects, inartiflcially drawn; and, in the case 
just cited, Judge Woolson was inclined to hold that the pleader ap- 
parently intended to include two causes of action in the one count. 
There is ground for this view, yet I think the better view is that the 
pleader in fact intended to déclare only upon the liability of the 
stockholder to respond to creditors for the amount remaining 
unpaid upon the shares of stock held by him in the insolvent cor- 
poration. If the pleader intended to aver a cause of action under 
the provisions of section 1621, McClain's Code lowa, which déclares 
that "intentional fraud in failing to comply substantially with the 
articles of incorporation, or in deceiving the public or individuals 
in relation to their means or liabilities, shall subject those guilty 
thereof to flne and imprisonment or both at the discrétion of the 
court. Any person who has sustained injury from such fraud, may 
also recover damages therefor against those guilty of participating 
in such fraud," — it would be necessary to show by proper averments 
that deceit had been practiced by the défendant upon the plaintiff 
in regard to the means or property of the street railway company; 
that such deceit had caused injury to the plaintiff; and the prayer 
would be for the recovery of the damages thus caused. It is not 
charged in the pétition that the plaintiff was in any manner deceived 
or misled by any act of the défendant; nor is it averred that plain- 
tiff was induced to crédit the street-railway company by reason 
of the apparent amount of capital stock issued by the company ; nor 
is it averred that when the plaintiff became a créditer of the com- 
pany it was not fully aware of the real facts of the case; nor is it 
charged that the plaintiff was in any way, or in any amount, dam- 
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aged by any act or représentation, of défendant. Furthermore. the 
prayer for judgment is one only, and it asks judgment for the entire 
amount due upon the judgments lield by it against tbe street-railway 
Company, and not for the damages caused plaintiff by any deceit 
practiced upon it, which damages might well be far less than tbe 
amount of the judgments owned by plaintiff. For thèse reasons, 
I hold that the pétition, which contains but one count, and but one 
prayer for relief, must be construed to set forth but one cause of 
action, and that is based upon the right of a créditer to reach ail 
unpaid portions of the capital stock of the debtor corporation, and 
subject the same to the payment of the debt due him. The question 
in dispute, and presented by the demurrer, is whether this right 
can be enforced, under the facts of this case as now made to appear, 
in an action at law, or -whether the remedy is solely in equity. 

In the briefs of counsel, much space is devoted to the point 
whether the fédéral court is bound by the rulings of the state su- 
prême court upon similar questions of practice. The rule, as I 
gather it from the décisions of the suprême court, is that where a 
state statute créâtes a right in favor of creditors, and provides a 
remedy for the enforcement of the right thus created, then this 
remedy, whether at law or in equity, must be adopted, regardless of 
the tribunal in which the proceedings are had. If, however, the 
state statute does not create the right sought to be enforced, but 
only redeclares it, so that it would exist in the absence of the state 
statute, then it exists as a provision of the gênerai or common law, 
and when its enforcement is sought in the fédéral courts the form 
of the remedy is determined by the principles which differentiate 
légal and équitable jurisdiction in thèse courts. PoUard v. Bailey, 
20 Wall. 520; Mills v. Scott 99 U. S. 25; Terry v. Little, 101 U. S. 
216; Bank v. Francklyn, 120 U. S. 747, 7 Sup. Ct. 757; Clark v. Bever, 
139 U. S. 96, 11 Sup. Ct. 468. The décision of the suprême court in 
Sawyer v, Hoag, 17 Wall. 610, and numerous later rulings based 
thereon, hâve flrmly established the principle that the unpaid por- 
tions of corporate capital stock form a trust fund for the benefit of 
the creditors of the corporation. The right of the creditor to look 
to this fund for the payment of corporate debts is not created by 
state statute, but is derived from gênerai existing légal principles, 
and therefore its enforcement in fédéral courts is not dépendent 
upon the existence of remédies provided by state législation. The 
pétition in the case now before the court is clearly based upon the 
gênerai principle recognized in Sawyer v. Hoag, supra. The form 
of the remedy sought is that provided for in the statute of the state 
in cases wherein a légal liability exists against the stockholder for 
unpaid portions of the stock subscribed for. If, therefore, the 
action was purely one to recover the unpaid portions of the stock, 
or, in other words, was to enforce, in effect, the contract of subscrip- 
tion, which, in turn, is a légal liability existing primarily between 
the corporation and the stockholder, but which the state statute 
renders available to creditors in actions at law, I would see ko ob- 
jection to sustaining the action at law in this court. In fact, however, 
this is not the case made in the pétition. It is therein averred that 
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the street-ràilway company issued to the défendant stock apparently 
full paid, wàereas no money was paid tlierefor, It is net averred 
that any légal contract existed between the défendant and the cor- 
poration, whereby the latter could compel payment of any sum by 
the défendant for said stock. On the contfary, the allégations of 
the pétition would seem to négative the existence of any such con- 
tract, right, or claim, as between the défendant and the corporation. 
The right of the plaintiff, as a creditor of the corporation, to compel 
payment from the défendant, is not based upon any strictly légal 
right growing out of a contract of subscription to the capital stock 
made by défendant, but is rather based upon the équitable principle 
laid down in Sawyer t. Hoag, to wit, that the unpaid portions of 
corporate capital stock form a trust fund for the beneflt of the cred- 
itors of the corporation, and that ail transactions between the cor- 
poration and its stockholders affecting the trust fund will be closely 
scrutinized, and, if found tô be unfair towards the creditor, will be 
annulled or disregarded. The légal right of contract esists between 
the corporation and its stockholders, but a contract valid as between 
the corporation and the stockholders may be abrogated in favor of 
creditors. Sawyer v. Hoag, 17 Wall. 610; Richardson's Ex'r v. 
Green, 133 IJ. S. 30, 10 Sup. Ct. 280; Glark v. Bever, 139 U. S. 96, 
11 Sup. et. 468. 

The question whether this is a purely équitable right, not available 
in an action at law, is one upon which the décisions are not in accord. 
Upon principle, the true rule, it seems to me, is that where a person 
bas subscribed for or purchased stock in a corporation under such 
circumstances that the corporation, and, through it, the creditors 
of the corporation, can call upon the stockholder for payment of the 
unpaid portion of the capital stock, then this claim is one at law, 
based upon the express or implied terms of the subscription or 
purchase of the stock. If subsequently to the subscription or pur- 
ehase, thus creating a contract right to call for the unpaid por- 
tions of the stock, an agreement is entered into between the cor- 
poration and the stockholder, whereby the latter is relgased from 
liability on the stock held by him, this release, though good between 
the corporation and stockholders, may not be binding upon credit- 
ors, if injurions to them, or in fraud of their rights; and, as they are 
not parties to it, its validity may be attacked in an action at law. 
Tn such a Case the plaintifE's right of action at law would be based 
upon the légal effect of the original contract of subscription or pur- 
chase, and the contract of release would be a matter of défense, and 
when relied on as such its validity would be open to investigation 
in the law action. If the release was found to be valid, not only 
as against the corporation, but also against the creditors, it would 
then be a good défense against the action based upon the original 
contract of subscription or purchase. If, however, the release was 
found to be in fact in fraud of the rights of creditors, then it would 
not be binding upon them, and would not constitute a défense to 
the law action based upon the subscription, and the judgment would 
go in favor of the creditor upon the légal right of recovery created 
by the contract of subscription or purchase. If, however, by the 
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terms of the original subscription or purchase, no liability is as^ 
sumed by the stock purchaser to tbe corporation for any further 
payments upon such. stock, and it is agreed, as part of the contract 
of subscription or purchase between the corporation and the stock- 
holders, that the stock shall be deemed to be lull paid, and it is 
issued in this form, then the creditors' rights, if any, are équitable, 
and cannot be enforced in an action at law, unless the statute of the 
State so provides. In such case the creditors cannot déclare at 
law upon the original contract of subscription, for it created no légal 
cause of action. The right of the creditors in such case is based up- 
on the équitable doctrine that the capital stock is deemed to be a 
trust fund created for the benefit and protection of the creditors of 
the corporation. Unless expressly so authorized by statute, a court 
of law cannot enforce equities, unless there is also a cause of action 
at law as the basis of the proceeding. In cases wherein a person has 
subscribed for or purchased stock in a corporation, and by the terms 
of subscription or purchase, Tiewed as a contract between the cor- 
poration and the stockholders, the latter is not bound for any 
further payments on the stock, but is expressly released therefrom, 
the creditors hâve no légal ground for recovery against the stock- 
holder on this contract of subscription, but they may appeal to the 
court for relief upon the équitable grounds already suggested. 

If I correctly interpret the allégations of the pétition in this case, 
it would seem that it falls within the latter category; that in fact 
the plaintiff is not seeking to enforce a contract right or légal cause 
of action, but, in effect, is asking the court to annul the contract 
between the corporation and the défendant, as a fraud upon credit- 
ors, and to protect the equities of the plaintiff, rather than to en- 
force any strictly légal right held by him. There certainly can be 
no question that a fédéral court of equity would hâve jurisdiction 
of a Mil brought by a créditer for the enf orcement of his rights under 
the assumed circumstances, and, in the absence of a state statute 
creating a new légal remedy, the remedy would be exclusively in 
equity in ail cases wherein, by the terms of the original contract of 
subscription, the subscriber was not bound to the corporation for 
any further pajinents on the stock purchased. Sawyer v. Hoag, 17 
Wall. 610; Sanger v. Upton, 91 U. S. 56; Oountv of Morgan t. 
Allen, 103, U. S. 498; Scovill v. Thayer, 105 U. S. 143. If it be fur- 
ther true that the statute of lowa créâtes a remedy at law for the 
enforcement of équitable rights, then it follows that a litigant in the 
fédéral court has a choice of remédies. He may avail himself of 
the new statutory légal remedy, if it be sufflcient to meet the exigen- 
cies of the particular case, or he may proceed under the undoubted 
équitable jurisdiction which exists in the fédéral court, and which is 
not destroyed or limited in any degree by the création of a légal 
remedy by state législation. 

The case haying been removed from the state court by the défend- 
ant, it is open to the plaintiff to détermine whether, in this court, he 
will proceed at law or in equity. He has the right to reform his 
pleadings, and to sélect either the law or equity side of the court 
as the forum of litigation. The présent order will therefore be that 
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the demurrer is overruled, and that the plaintiff be required to re- 
form the pétition, and, in doing so, to détermine whether the case 
shall be proceeded with at law or in equity, and, in either event, 
that the pleading be made clear and spécifie, — such reformed péti- 
tion to be filed within 20 days. 



PAULY V. O'BRIBN. 

(Circuit Court, S. D. Californla. August 18, 1895.) 

No. 598. 

Banks and Banking— Negotiable Instbuments. 

Wliere a person, at the soUcitation of national bank offlcers, gave hls 
note to the bank to take up the note of a stranger, for the purpose, ai^ 
stated by the offlcers, of gettlng the old note "out of the past-due notes,-' 
Mrf, that the maker of the new note was liable to the recelver of the bank, 
on a renewal of the note, whether the transaction was a rea! one, or a 
mère trick to make it appear to the government and the creditors and 
stockbolders that the bank had a valuable asset which it in fact did nor 
hâve. 

This was an action at law by Frederick N. Pauly, receiver of the 
California National Bank of San Diego, against J. E. O'Brien on 
a promissory note made by the latter to the bank. 

David L. Withington, for plaintiflC. 

E. W. Britt and Works & Works, for défendant 

ROSS, Circuit Judge. This is another of the many rascally trans- 
actions disclosed in suits brought before this court in connection 
with the insolvent California National Bank of San Diego. The 
action is upon a promissory note executed by the défendant to the 
bank, and is submitted to the court upon an agreed statement of 
facts which shows — First, that the facts alleged in the complaint, 
which is in the ordinary form in such actions, are true; and, second, 
the purpose of the note and the circumstances under which it was 
executed, which are, in substance, as foUows: On the 15th day of 
November, 1889, one Naylor was indebted to the bank in the sum of 
13,714.40, evidenced by his promissory note, secured by a deposit 
with the bank of a lot of jewelry as collatéral. Naylor was insol- 
vent, and, on the day named, the bookkeeper of the bank, who was 
a brother of the défendant, at the instance of its vice président, one 
D. D. Dare, asked the défendant to give his note to the bank in 
place of and to take up that of Naylor, at the time stating "that 
Naylor's note was past due, and was secured by coUaterals whicli 
were believed to be ample to pay the note, and that the bank wanted 
to get the note out of the past-due notes, and that the Naylor note 
and collaterals were to be collatéral to the note to be given by him, 
and would wipe his note out when the collaterals were disposed of, 
assuring him that the bank held jewelry as collatéral sufQcient 
to pay it." The défendant consented to this request, and, pur- 
suant thereto, executed his note to the bank for the sum of $3,- 
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714.40, "and the Naylor note was entered as paid on the books of 
the bank, and the O'Brien note was entered as a discount for its 
face." Thereafter, the bank sold "some or ail" of the jewelry for 
the sum of |1,150, and credited that amount on the note given by 
the défendant. Subsequently, and on the 21st of March, 1891, the 
bank informed the défendant of the sale, at wMch time he executed 
to the bank a new note, for the amount of the flrst one, less the 
amount realized by the sale of the jewelry; and still later, to wit, on 
the 21st of July, 1891, défendant executed to the bank, in renewal of 
the one last mentioned, the note isued on herein, the amount of 
which was the amount of the note of March 21, 1891, without inter- 
est. Each and ail of the notes executed by the défendant, proceeds 
the agreed statement, "were given without any other considération 
than hère stated, and that the only knowledge said Naylor had of 
the matter was that Dare told him that the jewelry had been sold, 
and applied on the note. Tbe Naylor note had been carried, and 
each of the O'Brien notes were carried, among the assets of the bank 
upon its books and in its statements to the comptroller, as an asset 
for their face." 

Upon thèse facts, I think it clear that the plaintifE is entitled to 
judgment. It is said for the défendant that the note sued on was 
without considération. Not so, according to the agreed statement 
of facts, for it is there stated that it was executed in place of and 
to take up the note of Naylor, then represented by the bank offlcers 
to be past due, and to be secured by coUaterals which were believed 
to be ample to pay it, and which they represented the bank wanted 
to get "out of the past-due notes," and which, together with the col- 
laterals, were to stand as collatéral to the note executed by the 
défendant, upon the exécution of which the Naylor note was entered 
as paid on the books of the bank, and the défendantes note was 
entered thereon "as a discount for its face." It thus appears that 
the défendant executed his flrst note, subsequently renewing it 
from time to time, and ultimately by the note in suit, for the purpose 
of having it take the place of the Naylor note, which, together with 
the coUaterals, "were to be collatéral to the note" given by him. If, 
however, this was not really the case, but that, in truth, the trans- 
action was a mère trick to make it appear to the government and to 
the creditors and stockholders of the bank that it had a valuable 
note when in fact it did not hâve one, the resuit must be the same, 
for, when parties employ légal instruments of an obligatory char- 
acter for fraudulent and deceitful purposes, it is sound reason, as 
well as pure justice, to leave him bound who has bound himself. It 
will never do for the courts to hold that the ofiQcers of a bank, 
by the connivance of a third party, can give to it the semblance of 
solidity and security, and, when its insolvency is disclosed, that the 
third party can escape the conséquences of his fraudulent act. Un- ' 
doubtedly, the transaction in question originated with the ofiflcers 
of the bank, but to it the défendant became a willing party. It would 
require more credulity, tbw I ppssess to believe that the défendant, 
when his brother, who was the bookkeeper of the bank, came to him 
with the proposition of its vice président, in its every suggestion and 
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essence de^eptive-and fraïiidulent, did not know its true character 
and purpose. $o faf as appéars, !Naylor'was a total étranger to 
him. Why should iiè exécute his note to take up the note of Nay- 
lor? What moved Kim to do it, except to enable the offîcers of tlie 
bank to supplant fhéoverdue note of Naylor witli a live note, which. 
he now insists was liyitliout considération and purely Toluntary, but 
wlaicà enabled the bànk officers to make a deceptiye, and therefore 
fraudulçnt, showing of assets? Obviously, nothing. There will be 
judgment for the plaintiff for the amount due upon the note sued 
upon, accprding to its terms, with costs. 



PRICKHTT T. CITÏ OF MARCELINB.1 
(Circuit Court of Appeals, EIghth Circuit. June 4, 1895.) 
No. 604. 
UtfSJCivms, Bonds— Seahcy Cornsm v. Thompson, 18 C. G. A. 849, 66 Fkd. 92, 

FOI,LOWED. 

In Error to the Circuit Court of the United States for the Western 
District df Missouri. 

This Veas an action at law by William R. Prickett against the city 
of Marceline, Mo,, tb recover on certain municipal bonds. A jury 
was waivéd, and the case submitted to the court on the proofs. The 
court found the issues generally for the défendant, and rendered 
judgment "accordingly. ■ 65 Fed. 469. The plaintiff brings error. 

H. A. Clovér, for plaintiff in error. 

Harry K. "ÇVest and Samuel W. Moore, for défendant in error. 

' Before CALDWELL, SANBORN, and THAYEB, Circuit Judges. 

PER OUEIAM. This case is afBrmed on the authority of Searcy 
County T. Thompson, 13 G. 0. A. 349, 66 Fed. 92. 



NÔRT'HWKSTERN MUT. LIFE INS. 00. T. QUINN et aL 

(Circuit Court, W. D. Micliigan, S. D. July 23, 1893.) 

1. Olehks of CotiKT— Febb and Commissions. 

Ttie clerk is-not entitled to any commission on the amount of the ac- 
ceptoa bid in a foreelosure sale where the sale is conducted by a spécial 
master, who, under direction of the decree, himself pays over the proceeda 
to the mortgagée, so that no money cornes into thé clerk's hands. 

8. Samb. 

The decree was not vold If erroneous, and, after exécution, an objection 
by the clerk was too late. 

This was a bill for the foreclosure of a mortgagè brought by the 
Northwestern Miitiial Life Insurance Company against Thomas B. 
Quinn, Mary Quinn, Herman N. Williams, Elizabeth Williams, and 
John Dennèty. Heard on the pétition of Charles L. Fitch, clerk of 
the court, for an allowance of the statutory percentage on the 
amount bid at the foreclosure sale. 

1 Rehearlng pending. 
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More & Wilson, for complainant. ' 

Charles L. Fitch, in pro. per. 

LURTON, Circuit Judge. On the 24th of May, 1894, a decree for 
the foreclosure of a mortgage was made by the circuit court, and 
John S. Lawrence was appointed a spécial master for the purpose 
of executing the decree. This decree was for the purpose of satis- 
fying the amount due to the complainant, as âxed by the decree, 
of $2,520.75, and the costs. The said master in chancery by the 
decree was ordered, out of the proceeds of sale, to "retain his fées, 
disbursèments, and commissions on said sale, and pay to complain- 
ant, or its solicitors, its costs in this suit to be taxed, and also the 
amount so reported, due as aforesaid, together with légal interest 
thereon, as aforesaid, from the date of said report, or so muûh 
thereof as the purchasé money of the mortgaged promises will pay 
of the same; and that the said master take receipts for the amount 
so paid, and file same with his report; and that he bring the sur- 
plus moneys arising from said salé, if any there be, into court with- 
out delay, to abide the further order of this court." In pursuance 
of this decree, the master sold the mortgaged premises February 
13, 1895, for |2,837.41, the complainant being the purchaser. No 
money except for the fées, disbursèments, and commissions of the 
master was actually paid him, he taking the complainant's receipt 
for the purchasé price, as having been paid on complainant's debt, 
and for the taxed costs of the causé. The master filed his report 
of sale and the receipts of the comiplainaiit, and showed that there 
was no surplus to be returned into court. Théreupon Charles L. 
Fitch, clerk of said court, flled his pétition, setting out the f acts as 
above, wherein he insisted that, notwithstanding the decree, the 
raaster should hâve required thé Complainant to pay the amount of 
its bid in money, and that this pùrchase money should hâve been 
paid into the registry of the court, under sections 995, 996, of ' the 
Revised Statutes of the United States, and that in such case peti- 
tioner would be entltled to 1 per cent, of said moneys for receiving, 
keeping, and paying out the same, as provided by section 828 of the 
Revised Statutes. The prayer of the pétition is that the complain- 
ant may be ordered to pay the amount of its bid "over to said master 
in chancery, or into the registry of this court, tobe disposed of as 
required by law, unless it shall vôluntarily pay over to your peti- 
tioner one per cent, thereof, as and for the clerk's statutory per- 
centage thereon." Section 828, Rev. St., among other things, pro- 
vides that the clerk shall reçoive, "for receiving, keeping and pay- 
ing out money, in purSuance of any statute or order of court, one 
per centum on the amount so received, kept ànd paid out." It is 
manifest that this was intended to compensate the clerk for the 
service and responsîbility of "receiving, keeping, and paying out 
money" under any statute or order of the court. Mr. Fitch has 
never actually received, kept, or paid out any part of the money on 
which he now claims a commission. The clerk is not entitled to 
this statutory commission unless the money has either actually or 
constnictively passed through his hands. In re Goodrich, 4 Dill. 
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230, Fed. Cas. No. 5,541; Leech v. Kay, 4 Ped. 72; Blake v. Hawkins, 
19 Fed. 204; Fagan v. Cullen, 28 Fed. 843; The Serapis, 37 Fed. 
437; Smith v. The Morgan City, 39 Fed. 572; Easton v. Eail-way Oo., 
44 Fed. 719. 

The contention of the clerk that this purchase money was ever 
constructively in his hands is equally unfounded. No money ever 
in fact came into the hands of the master who made the sale. Hav- 
ing been directed by the decree of the court to pay to the complain- 
ant the costs taxed in the cause, and the amount of its mortgage 
debt, with interest, the master was entirely justifled in taking the 
complainant's receipt, it being the purchaser. But if money had 
been paid to the master, and he had paid it out as directed by the 
decree, how could it be said that this money had ever been con- 
structively in the hands of the clerk? Certainly, the clerk was never 
responsible for any part of it, and his bond had never protected it. 
The master, in receiving and paying out this fund, was acting by 
direction of the decree appointing him, The theory that he should 
liave ignored the decree, and paid the proceeds into court, is based 
upon the suggestion that the decree, in so far as it directed him to 
pay out the purchase money to the extent of the costs and debt, was 
void, as contravening section 995, Rev. St. That section reads as 
follows: 

"AU moneys paid Into any court of the United States, or recelved by the offi- 
cers thereof, In any cause pending or adjudleated In such court, shall be f orth- 
wlth deposited with the treasurer. an assistant treasurer, or a designated 
depositary of the United States, in the name and to the crédit of sueh court; 
provlded, that nothlng hereln shall be construed to prevent the delivery of 
any such money upon securlty, according to agreement of parties, under the 
direction of the court" 

That the master was an ofiScer of the court is plain. U. S. v. 
Hartwell, 6 Wall. 385; Thomas v. Railway Co., 37 Fed. 548. 

In the absence of a direction to make some other disposition of 
the proceeds, a spécial master should comply with the statute, and 
pay the proceeds of sale to the designated depositary of the United 
States, to t^e crédit of the court. To hâve done so in this instance 
would hâve been to disregard the decree, which explicitly ordered 
him to make the very disposition of the proceeds which he did make. 
The question as to whether the decree was inadvertently made was 
not for the master to quibble about. The proviso to the section 
cited seems to leave it within the power of the parties, under direc- 
tion of the court, to hâve the fund disbursed by the master to those 
entitled, as a delivery on security satisfactory to those interested. 
No reason appears for construing this section of the statute as de- 
priving the court of authority to make such spécial order as is 
deemed wise and prudent with regard to the spécial case, leaving 
the statute to cover cases where no disposition of the fund is made 
by decree. The authorities upon this question are not harmonious, 
and there is no reason for now deciding the question. Easton v. 
Eailway Co., 44 Fed. 719; Thomas v. Railway Go., 37 Fed. 548. The 
decree under which the sale was made and the proceeds disbursed 
was not void. It was, at most, erroneous in respect to the disburse- 
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ment by the master, There was no application for its modification, 
as in Thomas v. Eailway Co., heretofore cited. If I treat the prés- 
ent proceeding as an application for its modification, it cornes too 
late, for the decree has been fuUy executed. If the clerk conceives 
his légal commission affected by an inadvertent order, he should at 
the time raise the question by an application for a modification. 
He cannot stand by and let the decree be executed, and then ask 
commissions upon the theory that the decree which kept him from 
receiving, keeping, and paying out the fund was Toid, or that it con- 
structively placed the fund ia his hands. The application must be 
disallowed. 



WANAMAKEE et al. v. COOPEE, CoUector. 

(Circuit Court, E. D. Pennsylvania. June 25, 1895.) 

No. 24. 

1. CusTOMS DuTiEs— Classification— Men's Leathbb Gloves. 

"Men's leather gloves, prick-seam and embroidered," were dutiable, un- 
der the act of October 1, 1890, at $1 per dozen and 50 per cent, ad valorem, 
not at $1.50 and $2 and 50 per cent, ad valorem. 

8. Samb— ToTs— TiNSEL Thread pob Christmab Tbees. 

Métal thread, known as "tinsel," "tinsel thread," "lametta," etc., but nev- 
er as a "toy," was not dutiable as such, under the act of October 1, 1890. 
merely because it Is used almost exelusively for decorating Ohristmas 
trees. 

8. Same— WooL Knit Hats. 

"Wool knit hats," Involced as "red fez caps," held dutiable as wearing ap- 
parel (afflrming the décision of the board of gênerai appralsers, In the ab- 
sence of évidence by appellant). 
i. Same. 

The fact that a "toy," broadly deflned, Is an article malnly intended for 
the amusement of children, does not warrant the conclusion that anything 
chiefly used to decorate an object designed to amuse children is ito be clas- 
sifled as a "toy." 
5. Samb— FuRNisHED Needle Cases. 

An article which is involced and Intended to be sold as a single thlng is 
not resolvable into its constituents for purposes of ascertalningi duty. Eeld, 
therefore, that cases contalnlng needles, Imported as an entirety, and de- 
signed to be sold as "fumlshed needle cases," must be classlfied as intégral 
articles accordlng to their components or chlef value. 
8. Same — Papier Machb. 

Merchandise Invoiced and known (and in this instance sold) as papier 
mâche is dutiable as such, though every constituent of papier mâche may 
not be présent in the composition of which it is made. 

This was an application by John Wanamaker and others, import- 
ers of certain merchandise, for a review of the décision of the board 
of gênerai appraisers afflrming the décision of the collector of the 
port of Philadelphia as to the rate of duty upon the said merchandise. 

Among the imports in question were certain "men's leather gloves, 
prick-seam and embroidered." Thèse were assessed by the appraiser 
at a cumulative duty of $1.50 and |2 per dozen and 50 per cent, ad 
valorem, under the tariff act of October 1, 1890. The importer 
claimed by his protest that they were dutiable only at |1 per dozen 
and 50 per cent, ad valorem. The appraiser's décision was afiSrmed 
v.69F.no.6— 30 
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by the collector and the board of United States gênerai appraisers. 
Part of the merchandise consisted of "wool knit bats," whicb were 
invoiced as "red fez caps." Tbese were appraised as wearing ap- 
parel by the appraiser, and his décision was affirmed by the collector 
and the board of gênerai appraisers. 

Frank P. Prichard, for plaintiffs. 

Ellery P. Ingham, U. S. Atty., for the Government. 

DALLAS, Circuit Judge. This is an appeal from a décision of 
the board of gênerai appraisers by which questions are presented as 
to the rates of duty applicable to five articles. 

1. Their décision as to "men's leathér gloves, prick-seaui and em- 
broidered," conflicts with judicial authority, and therefore cannot be 
sustained. 

2. As to the wool knit hats, the appellants offered no évidence, and 
the décision as to thèse articles will stand. 

3. As to the use and trade-name of the article described in the 
opinion of the board of appraisers as "métal ornament for Ohristmas 
trees," there is, under the évidence, no room for doubt. Its principal 
and almost exclusive use is for the décoration of Ohristmas trees, 
and it is known in the trade as "tinsel," "tinsel thread," "lametta," 
etc., but never as a "toy." In fact, it is a métal thread, though, in 
the condition in which it was imported in this instance, it is not fit 
to be employed as a métal thread, for embroidering or other manu- 
f acturing purposes. I do not understand that the board of apprais- 
ers found thèse facts to be otherwise than I hâve stated them. If 
they had done so, I would, of course, hâve regarded their finding 
with much respect. There. is, however, no conflict of évidence, and 
the only question is as to the correctness of the conclusion which 
they deduced from the clearly-established facts. Their décision was 
wholly founded upon the assumption that because a toy, broadly de- 
flned, is an article mainly intended for the amusement of children, 
therefore anything which is chiefly used to decorate an object de- 
signed to amuse children should itself be taken to be a toy. I think 
this reasoning is unsound. In common speech the word "toy" cer- 
tainly bas no such comprehensive signiflcance, and the évidence 
shows that, in the trade, the material in question is not known or 
designated as a toy. When placed upon Ohristmas trees, it does, 
no doubt, contribute to the amusement of children , but so do many 
things which could not with any aptitude be classiûed as toys. A 
toy is a thing to amuse children, but it does not f ollow that every- 
thing which amuses them, or which enters into a device for their 
amusement, is in itself a toy. I am constrained to overrule the dé- 
cision of thé board of gênerai appraisers as to this merchandise. 

4. Protest 8704b related to an importation of needle cases f ur- 
nished with needles. If separately considered, as the appellants con- 
tend they should be, thèse cases would be dutiable, and the needles 
would be free. The board of appraisers found, however, that the 
cases, with their contents, were invoiced and imported as an entirety, 
and deslgned to be sold as "f urnished needle cases" ; and they there- 
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fore held that they should be classifled as intégral articles according 
to their components of chief value. I am of opinion that this view 
of the matter is correct; that an article which is invoiced and in- 
tended to be sold as a single thing is not resolvable into its constit- 
uents for the purpose of ascertaining its liability to duty. The dé- 
cision as to thèse articles will stand. 

5. The board of appraisers found that certain imported marchan- 
dise consisted of "articles known as papier mâche," and therefore 
held that it was dutiable as papier mâche. This flnding of fact is 
unquestionably correct, and the conclusion stated was also right. 
Articles invoiced, known, and (in this instance) sold as papier mâche, 
cannot be relieved from payment of duty as such, upon the ground, 
hère set up, that every constituent of true papier mâche was not prés- 
ent in the composition of which they were made. The décision as to 
thèse articles will stand. 

Let judgment be entered in accordance with this opinion. 



ZIMMERK et al. v. UNITED STATES. 
(Circuit Court, S. D. New York. May 9, 1895.) 

CUSTOMS DUTIES — CLASSIFICATION — SiLK VesT ChaTKS. 

Silk vest chains, in which silk is the coinpouent of chlef value, were 
dU'tiaDle at 50 per cait. ad valorem, under paragraph 3S3 of the act of 
March 3, 1883, and not at 25 per cent, as "jewelry," under Tarliî Ind. 459. 

This was an application by Henry Zimmern & Co. for a reviev. 
<if the décision of the board of United States gênerai apprais- 
ers affirming the décision of the collector for the port of New Yor]; 
in respect to the classification for duty of certain merchandise im- 
ported by them. 

The merchandise in question consisted of vest chains, which are 
silk guards or chains used for watches and eyeglasses. Silk is 
the component of chief value, and the collector imposed a duty of 
50 per cent, ad valorem, under paragraph 383 of the act of March 
3, 1883. The importers protested on the ground that the goods 
were dutiable at 25 per cent., as "jewelry," under Tariflf Ind. 459. 
The board of appraisers afflrmed the collector's décision, saying 
that the goods were not commercially or popularly known as "jew- 
elry." 

Albert Comstock (of Comstock & Brown), for importers. 
Jason Hinman, Asst. U. S. Atty., for the United States. 

TOWNSEND, District Judge (orally). It does not appear, that 
there is any commercial désignation for jewelry which includes thèse 
silk vest chains. The article is not jewelry in the ordinary sensé of 
the Word, nor is it considered jewelry by the trade. The décision 
of the board of gênerai appraisers is afflrmed. 
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DAVOCK V. CHICAGO & N. W. B. 00. 

(Circuit Court, N. D. Illinois, N. D. July 27, 1895.) 

Patents for iNVENTiONs—NovELTy— Angle Splicb foh Railway Joint. 

Letters patent No. 228,347, issued June 1, 1880, to James Hawks, for 
"angle spllce for railway joint," consisting of "a splice made angular in 
cross section, and having its base flange constructed with a bend whereby 
the base flange of the splice is adapted to fit upon the bases of two abut- 
ting rails of unequal height," are not void on their face, for want of pat- 
entable invention and novelty, although tbey inferentlaUy admit that angle 
splices are not new for that purpose, and only claim them when bent 
as described, and although they state that "thèse joints hâve usually been 
formed by flsh plates, the ends of which were arrangea at différent 
heights, corresponding wlth the position of the rails." 

In Equity. On demurrer to bill. 

Suit by Harlow P. Davock against the Chicago & Northwestern 
Railroad Company to restrain the infringement of a patent. 

Charles Loughridge, for plaintiff. 
George Payson, for défendant. 

SEAMAN, District Judge. The défendant demurs to a bill of 
complaint alleging infringement of letters patent No. 228,347, is- 
sued to James Hawks, Juue 1, 1880, for "angle splice for railway 
joint," and assigned to the complainant. The first claim of the 
patent is this: 

"A splice made angular in crot.s section, and having its base flange, 1, con- 
structed with a bend, k, whereby the base flange of the splice is adapted to fit 
upon the bases of two abutting rails of unequal height, and having its verti- 
cal web, L, fitted under the heads of the abutting rails, substantially as set 
forth." 

And the second claim is for a combination, with rails of unequal 
height, of two of the angle splices of the first claim, bpltéd to the 
rails. 

The sole ground asserted for the demurrer is that the patent "is 
wholly invalid on its face, for want of patentable novelty and in- 
vention." It is unquestionable that this objection may be taken 
by demurrer, and it is equally clear that the demurrer should be 
overruled, and the complainant put to answer, if the question of in- 
vention or novelty is fairly open to doubt. Oftentimes a showing 
of the prior state of the art will demonstrate that to be true in- 
vention which does not seem to possess this merit on first impres- 
sion, and when read in the simple terms of the patent, and ail 
light in that direction is shut out if the demurrer is sustained. 
The argument that the court can take judicial notice of certain 
facts which are of common understanding does not apply, as it 
would require, for the purposes of this case, an assumption of 
knowledge, not only of the methods which had been employed for 
joining the rails, but of the practical difBculties, under varions con- 
ditions, which were met, and the measure in which the means 
theretofore employed had failed, and the alleged invention had 
succeeded, in overcoming them. It would be an innovation for the 
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court, upon this issue, at least, to thus bring to bear any informa 
tien it might possess or obtain aliunde the patent. But it is fur- 
ther urged : This patent states that the invention is "new and use- 
ful improvements in angle splices for railway joints," and there- 
fore admits that angle splices are not new for the purpose; that it 
states, of the prior art, that "thèse joints hâve usually been formed 
by flsh plates, the ends of which were arranged at différent 
heights, corresponding with the position of the rails"; and, finally, 
that it does not clalm the angle splice "by itself, broadly, but only 
when bent in the particular way described." There is great force 
in thèse objections, and they certainly raise serions doubt of 
patentable novelty in the device. Nevertheless, they do not, in 
my opinion, so far overcome the presumptions in favor of the pat- 
ent that the complainant should be foreclosed from the showing 
(which, it was asserted in the argument on his behalf, could be 
made) of the long-feit want in railroad construction, especially 
with the adoption of heavier rails for increasing traflSc and speed; 
of attempts and failures to find a remedy, and the extent to which 
it was supplied by the alleged invention, and of the extensive use 
which followed, — ail being circumstances entitled to considération 
in case of doubt, and upon which the doubt may be resolved in 
favor of the patentée. Toplifl v. Topliff, 145 U. S. 156, 164, 12 Sup. 
et. 825. In view of the définition of patentability by the suprême 
court in respect of inventions of great simplicity, — Loom Co. v. Hig- 
gins, 105 U. S. 580; Consolidated Safety-Valve Co. v. Crosby Steam 
Gauge & VaJve Co., 113 U. S. 157, 5 Sup. Ct. 513 ; Magowan v. Pack- 
ing Co., 141 U. S. 332, 12 Sup. Ct. 71; Barbed-Wire Patent, 143 U. S. 
275, 12 Sup. Ct. 443, 450; Gandy v. Belting Co., 143 U. S. 587, 12 Sup. 
Ct. 598; Topliff v. Topliff, 145 U. S. 156, 12 Sup. Ct. 825; Krementz 
V. S. Cottle Co., 148 U. S. 556, 13 Sup. Ct 719; and National Cash- 
Register Co. v. Boston Cash-Indicator & Recorder Co., 156 U. S. 
502, 15 Sup. Ct. 434, 1041,— it is my opinion that détermination of 
the validity of this patent should be left to final hearing upon 
proofs, and that the demurrer should be overruled. It is so 
ordered. 



McBRIEK et al. v. A CARGO OF HARD COAL. 

(District Court, t). Minnesota, Fifth Division. September 3, 1895.) 

Waiver op Mabitimb Liens — Effect op Dischakge of Cargo — Admibalty 

PIjBADIKG. 

An allégation tliat, before discharge of cargo, Ubelants notified the con- 
signée that they would look to the cargo for frelght and demurnage, is suf- 
ficient to show that their lien therefor was not waived by sucli discharge. 

This was a libel by James McBrier, John Thompson, and E. D. 
Carter, owners of the steamboat Nyanza, to enforce an alleged 
lien for freight and demurrage. The Pioneer Fuel Company, con- 
signée of the cargo, has interposed certain exceptions to the libel, 

H. R. Spencer, for libelants. 
E. S. McMillan, for olaimant. 
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NELSON, District Judge. The only question raised on the 
argument of the exceptions to the libel upon which the court is in 
doubt is whether the libel, ha ving set-forth a discharge of the 
cargo, should hâve also stated, in order to préserve a lien for 
freight and demiirrage, the further fact that there iwas an under- 
standing that such discharge was not a waiver of the lien. It is 
set forth in the libel that before such discharge a notice was 
served upon the consignée that the libelants would look to the 
cargo for freight and demurrage, and also that the consignée 
CA^entually discharged the cargo after such notice. I think this is 
a sufadent allégation that the delivery was nôt unqualiflied and 
absolute, but made with the intent to retain the lien. If it be 
true that before the cargo was discharged, or when the boat was at 
the dock of the consignée, notice of a claim and lien for freight and 
demurrage was given, an action in rem against the cargo can be 
maintaiued; and some authorities hold that notice even before the 
commencement of the suit is sufficient to sustain an action against 
the cargo to enforce the lien. Upon full considération of the ex- 
ceptions to the libel, they are overruled. Ordered accordingly. 



THE FLAMBOROUGH. 

SWITZERLAND MARINE INS. CO. v. THE FLAMBOROUGH. 

(District Court, S. D. New York. May 23, 1895.) 

Injury to Prbight— Inspection dndbr Hartèb Act. 

Cargo haying beeu damaged throUgh defects of tlie carrying steamer 
whiclî could hâve been aseertained by proper inspection and examination, 
held, tliat the inspection that was made was not such as "due diligence" 
under the "Harter Act" réqulres; and held, tliat the shlpowneis were 
chargeable with any négligence of their agents appointed to inspect the 
steamer. 

This action was brought by the Switzerland Marine Insurance 
Company to recover losses sustained by its assured through jetti- 
son to and damage of cargo occasioned by a leak in the steamer 
Flamborough. 

The Flamborough had taken cargo at New York for transportation to West 
Indian ports and when two days out encountered bad weather, and a few 
hours later began to leak. Thereupon some goods were Jettisoned, but the 
leak continuing the steamer retumed to New York. She was then docked 
for examination and it was found that 17 of her plates were worn out and 
that the leak had occurred through one of the plates wasting. The steamer 
was 27 years old and had been purchased from her former owners five 
months previous to the voyage. Her new owners were not familiar with 
shipping and at the time of purchase caused the steamer to be examined by 
an inspector on their behalf., After purchasing, they placed her under the 
management of an experienced agent in New York and did not themselves 
take part in such management. The steamer was not docked at the time 
of purchase, nor at any time subseauent thereto before the voyage upon 
which the damage arose. The condition of the plates was such that an 
examination upon a dock, or a careful examination while the vessel was 
afloat would hâve dlselosed their weekness. 

Butler, Stillman & Hubbard and Mr. Mynderse, for libelant. 
Win g, Putnam & Burlingham, for the Flamborough. 
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BROWN, District Judge. The condition of the vessel, 27 years 
old, is proved by Mr. Congdon's examination to hâve been so worn 
in her plates and unserviceable that I flnd the inspection thereto- 
fore made could not be such as "due diligence" under the "Harter 
Act" requires. 27 Stat. iiô. 

I also flnd the owners chargeable in this respect with any négli- 
gence of their agents appointed to inspect. 

Decree for Jibelants, with costs. 



THE MANHANSBT. 

BACCUS V. THE MANHANSET et al. 

(District Court, S. D. New Yoï±. June 6, 1895.) 

Shipping— Injdky to Stbvedohi-;— Nesligence of Officer. 

A stevedores laborer worlîing in the hold cannot recover against the shiij 
for injuries occasioned by the fall of one of its officers upon him, througlj 
carelessness in walking upon an unguarded beam while in the discharge 
of hls duties. 

This was a libel by Kosario Baccus agàinst the steamship Man- 
hansët (Francis Duck, claimant), impleaded with Charles Hogan 
and others, respondents. 

The libel was for injuries sustained by a stevedore's laborer, oc- 
casioned by the mate of the steamship falling down on him from 
an orlop deck beam. ïhere was no flooring on the orlop beams, 
which were about 10 inches wide. In the course of his duties the 
mate was walking across one of the beams and testified he was in 
the exercise of care. Libelant's évidence was that the mate was 
in liquor. The mate lost his balance, and falling on the back of 
libelant, who was slinging tin, crushed him to the floor, damaging 
his kneecap. 

Francis L. Corrao, for libelant. 
Convers & Kirlin, for claimant. 

BEOWN, District Judge. There is not sufficient évidence of 
any négligence in the duties of the ship. Libelant's injury aros'e 
from the personal carelessness and fault of the officer in walking 
along the beam. I flnd no case in which a ship has been held for 
such a secondary resuit from the fall of a careless officer or mem- 
ber of the crew. 

Libel dismissed, without costs. 



THE FLINTSHIRE.: 

ULLMANN et al. v. THE FLINTSHIRE. 

(District Court, S. D. New York. July 22, 1895.) 

SmppiNa— Damage to Cargo bt Sweating — Excepted Périls — Burden dp 
Pboop. 

W hère damage by sweating is expressly excepted in the bill of lading, 
the shipper, in order to recover for damage due to that cause, has the bur- 
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den of proof to show that the carrier was négligent, In that h© falled to 
take ail the usual précautions to prevent sweatlng. 

This was a libel by Joseph Ullmann and others against the 
steamship Flintshire to recover damage to a consignment of dog- 
skins on a voyage from China to New York. 

George A. Black, for libelants. 

Convers & Kirlin, for claimant. 

BROWN, District Judge. The circumstances proved show that 
the fractured scupper pipe in the 'tween decks had nothing to do 
with the damage to the dogskins. The damage, I flnd, arose from 
Bweating of the cargo. This was a péril expressly excepted in the 
bill of lading. The contract, therefore, was not that there should 
be no damage from sweat; and the carrier's duty in that regard 
was only to take ail usual précautions against that liability to 
damage, and such as might be reasonably foreseen to be necessary. 
The évidence shows that such précautions were taken. The bur- 
den of proof to show négligence in that respect is on the libelants. 
They hâve not shown it. No witness has even been called to testify 
that the cargo ought to hâve been differently stowed, or diflferently 
dunnaged, or more dùnnaged; the port warden's report approves 
it; and no defects of the ship connected with the damage are 
shown. 

The libelants' main contention in their three briefs has been that 
the damage was from the scupper pipe, and not by sweat at ail. 
Their contention in effect is, that in fact no further précautions 
against sweat were necessary j since there was no sweat damage; 
but if It was sweat damage, which they do not believe, then more 
précautions were necessary. That is mère claim from the event, but 
without proving négligence before the event. 

The warden's report does not seem to refer to the libelants' dog- 
skins, which were in the hold. The marks are not given. As he 
was not called as a witness, his report of sea-water damage, as re- 
spects thèse dogskins, would be of little weight as against the op- 
posite proofs, even if the report referred to thèse akins. Libel dis 
missed with costs. 



THE GLENMAVIS. 

BPRBOKELS SUGAR-REFINING 00. V. THE GLENMAVIS. 

(District Court, B. D. Pennsylvanfa. August 20, 1895.) 

No. 8. 

1. Bhipping — Damaob to Cakoo— Unsbaworthiness. 

Where, at the end of a voyage, the water pipe leading to one of the 
water-ballast tanlis was brolJen, so thiat in an attempt to fiU the tanli the 
water ran Into the hold, and damaged the cargo, held, that there was a 
breach of the Implied warranty of seaworthiness. In that, at the beginning 
of the voyage, the casing Incloslng the pipe consisted only of a long board 
box, without corner posts or other means of stifCenlng or strengthMiIng it 
against the tendency to work loose from bending and sprlnging through 
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pressure of the cargo and the motions of the vessel, and was fastened at 
the bottom, and probably also at the top, merely by cleats. 

2. Samb — Stipulation against Liabilitt for Neoligencb — Law of FiiAG 
AND Place op Contbact — Public Poliot. . 

A bill of lading made In Germany in behalf of a British ship, prior to 
the act of congress of 1893, relating to the llability of shipowners, cou- 
tained a clause exempthig the ship and carrier from liability for négligence 
in the navigation of the vessel, and a further provision that the law of 
the flag should govem. Beld that, on grounds of public policy as estab- 
lished In this country at the time the contract was made, the courts of 
the United States would refuse to enforce the stipulation respecting négli- 
gence, although it was valid under the laws of both England and Germany. 

8. Same— Négligence iîi "Navigation." 

Quœre: Whether négligence in fllling water-ballast tanks after arrivai 
In port, for the purpose of facilitating the discharge of cargo, is négligence 
in the "navigation" of the vessel, within the meaning of an exception in 
the bill of lading? 

This was a libel by the Spreckels Sugar-Refining Company against 
the British steamship Glenmavis to recover for damage to cargo. 

Morton P. Henry and Albert B. Roney, for libelant. 
Henry R. Edmunds and Convers & Kirlin, for respondent 

BUTLER, District Judge. The respondent having contracted to 
carry sugar from Hamburgh to Philadelphia, recelved the cargo in 
good condition, and dellvered a part of It serlousiy damaged. She 
must therefore compensate for this loss, uniess she can excuse her- 
self from liability. She points to the following clause of tte con- 
tract : 

"The ship and carrier shall not be liable for the loss or damage occasioned 
by the périls of the seas or other waters, • * • for any latent defect in 
hull, machinery, or appurtenances, for accidents of navigation, of whatsoever 
kind, even when occasioned by the négligence, default, or error in judgment 
of the master, mariners, or other servants of the shlpowner, * * • nor 
for any loss or damage occasioned by causes beyond his control, steamer hav- 
ing liberty to coal In U. K. * * * Any questions arislng under this bill of 
lading to be settled according to the laws of the flag of the vessel carrying 
the goods." 

She f ollows this with an assertion that the damage resulted from 
"périls of the sea or other waters," or "accident of navigation," and 
that it is therefore covered by the exemption clause cited; and fur- 
thermore that if it did not so resuit, but is ascribable to négligence 
of the master or crew, this négligence is also covered by the clause. 

Thus it becomes necessary to détermine how the damage occurred. 
Fortunately, there is little room, if any, for controversy respecting 
this. On reaching Philadelphia the ship undertook to flll her aft 
water-ballast tanks, to improve her situation for unloading other 
cargo carried; and in conséquence of a break in a pipe connected 
with one of the tanks, the water turned on ran into her hold among 
the sugar. The observance of proper care in filling the tanks would 
hâve discovered the break, and avoided the damage. No care what- 
ever was exercised in this respect. The voyage had been somewhat 
tempestuous, and the pipe, in conséquence of its situation and the 
condition of its casing, was liable to break, especially on such a voy- 
age; and yet the water was turned on and allowed to flow for 
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three-quarters of an hour after tlie tanks were fnll; without the 
slightest effort ïo détermine ^héther it was overflowmg into the 
hold or not. Àbout two hours àftér it liad been turned on a sound- 
ing was made, and although the water was still allowed to flow in, 
no further measures were taken to ascertain the situation until the 
following niorning, when the hold was found to bë flooded. several 
feet in deptji. Continuons soundings until the water was shut off, 
or opening the sluiceway doors, to allow an escape into the engine 
room, would hâve avoided ail danger. 

The case présents but two questions of fact which need be con- 
sidered: (1) Should the breaking of the pipe be attributed to 
"péril of the sea or other water," or to unseaworthiness of the ship? 
And if it should be attributed to the former, then (2) was there care- 
lessness in filling the tanks at Philadelphia? As respects the latter 
I need add nothing to what has been said. The question does not 
seem debatable. As respects the former there is room for doubt; 
but I think the weight of the évidence is against the respondent. 
Conceding that the burden of proof is on the libelaut I think the 
évidence Warrants a conclusion that the ship was unseaworthy in 
this respect The experts called disagree, as usual. But when it 
is borne in mind that the respondent warranted the ship fit and safe 
in ail respects for the voyage and cargo- — not simply that she seemed 
to be so, exhibiting no defects to common observation, or that she 
was honestly beiieved to be so, but that she actually was fit and safe — ■ 
and the situation of the pipe and the condition of its casing are con- 
sidered, it seems difScult to avoid the conclusion that the warranty 
was broken. The time when the pipe separated, and precisely what 
caused it, cannot be known. It seems reasonable to believe that it 
occurred on the voyage. The fact that it broke does not of itself 
warrant a belief that it was détective when the vessel started; be- 
cause if there was nothing else to consider, the break might, and 
should, be attributed to "péril of the sea." And the same may be 
said of the displacement of its casing. I am not satisfied that there 
was any defect in the pipe on starting. I cannot avoid the conclu- 
sion, however, that the casing was imperfect and unsafe at that time. 
Casing was essential to the safety of the pipe. Without it the lat- 
ter would clearly hâve been insecure, and the ship hâve been subject 
to condemnation on that account. Any shifting of the cargo, such 
as might resuit from settling, or the motion of the ship in ordinary 
weather would be likely to ijreak it, if exposed. The sole object 
of the casing is tô afford protection against such danger. It is nec- 
essary to this end, therefore, that the casing shall be very substan- 
tial, and be securely fastened in place. If defective in either respect 
the casing tends to increase the danger, for if it gives way the sud- 
den bloW thus inflicted would be more likely to break the pipe, than 
the graduai pressure from the cargo. After a careful reading of 
the testimony describing this casing and its fastenings, I am satis- 
fied that it was insuflScient; that it was unsubstantial, if not fiimsy. 
I believe that in the settling which ordinarily occurs in such a cargo, 
or the strain to which the ship is subjected in ordinary weather. 
on such a voyage, it was likely to give way, as it did. How it was 
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secured at the top is uncertain; the évidence is conflicting. It was 
probably cleated there as well as at the bottom; but it wouîd seem 
difficult, if not impossible to secure sucb a casing as this — which 
consisted simply of a long board box, without corner posts, or other 
ineans of stiÊEenlng and strengthening — in such way that it would 
not work loose in bending and springing, as it necessarily must, 
from the pressure of the cargo and the motions of the vessel even in 
ordinary weather. It was the respondent's duty to hâve the pipe 
and casing absolutely safe; and in this I believe she failed. 

There is another ground, however, on which the case may be rest- 
ed, possibly with greater safety. I hâve found the respondent 
guilty of négligence in fiUing the tanks, which contributed directly 
to the damage; and this négligence deprives her of the exemption 
from liability for injury from sea péril or accident of navigation, 
unless the conséquences of such négligence are also covered by the 
«lause cited. The respondent avers that they are so covered; that 
the négligence was connected with the navigation of the ship, and 
is therefore within the terms of the clause. Possibly this averment 
is true; but I seriously doubt it, notwithstanding what is said in 
The Castleventry, reported in respondent's brief, Appendix B.^ Grant- 
ing it to be true, however, and that the négligence is therefore, with- 
in the terms, wiil our court enforce thèse terms? Such a provision is 
unlawful hère. If its unlawfulness arose from conflict with our 

1 "Appendix B" is herewith reprinted from respondent's brief, 

Appendix B. 

Hanseatic Gericlit (Hamburg). 

In the Action of Sievenrlght, Bacon & Co., owners of tlie Englisli Ship 

Castleventry, versus Anson Nielsen & Co., of Bremen. 

BY THE COURT. PlaintifCs' claim for freight has been recognized by de- 
fendants as correct in itself, and especially as regards tlie amount thereof. 
On the other hand, défendants raise a counterdaim for compensation of 
damages caused to them by water having penetrated into the cargo of rlce 
during its dischaxge from plaintilïs' sliip Castleventry, at the port of desti- 
nation, Geestemunde, whilst fiUing the water tanks, whereby 900 bags of 
rice hâve been spoilt. Défendants hold plaintiffs responsible for said dam- 
ages, whereas plaintiffs dispute any such liability. 

The flrst point in dispute between the parties of this suit is whether the 
légal connections between them hâve to be reguiated either by the bill of 
ladlng only or by the charter party as mentioned in the biUs of lading. (The 
court hereafter cornes to the conclusion that only the bili of lading is to be 
considered as the basis of the légal connections betvi^een parties.) In due 
considération of thèse facts, only thait clause in the bill of lading is to be 
looked upon as conclusive, in the légal connections of parties in dispute, ac- 
cording to which plaintiffs hâve freed themselves from risks and accidents 
of sea and navigation. As regards any damages caused by default of the 
sliip's crew, full liability exists to the exitent intended by the act. 

The second point in dispute between the parties in this suit concerns the 
question whether in the case now before the court there is any reason to 
spcak of an accident of navigation. This question must l>e answered in the 
affirmative. The county court is right to suppose whilst referring to said 
verdict of the impérial suprême court (volume XI., No. 21), that the acci- 
dents of sea and navigation not only include those accidents occurring in the 
port of shipment, but also those occurring in the port of destination up to 
the time of final discharge of cargo. Any accident occurring in handling 
the tanks, especially whilst fiUing same, has to be treated as an accident due 
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statutés, or violation of our sensé of goôd morals, we,certainly, would 
not enforce it. Judicial décisions are, however, as effectuai in es- 
tablishing the law as thé enactment of statutés. The controlling 
fact is the unlawfulness of such contracts hère; that they are for- 
bidden by our laws. It is unimportant whether the laws rest upon 
such décisions or upon statute. We hold them to be in conflict with 
the public interests, and, theref ore, in violation of sound public pol- 
icy. Declaring them immoral would add nothing to the reason for 
holding them unlawful. In Bissell v. Railroad Co., 25 N. Y. 442, 29 
Barb. 602, however, Judge Denio denounced them as immoral. The 
stipulation that the parties shall be subject to the laws of England 
is unimportant, as it adds nothing to the implication which would 
arise in its absence. The ship bore the English flag, and the laws 
of Germany, where the contract was made, as well as those of Eng- 
land, sustain such provisions. That the intent of the parties in this 
regard is thus expressed is, therefore, immaterial. In every in- 
stance where the courts hâve declared such stipulations void, it has, 
of course, been against the express agreement of the parties. We 
hâve determined that such contracts are harmful and wrong; that 
they tend to encourage négligence, and justify oppression; that they 
affect injuriously not only the immédiate parties, but the public at 

to and caused by navigation, and therefore has to be considered to fall under 
the périls of navigation. This opinion has been expressed by this court in 
a verdict given 8/2/92 (Ann. 0., 1892, No. 20; cf. No. 89), which happened in 
a port of shipment, and has been conflrmed by the suprême court. It can 
therefore not be seen why the same points of vlew which are held con- 
elusive for filllng a tank In the port of shipment shall not hold good for 
the same manipulation if performed during the discharge of cargo in the port 
of destination; that means at a time during which the vessel stUl served 
as means of transport, and therefore the voyage had not been terminated as 
far as the cargo is coneemed. Consequently, in itself, an "accident of nav- 
igfl'tion" must be considered to exist In this case. 

However, by the acknowledgment of this fact It has not yet at ail been de- 
cided that plaintifCs are not liable for said accident; for the discharge from 
ail liability only cornes into opération under the proviso that the "accident 
of navigation" has been caused without any blâme being attached to the 
owners, the master, or crew. There can be no doubt that, If such a clause 
as in the présent case (which, properly speaking, Is nothing else but a cir- 
cumscriptlon and définition of the légal liability for the act of God) is 
adopted In the bill of ladlng, It only créâtes a change In the liability to pro- 
cure proof, but does not mean to state right off that the, légal liability shall 
be excluded without any examination of the cause of the accident. In con- 
séquence of this clause havlng been agreed upon between parties, not the 
freighter (as customary In regular cases) has to prove the act of God; but 
the charterers (the défendants la this action) hâve to assert and prove a de- 
fault of the party opposite if they want to succeed in obtaluing tv-jm plain- 
tiffs a compensation for damages. Such a default has actually been as- 
serted by défendants in two directions. They firstly raise the assertion that 
the master has unjustly and In a guilty manner caused the filllng up of the 
water tanks at the port of destination, Geestemunde, which labor has noth- 
ing at ail to do with the présent voyage, but only must be considered as 
means of préparation for a new voyage. The flUing has taken place during 
the time that a part of the cargo was still In the hold, and défendants blâme 
the master especiaUy that whilst filllng the tanks he had acted uncareful, 
beeause, contrary to cautions made to him, he did not wait till last with 
the diseharge of that part of the cargo stowed in the fore lower hold. In 
the second Une, défendants consider the owners liable beeause the damage 
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large; and that they are therefore unlawful. Why then sliould 
we lend our aid for the enforcement of such a contract because it 
is made abroad, instead of at home? I can see no sound reason 
why we should. Of course, it is true that contracta are enf orceable, 
generally, according to the law of the place where they are made, 
or are to be executed, or such other place as the parties may stipu- 
late, or circumstances may show they contemplated. Where, how- 
ever, their provisions conflict with justice and sound public policy 
as declared by the laws of the jurisdiction, where their enforcement 
is sought, it is otherwise. Story, Confl. Laws, §§ 38, 244; Eousillon 
V. Eousillon, 14 Ch. Div. 357; 2 Kent, Comm. 458. This question 
was before the district court for southern New York in The Hugo, 
57 Fed. 403, and was decided against the carrier. That case is now 
pending on appeal, as I am informed, in the suprême court. The 
question was also involved, and decided in the same way, in The 
Guildhall, 58 Fed. 796. The question was also involved, I think, 
and was similarly decided by the suprême court, in Eailroad Co. v. 
Lockwood, 17 Wall. 357. In the latter case the contract was for 
carriage on land, but no différence exista, in the respect under con- 
sidération, between such a contract and one for carriage on water. 
The Montana [Liverpool, etc., Steam Co. v. Phénix Ins. Co.] 129 U. 

of the cargo lias been caused by the untight state of the tanks, and there- 
fore is the resuit of an unflt condition of the vessel. 

Plaintiflfs deny any liability in both directions. They do so justly, as 
regards the latter point,— that means to say, as far it eoncerns the asserted 
unseaworthy condition of the vessel. It will suiflce in this direction to 
point to the reasons of the judge who dealt with this case in a former In- 
stance. Said judge cornes to the conclusion that, if actually an unflt state 
of the tanlcs has existed, It could not préjudice the seaworthiness of plain- 
tiffs' steamer for the completed voyage, as no water ballast has been used 
during said voyage. Whether or not any blâme must be attached to the 
master's dealings cannot be decided at présent by the évidence now before 
the court. 

Plalntififs, contrary to défendants' statements, assert that the filling up 
of the water tanks during the lime of discharging the cargo is not to be 
considered as a kind of preparatory work for the next voyage, but this was 
a necessary and requisite part of work of the old voyage in considération of 
the vessel's construction, and in considération of the fact that the weak and 
thin bags of rice would burst and tear much easier the more the vessel's 
body was out of the water and the longer the planks had to be constructed 
for discharging the cargo. It wiU therefore become necessary, as regards 
this point, to obtain further proof , which has been offered on both sides, and 
according to the resuit of this only point in dispute it must be decided whether 
the master must be blamed or not. 

I hereby certify that the foregolng is a true and correct translation of an 
extract from the "Hanseatische Gerichtszeitung," dated April, 1894. 

Hamburg, November 5, 1894. 

[Sd.] R. Breltruck, Sworn Translator. 

[Seal.] 

We, the undersigned German lawyers and members of the bar of the Hanse- 
atic court of appeal at Hamburg, do hereby déclare and certify that the fore- 
golng translation is a true and correct one, as well to the wording as to th(> 
meaning of the décision, and we further certify that this décision does state the 
l&w of the empire of Germany up to date, and is one of the leading cases on 
the question decided thereln. 

Hamburg, November 7, 1894. Drs. Nolte and Schroeder. 

Dr. Gustav Nolte. 
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S. 397 [9 Sûp, et. 469]. The law of New York, where the contract 
was made, authorized it, and jet the suprême court lield it to be con- 
trary to sound public policy, and therefore refused to recognize and 
enforce it. It will be seen by référence to the report of this case 
that the eminent counsel who represented the carrier rested their 
contention exclusively on the f act that the law of New York, to which 
the parties impliediy bound themselves tô submit, authorized the 
contract. In The Montana, the contract was for carriage by water ; 
the terms were similar, and the décision was the samer-the court 
citing Baiiroad Co. v. Lockwood, as controlling. I do not see how 
thèse cases can be distinguished in principle from the one before me. 
If the parties there had expressly stipulated for the application of 
the laws of New York, the resuit must, of course, hâve been the 
same. The stipulation would not hâve added auything to the force 
of the express agreement for exemption, or the implied agreement to 
abide by the laws of New York. The f act that thèse contracts were 
made in New York, and not in England, affords no just ground for 
a distinction; the stipulations were as valid by the laws of New- 
York as this is by the laws of England ; and no reason can be seen 
why the laws of New York should not hâve been allowed to prevail 
in those cases, and the laws of England should in this. That state 
is as distinct and independent a jurisdiction, in this respect, as 
England is, with the same right to authorize such contracts. Pro- 
ceeding upon this view the suprême court of Pennsylvania, in Fore- 
paugh V. Railroad Ce, 128 Pa. St. 217 [18 Atl. 503], decided that such 
contracts made in New York are enf orceable in Pennsylvania, (though 
invalid if made hère) a majority of the judges disregarding the 
décisions in Eailroad Co. v. Lockwood and The Montana as respects 
the question of public policy, while a mlnority dissented in this lat- 
ter respect. 

In the cases cited by the respondent, generally, the précise ques- 
tion before me does not seem to hâve been raised or considered, 
though in some of them it seems to hâve been involved. I am not 
referring to cases in state courts. Very little weight should, I think, 
be attached to the fact that the judge who delivered the opinion in 
The Montana pointed to the circumstance that the contract there 
involved was not made in England. It by no means follows that 
the décision would hâve been otherwise, if it had. 

Counsel for the respondent suggested that our statute of 1893, 
relating to navigation, etc., shows a change in our views of public 
policy in this regard. That statute relieves vessels and owners from 
the conséquences of négligence thereafter, of masters and crews un- 
der specifled circumstances, giving to shippers, as compensation for 
this loss of security, the carriers' responsibility for proper care in 
the sélection of such agents. It will be a mistake, I think, to sup- 
pose that a mère formai or perfunctory discharge of this duty of 
sélection will satisfy the terms and spirit of the statute. We must, 
however, deal with the question in hand according to the law as it 
existed when the right of action accrued, which was antécédent to 
the date of the statute. 

A decree must be entered sustaining the libel. 
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KOYAL WEST INDIA CO. v. THE CITY OF PARA. 

(District Court, m D. Virginia. August 14, 1895.) 

SaIiVagb— Compensation. 

A regular passenger steamsliip, running on time, due to arrive at New 
York March 23(i, and to leave there March 30th, piclced up, 300 miles out 
at sea, and out of the course, after a gale bad abated, but wliile the sea 
ran high, and while tbere were cross seas, a deeply-laden passenger and 
mail steamship, which had lost the blades of her propeller, but which had 
a sailing apparatus useful for steadying purposes, and skillfuUy towed ber 
to Hampton Roads, wltbout meeting any other steamer, losing 3% days 
by the déviation, though being able to leave New York on time. The 
values risked were $325,000, and those saved $335,000. Held, that $6,000 
over the actual expenses of the service was a proper compensation. 

This is a libel by the Royal West India Company against the Pacif- 
ic Mail steamer City of Para to recover a reward for salvage serv- 
ice. Decree for libelant 

This libel is brought to recover a reward for salvage service rendered by the 
libelant's Dutcb steel steamship Prius Willem IV., Herman Sluiter, master, 
to the Pacific Mail steamship City of Para, James B. Lockwood, master, in 
March, 1895. On Friday moming, the 22d of that month, the latter steamer 
was seen to be in a helpless condition, flying a signal of distress, in the At- 
lantic Océan, in 74° 21' W. longitude, and 32° 04' N. latitude, which is a point 
Bome 400 miles due east of the port of Savannah, Ga, The Prins Willem was 
running on schedule time, was bound to and due to arrive at the port of 
New York on the 23d, and to leave there for Amsterdam on the 30th of March. 
She was a regular passenger steamer, and bad 24 passengers on board at the 
time. The values which she cariied were as foUows: Of the sbip, $100,000; 
of cargo, $224,000; and of freight money (apportioning $4,000 to the West 
Indies for Hampton Roads), say $1,250; thèse values aggregating $325,250. 
Her gross tonnage was 1,724 tons; her length, 281 feet; beam, 30; and depth 
in water, 21% feet. Her full rate of speed is 14 knots an bour. The City of 
l'ara was bound south. The two steamers were far out to the east of the 
course of vessels coming up from Cuba and ports of the mainland for New 
York and to the north of Hampton Roads. The Para's gross tonnage was 
3,582; her length, 345 feet; bèam, 38-%; and depth in water, 29 feet. She was 
running as a mail and passenger steamer on scheduled time, and had on board 
about 40 passengers. Her value was $197,000, her cargo was worth $116,000, 
and her freight money $22,000; the aggregate value of the property saved 
being $335,000. The Willem promptly bore down towards the Para, upon ob- 
serving her condition and seeing her signal. She was found to hâve lost the 
blades of her propellei-, which was entirely useless. Her sailing apparatus, 
though good of its kind, was such that she could bave made but little head- 
way by using them, though they were useful to her for steadying purposes. 
She was deeply laden with a fuU cargo of merchandise and a large supply of 
coal. Before the morning of the 22d there had been gales of wind and high 
seas. On the morning of Friday, when the two vessels flrst saw each other, 
the wind had blown a gale, and the sea had run high. On this Friday morn- 
ing there was still a large swell of the sea, which continued, though abating 
gradually, during the first tvvo days and nights of the towing. There were 
also cross swells of sea. This condition of the water made the towing of so 
heavy and massive a ship as the Para an arduous labor, attended constantly 
by more or less risk of accident. As soon as practieable after the W^illem had 
tjorne aown to the Para, on Friday moming, the 22d of March, bawsers were 
rjgged and made fast to the two vessels, and tlie towing commenced. The 
towing Une consisted first of the Para's anchor chain, 30 fathoms long; next 
of a new Manilla hawser, belonging to the Para, 90 feet long; and last of a 
new wire hawser, belonging to the Willem, 100 to 120 feet long. The sea was 
not so rough as to prevent the use of a yawl boat baok and forth between the 
two sbips in rigglng bawsers. There was necessarily a great strain upon the 
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hawser Une durlng the whole time of this towîng, lu conséquence of the great 
weight of the Para and roughness of the sea. On two occasions the hawser 
Itae broke, and delay was incuri-ed in reiitting it. The Para's master re- 
quested at first to be towed bacls to New York, but it was soon agreed that 
she should be taken into Hampton Koads. The towing was ofl the dangerous 
coast of the Carollnas, passing Capes Lookout, Fear, and Hatteras, and near 
to and abreast of Ourrituck Sound, 16 miles eut. The towing was done with 
care and sklU on the part of the Willem, her master and engineer. Most of 
the labor connected with the hawsers was done by the crew of the Para, in 
conséquence of their being more numerous, and less occupied otherwise than 
the crew of the Willem, and were dlrectly and deeply interested in the suc- 
cess of the salvlng opérations. The towing lasted until the afternoon of Mon- 
day, the 25th of March, when the two ships, having passed safely into Hamp- 
ton Roads, came to anchor there at about 5 o'clock p. m. No other steamer 
had been met or sighted during the trip. The englues of the Willem were 
kept at their fullest speed throughout the towing service. The distance tray- 
ersed was 325 miles. The Willem lest 3% days by deviating from her course, 
but she was able, nevertheless, to leave New York on her outward voyage on 
the 30th of March, her scheduled time. At the conclusion of the towing, by 
some inadvertence, the wire hawser slipped from the Willem; but was caught 
and secured by the Para. It was returned to the owners of the Willem in 
New York, and it is conceded at the trial that It was injured by the service 
it had performed to the amount of $240. The actual expenses and outlay of 
the Willem in and about the towing amounted to the sum of $1,314, and are 
not contested. 

Mr. Putnam, for libelant. 
Sharp & Hughes, for respondent. 

HUGHES, District Judge (after stating the facts). The question 
in the case is as to the amount of award over and above actual ex- 
penses and costs, aggregating 11,554, which should be granted to 
the Willem for deriating from her course, undertaking this service, 
and encountering the serious and numerous risks which the enter- 
prise involved. The fact that the Para was in a helpless condition, 
far out in the océan, with no other ship than the Willem in sight or 
in reach, constituted this a salvage service. The prompt, efflcient, 
and successful manner in which the service was rendered, attended 
by much necessary risk, and by a delay almost necessarily injurions 
and prejudicial to a passenger steamer running on schedule time, 
made this a highly mériterions service. If the values risked by the 
libelant and saved to the respondent were small, I should be con- 
strained to flx the bounty due for the service at a comparatively 
small figure. But in this case the value of the property taken hold 
of, hundreds of miles out at sea, in a boisterous season of the year, 
on a stormy coast, was $335,000, and the value of the property risked 
in undertaking this service was $325,000. I think that thèse extra- 
ordinary values, and the other facts of the case, justify me in ûxing 
the bounty to be awarded the libelant at |6,000; and I will sign a 
decree in favor of the libelant for $7,554 and costs. 
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PLACE y. STATE OF ILLINOIS ex rel. WILKINSON. 

(Circuit Court of Appeals, Seventli Circuit June 14, 1894.) 

No. 167. 

Rbmotal of Causes— Citizenship— Que Warranto— Coepokations. 

A que warranto suit to test the defendant's tltle to office in a corpora- 
tion, organized under the laws of ttie state in wtilcli the suit Is brought Is . 
not removable on the ground that the défendant and the relàtor are 
citizens of différent states. 

Quo warrante by the state of Illinois on the relation of Keuben 
Wilkinson against Orrin P. Place to détermine defendant's title to 
the office of président of the Crowned King Mining Company, a cor- 
poration organized and existing under and by virtue of the laws of 
the state of Illinois. The suit was begun in the circuit court of 
Christian county, 111., and was removed on pétition of the défendant 
on the ground that défendant was a citizen of Arizona, and relator 
a citizen of Illinois. There was judgment of ouster. Défendant 
brings error. 

J. C. McBride and Orawford & Blair, for plaintifE in error. 
Taylor & Abrams and John G. Drennan, for défendant in error. 

Before HABLAN, Circuit Justice, WOODS, Circuit Judge, and 

BUNN, District Judge. 

No opinion. Eeversed, with instructions to remand to state court 



LA CHAPELLE v. BUBB, United States Indian Agent, et aL 
(Circuit Court, D. Washington, E. D. April 19, 1895.) 

1. Public Lands— Homestead Rights— JtmiaDiCTioN of Courts— Injukction. 

A homestead settler whose land has been included by the government in 
allotments made to Indians in fultillment of treaty stipulations, but wlîo 
has not perfected his right by mailing proof in tlie land office of full com- 
pliance with the law, is not entitled, in a suit against certain Indians and 
an army offlcer, who threatens to put them in possession, to a decree de- 
claring him to be the owner of the land, and quieting his title. But, as 
a bona fide settler and owner of the improvements, he is entitled to an 
injunction protecting him in his possessory rights until the questions of 
law involved can be determined in a coiu-t of compétent jurisdiction. 

2. Injunction — Teespass et Army Ofpicew. 

Injunction may issue from a fédéral court to restrain an army offlcer 
from committing a trespass on lands, where he justifies his proposed ac- 
tion on the ground that be is simply obeying the orders of his superiors. 

This was a bill by Alfred W. La Chapelle against Capt. John W. 
Bubb, United States army, as Indian agent of the Colville Indian 
AgencT, in the state of Washington, and certain Indian défendants, 
for an injunction to restrain said Indian agent from forcibly ousting 
the complainant from certain lands, which he claims as a settler 
under the homestead laws. The lands in question had been in- 
cluded by the goremment in allotments made to the Indians in ful- 
flllment of treaty stipulations. 
v.69F.no.7— 31 
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T. M. Keed, Jr., for complainant 

Wm. H. Brinkér, U. S, Atty., and P. C. Robertson, Asst U. S. 
Atty., for défendants. 

HANFORD, District Judge. After due considération of the 
pleadings, évidence, and arguments on final hearing, I hâve con- 
cluded that the complainant's prayer for a deeree declaring him to 
be pwner of the land in controversy, and quieting the title in him, 
must be denied, for the reason that the légal title is in the United 
States, and complainant's right to the land as a settler under the 
homestead law has not bèen perfected by making proof in the land 
office of full compliance with the law. The government is not a 
party to this suit, and cannot be brought into court to answer the 
bill of complaint U. S. v. Jones, 131 U. S. 1, 9 Sup. Ct. 6G9. There- 
fore, the court is without jurisdiction to render any deeree aïïecting 
the title, or the complainant's rights, other than his right of posses- 
sion. 

As a bona fide settler, and owner of the improvements which he 
has made on the land, he is entitled to protection in his possessory 
rights until the questions of law involved in the dispute between 
him and the Indian défendants can be determined by the judgment 
of a court of compétent jurisdiction. Colwell v. Smith, 1 Wash. T. 
92; Ward v. Moorey, Id. 104. For the reasons given in the opinion 
of this court flled at the time of granting an injunction pendente 
Ute in this case (62 Fed. 543), the use of force by Indian Agent Bubb, 
outside the limits of an Indian réservation, without process of law, 
is unwarranted, and contrary to the express provisions of the con- 
stitution of the United States and the laws of this state. Under 
ordinary circumstances, this court would not grant an injunction to 
prevent a trespass; but the défendant Bubb justifies his proposed 
action on the ground that he is an officer of the United States gov- 
ernment, acting only in obédience to orders f rom his superior offlcers 
in the Indian department, and, for that reason, I deem it entirely 
proper for this court to restrain him from committing a tort while 
assuming to act in his ofScial capacity. Let there be a deeree mak- 
ing the injunction perpétuai, but without préjudice to the right of 
the défendants to bring an action in any court of compétent juris- 
diction to recover possession of the land. 



PENNSYLVANIA CO. FOR INSURANCE ON LIVES AND GRANTING 
ANNUITIES V. PHILADELPHIA & R. R. CO. et al. 

(Circuit Court, B. D. Pennsylvania. July 18, 1895.) 

No. 9. 

. Railhoad Moetgagbs— Right to Fobkclose for Intbhbst. 

Where a railroad mortgase Is expressly to secure interest as well as 
principal, and both are equally within tlie positive terms of the condition, 
a default in payment of the iuterest gives tiie mortgagee a riglit to bring 
a foreclosure suit, especially where, by the express terms of the instru- 
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ment, he Is forbidden to proceed for tUe collection of Interest by ordlnary 
judgment aad exécution at law. 
3. Same— Demand. 

It seems that a paper addressed to a railroad comriany, and reciting 
that payment of certain interest coupons of its mortgage bonds had been 
demanded and refused, and that the holder -would look to the company for 
payment tnereof, is substantially a "demand made in writing," witbin 
the meaning of a provision In the mortgage. 

This was a foreclosure bill brought by the Pennsylvania Com- 
pany for Insurance on Lires and Granting Annuities againet the 
Philadelphia & Reading Railroad Company and others. Défend- 
ants demur to the bill. 

John G. Johnson, F. W. Whitridge, and George L. Rives, for 
eomplainaat. 

C. Stuart Patterson, Samuel Dickson, and Thomas Hart, Jr., for 
défendants. 

ACHESON, Circuit Judge. The paper of July 1, 1893, ad- 
dressed to the Philadelphia & Reading Railroad Company, after 
reciting that payment of 418 coupons of the company's gênerai 
mortgage bonds, that day due, had been demanded and refused, 
declared that the holder would look to the company for payment 
thereof. I strongly incline to the opinion that this was substan- 
tially a "demand made in writing," within the fair meaning of 
article 4 of the mortgage. It certainly was an exp-licit warn- 
ing that the holder expected the company to pay thèse matured 
coupons, and it fulfilled the purpose — to guard against inadvert- 
ence and surprise — which that provision was intended to subserve. 

If, however, it were to be conceded that the paper was techni- 
cally déficient for lack of a présent demand formally expressed 
therein, still, in my judgment, thèse demurrers cannot be sus- 
tained. The bill is not one exclusively in aid of the powers con- 
ferred upon the plaintiiï by the mortgage. The bill shows that 
the default in the payment of the interest upon the company's gên- 
erai mortgage bonds which occurred on July 1, 1893, has been fol- 
lowed by like default with respect to the interest thereon which 
fell due at the end of each half year thereafter, and that none of 
this overdue interest has been paid ; that on FebruarV 20, 1893, un- 
der a decre« of this court, the railroads and ail the property of the 
company passed into the hands of receivers, who are still acting; 
that the receivers hâve repeatedly announced their inability, for 
want of funds, to pay this accrued interest; and that the company 
itself is without means to pay it, and, under the restraining order 
of the court, would not be at liberty to do so, even if it had the 
means. The prayers for relief contained in the bill are appropri- 
ate to this state of facts. Now, the declared purpose of the mort- 
gage is the securing the payment of the interest, as well as the 
principal, of the bonds, and both interest and principal are equally 
within the positive terms of the condition of the mortgage. Upon 
Bound reason, then, a default in the payment of a half year's inter- 
est on the appointed day is as much a breach of the condition of 
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the mortgage as would be a like default in the payment of the 
principal of the bonds. In support of this riew, and of its sé- 
quence, — ^that upon such a failure to pay interest tbe mortgagee 
bas a right to bring a bill for a foreclosure, — we bave décisions of 
great weight. Gladwyn t. Hitchman, 2 Vem. 135; Burrowes v. 
MoUoy, 2 Jones & L. 521, 526; Edwards t. Martin, 25 Law J. Cb. 
284. To deny to a Pbiladelpbia & Readmg gênerai mortgage 
bondhoider tbe rigbt to proceed by bill to enforce bis mortgage 
security upon default in the payment of the semiannual interest 
might work the greatest injustice, for, by the provisions of the 
mortgage, a bondhoider is precluded from levying upon, taking in 
exécution, or selling, under an ordînary judginent at law, for in- 
terest, any part of the mortgaged promises. Now, the bonds run 
until the year 1958. Therefore, if a bondhoider cannot resort to a 
bill for a foreclosure upon the nonpayment of interest, he might be, 
and, unless he could procure the co-operation of the bondholders, 
representing the requisite amount, surely would be, left practically 
remediless. A construction of the mortgage inTolving consé- 
quences so unreasonable is not to be accepted. 

And now, July 18, 1895, the demurrer of the Philadelphia & 
Beading Railroad Company and the Philadelphia & Reading Coal 
& Iron Company, the demurrer of Thomas McKean, and the demur- 
rer of Robert M. Gallaway, Isaac N. Seligman, David G. Legget, 
Simon Wormser, and Emmanuel Lehman are overruled, with leave 
to the naràed défendants to answer the bill of complaint on or be- 
fore the first Monday of September, 1895. 



THOMSON V. SHIRLEY. 

(Circuit Court, D. Orçgon. July 31, 1895.) 

No. 2,112. 

FoBBCi.osTrRB OF MoBTOAGES — Appointment OF Receivkks — Eents and Pko»- 

. ITS. 

Under a statute declarlng that a mortgage of real property shaU not be 
deemed a conveyance so as to enable the mortgagee to recover possession 
without foreclosure and sale (Gen. Laws Or. 1845-64, p. 228, § 323), the 
mortgagee has no rlght to take the rents, profits, and crops before he haa 
secured possession by actual foreclosure and sale accordlng to law; and It 
is not In the power of the parties, even by express stipulation, to glve him 
Buch right Therefore, a provision in a mortgage of farm lands that, in 
case foreclosure proceedings are instltuted, a recelver may be appointée to 
take the rents, profits, and crops, and apply them on the debt, in no wise 
enlarges the mortgagee's rights. In a proper case, the court will appoint 
a receiver wlthout any such stipulation; and, in any other case, It will not 
appoint one, wbatever the parties may hâve agreed. 

This was a bill by William Thomson, Jr., against James Q. Shirley 
to foreclose a mortgage on certain farming lands. 

John H. Woodward, for plaintiff. 

John J. Balleray and J. L. Rand, for défendant 



THOMSON V. SHIRLEY. 485 

BELLINGER, District Judge. This is a suit to foreclose a mort- 
gage upon farm lands. The mortgage provides that, in case fore- 
closure proceedings are instituted to collect the note which the mort- 
gage secures, the court may appoint a receiver to take the 'rents, is- 
sues, profits, and crops, and apply them in payment of the mortgage, 
The défendant executed other mortgages, subséquent to that of com- 
plainant, and, in addition to thèse, has suffered several judgments to 
be taken against him. Upon the flling of the complaint herein, on 
March 26, 1894, a receiver was appointed under the provision of the 
mortgage therefor. The appointment was made ex parte, on com- 
plainant's application. On July 25th following the receiver was re- 
moved, on the ground that he was a party in interest in the suit, be- 
ing the holder of the second mortgage. Prior to bis removal, the 
receiver had entered intoi certain contracts of farming or leasing of 
said lands on shares. After bis removal he continued to act as re- 
ceiver, and disposed of the crops earned under the farming contracts, 
and on April 13, 1895, made bis final report. Tbis report shows a 
balance of profits from sales of farm products amounting to |1,017.93, 
wbicb balance the maeter's report recommends should be applied, 
after paying for the services of the receiver, to the payment of the 
second mortgage. The first mortgage was wbolly satisfied by the 
proceeds of the sale of the mortgaged premises. 

The laws of Oregon provide tliat : 

"A. mortgage of real property shall not be deemed a conveyance so as to ena- 
ble the owner of the mortgage to recover iKtssession of the real property with- 
out a foreelosure aad sale, according to law." Gen. Laws 1845-64, p. 228, 
§ 323. 

Under this statute the mortgagee is not entitled to the rents and 
profits before actual possession, even when the mortgagor covenants 
in the mortgage to surrender the mortgaged property on default in 
payment of the debt, and nevertheless refuses to deliver it after de- 
fault. Teal V. Walker, 111 U. S. 242, 4 Sup. Ot. 420. In the case 
just cited the court held that the complainant could not be aided by 
the stipulation, in the defeasance exacted by the mortgagee, that 
Goldsmitb and Teal would, upon default in the payment of the note 
secured by tbe mortgage, deliver to the trustée the possession of the 
mortgaged premises; that such contract was contrary to the public 
policy of the state of Oregon, as expressed in the statute cited, and 
was not binding on tbe mortgagor or bis vendee, and could not be 
enforced. The court classes such contracts with those where com- 
mon carriers bave sought to relieve themselves from liability result- 
ing from their own négligence by contract, and with fraudulent and 
other contracts forbidden by public policy. The stipulation in the 
mortgage in this suit for the appointment of a receiver, in case of 
foreelosure, to take the rents, issues, profits, and crops, and apply 
them in the payment of the mortgage, is intended to enable tbe mort- 
gagee, in case of default by the mortgagor, to oust the mortgagor's 
possession in advance of a sale on foreelosure. The covenant in Teal 
v. Walker to surrender the mortgaged property on default is not dif- 
férent in légal eflfect from that in this case, that, in case of default, 
a receiver may be appointed to take the rents, issues, profits, and 
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crops, and apply tliein on the mortgage. If the mortgagee is not en- 
titled to the rents and profits in the one case, he ia not entitled to 
them in the other. The mortgagee cannot by means of a receiver de- 
feat the obvions purpose of this statute, and get possession by a short 
eut; and this is what he does, in eflect, when he seizes the rents and 
crops in such case and applies them in advance of a foreclosure sale. 
The stipulation in the mortgage that upon the mortgagor's default 
a receiver may be appointed to take the crops, in no wise enlarges 
the rights of the mortgagee. In a proper case a receiver will be ap- 
pointed without such a stipulation. In no other case sliould one be 
appointed, no matter what the parties may agrée beforehand. 

In Hazeltine v, Granger, 44 Mich. 503, 7 N. W. 74, it is lield that any 
provision in a mortgage of lands which allows an ex parte order for 
a receiver of rents and profits, or destroys in advance the equity of 
rédemption, is contrary to equity, and will not be enforced by a court 
of chancery. The court says that the old practice under which a 
receiver was appointed (1) where the security was inadéquate, and 
(2) where the mortgagor was insolvent, is changed by the statute 
which secures the mortgagor in his possession until a foreclosure 
has become absolute. The reason for the statute, and the resuit 
that would follow from the enforcement of such stipulations in mort- 
gages as that under considération, are thus stated by the court: 

"Every mortgage made in common-law form contains words whereby, If ap- 
plied as they read, possession would belong to tlie mortgagee, and 1ns title 
would become absolute by default. Tlie wliole aim of equity was to arrest 
this forfeiture, and not allow the language of a mortgage to hâve any force 
against the equity of rédemption. The statute is a further step in the same 
direction, for the protection of mortgagors against agreements which, as 
llteraHy drawn, and as therefore expounded, were deemed dangerous and 
againsi. public poliey. The language of this mortg'age expressly grantiiij,' 
rents and profits on default is no stronger than the prevlous words oJ; grant, 
and is really narrowed. It was no doubt intended to go fuither, and to 
évade the statute. If it had contalned an agreement that ejectment should 
lie, it could not very well be enforced against the clause of the statute pro- 
hibiting It. It can hâve no gréater force in enlarglng the jurisdiction of equi- 
ty to appoint receivers, which we held in Wagar v. Stone had been abolished. 
Any such an attempt to create a forfeiture is contrary to equity and equity 
will not enforce it. The same principle which makes ail original agreements 
void which destroy the equity of rédemption in advance must covei- a partial 
as well as complète destruction. In Batty v. Snook, 5 Mich. 231, it was 
held that, where an agreement was in fact a mortgage, an executory agree- 
ment to give up the equity of rédemption on default was void, and would 
violate the doctrine which had annulled the common-law forfeiture. If mort- 
gagees can évade the law by requiring a forfeiture of something a little less 
than the entire freehold, but nevertlieieas covering its usufruct, the bénéficiai 
eftect of the modem législation, and, to a considérable extent, of the previous 
équitable doctrine, wilï be wiped out." i 

The case of Wagar v. Stone, 36 Mich. 364, referred to in the above 
quotation, holds that, the mortgagor being entitled under the statute 
to the possession, and consequently to the rents and profits, of the 
mortgaged premises, until such time as his title is divested by a per- 
fected foreclosure, it is not compétent to eut short his rights in this 
regard by means of a receiver appointed in the foreclosure suit. 

The only exception to the well-established rule which excludes the 
mortgagee from possession of rents and profits by a receiver is in 
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that class of cases where the value of the property mortgaged is 
threatened with loss or destruction. Where the value of the prop- 
erty mortgaged dépends upon its opération, — upon its character as 
a going concern, — it may become necessary, in a proper case, to ap- 
point a receiver to operate the property and thus préserve it. Such 
are the cases of railroads, which are liable for want of proper man- 
agement to fall into disrepair, or to suffer a diversion of their traffic, 
or to become disintegrated, where such a road forms a System made 
up of différent lines, or of a main and branch Unes. Thèse con- 
sidérations do not apply to ordinary real-estate mortgages, and least 
of ail to mortgages of farm lands. The practice is freciuently re- 
sorted to of seizing such lands by means of a receiver, as was done 
in this case, just before harvest, in order that the mortgagee, through 
the agency of a receiver, may reap where the mortgagor has sown. 
I hâve in one or more cases appointed receivers in such cases, who 
hâve thus harvested the mortgagor's crop and applied it to the 
mortgagee's debt. But so far this has been done without objection 
on the part of the parties in interest, and without considération by 
the court. My attention has now, for the first time, been called to 
the unlawfulness of this practice, and to its violation of the right of 
possession in the mortgagor until a foreclosure has become absolute. 
In this case it turned out that the receiver is a second mortgagee, 
and a party in the foreclosure suit, who was removed because of 
such interest. After his removal he proceeded to harvest and market 
the crops grown on the mortgaged premises. For the service so 
rendered he asks to be compen.sated out of the residue in his hands, 
and that the balance of such residue be applied upon his debt. The 
money on hand will not be so applied. It represents the earnings of 
the property during the time the mortgagor was entitled to the pos- 
session, and equitably belongs to him. And the order of the court 
will direct its payment to him or his assignée. 
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(District Court, N. D. California. August 14, 1895.) 

No. 2C0. 

BQUITT— JURISDICTION— ANCILLABT SuITS. 

One S., assignée in bankruptey of the firm of S. O. & Co., brought suit 
against one L. to set aside certain fraiicUilent conveyances, and obtaiued 
a decree setting tlie same aside, requiriug L. to pay over to S., as assignée, 
a sum of money, and adjudgiug tliat L. held in tnjst certain moneys and 
property of the banlcrupt firm. Within flve ycars of the rendition of this 
decree, that being the limitation of the local statute for siiits upon judg- 
ments, S. filed another \>i\\ to revive and continue the former decree, and 
obtained a decree reviving and continuing it in full force and efCect, ex- 
cept as to certain sums already raid. Within flve years from the rendi- 
tion of this decree, S. filed a third blll, styled a "bill of revivor and sup- 
plément," to revive and continue in force tlie two former decrees. Hcld 
that, although S. might hâve a remedy at iaw, equity had jurisdiction to 
entertnin the bill either as an ancillary bill for the enforcement of its 
original decree or by virtue of the trust declared to attach to the fuuds 
in the hands of L. 
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2. Same— Pleading. 

HcM, fxirther, the bill being in substance one to revive and carry into 
exécution the former decrees, and eontainiug proper allégations for tliat 
purpose, equity could entertain it, whether properly or net styled a "bill 
of revivor and supplément." • 

8. Same— Lâches. 

, Edd, further, that the bill was not barred either by lâches or by the stat- 

' ute of limitations. 

4. 8ame — Second Revivoh. 

Held, further, that the bill properly songht to revive the flrst decree of 
revivor, and thereby, ipso facto, the original decree; and the fact that 
the original decree v/as not set out in hsec verba in the first decree of 
revivor was no objection to the présent bill, it having been Intelligibly 
referred to and described. 

5. Equity Pracïice— Ne Exbat— Dbmtjrrer. 

The question of the propriety of issuing a writ of ne exeat cannot bo 
raised by demurrer. 

This was a suit by Herman Shainwald, as assignée in bank- 
ruptcy of the flnn of Schoenfeld, Cohen & Co., and of Louis S. 
Schoenfeld, Simon Cohen, and Isaac Newman, individually, against 
Harris liewis, to revive and continue in force two decrees rendered 
in favor of the same plaintifE against the same défendant on Novem- 
ber 5, 1880, and on June 14, 1890, respectively. The défendant de- 
murred to the bill, and excepted to certain parts of it. 

Sidney McMechen Van Wyck, Jr. (James L. Crittenden, of coun- 
sel), for complainant. 
Wal. J. Tuska, for respondent 

MORROW, District Judge. The bill in equity in this case 
seeks to revive, continue, and enforce a judgment and decree of 
this court, rendered on June 14, 1890 (46 Fed. 839), in case No. 241. 
This last decree had revived and continued in force a judgment and 
decree made in an original suit. No. 221, on November 5, 1880 (6 Fed. 
753). This is, therefore, the second suit which has been brought 
to revive and continue in force the judgment originally rendered 
in case No. 221 in favor of the complainant. There is no change 
of parties or of their interest. This bill and the proceedings mv 
der it must be regarded, therefore, as merely ancillary and suppli - 
mentaiy to the original suit in case No. 221 and the subséquent 
ancillary suit in case No. 241. 

That the nature and scope of the pi-esent bill, as well as the re- 
lief originally aiïorded by the former judgments of this court, and 
now sought to be enforced, may be the bett«r iinderstood, it will 
be necessary to refer to the early history of the proceedings out of 
which the présent action has taken rise. During the years 1875, 
1876, 1877, and the early part of 1878, a copartnerisiip under the 
flrm name of Schoenfeld, Cohen & Co. was engaged in a mercantile 
business in San Francisco, selling willow ware, fancy goods, toys, 
aud notions. On the 26th day of April, 1878, Louis S. Schoenfeid 
and Simon Cohen, membersof this copartnership, fil ed their pétition 
in this court to be adjudicated banlirupts, as copartners and as in- 
dividuals, and to be discharged from their debts, under the bank- 
rupt act. The pétition sets forth that Isaac Newman, a membei 
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of the copartnership, had refused to join in thé pétition, and it 
was asked that Le be made a party to the proceedings. In a sched- 
ule annexed to the pétition, the debts of the copartnership were set 
forth, amounting to $44,257.25, and in another schedule, purport- 
ing to contain an inventory of the estate of the copartnership, it 
was alleged that "one H. Lewis has in his possession mines, prop- 
erty, and accounts due the flmi of Schoenfeld, Cohen & Co., the 
value of which is $68,989.18, said property, money, and accounts 
haring been obtained iDy fraud on the part of the said Lewis, and 
held adversely to said flrm." It was also stated in this pétition 
that the accounts, books, and papers of Schoenfeld, Cohen & Co. 
were in the possession of the said H. Lewis. No other property or 
assets of any kind or description belonging to either the flrm or to 
its individual members appeared in the pétition or schedulo. In 
other words, the pétition alleged that the entire property of this co- 
partnership, together with ail the books of accounts and papers, had 
passed into the hands of one U. Lewis, who had obtained the same by 
fraud. The pétition was referred to the Eegister in bankruptcy, and on 
December ti, 1878, Louis S. Schoenfeld, Simon Cohen, and the tinu 
of Schoenfeld, Cohen & Co. were adjudicated bankrupts, individu- 
ally and as copartners. The flrst meeting of creditors was held 
on March 29, 1879, when Herman Shainwald, of San Francisco, was 
chosen assignée of the estate. He qualifled on April 7, 1879, and 
immediately entered upon the discharge of his duties as such as- 
signée. On October 3, 1879, Shainwald, as assignée, flled a bill 
in equity in this court against Harris Lewis (the party referred to 
as H. Lewis in the pétition in bankruptcy) for the purpose of hav- 
ing a certain judgment, exécution, sherifl's sale, and other proceed- 
ings in a suit at law in the Mneteenth district court of this state, 
entitled "Harris Lewis vs. Louis S. Schoenfeld, Isaac Newman, and 
Simon Cohen," declared to be a fraud upon the creditors of the 
flrm of Schoenfeld, Cohen & Co., and upon the assignée of such flrm 
in bankruptcy, and upon Simon Cohen, and upon said flrm; also, for 
the purpose of having it declared and decreed that certain promissory 
notes, upon which the said suit was brought, to wit, a note for $17,- 
000, a note for $8,000, and a note for $5,000, were fraudulent and 
void, as against said firm, for want of considération; also, for the 
purpose of having it declared and decreed that certain transfers 
of money, bills of lading, promissory notes, and other property 
made to Harris Lewis by said Schoenfeld and Newman were fraud- 
ulent and void, as against the creditors of said flrm, the assignée, 
and Simon Cohen, a member of said firm; and also for the pnrpose 
of having it declared and decreed that Harris Lewis was a trustée 
for the beneflt of the assignée of ail the moneys, bills of lading, 
accounts, merchandise, chattels, and other property obtained by 
said Lewis through or by means of the said action, attachment, 
judgment, exécution, or sheriff's sale, or transferred or delivered to 
or received by him from said Schoenfeld, from said Newman, or 
f rom any other person ; and, also, for such f nrther and other relief, 
etc.; also, for an injunction and a writ of ne exeat. This case is 
No. 221 in the records of this court, and is so designated to dis- 
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tinguish it from other actions between the same parties. Though 
the suit -was brought subsequently to the repeal of the bankrupt 
law (Act June 7, 1878; 20 Stat. 99), the right to sue was within the 
proviso of the repealing act saving ail further proceedings in any 
pending bankruptcy matter. Other suits hâve aiso been institut- 
ed against persons other than Harris Lewis, who had participated 
with him in fraudulently obtaining the assets of said flrm. The 
litigation involved in thèse suits has been coinplicated, bitter, and 
protracted, engaging the attention of this court, in some form or 
another, for now 16 yearspast. 

The testimony taken in the original suit (case 'No. 221) dis- 
closed a séries of fraudulent transactions devised and executed for 
the purpose of enabling the flrm of Schoenfeld, Oohen & Co. to de- 
fraud its foreign and Eastem creditors out of the several amounts 
due them, aggregating more than $30,000. It appears that in 
January, 1877, it was determined between Schoenfeld and New- 
man that Schoenfeld should proceed to the Eastern states and Eu- 
rope and procure a large stock of goods on crédit. In this he was 
successful. Returning to San Francisco in June, 1877, Newman 
reported the flrm in an embarrassed condition, whereupon certain 
fraudulent notes, amounting to about $30,000, were executed by 
Newman and Schoenfeld in the name of the iirm, and placed in 
the hands of Harris Lewis, to enable him to wreck the concern by 
briuging an attachment suit against the firm in the state court. 
This suit was accordingly commenced June 27, 1877, and the prop- 
erty in the hands of the flrm attached. An attomey was em- 
ployed for the ostensible purpose of defending the suit, but the 
real pui-pose was to enable Lewis to obtain judgment and exécution 
in the case, and a sale of the property of the flrm, and this purpose 
was in fact accomplished. Lewis, by an arrangement, became a 
purchaser at the sheriff's sale of a large part of the merchandise 
and accounts of the flrm at a very low price, whereupon he opened 
a store with this stock in another part of the city, in the name of 
H. Lewis & Co. Schoenfeld and Newman were, however, con- 
nected with this new store under an agreement to divide the pro- 
ceeds after certain, claims had been paid. It does not appear that 
Mr. Cohen was a party to this conspiracy, or knew the character of 
the transactions involved in its exécution. The amount realized 
by H. Lewis & Co. from this property, near the end of the year 1877, 
was about $69,000. It appears that, after this fraudulent scheme 
had been so far consummated that Harris Lewis had become pos- 
sessed of almost the entire assets of the flrm, he repudiated an obli- 
gation which, it is claimed, he assumed as a part of the conspiracy, 
and, as a resuit of the dissensions growing out of this affair, pro- 
ceedings in bankruptcy were instituted. In commenting on the 
testimony relating to thèse transactions, the late Judge Hoffman 
said: 

"It Is perhaps not easy to Imagine a grosser case of conspiracy by mer- 
chants of fair repute to cheat and defraud thelr creditors, or one where the 
proofs could be more convinclng and Indisputable." 6 Sawy. 556, 557, 6 Fed. 
753. 
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In this case (No. 221) Judge HofCman, on November 5, 1880, after 
a careful considération of ail the évidence in the case, directed a 
decree te be entered in favor of Shainwald, as assignée of the 
estate of Schoenfeld, Cohen & Co., bankrupts, and against Harris 
Lewis, for the sum of |81,425.07, with interest in the amount of 
$17,099.26, making a total of $98,524.33. The judgment and decree 
in No. 221 remaining unsatisfled, the complainant exhihited his 
bill on November 2, 1885, in case No. 241, to revive and continue in 
force his judgment in case No. 231, and, after proceedings duly had 
in this court, a judgment and decree was entered on June 14, 1890, 
whereby the judgment of November 5, 1880, in case No. 221, was 
continued "in full force and efEect," excepting that the sum of 
$30,650, paid by one Hyams, and $20,000, paid by one Naphtaly, 
both of whom had been implicated in the combination and scheme 
to defraud, and had been proceeded against in another action, and 
also the further sum of $11,919.63, received by Kalph L. Shainwald, 
the receiver appointed by the court, were applied in part satisfac- 
tion of the original judgment for the sum of $98,524.33, with inter- 
est and costs, leaving a balance still due of $69,829.25, in which 
amount the court entered its judgment for complainant, with in- 
terest and costs. An injunction restraining Harris Lewis or any 
other person from disposing of or interfering with the trust funds 
decreed to be represented by the amount of the judgment was also 
granted, but the application for a writ of ne exeat was denied. To 
revive and continue in force this last judgment, and ipso facto that 
of November 5, 1880, the présent bill in equity, styled by counsel 
for complainant "bill in revivor and supplément," has been filed. 
An injunction, as above, and a writ of ne exeat, is also prayed for. 
A demurrer is now interposed to the bill. Exceptions also hâve 
been made to matters in the bill claimed to be scandalous and im- 
pertinent. Taking thèse objections up in their order, the main 
grounds of demurrer urged are that the complainant does not 
make, in and by his bill, such a case as entitles him to apply to a 
court of equity for the relief he seeks; that he has an adéquate 
remedy at law; that his claim is barred by lâches and the statutes 
of limitation of the state of Califomia; that his bill is ambigu ous 
and uncertain, in that it cannot be ascertained therefrom whether 
he seeks to recover on the decree of November 5, 1880, or on that of 
June 14, 1890, or on both. 

In support of the flrst objection, it is claimed that the suit is to 
ail intents and purposes for the recovery of a liquidated sum of 
money, viz. a money judgment, to accomplish which the complain- 
ant has an adéquate remedy at law. Conceding that the sum sued 
for is a liquidated amount, and that a court of law could afford as 
complète and adéquate a remedy, yet this, of itself, does not divest 
this court, as a court of equity, of its jurisdiction over the Mil. 
For it is a well-settled maxim of equity jurisprudence that, where 
a court of equity obtains jurisdiction for one purpose, it will retain 
it for ail purposes, and render complète justice, even though, in 
doing so, it is necessary to establish purely légal rights and grant 
légal remédies which would otherwise be beyond the scope of its 
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authoritj, The fact that the action is cognizable by a court of 
law does not, as a gênerai mie, impair or divest the right of a court 
of equity, having once obtained jurisdiction, to entertain the suit. 
1 Pom. Eq. Jur., pp. 211-214, §§ 181, 182; 1 Story, Eq. Jur. (llth 
Ed.) §§ 64k, 65, 71. In King v. Baldwin, 17 Johns. 384, Spen- 
cer, C. J., said: 

"I consider it an established principle that where a court of equity once 
had jurisdiction it will insist on retaining it, though the original ground of ju- 
risdiction— the inability of the party to recover at law— no longer exists. 1 
Madd. 23. In Atklnson v. Léonard, 3 Brown, Ch. 218, Lord ïhurlow said: 
'It did not follow, becauso a court of law will glve relief, that this court 
loses the concurrent jurisdiction It has aJways had; and, till the law is clear 
on the subject, the court would not do justice in refusing to entertain the 
jurisdiction.' " 

Therefore, if a court of equity, having acquired jurisdiction for 
one purpose, may go on to a complète remedy, and adjudicate as 
to légal rights and grant légal remédies, a fortiori will it retain ju- 
risdiction of purely ancillary and supplementary proceedings to en- 
force its own decrees. And it is immaterial whether the amount 
sued for is a liquidated money judgment, and that as complète and 
adéquate a remedy could he had in a court of law. The remarks of 
Chancellor Kent in Kershaw v. Thompson, 4 Johns. Ch. 609, 612, 
though relating to the foreclosure of a mortgage and the posses- 
sion of the mortgaged promises, are pertinent to the law of this 
case. He says: 

"The distribution of power among the courts would be injudiclous, and the 
administration of justice exceedingly defective, and chargeable with much 
useless delay and expense, If it were necessary to resort, in the first instance, 
to a court of equity, and afterwards to a court of law, to obtaln a perfect 
foreclosure of a mortgage. It seems to be absurd to require the assistance 
of two distinct and separate jurisdictions for one and the same remedy, viz. 
the foreclosure and possession of the forfeited pledge. But this does not, 
upon due examination, appear to be the case; and it may be safely laid 
down, as a gênerai rule, that the power to apply the remedy is coextensive 
with the jurisdiction over the subject-matter." 

But it is to be observed that this suit is not an action merely to 
recover a liquidated sum of money, to wit, a money judgment, as 
counsel for respondent contends. It is something more. It is to 
revive and enforce the former judgments of this court, which ad- 
judge that Harris Lewis holds in trust for the beneflt of Herman 
Shainwald, the complainant and duly-appointed assignée in bank- 
ruptcy of the firm of Schoenfeld, Cohen & Co., and for the beneflt 
of the ereditors thereof, certain moneys and property of said firm 
adjudged to hâve been f raudulently procured and obtained by said 
Lewis, and now aggregating in value the sum of $69,829.25; and, 
furthermore, it is sought to give effect to and enforce the former 
judgments of this court by processes peculiar to courts of equity 
alone, as, for instance, enjoining Lewis and ail others from in any 
way disposing of or interfering with such trust funds, and granting 
such other or further relief as to the court may seem proper. 
While it is true that the chief and ultimate object of this ancillary 
bill is to recover of and from the respondent the sum of |69,829.25, 
with interest and costs, yet the important f eature must not be over- 
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looked that it is sought to compel the payment of tMs amount as 
so much trust funds in the hands of Lewis. There being an élé- 
ment of trust in the case, this feature alone would confer jurisdic- 
tion upon the court, sitting as a court of equity. Oelrichs v. Spain, 
15 Wall. 211, 228. 

However, aside from thèse considérations, which seem to place 
the question of jurisdiction beyond the peradventure of a doubt, 
there is still another and more convincing reason in favor of the 
jurisdiction of the court, and that is the inhérent power of a court 
of equity to enforce its own d^ecrees. Having the power to adjudi- 
cate, it must hâve the power to enforce its adjudications, or, in the 
language of Mr. Justice Field, then on the suprême bench of Cali- 
fornia, in the case of Montgomerj' t. Tutt, 11 Cal. 190, "where the 
court possesses jurisdiction to malce a decree, it possesses the pow- 
er to enforce its exécution." Although the jurisdiction of this 
court, as a court of equity, is purely statutory, and limited to but 
few subjects, yet within the confines of such jurisdiction it pos 
sesses complète authority, and is vested with ail the attributes of 
a court of chancery, It is a gênerai and elementary rule that such 
courts hâve plenary power to issue ail processes that may be neces- 
sary to carry their decrees or orders into effectuai exécution. 2 
Daniell, Ch. Prac. (4th Ed.) p. 1042, note 7; Ludlow v. Lansing, 1 
Hopk. Ch. 231; Charles River Bridge v. Warren Bridge, 6 Pick. 
395; Jones v. Mill Corp., 4 Pick. 509; Grew v. Breed, 12 Metc. (Mass.) 
363, 370, 871; Scott v. Jailer, 1 Grant, Cas. 237; White v. Hampton, 
13 lowa, 259; Root v. Woolworth, 150 U. S. 401, 410, 14 Sup. Ct. 136. 
That this inhérent and plenary power extends to and includes the 
right to entertain bills to carry their decrees into exécution is but 
a corollary to the above rule. The function of bills in equity for 
this purpose, and their utility, is well settled, and is peculiarly ap- 
propriate to courts of equity. They constitute, in eflect, but con- 
tinuations of the original suit. Story, in discussing thèse bills to 
carrv decrees into exécution, says in his work on Equity Plead- 
ing(Redfleld'sEd.p.394): 

"Sometimes, from the neglect of parties, or some other cause, It becomes 
impossible to carry a decree into exécution without the further decree of the 
court. This happens, generally, in cases where, the party having neglected to 
proceed upon the decree, their rights under it bécome so embarrassed by a va- 
riety of subséquent events that it is necessary to hâve the decree of the 
court to settle and ascertaln them. Sometimes such a bill Is exhibited by 
a person who was not a party, or who does not claim under any party to the 
original decree, but who claims In a similar Interest, or who is unable to ob- 
tain the détermination of hls own rights till the decree is carrled into exécu- 
tion. Or it may be brought by or against any person clalmlng as assignée 
of a party to the decree." " ' 

Precisely the same language is found in Mitf. Eq. PI. (3d Ed., 
1812) p. 86. See, also, 6 Am. & Eng. Enc. Law, p. 773, and référ- 
ences therein contained; 2 Daniell, Ch. Prac. (4tli Am. Ed.) pp. 
1585, 1586. In Owings v. Rhodes, 65 Md. 414, 9 Atl. 903, it was 
said : 

"When the rights of a party to a suit whlch has its Inception in a blll f<ir 
an interpleader hâve been determined by a final decree, It may, at some period 
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subséquent to th© passage of the decree, become necessary to enforce the de- 
termlnation of the court; and this may be done by tbe institution of new 
proceèdlngs growing out of the original suit, whlch bas been ended." 

In Shields V. Thomas, 18 How. 253, 262, this language is used: 

"Amongst the original and undoubted powers of a court of equlty Is that of 
entertalning a bill filed for enforclng and carrying into effect a decree of 
the same, or of a différent court, as the exigencies of the case or the interests 
of the parties may require." i 

In Raiiroad Cos. v. Chamberlain, 6 Wall. 748, it appeared that a 
bill in equity had been filed to set aside a judgment, and a lease, 
in the nature of a mortgage, to secure the same, and another raii- 
road corporation created by the same state, having become the 
équitable owner of the lease and mortgage, was admitted as de- 
fendant, and flled a cross bill to hâve the judgment enforced. The 
suprême court, through Mr. Justice Nelson, in reviewing and re- 
versing the action of the circuit court in dismissing the cross bill, 
said: 

"We thlnk that the court erred In dismissing the cross bill. It waa filed 
for the purpose of enforeing the Judgment, whieh was in the circuit court, 
and could be ^led In no other court, and was but anclllai-y to and dépendent 
upon the original suit; an appropriate proceeding for the purpose of obtain- 
Ing satisfaction." 

See, also, Thompson v. Maxwell, 95 U. S. 391, 400; Chicago, M. & 
8t P. Ry. Ck». ▼- Third Nat Bank of Chicago, 134 U. S. 276, 10 Sup. 
et. 550. 

In Root V. Woôlworth, 150 U. S. 401, 410, 14 Sup. Ct. 136, the su- 
prême court say: 

"It Is well settled that a court of equlty has jnrlsdlctlon to carry Into 
effect its ovrji orders. decrees, and judgroents, wlilch remain unreversed, 
when the subject matter and tlie parties are the same in both proceedings." 

After referring to the gênerai rule on this subject as stated in 
Story, Eq. PL, and applying that rule to the case at hand, the opin- 
ion continués: 

"The jurlsdictlon of courts of equity to interfère and effectuate their own 
decrees by injunctlons or wrlts of assistance, in order to avoid the relitigation 
of questions once settled between the same parties, Is well settled. Story, 
Eq. Jur. i 959; Kershaw v. Thompson, 4 Johns. Ch. 609, 612; Schencis v. 
Conover, 13 N. J. Eq. 220; Buffum's Case, 13 N. H. 14; Shepherd v. Toweood, 
Turn. & R. 379; Davis y. Bluck, 6 Beav. 393." 

Further citation of authority in support of the proposition is un- 
necessary. I hâve no doubt as to the jurisdiction of the court to 
entertain this bill to enforce its previous decrees and judgments. 

The next point to be disposed of is whether the complainant's 
bill is in the proper form. Story, in his work on Equity Pleading, 
speaking of bills to carry decrees into exécution, says: 

i"A bill for this purpose is génerally partly an original bill, and partly a blU 
In the nature of api original bill, although not strlctly original; and some- 
times It Is llkewlse a bill of revivor, or a supplemental bill, or both. The 
trame of the bill Is varied accordingly." Section 432, p. 395 (Redfleld's Ed.). 

The bill is styled a "bill of revivor and supplément." An ex- 
amination of its terms shows tliat it partakes of the nature of both. 
It seeks, in the first place, to revive a former judgment of this court. 
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a.nd, in the second place, to carry sucH judgment into exécution. In 
so far as the présent bill is supplementary, it is unquestionably 
proper, for that is one of the recognized uses of supplementary feills. 
But it is claimed by counsel for respondent that, in so far as it is 
a bill of revivor, it is improper, for the reason that such an action 
can only be instituted upon the original suit The bill appears to 
bave precisely this character. It seeks to keep alive the original 
action, as bas been done before, and is the exercise of that reason- 
able diligence required by courts of equity in the prosecution of 
demands. Section 336 of the Gode of Civil Procédure of this 
State provides a period of five years within which an action may 
be commenced upon a judgment or decree of any court of the United 
States. To guard against any possible conséquences resulting from 
the running of this statute, the présent bill is âled to revive and 
continue in force the original action. In form and substance, dis- 
carding rigid and technicaJ rules of equity pleading, it is a bill to 
carry a decree into exécution. That is the object plainly dedueed 
from the averments of the bill, and vi'hether it be termed by counsel 
a "bill of revivor and supplément," or either one or the other, can 
and should make no différence, if the complainant is entitled to the 
équitable relief prayed for upon the showing made in his bill. The 
remarks of Wilde, J., in Grew v. Breed, 12 Metc. (Mass.) 363, are 
directly in point: 

"The question is wliether the decree mentloned in the bill, that the Insur- 
ance Company should pay four thousand four hundred and sixty-five dollars 
and eighty-four cents to C. P. and B. R. Curtis, solicitors of the plaintiffs 
Jo the former bill, can be now enforced against the sald company and An- 
drew Breed, one of the défendants, their debtor. It is objeeted that, although 
the court had jurlsdiction In the original suit, it is not extended to this suit, 
which Is on a new bill. It is true that this is a new bill; and so are bills of 
revivor. But it is not strictiy original." 

After adverting to the nature of a bill to carry a decree into exécu- 
tion, the learned judge continues: 

"But, however this bill may be denominated or deflned, it is certalniy found- 
ed on the decree of the court in the former suit; and the sole question is 
whether we hâve authority to cause it to be done in the form prayed for." 

The authority to do so was aflirmed, and the demurrer to the bill 
overruled. 

It is next objeeted that the bill reviving the original action is 
barred by lâches and the state statute of limitations as contained in 
sections 336 and 343 of the Code of Civil Procédure, So far as it 
appears from the pleadings, it vpould seem that the complainant, in- 
stead of being guilty of lâches, bas been at ail times vigilant and 
diligent to protect and enforce his rights. The decree upon the orig- 
inal bill was flled November 5, 1880. Within five years tbereafter, 
to vfit, on November 2, 1885, the complainant commenced ancillary 
proceedings to revive and keep in force the former decree, and ob- 
tained a decree in his favor on June 14, 1890. Within five years 
after this last decree, to wit, on June 8, 1894, the bill at présent under 
considération was filed. This objection is, therefore, not well 
founded. 
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It is further claiiïied that the bill is ambiguous and uncertain, in 
that it does not appear which judgment the complainant is seeking to 
revive; that if he sues on, and seeks to revive, the judgment rendered 
on November 5, 1880, that is now dead, having been made more than 
five years next preceding the bringing of the présent bill. On the 
other hand, it is claimed that if he sues on the judgment rendered 
. June 14, 1890, that decree is too indeflnite and insufficient for any 
purpose, and that the portions of the decree continued in force should 
hâve been set ont in hsec verba in the decree of revivor. But thèse 
objections are without substantial merit In the flrst place, the judg- 
ment and decree of November 5, 1880, is not dead. It was expressly 
revived and continued in force by the decree of June 14, 1890, in suit 
No. 241. The présent suit is to revive and continue in force this last 
decree, thereby, in effect, so to speak, giving the decree of November 
5th a new lease of life. The judgment which it is sought to enforce, 
the rights adjudicated upon,were determined in the original suit; but 
to keep this judgment alive, and to préserve the rights of the parties 
theretofore adjudicated, the ancillary bill, which resulted in the de- 
cree of June 14, 1890, in case No. 241, was flled. It would seem 
logical and proper, therefore, to revive this last decree, and thereby, 
ipso facto, that of November 5, 1880, in the original case No. 221. 
The objection that the decree sought to be revived is insufiQcient, — 
indeflnite, — and that the portions continued in force should hâve 
been set ont in hsec verba in the decree of revivor, is, as stated above, 
untenable. It is entirely unnecessary to set out the decree revived 
in hsec verba, provided a sufficient référence be made to it to show 
what decree it is intended to revive. The statement in the decree of 
June 14, 1890, "that the judgment heretofore rendered and entered 
on the 5th day of November, A. D. 1880, in the district court of the 
United States of America for the district of Calif ornia, in an action 
numbered 221, wherein the complainant herein was complainant and 
the respondent herein was respondent, be and the same is hereby 
continued in full force and effect," is amply sufficient to justify a 
référence to the judgment and decree of November 5, 1880. It is a 
gênerai rule that papers and documents which are suflflciently re- 
ferred to and identifled may be made part of a pleading. De Sepul- 
veda V. Baugh, 74 Cal. 468, 16 Pac. 223, overruling other conflicting 
décisions; Kosenthal v. Matthews, 100 Cal. 81, 34 Pac. 624. 

A demurrer is also made to that part of the bill which seeks and 
prays for a writ of ne exeat republica. I am of the opinion that the 
propriety of issuing such process cannot be raised by a demurrer, 
nor at this time. The contention is made that the bill is improper 
in this respect, for the reason that the decree of November 5, 1880, 
as revived by the decree of June 14, 1890, does not direct that such 
a writ shall issue; and the point is made that the ofSce of a bill to 
enforce a decree is simply restricted to enforcing the decree as ren- 
dered, and that there can be no substantial variation of its terms, 
and that, therefore, the court in this case cannot issue such writ. 
Without entering into a considération of this question, it is suffi- 
cient to say that the writ of ne exeat republica is not in itself a 
remedy. It is a means to effectuate a remedy, viz. by keeping a 
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party within the jurisdiction of the court. Rule 21 of the gênerai 
equity rules of the suprême court required the complainant, if he 
required such writ "pending the suit," to ask for it in his bill. In 
the case of Lewis v. Shainwald, 7 Sawy. 403-417, 48 Fed. 492, de- 
cided in this circuit, it was held that the writ may be granted at or 
after the decree, although the bill contains no such prayer. How- 
ever, it .will be time enough to consider this question when it cornes 
finally before the court. 

There is no merit in the exceptions for matter claimed to be scan- 
dalous and impertinent. The demurrer will be overruled and the 
exceptions disdlowed. 



BRODEICK V. BROWN. 

(Circuit Court, S. D. Callfornia. July 22, 1895.) 

No. 644. 

Baites and Banking — Voldntaey Assessment. 

The F. National Bank suspeeded business for laek of funds, and was 
placed in charge of a bank examiner, who required that $50,000 should 
be raised and placed in the bank before it could résume business. The 
stocliholders, Ineluding one B., the président, thereupon raised this sum in 
amounts equal to 50 per cent, of their stock, and placed it in the bank. 
The examiner caused entries to be made on the books indicating that this 
contrlDution was a voluntary assessment subject, after one yeai, to the 
liabillties of the bank, and permitted the bank to résume. B., at a meet- 
ing or the directors subsequently held, protested against thèse bock en- 
tries, Dut afterwards signed reports in which the $50,000 was included as 
siirplus. At the time of the advance the bank held two notes of B., and 
discounted another note of his a few days before the expiration of a 
■ year trom the advance. Shortly after the expiration of the year, the 
bank again suspended payment Edd, that the advance to the bank was 
a voluntary assessment, and not a loan, aud eould not be set ofif by B. In 
an action against him on the notes by the receiver of the bank. 

This was an action by William J. Brodrick, as receiver of the 
First National Bank of San Bernardino, against Joseph Brown. 
The case was heard by the court without a jury. 

Ourtis, Oster & Curtis, for plaintifl. 
Eolfe & Rolfe, for défendant. 

WELLBORN, District Judge, Plaintiff, as receiver of the First 
National Bank of San Bernardino, brings this action to recover of 
the défendant on three promissory notes, each payable, on demand, 
to First National Bank of San Bernardino, bearing interest at the 
rate of 10 per cent, per annum, — one for |3,000, another for $5,000, 
and another for $7,000, bearing dates, respectively, March 17, 1892, 
May 18, 1893, and July 9, 1894. There is no déniai of the making 
and delivery of the notes. The answer sets up, however, by way 
of counterclaim, that on or about the lOth day of July, 1893, de- 
fendant loaned to said bank the sum of $20,500, and that no part of 
same has been paid. The only issue between the parties arises on 
this answer, plaintifl insisting that the money therein mentioned 
was advanced by the défendant to said bank, not as a loan, but as 
v.69F.no.7— 32 
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a contribution, voluntarily made, for the betterment of the stock, 
to enable said bank to résume business. 

On the trial of the case the following facts were made to ap- 
pear by stipulation of the parties: That said bank was created 
and organized under an act of congress known as the "Nation- 
al Bank Act," with a capital stock of $100,000, divided into 1,000 
shares, of the par value of |100 each, and that défendant at 
ail times owned 410 of thèse shares. That on June 23, 1893, for 
lack of funds to pay depositors in the diie course of business, said 
bank closed its doors, and immediately thereafter notifled the 
comptroller of the currency of the United States of its condition; 

and that thereafter, on or about the day of June, 1893, said 

bank was by the said comptroller of the currency of the United 
States placed in charge of Bank Examiner J. B. Lazier, who re- 
mained in charge and control of said bank until it resumed busi- 
ness on the 21st day of July, 1893. That during the time said 
Lazier was in charge of said bank he informed the directors there- 
of that, before the said bank would be permitted by the said comp- 
troller of the currency of the United States to résume business, the 
sum of $50,000 would hâve to be raised and placed in said bank ; 
and that, acting on said information, and in order to enable said 
bank to résume business, said stockholders thereof severally raised, 
and between the 15th and 21st days of July, 1893, placed in the 
hands of said Lazier, for the use of said bank, sums of money, equal 
to 50 per cent, of the par value of the capital stock owned by them 
respectively; and thereupon said Lazier caused to be entered on 
page 237 of the gênerai cash book of said bank the following entry : 

"The flfty thousand dollars Toluntary assessment which has been pald in by 
the stockholders remains undlsturbed in the bank for one year, after which 
time any losses In présent valuations of assets wlll be charged agaiust same. 
and balance subject to stockholders; the said flfty thousand dollars having 
been paid as foUows: 50 per cent, on capital stock by— 

Brown, Joseph Ç20,500 

" Mrs." 250 

Bailon, Mary 1,500 

Brinkmeyer, H 2,000 

Crandall, W. N 1.000 

L. D 1,000 

Ourtls, W. .T 1,500 

" Frances 500 

" Lncy M 500 

Flanders, J 2,000 

Gamer, M. B 5,000 

Hall, J. W 4,000 

James, John M 1,500 

Mrs. D. C 500 

Johnson, F'. M 500 

Kohi, O. H 5,000 

" F 500 

Kohi, L 500 

Rolfe & Freeman *. 250 

Vail, A. H.. 500 

Warner, S. M 500 

F. E 500 

Amt. carried to surplus }g 2 $50,000" 
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— That on the teller book of said bank No. 13, under datp of 
July 15, 1893, is tlie folio wing entry: "Stockholders' voluntary 
assessment, |50,000;" and that on the gênerai ledger of said 
bank, on page 5, is the following entry: "Shareholders' voluntary 
assessment, to surplus :{:!; 2, |loO,000." That on October 10, 1893, 
December 28, 1893, March 9, 1894, May 14,, 1894, July 28, 1894, and 
October 12, 1894, reports of the condition of said bank, verifled by 
the oath of O. H. Kohi, its cashier, and signed by three of its di- 
rectors, were made to the said comptrcller of the currency, in each 
of which reports the said f 30,000 is entered as folio ws: "Surplus 
5^2, 150,000;" and that each and ail of said reports, except the one 
made on the said 14th day of May, 1894, were signed by Joseph 
Brown, the défendant herein. That on the 21st day of July, 1893, 
said bank (haring obtained permission from the comptroller of the 
currency of the United States to résume business, the said Lazier 
having turned over and delivered to the officers of said bank ail of 
its assets, including said sum of $50,000) opened Its doors and re- 
sumed business, and from that time until the 8th day of Noyem- 
ber, 1894, continued to transact the business of banking, as it had 
done prier to the closing of its doors on the said 23d day of June, 
1893. That on the 8th day of November, 1894, on account of the 
lack of funds to pay its depositors in the due course of business, 
said bank again closed its doors, and thereafter was placed in 
charge of William J. Brodrick as receiver. That ever since the 
lOth day of February, 1890, Joseph Brown, the défendant herein, 
has been a director and président of said bank. 

Défendant testifled that, at the first meeting of the directors 
after the bank's resumption of business, lie called attention and 
objected to the entry which Lazier caused to be made, on page 
237 of the gênerai cash book, to the effect that the .$50,000 was a 
voluntary assessment, and chargeable with dépréciations in as- 
sets. Three other witnesses, besides himself, were introduced on 
behalf of the défendant, and testifled, substantially, that they 
were stockholders in said bank, and that they understood that the 
moneys advanced by the stockholders were to be paid back one 
year after the advances were made; but they did not say from or 
with whom this understanding was received or had. Witnesses 
for the plaintiif, two in number, stockholders of the bank, testi- 
fled, on the contrary, that there was no understanding by them 
that the mon^s advanced by the stockholders were to be repaid, 
but that such advances were understood to be voluntary assess- 
ments. The cashier of the bank, O. H. Kohi, witness for the plain- 
tiff, testifled that none of the stockholders had ever demanded re- 
payment of their advances. H. Brinkmeyer, witness for de- 
fendant, said that he had on one occasion called for repayment of 
the amount advanced by him. Thèse, in brief, are the facts of 
the case, so far as relates to the ground on which my décision rests. 

The law is well settled that where stockholders voluntarily as- 
sess themselves, to relieve the corporation from pecuniary embar- 
rassment, or for the betterment of their stock, whatever may be 
the occasion of the assessment, the advances thus made are not 
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debts against, but assets of, the corporation. Bidwell v. Railroad 
Co. (Pa, Sup.) 6 Atl. 729; Leavitt v. Mining Co. (Utah) 1 Pac. 360; 
2 Thomp. Corp., § 1717. While there is some conflict in the oral 
testimony as to tlie nature of the transaction which eventuated in 
the raising of the |50,000 of which defendant's payment of |20,- 
500 was a part, careful considération of ail the évidence satisfies 
me that the advances thus made were not loans, but voluntary 
contributions by the stockholders, for the betterment of their 
stock, and to enable the bank to résume business. The chief con- 
tention of the défendant is that where money is deposited with a 
bank generally, without any spécial agreement in référence 
thereto, such deposit is a loan, and therefore a debt against the 
bank in favor of the depositor. This proposition, rightly under- 
stood, is unquestionably correct^ and abundantly sustained by au- 
thority. In the case of Scammon v. Kimball, 92 U. S. 370, cited 
and quoted from in defendant's brief, the principle is thus stated: 

"Sums which are pald, said Lord Denman, to the crédit oi a customer with 
a banker, though usually called deposits, are, In truth, loans by the customer 
to the banker; and the party who seeks to recover the balance of such an ac- 
count must prove that the loan was In reality Intended to be his, and that 
it was recelved as such. Sims v. Bond, 5 Bam. & Adol. 392. 

"Exactly the same rule was laid down in the court of exchequer, where it 
was held that money deposited with a banker by his customer, in the ordi- 
nary way, is money lent to the banker, with a superadded obligation that 
it is to be pald when demanded by a check. Pott v, Clegg, 16 Mees. & W. 
327." 

From this quotation, particularly the latter paragraph, it will be 
seen that to make the deposit of money in bank a loan, in the ab- 
sence of an express contract, it is essential that the money be de- 
posited "in the ordinary way." This statement of the law reveals 
the vulnérable point in defendant's argument, for manifestly the 
money paid by défendant to J. B. Lazier, the bank examiner, for 
the use of the bank, was not money deposited "in the ordinary way." 
The bank, at the time, was not doing business "in the ordinary way"; 
indeed, there was an entire suspension of its usual business. The 
bank was closed, and in the charge of the comptroller of the cur- 
rency of the United States. There was no one who could on its 
account hâve received deposits "in the ordinary way." No such 
power resided even in the comptroller. The most and ail that he 
could do was to prescribe the conditions on which there could be 
a resumption of business. This course he did adopt, and the pre- 
scribed condition was that the stockholders should raise, and turn 
over for the use of the bank, $50,000. This condition was complied 
with. The money thus raised and turned over could not hâve been 
a loan, for the obvions reason that no one at the time was author- 
ized to borrow money for the bank. The only possible theory con- 
sistent with the situation of the bank and the circumstances of the 
parties is that the transaction was a voluntary assessment. Fur- 
thermore, and as showing the defendant's understanding, on flve 
différent occasions between and including October 10, 1893, and Oc- 
tober 12, 1894, this money was reported to the comptroller of the 
currency as "Surplus ^2, $50,000," and each one of said reports was 
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signed by the défendant. It is ineredible that the défendant would 
hâve thus habitually and constantly reported this money as sur- 
plus, — that is, an asset of the bank, — had he believed it to be a 
liability, Again, the facts that at the time defendant's advance 
was made the bank held his notes, one for |3,000 and the other for 
15,000, being two of the three notes sued on, and. that no account 
was taken of those notes; and that, a few days before the expira- 
tion of one year from the time of the advance, the défendant exe- 
cuted another note to the bank, for $7,000, also one of the notes 
sued on, — are circumstances tending to discrédit defendant's con- 
tention of a loan, and to strengthen the position of the plaintiff 
that the transaction was a voluntary assessment. Furthermore, 
ail the entries upon the books of the bank, made by the examiner 
during the time he had charge, point in the same direction; and 
when it is remembered that the défendant was président of the 
bank, largely interested, and actively participating in the efforts 
then being made for its resumption of business, it is a fair inference 
that he had knowledge of and was familiar with thèse entries. The 
fact that after the whole arrangement had been consummated, and 
the money paid thereunder, the défendant objected to one of thèse 
entries at a meeting of the directors, cannot alter or affect the na- 
ture of the transaction, which had already been accomplished. 
Again, the receipts given by the examiner to two or three of the 
stockholders at the time their advances were made, as well as the 
entries above mentioned, show conclusively that he considered the 
arrangement a voluntary assessment. In view of the close rela- 
tions which the défendant bore to the bank, and his efforts for re- 
opening the same, can it be presumed for a moment that he was 
ignorant of or-at war with the views of the examiner? I think not. 
For the reasons above indicated,my finding is that the |20,500men- 
tioned in defendant's answer was a voluntary contribution for the 
betterment of his stock, and therefore is not a debt against the 
bank. This view of the facts renders it unnecessary for me to dé- 
cide the other question, made in argument, as to the right of set- 
off. Judgment will be entered for plaintiff in accordance with the 
demand of his complaint. 



BARBER et al. v. PITTSBURGH, FT. W. & C. RT. CO. et al. 

(Circuit Court, W. D. Pennsylvanla. Augrost 2, 1895.) 
No. 10. 

1. FEDERAL Courts— CoNCLtTsivBNEss OF State Décisions— Ejectment Sdits. 

A single verdict and judgment In ejectment in Pennsylvanla not being 
conclusive in the state courts, a décision by the suprême court ot the state 
upon the construction of a will, in a first ejectment suit, Is not conclusive 
In a fédéral court, but Is entltled to peculiar regard as a précèdent. 

2. Evidence in Ejectment Suits — Recobd of Probatb — Admissibilitt. 

It seems that, where both parties to an ejectment suit elalm under the 
probate of a will, a statement in the record of such probate to the effect 
that the attestlng wltnesses deposed before the reglster that on a date 
named tbey subscribed their names to the will as wltnesses, at the request 
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and in the présence of the testator, who then declared that it was his last 
will and testament, is compétent évidence to show the date of the attesta- 
tion and publication of the will. 

8. WiLLs— Construction— EsTATBS Tail. 

Testator devised certain lots to Amanda Stephens, and subsequently de* 
clared that, "in the event of Amanda dying unmarried, or, if maiTied, dy- 
Ing without ofi'spring by her husband, then thèse lots are to be sold, and' 
the proceeds to be divided" among other persons designated. Held that, 
under the Pennsylvania décisions, thls will did not create merely a def easi- 
ble fee, and, if it did not vest in the devisee a fee simple, it at least gave 
her an estate tail. ! 

Tliia was a suit in ejectmeiit brought by Barber and others 
against tke Pittsburgh, Ft. Wayne & Chicago Eailway Company 
and others to recover possession of certain lots in tlie city of Pitts^ 
burgh, Pa, 

S. Duffield Mitchell and J. S. Ferguson, for plaintiffs. 
Scott & Gordon, for défendants. 

Before ACHESON, Circuit Judge, and BUFFINGTON, District 
Judge. 

ACHESON, Circuit Judge. The parties to this suit respec- 
tively claim title to the land in controversy under the foUowing 
provisions of the will of James S. Sterenson, deceased : 

"I, James S. Stevenson, of the city of Pittsburgh, in the state of Pennsyl- 
vania, aged flfty years on the 12th day of January, 1831, reflecting on the cer- 
tainty of death, and désirons of maiiing a distribution of my property in the 
event of my decease, do hereby déclare this writing to be my last will and tes- 
tament, made this twelfth day of March in the year of our Lord one thousand 
eight hundred and thirty-one. 

"I give and bequeath to Amanda Stephens, daughter of Margaret Stephens, 
lots 67, 68, 69, and 70 in the city of Pittsburgh, in theiir full extent, bounded 
by Penn Street, Wayne street, the AUegheny river, and by lot 71. Said Aman- 
da Stephens is now five years old (born April 7, 1826). Stephens and 

his wife, the parents of Amanda's mother, llve near Connellsville, In 

Fayette county, Penua. 

"In the event of Amanda dying unmarried, or. if married, dying without 
ofEspring by her husband, then- tliese lots are to be sold, and the proceeds to 
be divided equally amongst the heirs of John Barber, of Oolumbia, Penna." 

The testator died October 16, 1831. His will was probated on 
the 18th day of the same month and year. Amanda Stephens sur- 
Tived the testator, and in the year 1847 intermarried with Samuel 
Haight. On July 27, 1848, Amanda and her husband, by deed to 
Jacob Haight, executed, acknowledged, and recorded agreeably 
to the provisions of the statute for barring estâtes tail, barred any 
estate tail that Amanda had in the devised lots of ground. After- 
wards the title of Amanda, freed from any entail, became vested 
in the défendants. Amanda had several children by her husband, 
Samuel Haight, but they ail died in the lifetime of their mother, 
without having had issue. Amanda died September 28, 1891. 
Her husband died previously. The plaintiffs are children and 
grandchildren of John Barber, deceased. Their position is that 
Amanda Stephens took no greater estate in the devised lots of 
ground than a qualified fee, defeasible in the event of her dying 
without offspring by her husband surviving her, and, this event 
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having liappened, that the devise over to the heirs of John Barber 
took effect. The défendants insiist, primarily, that Amanda took 
an estate in fee simple; but, if not, then they contend that she 
took, at least, an estate in fee tail. 

The will of James S. Stevenson was considered by the suprême 
court of Pennsylvania in the case of Mitchell v. Eaiiway Co., 165 
Pa. St. 645, 31 Atl. 67. The court held that, although the testator 
died before the wills act of 1833, the words in the preamble of his 
will, "desirous of making a distribution of my property," showed 
an intent to dispose of his whole interest, and were to be carried 
down into the body of the will, and that those words imported an 
intent to give to Amanda an estate in fee simple in this particular 
property, notwithstanding the devise over to "the heirs of John 
Barber"; that the contingency upon which the estate was to go to 
them was the death of Amanda, "without offspring by her hus- 
band," in the lifetime of the testator; and that Amanda, having 
survived him, took a fee simple. The défendants maintain that 
this décision is conelusive hère. But to that proposition we are 
not able to assent. A single verdict and judgment in ejectment 
in Pennsylvania, not being conelusive in the courts of the state, is 
not conelusive in the courts of the United States. Gibson v, Lyon, 
115 U. S. 439, 6 Sup. Ct. 129. This décision of the suprême court 
of Pennsylvania, indeed, as a précèdent is entitled to peculiar re- 
gard, and we would be disposed to follow it, even though we might 
doubt the correctness of the construction which that court gave 
to the devise to Amanda Stephens. 

The plaintiiïs, however, hâve introduced (under exceptions) some 
évidence that was not, it seems, beforé the courts in the former 
litigation, with référence to the state of facts under which, as they 
allège, the will of James S. Stevenson was made; facts which they 
contend are compétent aids in construing the will, and call for a 
différent conclusion from that reached by the suprême court of 
Pennsylvania. On the strength of this évidence it is asserted, in 
the first place, that Amanda Stephens was the natural child of 
James S. Stevenson. We are of opinion, however, that there is 
uo compétent évidence to establish the truth of this allégation, if 
ît be material. The déclarations hère mainly relied on were made 
by a person who was not related either by blood or marriage to 
James S, Stevenson, and they were made many years after his 
death. Again, the plaintiiïs claim to hâve shown that Stevenson 
was dangerously ill for two weeks preceding his death, and of this 
we think there is satisfactory évidence. Then they hâve offered 
the register's record of the probate of the will, which sets forth 
that the two attesting witnesses deposed before him that on the 
16th day of October, 1831, — the date of Stevenson's death, as ap- 
pears aliunde, — they subscribed their names to the will as wit- 
nesses at the request and in the présence of the testator, who then 
declared that it was his last will and testament. As this probate 
was the judicial act of the register, and both sides daim under it, 
we incline to think that the contemporaneous and customaiy rec- 
ord made by the register in the course of his oflBcial duty is com- 
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pètent évidence to show the date on whicK the testator caused the 
will to be attested, and published it in the présence of the sub- 
Bcribing witnesses. But upon the question "whether the évidence 
hère relied on warrants a différent construction of the will from 
that adopted in Mitchell v. Kailway Co., supra, we do not feel 
called upon to express an opinion. If we were ta hold that the 
devise to Amanda Stephens did not pass to her an estate in fee 
simple, this conclusion would not help the plaintiffs, for we can- 
not agrée with them in their contention that Amanda took only a 
defeasible fee. In our view of this will, if Amanda did not take 
a fee simple, she took, at least, an estate tail. "OfEspring" is a 
Word of limitation, not of purchase. Allen v. Markle, 36 Pa. St. 
117. Speaking of the devise in question, the court in Mitchell t. 
Railway Co., supra, said: 

"The Word 'oesprlng,' hère used, Is but a synonym for 'issue'; and 'Issue' 
cannot be lawful without marriage. ïhe devise, then, is in the first instance 
to Amanda, and, In the event of her dying without issue, over to alternative 
beneflciaries." 

In Vaughan v. Dickes, 20 Pa. St. 509, the testator, after a devise 
to his wife for her life, directed as follows: 

"And, after the decease of my said wife, I give, bequeath, and devise ail 
the af oresald real estate above described to my son. Peter Dickes, and daugh- 
ter, Catharine Albertson, to them and their helrs forever, share and share 
alike, equaily to be divided between them; * * * and it is further my 
will that, should my son Peter Dickes not marry and hâve lawful issue, then 
the said real estate heretofore devised to him shall go to my said daughter, 
Catharine Dickes, and her heirs forever." 

The court held that thèse words created an estate tail in Peter. 
In Matlack v. Roberts, 54 Pa. St 148, the court decided that the 
words, "I give and devise to my sons ail the residue of my estate, 
real and personal. • ♦ • And, in case of the death of either 
of my children unmarried or without issue, then I do order that 
the share of said child or children so dying may be divided equally 
among my surviving daughters or their heirs," — created an estate 
tail in the sons^ The authority of thèse décisions is unshaken. 
It will be perceived frbm the above quotation from the opinion in 
Mitchell T. Railway Oo., supra, that the court treated the word 
•'unmarried" as unimportant, holding that the devise over was in 
the event of Amanda's dying without issue. Now, it is flrmly 
established by an unbroken Une of authorities, among which are 
Vaughan v. Dickes, supra, and Matlack v. Roberts, supra, that a 
devise over to named living persons upon the failure of the issue 
of the flrst taker does not import a deflnite failure of issue. In 
the leading case of Eichelberger v. Barnitz, 9 Watts, 447, 449, the 
devise which there was adjudged to create an estate tail con- 
tained thèse words: 

"And, further, my will is, because my son Henry is not yet married, that, if 
he should die without leaving any lawful Issue, that then his full share shall 
fall or go in equal share to my other three children, Adam and Anna Mary 
and Susannah, to one of them as much as to the other." 

Hère the devise over was not only to named living children of 
the testator, but it was to them distributively in equal shares. To 
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hold at this late daj that such a devise over imports a definîte fail- 
ure of issue would shake a multitude of titles. Tlie authority of 
Eictielberger v. Bamitz, supra, was fully recognized in the récent 
case of Hackney v. Tracy, 137 Pa. St. 53, 20 Atl. 560. The case 
of Middieswarth v. Blackmore, 74 Pa. St. 414, was decided upon 
the peculiar provisions of the will there involved. It does not 
f umish a rule for this case. Amanda Stephens was the preferred 
object of the testator's bounty, and the construction should in- 
cline towards mating the gift as effectuai to her as possible. We 
are satisfled that upon any admissible construction of the will of 
James S. Stevenson the title to the land in dispute is in the de- 
fendants. 

BUFFINGTON, District Judge, concurs. 



RITTER V. MUTUAL LIFB INS. CO. OF NEW YORK. 
(Circuit Court, E. D. Pennsylvania. April 4, 1895.) 

1. LiFB Insurance — Suicide — Insanitt. 

If one whose life Is insured kills himself wlien hls reasoning faculties 
are so far Impaired by insanity that he Is unable to understand the moral 
character of hls act, even If he does understand Its physleal nature, consé- 
quences, and effect, hls self-destruction will not, of itself, prevent a re- 
covery on the policy. But by capaclty to understand the "moral charac- 
ter of his act" is to be understood a capacity to understand what he was 
doing, and the conséquences thereof to himself, hls character, his family, 
and others, and to comprehend the wrongfulness of the act, as a sane man 
would. 

a. Same. 

The contract of life Insurance contalns an Implled condition that the In- 
sured will not Intentlonally termlnate his own life. 

8. Same— Pkbsumption of Sanitt. 

The presumption of sanity Is not overthrown by the act of commltting 
suicide. Suicide may be used as évidence of Insanity, but, of itself, is in- 
sufficient to establish it, and the burden of proof is still on the party al- 
leging It. 

This was an action by A. Howard Eitter, exécuter of the estate 
of William M. Runk, deceased, to recover upon policies of life In- 
surance. The deceased carried policies aggregating $75,000, and the 
défense to the action was suicide. 

Barnes, Wintersteen & Bispham, for plaintiff. 

John G. Johnson and Chas. P. Sherman, for défendant, 

BUTLER, District Judge (charging jury, orally). This case, 
as it has been said to you, is one of great importance; one which. 
deserves your careful attention, which can only be decided justly by 
understanding the law that governs it and adhering strictly to the 
évidence. 

As frequently occurs, a good deal of testimony has been heard 
and several questions raised that will be f ound in the view the court 
now takes of the case, to be entirely unimportant. I only regret 
that we could not know at the outset how the case would présent 



•506 FEDEEAL EEPORTEE, Vol. 69. 



itself to onr mind at the close that we might hâve avoided the un- 
necessary expenditure of time, and unnecessary taxing of youi- 
strength and patience, and devoted ourselves to what turns eut to 
be the considération upon which the case must be decided. 

The counsel for plaintiif hâve presented to the court several points 
on which we are asked to charge, for the purpose of getting their 
TÏew of the law before you. The plaintiff's ûrst, second and third 
points are disafflrmed. The fourth is also disafflmied for the rea- 
sons given in answering the defendant's flrst point, of which I will 
speak directly. 

The flfth point reads as follows: 

"If one whose llfe Is Insured Intentionally kllls hlmself -when his reasoning 
faculties are so far impalred by Insanity that he is unable to understand the 
moral eharacter of his act, even if he does understand its physical nature, 
conséquence, and effect, such self-destruction will not of itself prevent recov- 
ery upon the policies." 

This is afHrmed. 

I will say, however, that we must understand what is meant and 
intended by the term "moral character of his act." It is a term 
which has been used by courts, and it is correctly inserted in the 
point ; but it is a term that might be misunderstood. We are not 
to enter the domain of metaphysics in determining what constitutes 
insanity, so far as the subject is involved in this case. If Mr. Eunk 
understood what he was doing, and the conséquences of his act or 
acts, to himself as well as to others; in other words if he understood 
as a man of sound mind would, the conséquences to follow from his 
contemplated suicide, to himself, his character, hisfamily and others, 
and was able to comprehend the wrongfulness of what he was about 
to do as a sane man would, then he is to be regarded by you as sane. 
Otherwise he is not. 

The defendant's first point reads as follows : 

"There can be no recovery by the estate of the dead man of the amount of 
policies of insurance upon his life, if he' takes his own life designedly, whilst 
of Sound mind." 

This point is afflrmed. The defendant's first point which I hâve 
just read to you and afiirmed, and the plaintiff's fourth point which 
I hâve disafflrmed, raise the same question and it is one of very 
great difflculty. It is very remarkable that the question has never 
been directly passed upon by any court of last resort, nor so far as 
has been discovered, by any other, in this country or in England. 
"When the points were presented I said in your présence that in the 
absence of authority, or of custom on the part of insurance com- 
panies, or the business of insuring, bearing on the subject, I would 
feel little hésitation in holding that suicide by the insured, while in 
a sane condition of mind, constitutes a défense to the payment of the 
policy, but that I was inclined to believe there is authority to the 
contrary. 

It is conceded, however, that there is nothing to be found on the 
subject but dicta; and this is conflicting, and there is no évidence 
before the court of any custom in the business of insurance bearing 
on the subject. 
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I regret that I must pass on the question without opportunity 
for examination or reflection. It seems to me, liowever, that every 
•contract of life insurance contains an implied condition that the 
insured will not intentionally terminate his life, but that the insurer 
jshall hâve the benefit of the chances of its continuance until ter- 
minated in the natural, ordinary course of events. It is upon thèse 
«hances that the premium is calculated and based, and the contract 
is founded. It cannot be doubted that if one having a policy on his 
buildings, insuring against fire, should intentionally bum them, his 
act would be a défense to the policy; nor that one taking a policy 
on the life of his debtor, whom he subsequently murders, cannot 
recoTer the insurance. In prhiciple I am unable to distinguish thèse 
cases from that where the insured commits suicide. 

The fraud upon the insurer seems to me to be as clear in the 
latter case as in either of the others. 

A différent construction of the policy would seem to make it a 
contract to pay the insurance immediately if the insured commits 
suicide; thus offering an inducement to commit this act. If the 
insured lives out the ordinary term of life, thé time of payment may 
be very remote, and therefore the inducement to commit suicide is 
very great if payment follows this event. Of course no insurer 
would intentionally enter into such a contract; it would be destruc- 
tion of his interest. His premiums are calculated, and his prospect 
of gain based, on the insured's chances of life under ordinary cir- 
cumstanees; and if the latter may render the insurance payable im- 
mediately by committing suicide, the former is completely at his 
mercy. If, however, an insurer should enter into such a contract, 
the law would déclare it void, because of its violation of public 
policy. It would seem, in effect, to be a contract to pay money for 
the commission of suicide. 

If suicide results from insanity, it is not, in légal contemplation, 
the intentional act of the insured. 

What constitutes insanity, in the sensé in which we are using 
the term, has been described to you, and need not be repeated. If 
this man understood the conséquences and effect of what he was 
doing or contemplating, to himself and to others; if he understood 
the wrongfulness of it, as a sane man would, then he was sane, so 
far as we hâve occasion to consider the subject, otherwise he was 
not. Hère the insured committed suicide, and, as the évidence 
shows, did it for the purposê as expressed in his communication to 
the exécuter of his will, as well as in letters written to his aunt and 
his partner, for the purpose of enabling the exécuter to recover on 
the policy, and use the money to pay his obligations. 

r, therefore, charge you that, if he was in a sane condition of 
mind at the time, as I hâve described, able to understand the moral 
character and conséquences of his act, his suicide is a défense to 
(his suit. 

The only question, therefore, for considération is this question 
of sanity. There is nothing else in the case. That lie committed 
suicide, and committed it with a view to the collection of this money 
from the insurance companies and having it applied to the payment 
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of his OTvn obligations, is not controverted and net controvertible. 
It is shown by bis déclarations, possibly not verbal, but written. 

Tbe only question, therefore, is wbetber or not be was in a sane 
condition of mind, or wbetber bis mind was so impaired tbat be 
would not, as I bave described, properly comprebend and understand 
tbe cbaracter of tbe act be was about to commit. 

In tbe absence of évidence on tbe subject, be must be presumed 
to bave been sane. Tbe presumption of sanity is not overtbrown by 
tbe act of committing suicide. Suicide may be used as évidence of 
insanity, but, standing alone it is insufiScient to establisb it. It is 
sometimes tbougbtlessly said — if a man commits a bigb crime or 
takes bis life, be was insane, was crazy. Tbe fact tbat tbe man 
commits a bigb crime is not évidence of insanity, and tbe fact tbat 
be takes bis life does not of itself overtbrow tbe presumption of 
sanity. 

Tbere must be sometbing more tban tbis. Tberefore, we start 
witb tbe presumption of sanity in tbe defendant's favor, and tbe 
burden of sbowing insanity on tbe plaintiff. 

You bave beard tbe évidence on tbe subject and tbe comments 
of counsel respecting it, and from tbis you must détermine bow tbe 
question sbould be decided. 

I believe tbe wife and sister alone expressed an opinion tbat bis 
mind was "unbalanced;" wbetber eitber of tbem formed tbis opinion 
bef ore bis deatb I am uncertain. Tbe wife said sbe did not. If tbe 
opinion is based on tbe fact alone tbat be committed suicide it is of 
no value. If it is based on tbis fact, and bis previous conduct, con- 
dition or conversation, it may and sbould be considered; its value 
still is for you. Tbese witnesses, togetber witb two or tbree otbers, 
and probably more, you will remember, testifled to bis conversation, 
his conduct, bis nervousness, tbe cbange in bis appearance, etc., 
sbortly before bis deatb. 

You must judge in bow far tbis testimony tends to sbow an in- 
sane condition of mind sucb as I bave described. Migbt or migbt 
not tbe natural worry and distress occasioned by bis unfortunate 
circumstances and tbe contemplation of self-destruction as a means 
of relief, account for bis conduct and appearance, witbout tbe ex- 
istence of sucb insanity? 

On tbe otber band, tbe défendant bas called your attention, on 
tbis subject, to tbe fact tbat be conducted tbe business of bis flrm 
during bis partner's absence and up to witbin a very sbort time of 
bis deatb. You bave seen bow metbodically be prepared for bis 
end, — tbe letters be wrote, tbe instructions prepared for bis execu- 
tor, etc. Now, from ail tbe évidence on tbe subject, and your 
attention bas been very fully called to tbis by counsel, and tbere 
need be no répétition of it, you must détermine tbe question of 
sanity. 

Wbile I thus submit tbe question, and remind you tbat tbe re- 
sponsibility of deciding it rests upon you alone, I consider it a duty 
to say tbat I do not regard tbe évidence on wbicb tbe plaintiff rtlies 
as strong. It may be sufûcient; tbat is a question entirely for j'ou. 

If you flnd bim to bave been insane, as I bave described, your 
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verdict will be for the plaintiff. Otberwise, it will be for the de- 
fendant. There is nothing more I need say. I can render you no 
fnrther assistance. 

I will repeat, however, that yon must be very caref ul to guard your 
mind against the influence of sympathy or préjudice. 

Each of the parties is entitled to equal considération at your 
hands. If you are not guided and controlled by the law as stated 
by the court, and the évidence as heard hère, you will do great wrong 
to the parties and wrong to yourselves. 



McMULLAN V. HOFFMAN. 

(Circuit Court, D. Oregon. August 26, 1895.) 

No. 2,204. 

CONTRACTS— Il,LBGALITY— COLLtrSIVB BlDDING. 

A secret contract, between persons proposing to bid upon the construc- 
tion of a public work, by whicb their bids are to be put in, apparently in 
compétition, but really in concert, wlth the intention of securing as high 
a price as possible, and dividing the profits, is illégal, and contrary to pub- 
lic poUcy, and will not be enforced, though one of the parties to It has 
secured the contract for the public work, and has executed the same, and 
received the profits. 

L. B. Cox, for plaintiff. 
Rufus Mallory, for défendant. 

BELLINGER, District Judge. The questions in this case for dé- 
cision arise upon exceptions to the answer of HofEman. The suit 
is upon a written contract between the parties, by which they agreed 
to share equally in a certain contract, for the construction of the 
Bull Run pipe Une, entered into between the city of Portland and 
the défendant. 

The complaint allèges that prior to March 6, 1892, the city of 
Portland, through its water committee, invited bids for the con- 
struction of a System of waterworks; that, before the time within 
which bids were to be received for such work, it was agreed be- 
tween complainant and défendant that they would jointly endeavor 
to obtain the contract therefor, and that in their joint interest a 
bid should be put in for the construction of said waterworks, and 
that, in case they were succesisful, they should share equally in such 
contract as resulted f rom suoh joint bid ; that, in pursuance of this 
agreement, a bid was put in, in the firm name of Hoflman & Bâtes, 
under which name the défendant was doing business, for the manu- 
facture and laying of steel pipe from the head works of the water 
System to Mt. Tabor, which bid was found to be the lowest bid made 
for such work; that the contract for which such bid was made was 
thereupon awarded to the défendant, Hoffman; that thereupon, 
in évidence of their agreement, complainant and the défendant en- 
tered into a written agreement that they would share equally in 
the expenses, profits, and losses of such contract as should be en- 
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tered into betwèen the city of Portland and Hoffman & Bâtes in re- 
spect to the work oovered by the bid referred to; that thereafter 
the défendant, in tbe name of Hoffman & Bâtes, entered into a con- 
tract with the city of Portland for the work in question, and the 
complainant and défendant proceeded with said work, and com- 
pleted the same about January 1, 1895; that the complainant con- 
tributed valuable services, by himself personally and by his em- 
ployés and agents in Oalifomia and elsewhere, in such work, and 
contributed money and property for equipment therein, to the 
amount of |2,414.46, or thereabouts, and has at ail times been ready 
and willing to do anything necessary and required of him in that 
behalf; that the complainant and défendant did other work forbring- 
ing Bull Run water to Portland, in connection with and supplemen- 
tary to the work done under the contract menti oned; that, at the 
time of the exécution of the contract between the parties hereto, it 
was agreed that, within the state of Oregon, the défendant was 
to hâve superintendence of the work, manage ail matters in connec- 
tion therewith, and receive from the city ail payments due on ac- 
count of such construction contract, and that défendant so did act 
and manage, and receive payments from the city ; that the défendant 
refuses to account to the complainant for the profits earned under 
said contract, which complainant believes to amount to $80,000, or 
to allow complainant to inspect the records or bopks of account kept 
by défendant touching said work. 

The défendant admits that, before the time for receiving bids 
had elapsed, it was agreed between the parties in the suit that they 
would endeavor to obtain the contract in question, but dénies that 
it was agreed that they would act jointly to that end, but allèges: 
That, on the contrary, it was agreed between them that they should 
not act jointly, but severally, défendant acting in the name of Hoff- 
man & Bâtes, and complainant acting in the name of the San Fran- 
cisco Bridge Company. "That it was mutually and secretly agreed 
by and between the complainant and the défendant, before the bids 
hereafter mentioned were flled with the said water committee, 
that the complainant should make and flle with the said water com- 
mittee several bids, for portions of said work, in the name of the 
said San Francisco Bridge Company, and the défendant should in 
like manner make and file several bids with said committee, for the 
same portions of said work, in the name of Hoffman & Bâtes; and 
that said bids should be made so as not to compote with each other, 
but so as to avoid it. That it was further agreed that for that 
purpose, and to more surely effectuate the object of getting a con- 
tract for said work at as high a figure as possible, and for the pur- 
pose of enhancing the profits of complainant and défendant, both 
the complainant and défendant, before said bids were filed, should 
examine the same, and know the contents thereof ; and that, pur- 
suant to said understanding, the complainant did submit to the de- 
fendant, for his examination and approval, the bids which he pro- 
posed to flle with said committee for said work and the furnishing 
of material, and in like manner the défendant submitted to the 
complainant, for his approval, the bid which lie proposed to flle with 
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said committee for said work and the fumishing of material; and 
the défendant disapproved of the complainant's bid, and required 
that the same be raised about (198,000) ninety-eight thousand dol- 
lars above and more than complainant proposed and intended and 
was abont to bid for said work, whichwasdone; and the complain- 
ant disapprovetl of the defendant's bid, and required that the same 
be reduced about $13,000 below what the défendant proposed and 
intended to bid for said work and the furnishing of material named 
in said bid, which was also done; and the said bids, containing the 
new amounts secretly agreed upon by said parties, were then flled 
with said water committee, and complainant and défendant mutu- 
ally agreed to share the profits and losses in the exécution and per- 
formance of said contract; and this défendant, for greater certainty, 
asks to refer to each and ail of said bids upon the trial of this 
cause. » ♦ « That in preparing bids for the materials and work 
afterwards awarded to the défendant, as hereinbefore stated, com- 
plainant and défendant agreed and combined together to obtain the 
highest possible price from the city for the same, and so arrangea 
their respective bids for the varions kinds of work and materials 
required as that they should not operate as competing bids, although 
appearing to said committee to be so." The answer contains, among 
others, the following additional averments: 

"Défendant further avers and allèges: That complainant not only refused 
to fumish any surety in the bond required under the bid of Hoffman and 
Bâtes, aceepted by the city water committee, to insure the performance of 
the contract by the bidder, and required and compelled the défendant to fur- 
niah the said bond, and ail the sureties thereon, and refused to furnish his 
proiwrtionate share of the money required and necessary to carry on the 
work under said contract, and to pay the bllls for labor and materials as 
they fell due, but complained of défendant that he wonld not and did not 
refuse to pay supply and other necessary bills of expenses incurred in carry- 
ing on said work, and recommended that, instead of paying such bills, the 
défendant should 'stand the creditors ofC'; declared that défendant was very 
foolish to try to meet every payment promptly; said 'he would stand them 
off for every thing, or pay them 50 %, or whatever he could out of the esti- 
mâtes, and such things as supplies for camps he would not pay for six 
months, if he did not feel like if; although the défendant had been obliged. 
in seeurlng supplies and labor, to contract for paying the same at the end of 
each month, as complainant well knew, yet the complainant, refusing to put 
in his share of the money to pay thèse blUs as aforesaid, desired the défend- 
ant to disregard his contracts, and 'stand ofC' his creditors, as aforesaid. 
• * * Défendant further avers and allèges that on the ICth day of Sep- 
tember, 1893, he had already advaneed and expended, of his own funds, in 
cari-ying on said work under said contract with the city of Portland, $15,990; 
that bills for said work to fall due on the 25th day of September, 1893, 
amounted to about $22,500; that on the llth day of September, 1893, défend- 
ant was notified by the said committee that it was without funds with which 
to pay the estimâtes for the completed work for the month of August, and 
had no assurance when money for that purpose could be obtained; that, in 
order to be prepared to meet the payments so to fall due on the 25th day of 
September, défendant, on his own account, by furnishing his own collaterals, 
secured, at considérable loss and sacrifice, $14,000, which would not hâve 
beeu necessary or required if complainant had not refused to provide the 
money he promised and agreed to furnish; that the said plant purchased by 
défendant at Seattle, by request of complainant, was purchased from the 
San Francisco Bridge Company, and bills thcrefor were rendered by said Com- 
pany to Hoffman & Bâtes, as well as for the said hydraulic punch and shears 
in said bill of complaint mentioned, and that said Hoffman & Bâtes forwarded 
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and taidered to sald San Francisco Bridge Company, at San Francisco, Cal., 
full and complète payment of the several sums and amounts claimed in said 
bills; that said San Francisco Bridge Company refused to accept the money 
so tendered; tliat said défendant bas, at ail times slnce said bills were ren- 
dered, been ready, able, and willing, and Is now ready, able, and willing, to 
pay for said material, punch, and shears In full." 

To tkese several portions of the answer the complainant excepts 
for impertinence, on the ground that the alleged fraud in procuring 
the construction contract from the city of Portland is not material 
in a suit for profits arising upon an independent contract between 
the parties for the construction of the work under the contract so 
procured. The case mainly relied upon by complainant is that of 
Brooks V. Martin, 2 Wall. 70. That was a case of partnership to buy 
soldiCTs' claims, and land warrants issued therefor, to locate lands 
under such warrants, and sell the same. Congress, to protect the 
soldier from his own improvidence, had enacted that any sale or 
contract going to aifect the title or claim to any such bounty, made 
prior to the issue of such warrant, should be null . and void to ail 
intents and purposes whatsoever. Martin, the complainant in the 
suit, advanced aJl the money used in the enterprise, to the amount 
of 150,000. He trusted the business entirely to the management of 
his two partners, who managed it at a distance of 2,000 miles from 
Martin's home. The business was very profitable, of which fact Mar- 
tin was kept in ignorance, and he was finally induced, by varions 
fraudulent expédients, to sell his interest to his partners for what 
the court refers to in its opinion as "substantially nothing." His 
share in the profits at the time were $30,000. Upon being advised 
of the fraud that had been practiced upon him, he brought suit to 
cancel the sale of his interest, and for an account and division of 
the profits. The court decided that after a partnership contract 
confessedly against public policy has been carried out, and money 
contributed by one of the partners has passed into other forms, — 
the results of the contemplated opération completed, — a partner in 
whose hands the profits are cannot refuse to account for and divide 
them on the ground of the illégal character of the original contract. 
The court cites the case of Sharp v. Taylor, 2 Phil. Ch. 801, where 
the parties, who were British subjects, bought an American vessel, 
which had stranded off the port of Liverpool, rescued and repaired 
her, and put her in service between British and American ports. 
The ship was registered in the name of a citizen of the United 
States, to évade an act of parliament which prohibited other than 
British ships to engage in such service under British ownership. 
One of the owners having refused to account to the other for profits 
earned, suit was brought, and relief decreed. The lord chancellor 
said: 

"He [the complainant] is not seeliing compensation and payment for an 
illégal voyage. That matter was disposed of when Taylor recelved the money, 
and the plaintifC is now only seeklng payment for his share of the realized 
profits. The violation of law suggested was not any fraud upon the revenue, 
or omission to pay what might be due, but, at most, an invasion of a parlla- 
mentai-y provision supposed to be bénéficiai to the shipowners of this eountry; 
an evil, if any, which must remain the same, whether the freight be divided 
between Sharp and Taylor according to their shares or remain altogether in 



M'mOLLAN V. HOFFMAN. 513 

the hands of Taylor. As between thèse two, can thls supposed évasion ot 
the law be set up as a défense by one against the clear tltle of the other?" 

In Plantera' Bank v. Union Bank, 16 Wall. 483, it was held that 
an action would lie for the recovery of the proceeds of a sale of 
Gonfederate bonds, wMch had been sold by the défendant on the 
account of the plaintiff. Assuming that a contract for the sale 
of such bonds was unlawful, the court held that when the illégal 
transaction had been consummated, and the proceeds of sale had 
been actually received, and carried to the crédit of the plaintiffs, 
such proceeds may be a légal considération between the parties 
for a promise, express or implied. 

The doctrine thus laid down is applied in Burke v. Flood, 1 Fed. 
541; in Western Union Tel. Co. v. Union Pac. Ry. Co., 3 Fed. 423; 
in Wann v. Kelly, 5 Fed. 584; and in Buchanan v. Bank, 5 G. 0. A. 
83, 55 Fed. 223. The flrst of thèse cases involved the Bonanza 
mine owners Flood, O'Brien, Mackey, and Fair, and related to the 
manipulation of corporations controlled by them for the beneflt of 
themselves as partners. The court said: 

"I take it there can be no doubt that a partner is entitled to contribution 
from his copartner when he has paid more than his share of the flrm liabUi- 
tles, even though the liabilities grow ont of a tortious act of the firm. When 
mioney lias corne into the hands of a partnershlp, on a partnership transac- 
tion, however ■wrengfully or unlawfully accjuired, as between the meinbers, 
it is partnership assets, and must be accounted for as such between them- 
selves." 

The case was not tried upon its merits, but was disposed of on a 
question of parties. It did not necessarily in volve actnal fraud 
or moral delinquency. As to this, the opinion is as follows: 

"As now presented, no answer ever having been filed, the matter rests upon 
naked allégations upon Information and belief. It is impossible to anticipate 
what may turn out in the proofs. It may possibly turn eut, in some légal 
aspects of the case, that défendants may be adjudged to account, whether 
rightfully or not, under circumstances disclosing no actual fraud, and no 
moral delinquency at ail. In such a case a right to contribution would cer- 
talnly arlse in favor of the party who is called upon to pay more than his 
share, even though there is no partnership between them." 

In the second case — Western Union Tel. Go. v. Union Pac. Ry. 
Co. — the question was raised as to the right to transfer a franchise 
to build and operate a telegraph line on the right of way of the 
railway company. The court held that, even if it assumed "that 
the contract is void, the property accumulated or constructed under 
it must, as between the parties, be disposed of according to equity; 
and the court will not refuse to deal with that property on the 
ground that it was acquired under an illégal contract." The case 
of Wann v. Kelly involved a stock-gambling transaction. It is 
held that, although the business was contrary to public policy, and 
illégal, when the business was closed, and one of the partners had 
received the profits, he was in duty bound to pay over to the other 
party his part of it. The case of Buchanan v. Bank was a case 
of a partnership to pasture cattle in the Oherokee country, with- 
out contract with the Gherokee Nation or authority of congress. 
The partners borrowed |25,000 to carry on this unauthorized busi- 
ness, and gave their note for it. Upon maturity of this note, they 
v.69F.no.7— 33 
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gave two ôthers, aï fl2,5€0 each, to pay the flrst, and, upon suit 
being broùghl dû one of thèse notes, defended on the ground that 
the flrst note pfovidèd meâns for an illégal transaction, and was 
therefore for ah illégal considération, and that the second notes, 
given for the flrst, inherited its vice. This défense, it goes with- 
oiit saying, failed. 

Thé doctrine of thèse cases applies in ail cases where recovery 
is sought on acconnt of contracts that are forhidden by law, or, 
in case of corporation contracts, that are ultra vires. While such 
contracts will not be enforced, yet, if they hâve been executed, the 
party having their beneflts must fulflll his OM'n obligations in con- 
séquence of them. In noue of the cases cited was there actual 
fraud, or other moral delinquency. The profits derived from the 
purchasè and location of soldiers' warrants in Brooks v. Martin, 2 
Wall, 70, do not appear to hâve been at the expense or to the in- 
jury of the soldiers from whom the vrarrants were purchased. So 
far as âppears, such -warrants may hâve been paid for at their full 
value, and under circumstances that were advantageous to those 
selling them. The policy of the law forbade such dealings in 
order, solely, to guard the soldiers from their own improvidence. 
So, in the case of Sharp v. Taylor, the policy of the law prohibited 
British owners from using other than British ships -in the particu- 
lar trade in qm>stion. "The violation of law suggested in the case 
was not," said the lord chancelier, "any fraud upon the revenue, or 
omission to pay what might be due, but, at most, an invasion of a 
parliàmentary provision supposed to be bénéficiai to shipowners of 
the country." In none of the cases did the right to be enforced 
dépend upon considérations that appeared to be immoral or wrong 
iu themselves. While the statement, in the opinion in Burke v. 
Flood, that a partner is entitled to contribution where he has paid 
more than his share, even though the liability grows out of a tor- 
tious act of the firm, seems broad enough to authorize the con- 
clusion that the profits of an immoral completed transaction may 
be recovered, yet there was no such question in the case, and the 
matter is freed from doubt, both as to the facts of the case in this 
respect and the conclusion to be drawn from the opinion, by the 
statenient of the court that "it may possibly turn out, in some légal 
aspects of the case, that défendants may be adjudged to account, 
whether rightfuUy or not, under circumstances disclosing no actual 
fraud, and no moral delinquency at ail." "In such a case," says 
the court, "a right to contribution would certainly arise." In Wat- 
son V. Murray, 23 N. J. Eq. 257, the court recognizes the distinc- 
tion that exists between enforcing the exécution of an agreement 
to do an illégal act and the distribution of the realized profits of 
the act, but held that the distinction is not to be regarded as of 
universal or gênerai application, ând that such distinction is ex- 
cluded, in cases of attempted apportionment of gains resiilting 
from criminal practices, by manifest considérations of example 
and influence, — considérations not deemed to exist in the cases 
where the distinction has been allowed. Thèse considérations 
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necessarily exist in ail cases of actual fraud or otLer moral de- 
îinquency. The judicial sanction given to fraudulent acts in the 
apportionment of the realized profits therefrôm among the guilty 
parties would be destructive of private and pnblic morals. The 
profits of fraud belong in the same category with those of gamlbling 
and other immoral practices. 

But whether or not there is a distinction between cases where 
the contract in question is intrinsically fraudulent and bad and 
cases where its illegality is merely in the prohibition of the stat- 
ute, the question upon which this case dépends may be disposed of 
on the ground upon which it is placed by the plaintiff; namely, 
that, where the illégal contract has been fully executed, a party is 
entitled to a remedy to recover his share of the profits arising from 
it. In this case the profits sought to be recovered do not grow out 
of the contract in suit. The plaintiff was not a party to the con- 
tract for the construction of the city waterworks, and admittedly 
had no interest in that contract, except such as he may be entitled 
to under the contract upon which suit is brought. There was no 
privity between him and the city water committee. On the con- 
trary, he represented himself, by his bid, as againat the bid of de- 
fendant, and as adverse to the interests of the défendant in the 
proposed contract. He assumed no obligation in the executed 
contract. The right which he asserts does not in any way dé- 
pend upon that contract, to which he was not a party, and in 
which he was in nowise obligated. It is not, therefore, a case oî 
an executed contract, légal or otherwise, under which complain 
ant's rights in suit hâve arisen. The right claimed in this suit is 
under, not the executed contract between the défendant and the 
city of Portland to build the city pipe line, but the unexecuted 
agreement between the parties for a division of the profits of that 
contract. In ail the cases cited by plaintiff, the courts hâve re- 
fused to permit the défense of illegality of the contracts involved 
to avail, because such contracts w.ere executed. The courts, in 
granting relief, were, therefore, not required to aid illégal transac- 
tions, but merely enforced rights which rested upon new and in- 
dependent considérations. In Brooks v. Martin the contract had 
become executed. The illégal transaction was an accomplished 
fact, and would "not be in any manner affected" by what the court 
was asked to do between the parties. In decreeing the relief 
prayed for in that case, the court did not in any manner aid the 
Illégal business, or further what the violated statute was intended 
to prevent. It did not enforce any provision of the illégal con- 
tract. It merely enforced the payment of money which had ac- 
crued in the hands of one of the parties, to the benefit of the other, 
as a resuit of the exécution of the contract in question. The con- 
tract under whieh the profits in this case were realized was not 
to do an illégal act. The case does not dépend upon the city con 
tract, but upon an alleged unlawful agreement for a division of 
the profits of such contract. ■ The contract on which the profits 
were realized has been executed, but the express agreement by 
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which thèse profits were to be apportioned — the agreement in 
suit— has not been executed. Otherwise, the occasion for this 
suit would not exist.' 

The case is within the princîple adopted in Meguire v. Oorwine, 
101 TJ. S. 108. There was a contract by which one party was to 
procure the appointment of another as spécial counsel in certain 
cases against the United States, and aid the appointée in the défense 
of such causes, in considération of which he was to receive one-half 
of the fee paid by the goverpment for the services rendered. The 
appointment was procured, and the services rendered, as stipulated, 
and the défendant received $29,950| as a fee, but refused to account 
to plaintiff for any part of it. It was held that the plaintifE could 
not recover. The court said : 

"The law touching contracts like the one hère In question has been often 
congidered by this court, and is well settled by our adjudications. Marshall 
v. Railroad Ce, 16 How. 314; Tool Co. v. Norris, 2 WalL 45; Trist v, Child, 
21 Wall. 441; Coppell v. Hall, 7 Wall. 542. It cannot be necessary to go over 
the same ground again. To do so would be a waste of time. The object of 
this opinion is rather to vindicate the application of our former rulings to 
this record than to glve them new support. They do not need it. Frauds of 
the class to which the one hère disclosed belongs are an unmixed evil. Wheth- 
er forbidden by a statute or condemned by public policy, the resuit is the 
same. No légal right can spring from such a source. They are the sappers 
and miners of the pubhc welfare, and of free government as well. * » * 
The contract is clearly illégal, and this action was brought to enforce It." 

In the case of Trist v. Child, cited above, the action was for a 
percentage of a claim coUected from the government, through the 
efforts of plaintiff as a lobbyist, under an agreement by which be 
was to receive such percentage. Included in the contract there were 
services rendered "in drafting a pétition setting forth the claim, 
attending to the taking of testimony, collecting facts, preparing ar- 
guments, and submitting them orally or in writing to a eommittee 
or other proper authority, with other services of like character, 
intended to reach only the understanding of the persons sought to 
be influenced." But because thèse meritorious services were 
"blended and confused" with those which were forbidden, the entire 
contract was held to be fatally aflected, and relief was refused. 
In Buck V. Albee, 62 Am. Dec. 564, the court held that a contract 
connected with and growing immediately out of an illégal act would 
not be enforced; that whenever it is necessary for the plaintiff to 
prove such illégal contract, in order to recover, no recovery can be 
had. 

The case of Hannah v. Fife, 27 Mich. 172, lays down a principle 
that is décisive of this case. This was a case where the party to 
whom a contract was awarded for the construction of a swamp-land 
State road entered into a contract with bis competitor by which the 
latter took the contract upon terms somewhat more favorable for 
the public than the bid upon which the award was made, and agreed 
to pay the suecessful bidder eight sections of land as a bonus for 
the relinquishment of his bid. The law allowed two sections of 
land per mile of road as the maximum quantity for the work. Each 
of the two bids was for this amount. The bid, however, of the 
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unsuccessful bidder, who subsequently took the contract by agree- 
ment as stated, was for a roadbed only 16 f eet wide, while the state 
requirements were for one 20 feet wide. The court said that there 
was no évidence of a previous agreement between the parties, ex- 
cept such inferences as may be drawn from the circumstances and 
the contracta made, and that it was "difficult to resist the conclusion 
that thèse things tend pretty strongly to show the existence of some 
such previous understanding." But the court held that whether 
there was in fact any such secret understanding was immaterial; 
that, without such understanding, the tendency of ail such con- 
tracte between bidders as that in existence in the case "must be to 
afford encouragement and give facilities to bidders to enter into 
and give full eflect to such secret agreements and combinations, and 
to enable them to defeat the plain intent and object of the législa- 
ture in requiring such contracts to be let to the lowest responsible 
bidder"; that it was "this tendency, rather than the fact of actual 
fraud in the particular transaction, which is generally recognized 
as rendering contracts Toid as against public policy"; and that the 
contract sued upon must be held void upon this ground. The doc- 
trine of the case, in short, is that secret agreements between bidders 
for their mutual profit, and to avoid compétition with each other, 
while keeping up the appearance of compétition, and ail agreements 
having that tendency, are void, and will not be enforced; nor will 
an agreement between différent sets of bidders for a public con- 
tract, by which one agrées, in considération of a sum of money to 
be paid by the other, to withdraw his bid, and assist the latter to 
obtain the contract, be enforced. Sharp v. Wright, 35 Barb. 236; 
Gulick V. Ward, 18 Am. Dec. 389. 

As has already been stated, any relief decreed the plaintiff re- 
quires the enforcement of the unexecuted provisions of the con- 
tract by which plaintiff was to share with the défendant the profits 
of the work on the contract awarded Hoffman in the name of Hoff- 
man & Bâtes. What was that contract? Plaintiff insists that the 
court cannot look beyond the written agreement set out in the 
complaint The written contract is to share equally in the ex- 
penses and profits of any contract that should be entered into be- 
tween the défendant and the city on an award already made the de- 
fendant, as the lowest bidder for such work. The complaint al- 
lèges an agreement between plaintiff and défendant, anterior to the 
bid, by which, in effect, the plaintiff should hâve a joint interest 
with the défendant in the latter's bid, and that the written contract 
was in évidence of this agreement. The averments of the answer 
refer to this identical agreement, and allège considérations embodied 
in it to show its illégal and fraudaient character. In other words, 
the answer impeaches the précise transaction alleged in th« com- 
plaint as the ground of plaintiff's right. The contract thus shown 
is indefensible. It was a secret contract by which the parties were 
to prétend to be competitors for the work to be let, while, in fact, 
they were not so. The bids were for four classes or items of work, 
and were so arranged between the parties beforehand that the bid 
of plaintiff was lower than defendant's bid as to three of such items, 
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while the defendant's bid was so far below that of plaiutiff, as to 
the reinaining single item as to make the aggregate of liis bid 
$35,000, in round numbers, less than that of plaintifl. It is alleged 
that plaintifl was prepared to bid, and, but for the secret agreement, 
would hâve bid, for such work, at a figure some $40,000 less than 
that at which the contract was let. As to this, it is argued, in plain- 
tiff's behalf, that he was under no obligation to bid ui>on said work, 
and might refrain from doing so, at his option. But when he seeks 
to recover for witliholding such bid, it is another matter. The ten- 
dency of such a recovery will be to encourage combinations among 
bidders, destroy compétition, defeat the object the législature had 
in view in requiring such work to be awarded upon bids, and greatly 
increase the public burdens. If there was nothing more in the case 
than an agreement not to bid, there could be no recovery under the 
contract based upon such a considération. But when the parties 
presented themselves as competitors for the work, they were guilty 
of a fraud. The tendency of what was thus done was to cause the 
water committee to believe that the bid of défendant was a favor- 
able one for the city. Moreover, plaintiff's pretended bid had the 
efîect of a représentation to the committee tixat, in plaintiS's opin- 
ion, the work could not be profltably done for less than a figure 
135,000 higher than that bid by défendant, although, as a matter of 
fact, plaintifl believed such work could be done, and, except for the 
coUusive agreement with défendant, would hâve offered to do it, 
for an amount $75,000 less than that at which the contract was let. 
Upon ail the cases cited or to be f ound, and in any view of the case 
consistent with public policy and the principles of equity, there can 
be no relief in such a case. 

It is not necessary to discuss the min or questions raised by the 
exceptions to parts of the answer. The third, ninth, tenth, and 
thirteenth exceptions, for impertinence and scandai, are allowed. 
Ail other exceptions are overruled. 



MOORB v. STEUES. 

(Circuit Court, S. D. New York. July 8, 1895.) 

Landi.okd and Tenant — Dbpective Prbmisbs — In jury to Tenant' s Crrii.D. 
A landlord letting a house with a warranty of the safety and sufficieucy 
of the celllng is Uahle (not on the warranty Itself, but on the grouud of 
négligence) for an Injury to the tenant's Infant child, resulting from the 
fall of the ceiling upon it. 

This was an action at law by Rachel Ifoore against Martin Steljes 
to recover damages for personal injuries. Défendant demurs to the 
complaint. 

Edwin Gr. Davis, for plaintifl. 
(joleman & Donahue, for défendant 

WHEELER, District Judge. According to the complaint, which 
is demurred to, the ceiling of premises hired of the défendant by the 
plaintiff's father for himself and family, including the plaintifl, an 
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infant, — the safety and suffîciency of which the défendant warranted, 
— through his négligence, fell upon the plaintiff, to her great injury. 
The demurrer has been argued for the défendant as if the snit waa 
brought upon the warranty; but the hiring and warranty seem to be 
material only as showing that the plaintiff was rightfuUy on the 
premises, and that the négligence of the défendant continued to the 
time of, and caused, the injury, and did not become, after the hiring, 
the négligence of the father. The gist of the action is this con- 
tinuing négligence, and the question is whether the allégations of 
the complaint maintain it. This passage from Wood, Landl. & Ten. 
(13th Ed.) 735, is quoted in defendant's brief to show that they do 
not: 

"As regards the llability of landlords to third persons, it may be taken as 
a gênerai raie that the tenant, and not the landlord, is liable to third persons 
for any accident or injury oceasioned to them by the premises being in a 
(langerons condition; and the only exceptions to the rule appear to arise when 
the landlord has either (1) contracted with the tenant to repair, or (2) where 
he has let the premises In ruinons condition, or (3) where he has expressly 
licensed the tenant to do acts amounting to a nuisance." 

Warranting the safety and suiHciency of the ceiling would hold 
the défendant to the duty of maintaining it, as much as eontracting 
for its repair, and bring this case within the first exception. A ceil- 
ing that will fall is ruinons, and the letting expressly assuming the 
risk would be a letting in a ruinons condition, and bring the case 
within the second exception. Payne v. Kogers, 2 H. Bl. 349, was an 
action against the owner of a house in the occupation of a tenant, 
for an injury owing to want of repair of supports under the pave- 
ment. Objection was made that it should hâve been brought against 
the occupier, but the action was maintained because, although the 
tenant might be liable, the landlord would be liable in the first in- 
stance, and to save circuity of action. Shear. & E. Neg. § 502, say : 

"Nor does thé entire surrender of control over land to a lessee relieve the 
owner from liability to third persons for defects wliich esisted in it when he 
parted with his control." 

Want of privity between the plaintiff and défendant is most stren- 
uously relied upon. It was, also, in Devlin v. Smith, 89 N. Y. 470, 
where one who built a scaffold under contract with a painter, de- 
fectively, was held liable, against this objection, to an employé of 
the painter, for injuries received in conséquence of the defect. Ra- 
pallo, J., said: 

"ïhe liability of the builder or manufacturer for such defects is, In gên- 
erai, only to the person with whom he contracted. But, notwlthstanding 
this rule, liability to third parties has been held to exist when the defect 
is such as to render the article in itself imminently dangerous, and serions 
injury to any person using It Is a natural and probable conséquence of its 
use." 1 

The premise.s were let to the father for occupation by his family, 
iucluding the plaintiff, and injury to her would be a natural consé- 
quence of the dangerous ceiling; and the warranty was madp in 
view of this conséquence. And, although the plaintiff could not 
maintain an action upon the warranty, it serves to flx the négligence 
which caused the injury to her upon the défendant. Demurrer over- 
ruled. 
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HART et al. v. MINCHEN et al. 

(Circuit Court, S. D. lowa, C. D. January 2, 1895.) 

No. 3,576. 

GuARANTT — Notification of Acceptance — Interphbtation of Lkttbr. 

N., an lowa mercliant, havlng been refused crédit by complalnaiits in 
Chicago, procured from défendant a letter addressed to them, and offeriag 
to gùaranty payment of such purchases as N. miglit make for bis fall and 
winter trade. On the strength of thls letter, plaintifCs sold N. goods, and, 
on the same day, wrote to défendant, acknowledglng the recelpt of his 
letter "guarantylng whatever N. may purchase of us for hls fall and winter 
stock," and saying, "His purchases up to this time amount to $3,390.50, 
which we are getting ready for shipment." Held that, in view of the 
situation of the parties, this letter was a valid notice of acceptance of 
the offer of gùaranty, so as to make the guarantor llable for the amount 
of the purchases. 

This was an action at law by Harry Hart, Max Hart, Joseph 
Schafifner, and Marcus Marx against William T. Minchen and oth- 
ers, on an alleged contract of gùaranty. 

Stone & Dawson and Tenney, McConnell & Ooffeen, for plain- 
tiffs. 
A. U. Quint and L. W. Ross, for défendant Minchen. 

WOOLSON, District Judge. The following facts are found, as 
herein proven: 

Plaintiffs were in August, 1893, and hâve ever since been rési- 
dents and citizens of the state of Illinois, and défendant Minchen 
at said date was, and now is, a résident and citizen of the state of 
lowa. At said date, défendant Jonas Nichols was also a citizen 
and résident of the state of lowa, and engaged in business as a 
clothing merchant in Carroll, lowa. Prior thereto, for some years, 
Minchen and Nichols had been in said clothing business, as copart- 
ners, at said Carroll. Nichols, on May 2, 1893, succeeded to this 
business. In August, 1893, said Mchols was desirous of purchas- 
ing an additional stock of clothing from plaintifEs, who then com- 
posed the firm of Hart, Schaffner & Marx, with place of business 
at Chicago, 111. Défendant Minchen at said date held a note, pay- 
able on demand, signed by said Nichols, for 119,000. Of this $19,- 
000, |2,000 represented adyanees. Nichols had applied to plain- 
tiffs for a purchase of goods, but, as he informed Minchen, his créd- 
it had been "written down" so that he could not buy goods. 
Whereupon, on August 14, 1893, défendant Minchen wrote, and de- 
livered to défendant Nichols, the following: 

Hart, Schaffner & Marx, Chicago— Gentlemen: I wIU gùaranty the payment 
of such purchases as Jonas Nichols may make of you, in the Une of mer- 
chandise in [which] you deal, for this fall and winter trade. 

Yours, respectfuUy, W. T. Minchen. 

Nichols took this letter, in person, to Chicago, and delivered it to 
plaiutifE's firm, and on the crédit of this letter said firm sold and 
delivered to said Nichols goods amounting to $3,442.75. Thèse 
sales and deliveries extended from August 24, 1893, to September 
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22d of same year, $3,035 being so sold on August 24th. The terms 
of sale were four months from November 1, 1893. The goods be- 
gan to arrive at the store of said Nichols, at said Carroll, in a few 
days after said first purchase by Nichols, and were received by 
him, and placed in his stock in his said store. Upon Axigust 24, 
1893, plaintiffs wrote, and duly mailed to défendant Minchen, the 
following letter: 

Chicago, Ang. 2-1, 1893. 
Mr. W. T. Minchen, Carroll, lowa— Dear Sir: We désire to aclincwledge 
recelpt of your favor of the 14th, guarantying whatever Jonas Nichols may 
purchase of us for his fall and winter stock. His purchases up to this time 
amount to Ç3,390.50, which we are getting ready for shipment. 

Yours, truly, ' ' Hart, Schaftner & Marx. 

Upon October 30, 1893, plaintiffs wrote, and duly mailed to de- 
fendant Minchen, the following letter: 

Chicago, October 30, 1893. 
Mr. W. T. Minchen, Carroll, lowa: We Inclose statement of goods amount- 
Ing to $3,342 t^/ioo dollars, purchased of us by Jonas Nichols, covered by 
your guaranty of August 14, 1893. The blUs are dated Nov. 1, and are sub- 
ject to a discount of 7^, provided they are paid by the lOth of November. We 
Write you this so that you may avail yourself of the discount terms, if you 
wish. The account matures March 1, at which tlme we shall look to you foi- 
prompt payment, in case you do not discount meanwhile. 

Hart, Schaffner & Marx. 

On September 25, 1893, the sheriff of Carroll county, lowa, ns 
the suit of défendant Minchen, attached and took possession of the 
stock of goods then owned by Nichols, and in his said store at Car 
roll; and, on the next day, Nichols, in considération of a receipt 
from défendant Minchen in full of his indebtedness to said Min 
chen, passed to said Minchen his interest in this stock of goods, 
and the sheriff released them to said Minchen. At this date, Nich- 
ols was insolvent. Indeed, said Nichols, at the date of the exécu- 
tion by Minchen of his letter of August 14, 1893, was unable to par 
the debts then owing by him, and this condition was known to de- 
fendant Minchen. When the bills for goods fell due, plaintiffs do- 
manded of défendant Minchen payment for amount of such bills. 

The substituted pétition filed herein September 27, 1894, sets up 
the letter above quoted, of August 14, 1893; avers the sale of said 
goods to Nichols was made on the crédit of said letter; that plain- 
tiffs, within a reasonable time after the receipt of said letter, noti- 
lied défendant Minchen of their acceptance thereof, and also, with- 
in a reasonable time after the completion of said sales, plaintiffs 
notified said Minchen of the amount thereof, and that said Nichols 
was insolvent at the time when notice of amount of such sales 
should be made to said Minchen, and when said bills therefor fell 
due according to the terms of such sales; that said Minchen had 
actual knowledge of such sales by plaintiffs to said Nichols, and 
of the amount thereof; and that due demand for payment has been 
made, and no part of such bills hâve been paid. Défendant Min- 
chen's answer is a déniai "of each and every allégation in pétition 
contained." 

The j)oints at issue herein, according to the évidence and the 
theoiy on whlch the défense was urged at the trial, are correctly and 
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concisely sumined up in the concluding Unes of the brief presented 
by counsel for défendant Minchen, as follows: 

In conoluslon, we feel that the case is just one of construction of the let- 
ters, if the court should belleve that Minchen received the letter of August 
24 That he dld not receive it, makes him very positive in bis déniai of it 

The décisive points, according to the theory on which the case 
was argued and défense urged, are (1) that défendant Minchen did 
not receive the letter of Âugust 24th from plaintiiïs to him; (2) 
that said letter is not an acceptance of the letter of cffer of guar- 
anty (Minchen's letter of August lith) above set out. No claim 
is niade that the goods were not sold to îs^ichols by plaintitï, and no 
claim of payment is made. 

The évidence as to whether the letter of August 24th, supra, was 
actually received by défendant Minchen, is conflicting. jSlchols 
testifles as to conversations with Minchen, wherein the latter told 
the former that he had received it, and also that plaintiffs were 
"not so cute" as another ûrm, because the other flrm had sent him 
a printed form of guaranty, which he had signed and sent back. 
Niehols aise testifles that Minchen showed him the letter, and he 
says that the letter of August 24th, as herein introduced, is a copy, 
asnearly as . he can remember it. Nichols also testiiies that 
Minchen, in this conversation, asked him whether he (Mchols) did 
not think he had gone a little strong, in purchasing the amount 
named in this letter. Minchen, on the other hand, dénies thèse 
statements, and dénies that he ever received or saw any such letter. 
The évidence shows, without contradiction, that Minchen had a 
desk — in fact, had his office, for the transaction of sôme of his busi- 
ness' — in Nichols' store at the time it is alleged this letter was re- 
ceived by him. And évidence was introduced, on the one hand, 
showing that about this time a letter from plaintiffs, addressed to 
Minchen, wàs seen on his desk; while, on the other hand, this is 
denied. So, tob, as to Minchen being présent about the store while 
the goods were being received is in conflict. But a careful con- 
sidération of ail the évidence brings my mind to the conclusion— 
and I so flnd — that this letter was received by Minchen. It is 
shown to hâve been mailed with the return card printed on the 
envelope, and that it was never retumed to plaintiffs. Minchen 
certainly wàs interested, and deeply interested, in thèse purchases 
by Mchols. The évidence ia convincing that at this time Mchols 
had not sufflcient means to pay the indebtedness Minchen held 
against him. And the latter must hâve felt at least some anxiety 
as to the purchases made on the crédit of his guaranty. But the 
testimony of défendant Minchen nowhere reveals any inquiry or 
examination 6r other investigation made by said Minchen to ascer- 
tain what transactions the plaintiffs had had with Mchols on the 
strength of the letter of guaranty which said Minchen had given. 
It seems incredible that Minchen, knowing as he did the facts as 
to Mchols' insolvency, would hâve been thus careless as to the pos- 
sible liability of his own for Nichols' purchases of plaintifl, had he 
not been advised by this letter of the facts. I do not deem it neces- 
sary to inquire whether the fact that plaintiffs duly mailed this 
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letter of August 24th would be sufflcient to constitute, in law, an 
acceptance, without proof that the letter was actually received by 
Minchen; nor to inquire whether the letter of October 30th, from 
plaintiiïs to said Minchen (whose receipt the latter admits), was, 
under the circumstances proven, a suflQcient acceptance, nor 
whether, as claimed by plaintiffs, the facts attending the sale, bill- 
ing, and delivery of the goods were so within Minchen's knowledge 
as to constitute such acceptance, within the statement in Reynolds 
V. Douglass, 12 Pet. 497: 

Such notice of acceptance need not be In any set form, or even in writing, 
but may be inferred by the jury from the facts and circumstances whlch shaJl 
warrant such Inference. 

The further daim of défendant Minchen is that this letter is not, 
in law or fact, an acceptance, but that the same is (using the 
phraseology found in the brief of counsel for défendant) "merely a 
business courtesy, in acknowledgment of a communication." There 
can be no serions différence as to the gênerai rules applicable in 
construing this letter. And we may dérive assistance from some 
of the décisions of the suprême court, wherein letters of guaranty 
hâve been under considération. In Mauran v. Bullus, 16 Pet. 528, 
the court say: 

In the construction of ail instruments, to ascertain the intention of the par- 
ties is the great object of the court. And this is especially the case in acting 
upon guaranties. 

And the court déclare that only by référence to the facts and cir- 
cumstances under which the instrument was given can it be cor- 
rectly understood and construed. The language used by the same 
court in Lawrence v. McCalmont, 2 How. 426, though made with 
référence to construction of letters of guaranty, has hère great per- 
tinence. 

The words should reoeive a fair and reasonable interprétation, so as to 
attain the object for which the instrument is designed, and the purposea to 
which it is applied. We should never forget that letters of guaranty are 
commercial instruments generally drawn up by merchants in brief lan- 
guage, sometimes inartificial, and often loose in their structure and form. 
Ànd to construe the words of such instrument with a nice and technieal 
care would not only defeat the Intentions of the parties, but render them 
too unsafe a basis to rely on for extensive crédits so often sought in the 
présent active business of commerce throughout the world. 

In Bell v. Bruen, 1 How. 169, the suprême court, in speaking of 
letters of guaranty, déclare that they — 

Are usually drawn by merchants, rarely with caution, and scarcely ever with 
précision. They refer in most cases * • * to various circumstances and 
extensive commercial dealimgs in the briefest and most casual manner, with- 
out any regard to form; leaving much to inference, and their meaning open 
to ascertainment from extrinsic circumstances and facts accompanying the 
transaction, without referring to which they could rarely be properly under- 
stood by merchants, or by courts of justice. The attempt, therefore, to bring 
them to a standard of construction founded on principles neither known nor 
regarded by the writers could not do otherwise than to produce confusion. 
Such has been the conséquence of the attempt to subject this description of 
commercial engagements to the same rules of Intei-pretation applicable to 
bonds and similar précise eontracts. • * * \ve think the courts should 
adopt a construction whlch, under ail the circumstances of the case, ascribes 
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the most reasonable, probable, and natural conduet of the parties. » • • 
"It is to be construed according to what Is falrly to be presumed to hâve been 
the understanding of the parties, without any strict technlcal nicety," as de- 
clared in Lee v. Dick, 10 Pet. 493. The presumption Is, of course, to be 
ascertained fl'om the facts and circumstances accompanying the entire trans- 
action. 

The language above quoted, while used witU référence to letters 
of guaranty, will apply with suggestive force to letters of accept- 
ance. For tlie facta accompanying and surrounding tiie writing 
such letters of acceptance usually lie within the gênerai statement 
just quoted, and, equally with that relating to letters of guaranty, 
would it be unreasonable and unfair to measure and construe let- 
ters of acceptance with "technical nicety." On the contrary, such 
letters rightfuUy demand to be interpreted and construed "accord- 
ing to what is fairly to be presumed to hare been the understand- 
ing of the parties," as "ascertained from the facts and circumstan- 
ces accompanying the entire transaction." Bell v. Bruen, supra. 

In the case at bar we hâve a letter, confessedly an oflEer to guar- 
anty, written by défendant Minchen with the expectation and in- 
tention of its being used by Mchols as the basis of crédit to be by 
plaintiffs extended on goods sold. The goods are sold. This 
Minchen knew. And he receives a letter from plaintiffs, and there 
is shown no state of facts, outside of the letter of guaranty which 
Minchen had sent to plaintiffs, which could in any manner, or to 
any degree, impose on plaintiffs the duty or apparent désire to 
notify Minchen of the transactions which had passed between plain- 
tiffs and Nichols, and with which transactions, except through said 
letter of guaranty, Minchen had not the least concem or interest, 
so far as plaintiffs knew. No basis appears in the évidence, or is 
presented in the argument of counsel, why plaintiffs should either 
advise Minchen of the receipt of his letter of guaranty, or of the 
amount of purchases which Nichols had thus far made, save and 
except as plaintiffs desired to advise Minchen of what they had 
done and were doing on the crédit of such letter. There existed 
between them, otherwise, no business obligation demanding or sug- 
gesting this letter of August 24th. "Business courtesy" certainly 
did not require its writing. It bears on its face évidence of having 
been written as a letter of advice. Advice as to what? It states 
the receipt of his letter of guaranty, and advises Minchen of the 
amount of sales up to the letter's date, and that plaintiffs were 
shipping the goods. Now, in the light of "the facts and circum- 
stances accompanying the entire transaction," and "giving the 
words a fair and reasonable interprétation, so as to attain the ob- 
ject for which the instrument was designed," and construing the 
letter "according to what is fairly to be presumed to hâve been the 
understanding of the parties" at the time the letter was written by 
plaintiffs and received by défendant Minchen, and so construing 
it "without technical nicety," can there be other than the one an- 
swer,^that plaintiffs wrote it, as they testify, to indicate their ac- 
ceptance of the letter of guaranty, and their action thereunder, and 
that Minchen, when he received it, so recognized and understood 
it? And could jury or court fail to find, from the facts and cir- 
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cumstances, that such letter constituted, and warranted the infer- 
ence that it was, a notification of the acceptance of the offer of 
gnaranty? Indeed, what other view could défendant Minchen 
hâve taken of it at the time he received it? Could he hâve re- 
garded it other than as intended by plaintiffs, — as indicating to 
him their having accepted and acted on his letter of guaranty? 
What possible reason existed for his regarding it in any other man- 
ner than thus intended by plaintiffs? 

I flnd, then, that, within a reasonable time after receipt by plain- 
tiffs of the letter of guaranty, written by défendant Minchen, plain- 
tiffs advised Minchen of their acceptance thereof. I flnd due from 
défendant Minchen to plaintiffs the sum of $3,442.75, with 6 per 
cent, interest thereon from September 1, 1894, for which, and costs, 
judgment will be rendered herein accordingly. To ail of which 
défendant Minchen duly excepts, and is given 90 days from this 
date to prépare, hâve signed and flled, his bill of exceptions. And, 
as to défendant Nichols, this cause is continued. 
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(Circuit Court of Appeals, Eighth Circuit. September 2, 1895.) 

No. 581. 

1, Railroad Companies— Liabilitt for Nbqlioencb— Injuries to Phrsons 
ON Track. 

The only duty which a railroad company owes to those who, without its 
linowledge or consent, enter upon its track, not at a crosslng or other pub- 
lic place, is not wantonly and unnecessarily to inflict injury upon them 
after its employés hâve discovered them. It owes thenS no duty to keep 
a lookout for them before they are discovered. 

a. SaMK— LiCBNSB TO USB TKACK. 

The continued use by étrangers of a railroad track for their own pur- 
poses, without any express license or Invitation, and without any notice 
or knowledge thereof by the railroad company, can ralse no implied li- 
cense in respect to such use, and would impose upon the company no duty 
of active vigilance to the persons engaged therein. 

5. Nbgligbncb— Ukforesebn Injuries. 

Injuries which could not hâve been foreseen or reasonably anticipated 
as the probable resuit of an act of négligence, or which are not the nat- 
ural conséquences thereof, and would not hâve résulted from it but for 
the imposition of a new and independent cause, are not actionable. 

•4. Same — Conteibutort Négligence. 

One who is injured in a dangtrous place, where he bas voluntarlly 
placed himself with knowledge that he would inevitably be injured there 
unless he speedily removed himself, necessarlly contributes to an injury 
which results before he removes himself. 

5. Railroad Companibs— Injuries to Persons on Track. 

A railroad spur track ran between two sheds owned by a lumber com- 
pany, and when the track was not in use the lumber company's employés 
were accustomed, without the consent or knowledge of the railroad com- 
pany, to transfer lumber from one shed to the other by means of a mov- 
able tramway which they placed across the track from one platform to 
the other. When an engine came in upon this track the employés of tEe 
lumber company would Jump qulckly to the ground, and push the tram- 
way back under one of the platforms. Deeeased was engaged with oth- 
ers in thus transferring lumber, when a switch engine came in from tho 
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main traek, leaying the swîtch open. The tramway had been placeS 
aCtoSs thé track. In an opesalng in a line of box cars standing thereon. On 
seeing the s-wltch engine, deceased and three others started to remove the 
tramway, when a freight train, moving rapidly upon the main track, ran 
into the switch, shoved the cars aiong, and crushed the workmen between 
them. The la.tter had left no one in a position to see the train or give 
notice ot the danger, and they were nî)t seen by those upon the train. 
Beldl that It was error to charge that under thèse circumstances the want 
of notice, either of deceàsed's position, or of thls accustomed use of the 
track, was no défense to the action, and that there was no évidence of 
contributory négligence. 
6. CoKDUCT OF TniAL— Uhwarhantable Arguments and Commkkts. 

While considérable latitude may bé allowed to counsel in their criti- 
cism Of the testimony, they oUght not to indulge in extended discussion of 
questions not preseuted by the évidence, for the purpose of exciting pas- 
sion and préjudice on the part of the iury, or in gross misstatements of 
; the, évidence, or in clearly erroneous déclarations of the law, when it has 
beën announced by the court. 

In Érrpr to the Circuit Court of the United States for the Western 
District of Arkansas. 

This was an action by Margaret L. Bennett, administratrix of the estate of 
W. W. Bennett, the défendant In error, to recover damages from the St. Louis 
& San Francisco Railway Company and its receivers, the plamtiiîs in error, 
for the death of the Intestate, which she alleged was caused by the négligence 
of the Company in leaving a switch open, and in running a freight ti'aln at 
an excessive rate of speed. The Company denled négligence, and alleged that 
the injuries were caused by the négligence of the Intestate. There was no 
dispute about the essential facts of the case. The scène of the accident was 
a spur track of the railway company, which extended from its main track at 
Van Bùiren, In the State of Arkansas, between two long lumber sheda that 
belonged to the Long-Bell Lumber Company. The platforms of thèse lumber 
sheds w«rè about 4 feet high; and thè space between them, in which the cars 
ran updn^ this spur track, was about 16 feet wide. It was about 4 o'clock in 
the aftërnôon of a November day in 1S93. A switch engine, with its crew, 
had entered'the spur from the main track for the purpose of moving cars on 
the former, and the switch had been left open. There were about 14 freigût 
cars upon the spur track, and between the 2 sheds there was an opening be- 
tween 2 of thèse cars, which had been made bef ore the switch engine came 
upon the traek. This space was about 20 feet wide. In it the employés of 
the lumber company had placed a tramway, one end of which rested upon 
timbers under the platf orm upon one side of the track, and the other upon 
the ijlatform upon the other slde. When the railroîid company was not using 
the spur track, this tramway was used by the lumber company to enable Its 
employés to îransfer lumber across the track from one of its sheds to the 
other. Whenever a switch engine came upon this spur track to move cars, 
it had been the custom for those employés of the lumber company who hap- 
pened to be nearest to the tramway to immediately jump down upon the rail- 
road track, in the space between the cars, and push the tramway back under 
one of the platforms. At thertimeof this accident there were some box cars 
between the engine and the space where the tramway was, and about a dozen 
of them beyond that space. None of the offlcers or employés of the railroad 
company knev,' that the lumber compan^ or its employés had been using this 
tramway across its track, or had any notice or knowledge that the tramway, 
or any of the employés of the lumber company, were across or upon its track; 
and tho employés of the railroad company who operated the engines on that 
day could not haye seen them, in this space between the cars, from any place 
they had reached or passed before the accident. The deceased was an em- 
ployé of ; the lumber company. When the switch engine came In upon the 
spur, track, he and five other employés of that company jumped down upon 
the track between the cars and began to push the tramway back under the 
piatfoym of the shed. Frpm this hole between the lumber sheds and the 
platforms they could not see a train or englpe approaching on the railroad 
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traoka nor could those approaxihing upon the tracks seé them. They gave 
no notice to the employés of the railraad company that they Tvere abolit to 
place themselves in thls dangerous situation, and they stationed no one wîth- 
out, where he could see coming trains, to wam them of their approach. Whlle 
they were in this dangerous situation a freight train came along the main 
track at a dangerous rate of speed, ran Into the open switch, drové the switcb 
engine and cars in upon the spur track, and the deceased and three, of bis 
colaborers were caught between the cars and liilled. Upon this state of facts 
the court below refused to instruct the jury tbat tbe deceased was guilty of 
contributory négligence, refused to submit to the jury the question 'siyhether 
or not he was guilty of contributory négligence, and positively instructed 
them that If the deceased was killed by a collision that was caused by the 
négligence of the employés of the railroad company in running its engines 
and cars, or in leaving the switch open, the défendant in error was entitled 
to a verdict, and th'at it was no défense for the railroad company that its 
employés could not see the deceased and his colaborers, and did not know 
where they were when the accident occurred. There was a verdict and judg- 
ment against the company, which this writ of error was brought to review. 

B. R. Davidson (Edward D. Kenna, on the brief), for plaintiffs in 
error. 

Oscar L. Miles (U. M. Rose, on the brief), for défendant in error. 
Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBOEN, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The only duty which a railroad company owes to those who, with- 
out its knowledge or consent, enter upon its tracks, not at a cross- 
ing or other like public place, is not wantonly and unnecessarily to 
inflict injury upon them after its employés hâve discovered them. 
It owés them no duty to keep a lookout for them before they are 
discovered, because they are unlawfully upon the tracks, and the 
railroad company is not required to watch for violations of the law. 
Railroad Co. v. Howe, 3 C. C. A. 121, 52 Ped. 362, 369; Eailway Co. 
V. Tartt, 12 C. C. A. 618, 64 Fed. 823; Railroad Co. v. Cook, 13 C. 
C. À. 364; 66 Fed. 115; Denman v. Railroad Co., 26 Minn. 357, 4 N. 
W. 605; Railway Co. v. Mondav, 49 Ark. 257, 261, 4 S. W. 782; Sib- 
ley V. Ratlifife, 50 Ark. 477, 483,^8 S. W. 686; O'Keefe v. Railroad Co., 
32 lowà, 467; Yarnall v. Railway Co., 75 Mo. 575; Button v. Railroad 
Co., 18 N. Y. 248, 259; Nicholson y. Railway Co., 41 N. Y. 523. If 
it were conceded that where a railroad company has given to others 
an express license to use its tracks for a certain purpose, and where 
it has invited them to make use of the tracks for such a purpose, and 
has thus given them an implied license so to do, it owes to thèse 
licensees the additional duty to use ordinary care to look out for 
them upon its tracks, and, if discovered, to warn them of the ap- 
proach of its engines and trains as they pass, yet in the absence of 
any such express license to use, of any invitation, and of any notice 
or knowledge on the part of the railroad company that Etrangers 
hâve used or are about to use its tracks for their own purposes, the 
fact that they had been so used without objection would constitute 
no license, express or implied, and would impose upon the company 
no duty of active vigilance towards those who so used them. XJJider 
such circumstances the railroad company could hâve no reason to 
anticipate danger to those who were occupying its tracks without its 
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knowiedge, and it would owe them no other duty than not to wan- 
tQïiIy or willfully injure them after it discoTered their dangerous 
situation. Richards V. Raiiway Ce, 81 lowa, 426, 430, 47 N. W. 63; 
Splittorf T. State, 108 N. Y. 205, 213, 15 N. E. 322; Poling v. Railroad 
Co. (W. Va.) 18 g. E. 782; Sutton v. Railroad Ce, 66 N. Y. 243, 246; 
Xicholson v. Raiiway Co., 41 N. Y. 525, 529; Sweeny v. Railroad Co., 
10 Allen, 368, 372; Gaynor v. Railroad Co., 100 Mass. 208, 214; Wright 
V. Railroî^d Co., 142 Mass. 296, 299, 7 N. E. 866; Hargreaves v. Dea- 
con, 25 Mich. 1. 

Thèse are indisputable principles of the law of négligence. TJn- 
der them, the court below fell into an error, in its charge to the ef- 
fect that the fact that the employés of the railroad company, who 
were operating the trains at the time and place of the accident, could 
not see the deceased and his colaborers and did not know where 
they were, and tbe further fact that the railroad company had no 
notice or knowledge of the use of this tramway over its tracks by the 
lumber company, and of the custom of the employés to place them- 
selres upon the track to remove it, constituted no défense to this ac- 
tion. The violation of a duty to the injured party, and resulting 
damage, are indispensable éléments to a cause of action for négli- 
gence. If there is no breach of duty, there is no wrong, and hence 
no remedy. If the railroad company had no notice or knowledge 
that the employés of the lumber company were accustomed to throw 
themselves down upon its track whenever a switch engine ap- 
proached on the spur, and if, as they came in along the tracks, the 
employés of the railroad company operating thèse angines could not 
see the workmen upon this track, and did not know where they were, 
no one in their situation could hâve foreseen, or could hâve reason- 
ably anticipated, that an open switch and a fast-running freight train 
would catch four strangers to the railroad company upon this track 
between two box cars, and kill them. Their injury and death were 
not the natural and probable conséquence of running a f reighf train 
àgainst standing cars upon this spur track. This resuit would not 
hâve followed, had it not been for the unexpected intervention of a 
new and independent cause, that they could not foresee, — the volun- 
tary descent of thèse unfortunate workmen upon this track with- 
ouf notice. But an injury that could not hâve been foreseen nor 
reasonably anticipated as the probable resuit of an act of négligence 
is not actionable, nor is an injury that is not the natural conséquence 
of the négligence complained of, and would not hâve resulted from it 
but for the interposition of some new and independent cause. Raii- 
way CO. V. Elliott, 5 C. G. A. 347, 350, 352, 55 Fed. 949; Raiiway Co. 
v. Callaghan, 6 G. C. A. 205, 208, 56 Fed. 988; Raiiway Co. v. Mose- 
ley, 6 C. C. A. 641, 57 Fed. 921; Insurance Co. v. Melick, 12 G. C. A. 
544, 550, 65 Fed. 178; Raiiway Co. v. Kellogg, 94 U. S. 469; Hoag v. 
Railroad Co., 85 Pa. St. 293, 298, 299. 

The court below fell into another error in its ruling that there was 
no évidence of contributory négligence by the deceased in the rec- 
ord of this case. One who is injured in a dangerous place, in which 
he has voluntarily placed himself, with knowledge that he will in- 
evitably be injured there unless he speedily removes himself from his 
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dangerous situation, necessarily contributes to an injury which re- 
Bults before he removes bimself. If he bad not placed bimself in 
tbe dangerous situation, he Tvould not bave been injured. Wben 
he bas put bimself in tbat situation, with knowledge of tbe dan- 
ger, he bas committed an act of négligence tbat be knows will 
Lnevitably cause him injury unless a new and independent cause in- 
terposes to prevent it. If tbe new cause does not interpose, bis orig- 
inal act of négligence works out its natural and probable effect, and 
produces tbe anticipated injury. Tbat is tbe unfortunate situation 
in wbicb the deceased and bis fellow workmen placed themselves on 
tbe day of this accident. Tbey knew tbat tbe place upon the rail- 
road bed of this spur track, about 16 f eet square, closed' in by two box 
cars on two sides, and by two platforms 4 feet bigh on the other 
side, was a dangerous place. If tbis bad been a public crossing, 
and tbey had not known tbat cars were about to move across it, 
tbey would bave been required to take notice tbat it was dangerous. 
Tbe suprême court déclares: 

"The track itself, as it seems necessary to Iterate and reiterate, is itself a 
waming. It Is a place of danger. It can never be assumed that cars are not 
approaching on a track, or that there is no danger therefrom." Elliott v. 
Eailway Co., 150 U. S. 245, 248, 14 Sup. Ct. 85. 

But tbis was not a public crossing, and, in addition to tbe warning 
of the présence of the track, tbey knew that there was an engine 
on this track, and tbat cars were about to be moved by it over tbe 
very part of tbe track where tbey went to work. Indeed, it was be- 
cause tbey knew this that tbey went upon the track at ail. Tbey 
went there to remove the tramway out of the way of the cars tbey 
expected would be moved along this track, across wbicb it then ex- 
tended. From their pen upon this track tbey eould not see approach- 
ing trains upon the railroad tracks, nor could the men upon the trains 
see them; yet tbey did not notify the employés of the railroad Com- 
pany tbat tbey intended to go upon, or were concealed upon, tbis 
track, nor did tbey station any sentinel witbout their inclosure, 
where he could see approaching trains, to watch for and warn them 
of their coming. Their knowledge of their own situation and of 
their imminent danger imposed upon them tbe duty of exercising a 
higber degree of care to protect themselves than was required of the 
servants of the railroad company, who had no notice tbat tbey were 
upon the track. But the facts to wbicb we hâve adverted would, in 
our opinion, bave fairly sustained the inference that tbey were guilty 
of acts of négligence that inevitably contributed to their injury. 

There are many other errors assigned, but the questions tbey pré- 
sent may not arise upon a second trial, and it is unnecessary to dis- 
cuss them at lengtb. We content ourselves with a few suggestions 
tbat may be of assistance to court and counsel upon tbe next trial. 
While, as we hâve said in Railway Co. v. Chirb, 13 C. 0. A. 587, 66 
Fed. 519, considérable latitude may be allowed to counsel in their 
criticism of the testîmony of witnesses and of the évidence in their 
arguments to the jury, tbey ought not to indulge in extended discus- 
sion of questions not presented by the évidence, for the obvions pur- 
pose of exciting passion and préjudice, or in gross misstatements of 
v.69F.no.7— 34 
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the eyldencê, or in clearly erroneous déclarations of the law, when ît 
has beén announced by tiie court, wWch tend to deceive and mislead 
the jury and to prevent a fair and impartial trial of the case. Railway 
Oo. V. Farr, 6 C. C. A. 311, 12 U. S. App. 520, 56 Fed. 994; Railway 
Go. V. Myers, 11 G. C. A. 439, 63 Ped. 793. Tlie gênerai rule for the 
measure of damages in cases of the class to which this belongs was 
stated by this court in Railway Go. v. Needham, 3 C. G. A. 129, 52 
Fed. 371, 378. The judgment below must be reversed, and the cause 
remanded, with directions to grant a new trial, and it is so ordered. 



ST. LOUIS & s. p. EY. CO. et al. v. BENNETT. 

(Circuit Court of Appeals, Eighth Circuit. September 2, 1895.) 

No. 582. 

Railiioad Companies— Liabilitt por Négligence— Injubies to Peesons on 
Trace. 

In Error to the Circuit Court of the United States for the West- 
ern District of Arkansas. 

B. R. Davidson (Edward D. Kenna, on the brief), for plaintiffs in 
error. 
Oscar L. Miles, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBGRN, Ç/ircuit Judge. This was an action by the adminis- 
tratrix of the estate of W. W. Bennett, the défendant in error, to 
recovef damages from the St. Louis & San Francisco Railway Gom 
'pany and its receivers, the plaintiffs in error, for injuries to the de- 
ceased which she alleged were caused by the négligence of the Com- 
pany. There was a verdict and judgment for the défendant in error. 
This case arose from the same state of facts, and was tried upon the 
same theory of the law, as the case Of Railway Go. v. Bennett (just 
decided by this court) 69 Fed. 525. For the reasons stated in the 
opinion in that case the judgment below must be reversed, and the 
case remanded, with directions to grant a new trial, and it is so or- 
dered. 



ST. LOUIS & S. F. RY. CO. et al. v. MILES. 

(Circuit Court of Appeals, Eighth Circuit. September 2, 1895.) ' 

No. 583. 

Railroad Companies — Liabilitt por Keqligence— Injuries to Persons on 
Tkack. 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

B. R. Davidson (Edward D, Kenna, on the brief), for plaintiffs in 
error. 

Oscar L. Miles, for défendant in error. 

Before CALDWELL, SAÎ^BORN, and THAYER, Circuit Judges. 
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SlA-NBORN, Circuit Judge. This was an action by A. F. Miles, 
administrator of tbe estate of James W. Brown' deceased, the défend- 
ant in errer, to recorer damages from the St. Louis & San Francisco 
Bailway Company and its receivers, the plaintifls in errer, for in- 
juries to the deceased, which he alleged were caused by the négli- 
gence of the Company. The facts out of which the case arose, and 
the theery of the law upon which it was tried, were the same as in 
No. 581, — Eailway Co. v. Bennett (just decided by this court) 69 Fed. 
525. The judgment below must be reversed, and the cause re- 
manded, with directions to grant a new trial, for the reasons stated 
in the opinion in that case. 

ST. LOUIS & S. F. RY. CO. et al. v. HICKS. 

(Circuit Court of Appeals, Eighth Circuit. September 2, 1895.) 

No. 584. 

Railboad Companies— Liabilttt por Nbgligencb— Injuries to Pbbsons on 
Thaok. 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

B. E. Davidson (Edward D. Kenna, on the brief), for plaintiffs in 
error. 

Oscar L. Miles, for défendant in error. 

Before CALDWELL, SANBOBN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This was an action by Harrison Hicks, 
administrator of the estate of William Spoon, deceased, défendant 
in error, to recover damages from the St. Louis & San Francisco 
Railway Company and its receivers, the plaintiiïs in error, for injuries 
to the deceased, which he alleged were caused by the négligence of 
the company. The essential facts in this case, and the theory of the 
law upon which the case was tried are the same as in No. 581, — 
Eailway Oo. v. Bennett (just decided by this court) 69 Fed. 525. For 
the reasons stated in that opinion the judgment below must be re- 
versed, and the cause remanded, with directions to grant a new trial, 
and it is so ordered. 



ST. LOUIS & S. F. BY. CO. et al. v. HICKS. 
(Circuit Court of Appeals, Eighth Circuit. September 2, 1895.) 

No. 583. 

Railboad Companies— Liability for Négligence — Injuries to Peksons on 
Tback. 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

B. E. Davidson (Edward D. Kenna, on the brief), for plaintiffs in 
error. 

Oscar L. Miles, for défendant in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 
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SANBORN, Circuit Judge. This was an action brought by Harri- 
son Hicks, administrator of the estate of William Spoon, deceased, 
the défendant in error, to recover damages f rom the St. Louis & San 
Francisco Railway Company and its receivers, the plaintiffs in eiror, 
for the death of the deceased, which he alleged was caused by the 
négligence of the company. The essential facts in this case, and the 
theory of the law upon which the case was tried, were the same as 
in No, 581, — Railway Co. v. Bennett (just decided by this court) 69 
Fed. 525. For the reasons stated in the opinion in that case the 
judgment below must be rerersed, and the cause remanded, with di- 
rections to grant a new trial, and it is so ordered. 



LINN COUNTY NAT. BANK v. CKAWFORD. 

(Circuit Court, D. Oregon. July 31, 1895.) 

No. 2,108. 

1. JXJRISDICTION OJ' FEDERAL COUKTS— ACTIONS BY NATIONAL BaNK EECEIVBRS. 

Tlie fédéral courts liava jurisdietion of actions brought by the receiver 
of an insolvent national bank to realize its assets, irrespective of the 
citizensliip of the parties; and it is immaterial to such jurisdietion 
whether the action is brought in the receiver's own name, as receiver, or 
by him in the nam^ of the bank. 

2. Negotiable Instruments — Accommodation Notes. 

A stockholder and director in a national bank, being aged and Inflrm of 
sight, was requested by the président of the bank to give him an ac- 
commodation note for 110,000. He replied that if the purpose was to 
draw money on the note or put it In the bank he would not give it. The 
président then stated that the note was merely to be put into the hands of 
hls Personal creditor as security, and that no money would be needed. A 
note was accordingly made, but, without the knowledge of the maker, it 
was payable to the bank, and was, in fact, placed in the bank, and a 
certificate of deposit for the amount Issued to the président, and by him 
deposltPïd with his créditer, who held it as security until the bank failed. 
Held, that the maker's stipulation that the note should not be used to take 
money from the bank was apparently made for the bank's beneflt, and 
that, having given a valid accommodation note, he was liable thereon to 
the receiver of the bank, although his wishes in regard to the manner ot 
its use had not been respected. 

This was an action brought by the receiver of the Linn County 
National Bank, in the name of the bank, against John A. Craw- 
ford upon a note for the sum of $10,000. Heard on a motion by 
défendant for a new trial. 

Wirt Minor, for plaintiff. 

J. W. Whalley, for défendant. 

BELLINGER, District Judge. This is a motion for a new trial 
upon the grounds: (1) That the court is without jurisdietion; 
(2) error of the court in refusing to instruct the jury to the efEect 
that, if they believed the statements of the défendant Crawford 
as to the circumstances under which the note sued on was given, 
their A'erdict must be for the défendant. 

The action is one by the receiver of the bank, in the bank's cor- 



LINN COUNTY" NAT. BANK V. CRAWFORD. 633 

porate name, against Orawford to recorer upon a promissorj 
note. For the purposes of this motion, the facts are aseumed to 
be, as testifled to by the défendant, as follows: The défendant 
is about 80 years of âge, and inflrm of sight. He was a stock- 
holder and director in the Linn County National Bank, and for 
one or two years prior to the transaction in question was one of a 
ccmmittee of three to examine the bank's loans. Mr. James L. 
Cowan was président of the bank, and an old and trusted friend 
of the défendant. After banking hours on May 1, 1893, Cowan 
sought Crawford at his home, and requested an accommodation 
note of him for |10,000. Crawford said: "If you are going to 
draw money on a |10,000 note, or put it in the bank, I won't give 
it to you." Cowan answered that the note would not go into the 
bank, nor would there be money needed. He further stated as 
follows: "It is just an accommodation note for a short time, to 
put into the hands of a man or a party in Portland, whom I am 
owing, and I want to put that in his handa as security; and I will 
give you a note of the same amount, and the same kind of a note, 
for you to keep, and there will be no money needed on it." The 
parties went to the bank, when a blank form of note was fllled in 
by Cowan for |10,000, payable to the bank, which was signed by 
Crawford without knowledge that the note was payable to the 
bank. At the same time, and as a part of the same transaction, 
Cowan gave Crawford his note for a like amount, due at the same 
date upon which Crawford's note matured. The Crawford note 
was entered in the bank's register of loans by Cowan, who took 
the bank's certificate of deposit for the amount of the aote, which 
certiflcate was transferred to Ladd & Tilton, of Portland, to be 
held by them on account of a debt due them from Cowan. 

While it is true that national banks, for the purposes of juris- 
diction in actions by or against them, are deemed to be citizens 
respectively of the state in which they are located, by express 
provision of section 4 of the act of March 3, 1887, yet it is pro- 
vided that: 

"The provisions of this section sliall not be held to afCect the jurisdiction 
of the courts of the United States in cases cotnmenced by the United States 
or by direction of any offleer thereof, or cases for wluding up the affairs of 
any such bank." 24 Stat. 552; Supp. Rev. St. 614. 

Under this provision this court has jurisdiction in cases, like 
the présent, where the receiver is engaged in winding up the af- 
fairs of a national bank. Armstrong v. Trautman, 36 Fed. 275. 
I am of the opinion that it is immaterial whether the action is 
brought by the receiver in his own name as receiver or by him in 
the name of the bank. The thing material to the jurisdiction is 
the fa et that the whole property of the bank has been vested by 
opération of law in the receiver; that the bank's affairs, as an in- 
solvent corporation, are in the control of the comptroller of the 
United States treasury, and are being wound up under his direc- 
tion. 

The next question to be considered is that of Crawford's liabil- 
itv upon the facts as stated by himself. Is the verdict consistent- 
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with thèse facts? There was other testimony in the case, con- 
sistent with that of Crawford, tending to show that the bank waa 
forced to suspend shortly after this transaction, and, generaHy^ 
that its affaira were such as to make it imprudent to make any 
considérable loans of money about that time. Upon this testi- 
mony the jury might properly conclude, and from this testimony 
I am of the belief, that the condition imposed by Crawford when 
he made the note, if there was such condition, was in the interest 
of the bank rather than of himself. There was no condition as 
to his liability. He knew that the note was to go into the hands 
of third parties, to be held against him on Oowan's account. He 
does not state that he knew to whom Oowan intended to transfer 
the note, but only that it was to go to some créditera of Cowan in 
Portland. If the note was to be used as his testimony indicates, 
there was nothing to prevent Cowan's transférée from discount- 
ing the note at any bank in Portland or in Oregon, excepting only 
the Linn County National Bank. The undei-standing between 
Cowan and Crawford, as testified to by the latter, was perfectly 
consistent with any use by the Portland parties, whoever they 
were, to which ail negotiable instruments of that character are 
subjeet, so long as it was not used to draw money out of the Linn 
County National Bank, or, what must mean the same thing, was 
not put in that bank. Crawford's position and liability were not 
in the least changed by the fact that that particular bank became 
the owner or payée of the note, as it might not do consistent with 
his understanding, instead of such ownership passing to some 
other bank, as it might do consistent with such understand- 
ing. The case, therefore, warrants, if it does not reqnire the 
conclusion that Crawford's alleged stipulation was intended to 
keep the note out of the Linn County Bank, in order that the 
bank's cash resources to meet the demands of depositors should 
not be thereby affected. He said, in effect: "You may transfer 
this note as you see flt; you may set it afloat in the channels of 
negotiable paper, — provided, only, that you take care that it is 
not used to diminish the cash assets of the Linn County National 
Bank." He might rely upon Cowan, as the président of the bank 
and holder of the note, to prevent that resuit. It could make no 
différence to Crawford, as the maker of the note, that his under- 
standing in that regard was not respected. Moreover, the testi- 
mony tends to prove that the understanding of Crawford, as testi- 
fied to by him, was substantially, if not exactly, carried out; that, 
instead of an accommodation note transferred to parties who were 
creditors of Cowan in Portland, there was a note made to the 
Linn County Bank, from which a certificate of deposit was taken 
for the amount of the note, which certificate was deposited with 
Cowan's Portland creditors, and held by them until after the bank 
closed its doors. 

"It is immaterial that paper executed or Indorsed for accommodation is not 
used in précise conformity witli agreement, when it does not appear that the 
accommodation party had any interest in the maaner In which the paper was 
to be applied. No change in the mère mode or plan of raising the money. 



IN EE MATTSON. 535 

though not applled to the purpose intended by the accommodation party, will 
constitute a misappropriation. In order to constitute a misapproprlatlon, 
there must be a fraudulent diversion from the original object and design; 
and it is now well settled that when a note is indorsed for the accommoda- 
tion of the malîer, to be discounted at a particular banlc, It is no fraudulent 
misappropriation of the note if it is discounted a.t another bank, or used in the 
paymeiit of a debt, or otherwise for the crédit of the maker." 1 Daniel, Neg. 
Inst § 792. 

In this case the note was intended for the use of Cowan, to be 
applied by him to secure his debt to some unnamed third person. 
It was intended that the note should pass to such person, between 
whom and Crawford the relation of maker for value and payée 
would exist. In other words, Crawford intended that the note 
should be transferred for Cowan's benefit, and that the trans- 
férée or any subséquent holder should hâve the right to exact pay- 
ment from him, as the receiver seeks to do in this case. The note 
sued on was used for Cowan's benefit in the particular matter in- 
tended, but not in the précise mode Intended. In my opinion, 
Crawford is liable upon the facts as testified to by himself. The 
motion for a new trial is denied. 



In re MATTSON. 

(Circuit Court, D. Oregon. July 22, 1895.) 

No. 2,229. 

1. CONSTITUTIONATy LaW — ADMISSION DP STATES — CONOUEREST JuBISDrCTION 

OVBB River. 

The assumption by the state of Oregon, in its constitution, of concur- 
rent jurisdiction on the Oolumbia river, and the provision, in the act of 
congress admitting the state into the Union, expressly confirming such 
jurlsdiction, are effective to establlsh it between Oregon and Washington, 
notwithstanding the failure of Washington, upon beeoming a state, to as- 
sent thereto, and the omission of her enabling act to provide for it. The 
provision by congress for concurrent jmisdiction in such case, the common 
boundaiy of the two sitates being the middle cliannel of the river, is not a 
limitation upon the sovereignty of the states, nor the exercise of jm-iadic- 
tlon within them, nor an impairment of the equality of footing with the 
other States upon which they are entitled to admission into the Union. 

2. Same— "Concurrent" Jurisdiction Dbpined. 

The Word "concurrent," when applied to the jurisdiction of Oregon to 
enact pénal laws for the Oolumbia river, can only mean the power to 
enact such criininal statutes as are agreed to or acquiesced in by the 
state of Washington, or as are already in force within its jurisdiction. 

-3. SaMB— FlSHlNG RiGHTS. 

The States of Oregon and Washington own the bed of the Oolumbia river 
upon their respective sides to the middle channel, and the citizens of each 
within such boundary hâve a common right of fishing, so long as the 
navigation of the river is not Obstructed. This right is not a mère privi- 
lège or immunity of eitizenship, but a right of citizeuship and property 
combined, which each state may make exclusive in its citizens, and which 
is not subject to control or régulation by the other, unless there is mutual 
agreement to that end. 

This was a pétition by Herman Mattson for a writ of habeas cor- 
pus. 
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C. W. Fulton, for petitioner. 

James A. Haight, Asst Atty. Gen., for the State of Washington. 

C. M. Idleman, Atty. Gen., W. N. Barrett, Dist. Atty. for tlie 
Fifth Judicial District of Oregon, and J. H. Smith, for the State of 
Oregon. 

Before HxiNFORD and BELLINGEE, District Judges. 

BELLINGER, District Judge. The petitioner is imprisoned 
upon a conviction, in the circuit court of the state of Oregon for 
Clatsop county, of Sunday flshing in the Columbia river, within the 
territorial limits of the state of Washington, in violation of the 
laws of Oregon This imprisonment is under the authority of the 
provisions contained in the constitution of Oregon and in the act 
of congress admitting the state into the Union, which provides, in 
effect, that the state of Oregon shall hâve concurrent jurisdiction 
on the Columbia and ail other rivers and waters bordèring on the 
said state of Oregon, so far as the same shall form a common bound- 
ary to said state or any other state or states now or hereafter to 
be formed or bounded by the same. The territorial boundary of 
the state on the north is the middle channel of the Columbia river. 
By the constitution of the state of Washington and the act of con- 
gress admitting that state into the Union, the south boundary of 
that state is flxed at the middle channel of the Columbia river. 
Neither act makes any provision for the exercise of jurisdiction 
concurrently with Oregon on such river It is claimed, aniong 
other things, in behalf of the petitioner, that the act of congress 
admitting Washington into the Union, passed subsequently to the 
Oregon enabling act, has the effect to repeal by implication so 
much of the earlier act as established concurrent jurisdiction upon 
the Columbia river. The assistant attorney gênerai of the state 
of Washington appears in behalf of that state to contest the con- 
current jurisdiction claimed by Oregon, and makes the further 
contention that upon the admission of the state of Washington 
into the Union that state became possessed of ail the rights of 
dominion and sovereignty which belonged to the original states; 
that, while congress might limit her territorial boundaries, it was 
not within its power to withhold from her any of the rights of 
sovereignty possessed by the original states, within her territorial 
boundaries as iixed. It is argued, in support of this contention, 
that, while concurrent jurisdiction is uniformly established over 
ail navigable rivers forming boundaries between states, this has 
been the resuit of compacts between the states, and that when Ore- 
gon was admitted into the Union it was with the knowledge on her 
part that congress was without authority to impose concurrent 
jurisdiction upon the future adjacent state, and that the provision 
therefor in her enabling act was subject to the agreement of the 
new state when admitted, which agreement Washington failed to 
make. 

It is true that the concurrent jurisdiction over boundary rivera 
has always been assented to by the adjacent states. But in the 
beginning there were compacts between the original states, or be- 
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tween such states and the gênerai government. The states of 
Kentucky, Ohio, Indiana, and Illinois were within the charter of 
Virginia at the commencement of the Bevolution, and in the com- 
pact under which Kentucky beeame a state Virginia stipulated 
that the navigation of and jurisdiction over the Ohio river should 
be concurrent between the states w^hich should possess the oppo- 
site shores. Handley's Lessee v. Anthony, 5 Wheat, 374. The 
sovereignty of Virginia entitled her to attach conditions to her 
grant. The compact was made for the new states, not with them, 
and the practice of a subséquent acquiescence of the new states is 
no doubt due to the fact that when new states were created out of 
the territory of older states, from which they were separated by 
navigable rivers, the territorial boundaries of euch new states ex- 
tended over no part of the river below low-water mark. The states 
out of which they were formed, upon a principle that obtains in 
Buch casés, retained the entire river within their domain. In such case, 
the assiimption, by the new state liavinp; the right of concurrent 
jurisdiction secured to it, of some jurisdiction, exclusive or concur- 
rent, was thoughtnecessaryto the existence of any jurisdiction on the 
river by such state. McFall v. Com., 2Metc.(Ky.)394:. Butthisas- 
sumption of jurisdiction by one state is not necessary to the exer- 
cise of jurisdiction by the other. Concurrent jurisdiction between 
states separated by navigable rivers is an established rule in this 
government, although in some instances the entire river is within 
the territorial limits of one state; and in some cases jurisdiction is 
limited to the exécution of the civil and criminal process of each 
state upon the adjacent waters within the exclusive jurisdiction 
of the other. 4 Stat. 708 (approving compact between New York 
and New Jersey). Concurrent jurisdiction is a practical neces- 
sity in the administration of government over such rivers. Its ex- 
istence does not deprive a new state of the dominion and sov- 
ereignty belonging to the original states. The admission of Wash- 
ington subject to the exercise of a concurrent jurisdiction with 
Oregon over the Columbia river does not place her upon an un- 
equal footing with the other states. On the contrary, this is thç 
footing on which the other states most favorcd in this respect are 
placed. It is immaterial that some of the original states made 
such condition of jurisdiction for themselves, and that others im- 
pressed it upon the territory ceded by them. The objection re- 
lates to the fact of equality, and not to the authority by which such 
eqnality is established. 

It is conceded that congress could hâve made the north shore of 
the Columbia river the boundary of the new state, but it is claimed 
that, having fixed the boundary at the middleof the channel, congress 
was without power to authorize any other jurisdiction within such 
boundary. If congress might liniit the boundary of Washington to 
the shore of the river without impairing the equality of rights of the 
state, how can an enlargement of the state's jurisdiction concurrently 
with Oregon over the entire river be construed to destroy such equal- 
ity ? The question is not to be decided upon a technicality. Whether, 
in légal eflfect, the boundary of each state is limited by its own shore, 
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or by thé middle channel, with concurrent jurisdiction over tlie river 
in either case, the resuit is the same, To say that congress may 
establish a concurrent jurisdiction in the one case, but not in the 
other, is to perplex a grave question with a mère subtlety. When,. 
in 1853, the territory ofWashington was created out of.the Oregon 
territory, congress established concurrent jurisdiction between the 
two territories on the Cîolumbia river over ail offenses committed on 
such river. Upon the admission of Oregon into the Union this juris- 
diction vras confirmed and made to inelude matters of a civil nature. 
The solemnity of a compact vi&a given to this boundary and juris- 
diction by the act admitting Oregon into the Union, which could not 
be abrogated nor altered by the subséquent admission of Washing-' 
ton. It secured to the nevp state of Oregon, as well as the future 
state of Washington, such equality of right as existed between ail 
the states separated by navigable rivers, and as was necessary to the 
effective enf or cernent of the laws of each. This was a right to which 
the people of both jurisdictions had long been accustomed. It was 
such a right as the conqueror of a country would not, under the usage 
of nations, abrogate. Congress, in establishing concurrent jurisdic- 
tion between new states thus situated, does not impose upon their 
sovereignty nor exercise a jurisdiction within them. The authority 
which itthus exercises is nothing more than that of flxing the bound- 
aries between new states. This authority is necessary to perfect 
equality of footing between them, since it is not otherwise practi- 
cable, in such cases, to precisely fi,x a jurisdictional boundary, unless 
it is placed at one shore, leaving the entire river within the territory 
and jurisdiction of one state, to the disadvantage of the other. The 
question, then, is presented: What is this concurrent jurisdiction,. 
and is the procédure which has resulted in the petitioner's imprison- 
ment a lawful exercise of it? The case of J. S. Keator Lumber Go. v. 
St Croix Boom Corp. (Wis.) 38 N. W. 529, is the case most relied upon 
in support of the contention that "concurrent jurisdiction" does not 
require concurrent action by the two states, but that either state can 
by itself legislate for the entire river which forms the boundary be- 
tween them. The state of Minnesota authorized the construction of 
à boom in the St. Croix river, forming a boundary between that state 
and Wisconsin. The suprême court of Wisconsin held this to be a 
proper exercise of concurrent jurisdiction by the former state; "that 
each state may exercise independently such législative control over 
the portion of said St. Croix river which is navigable and forms such 
boundary Une as is consistent with the exercise of similar powers by 
the other state, and may, in aid of navigation, authorize to that es- 
tent the reasonable occupation of such stream, not amounting to a 
discontinuance thereof as a public highway between the states." 
The independent législative control which one state, in such a case, 
may exercise, consistent with the exercise of similar powers by the 
other state, is clearly shown in the cases cited in the opinion. A 
number of thèse cases involve the authority of one state to authorize 
the érection of wharves upon its shore and the collection of wharf ag« 
tolls thereat, and it is held that such authority is not in conflict with 
the authority conferred upon congress by the constitution to regulate 
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commerce, and is not a restriction upon the freedom of navigation of 
the rivers where such wharves are built. The question of concurrent 
jurisdiction between the states adjacent to such rivers was in no way 
involved in any of thèse cases. The case of Conway v. Taylor, 1 
Black, 603, is of a différent character. The state of Kentucky 
granted to one of its citizens, who was a riparian proprietor, a license 
for a ferry across the Ohio river, and it was held by the suprême 
court of the United States that the concurrent action of Kentucky 
and Ohio was not necessary to the validity of the license. The dé- 
cision is upon the ground that "a ferry is in respect to the landing, 
not to the water"; that "the water may be to one and the ferry to 
another." The court held that the franchise in question was "con- 
flned to the transit from the shore of the state" granting the license, 
leaving it to the other state to regulate the same right on that side. 
This plainly shows that the concurrent action of both states was re- 
garded as necessary to establish a line of transit across the river 
from shore to shore. The navigation of the river with ferryboats 
"was the exercise of the paramount right of navigation. The ferrj- 
franchise, as stated, was not "in respect" to this, but to the landings, 
and, in order that the ferry should be available, concurrent action 
by both states was indispensable. 

The suprême court of Wisconsin, in J. S. Keator Lumber Co. v. 
St. Croix Boom Corp., supra, also cites the case of Pennsylvania v. 
Wheeling & B. Bridge Co., 13 How. 578, and concludes that the 
décision of the suprême court was necessarily on the theory that 
the state of Virginia had power and jurisdiction to authorize a 
bridge across the Ohio river, provided it did so in a way not to in- 
trude upon the power exclusively vested in congress by the com- 
mercial clause of the constitution; and in this connection the court 
-says : 

"It must be coneeded, however, that the power and jurisdiction of Virginia 
■over the half of the river most distant from it was greater than it would other- 
wise hâve been, by reason of the terms and conditions upon which it parted 
with its title to the territory northwest of the Ohio." 

As to this, the fact is that the state of Virginia was the original 
proprietor of the territory on both sides of the Ohio river, and in 
the cession made by Virginia, in 1783, of the Northwest Territory, 
it retained the entire river within its boundaries. The question 
of concurrent jurisdiction was not considered in the case. The 
obnoxious bridge was between the Virginia and Ohio shores of the 
river. The state of Pennsylvania objected that her commerce on 
the river was injuriously affected by the structure, and the question 
was whether the bridge impaired the free navigation of the river. 
There was no objection to the bridge on the ground that Ohio had 
not concurred in the act authorizing it. 

Upon the authority of thèse cases, the suprême court of Wiscon- 
sin holds that it is compétent for Minnesota to authorize a boom 
in the St. Croix river in aid of navigation, when it is consistent 
with the reasonable continuance of a navigable channel as a pub- 
lic highway between the adjacent states. The court was not 
unanimous in the décision, and, while it may be questioned whether 
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it is sustained by the decided cases, it is not in conflîct with the 
contention made for the petitioner in this case. On tlie contrary, 
the opinion defines "concurrent jurisdiction," as applied to the case 
before it, to mean the exercise of such législative powers by each 
state over the whole river as were consistent with the exercise of 
similar powers over the same portions of the river by the other 
state; and the meaning of this is made clear by the statement in 
the opinion that "the resuit is that neither of thèse states could, 
as against the other, rightfully assume or authorize the assumption 
of permanent and exclusive occupancy, possession, and control of the 
entire navigable portions of the river." 

The case of State v. Plants, 25 W. Va. 119, is cited for the state 
of Oregon. In that case the jurisdiction of West Virginia was up- 
held over the offense of selling spirituous liquors in a boat afloat 
below low-water mark on the Ohio river on the Ohio side, fastened 
to the bank by a rope. The décision is upon the ground that Vir- 
ginia, in her deed of cession of the Northwest Territory to the 
United States in 1783, did not cède any part of the Ohio river, but 
retained in her own territory the whole of such river. The dé- 
cision follows earlier décisions by that court holding that the state 
of West Virginia included within its territorial limits the whole 
of the river. There was conflict in the cases, and dissent between 
the judges as to whether this boundary extended to the line of 
ordinary low-water mark, but the court held that the jurisdiction 
thus retained extended over the waters of the river, no matter 
what the stage was, so long as it was confined within its banks. 
The question in the case was whether the offense charged was com- 
mitted at a place within the exclusive jurisdiction of Ohio, by rea- 
son of the fact that the liquor was sold from a boat tied to the Ohio 
shore. There was no question as to whether the act charged was 
a crime under the laws of both jurisdictions, and therefore pun- 
ishable by either, except as this was involved in the claim of ex- 
clusive jurisdiction made for Ohio. 

In the case of Sherlock v. Alling, 44 Ind. 184, the court holds that 
the concurrent jurisdiction of Indiana over the Ohio river may be 
exercised independently in such manner as the state shall elect. 
The case was a civil action for damages to a passenger resulting 
from a collision of boats on the Ohio river. The opinion in this 
case does not authorize the conclusion that the state of Indiana 
may punish as criminal under its own laws that which is lawful 
under the laws of Kentucky. It is held that the gênerai législa- 
tion of Indiana extends over the Ohio river, without any spécial 
référence thereto; that the failure of the législature to specially 
include the territory over which its jurisdiction is concurrent shail 
not be considered as showing an intention to exclude it from the 
opération of its laws. 

The case of Garlisle v. State, 32 Ind. 55, is cited. That case was 
an indictment for murder, and the crime was no doubt punisli- 
able under both jurisdictions. The question in the case arose out 
of the fact that Spencer county, in Indiana, where the défendant 
was tried, extended to low-water mark on the Ohio river, and the 
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crime was committed below low-water marE, opposite such coun- 
ty. The court held that Spencer county had concurrent jurisdic- 
tion with Kentucky over the river opposite its boundary. 

In McFall t. Com., 2 Metc. (Ky.) 394, tlie défendant was indicted 
in Kentucky for solemnizing a marriage on the river in violation 
of the laws of Kentucky. The défense was that the laws of Ohio 
authorîzed the marriage. The sovereign power and jurisdiction 
of Kentucky was held to extend over the Ohio river to low-water 
mark on the Ohio side, upon the principle, already mentioned, that 
when a state, as was Virginia, to whose rights in that respect 
Kentucky succeeded, is the original proprietor, and grants terri- 
tory on one side of a river only, it retains the river within its own 
domain, and the newly-erected state extends to the river only, and 
the low-water mark is the boundary. It was also held that while 
the compact with Virginia under which the Northwest Territory 
was ceded provided for concurrent jurisdiction over the river be- 
tween the states adjacent to it on either side, yet the word "juris- 
diction," as applied to a state, and as used in the compact with 
Virginia, imports nothing more than the power to govern by légis- 
lation, and that such power was inoperative without législative 
enactments to enforce it, and the conclusion was reached that, 
inasmuch as there was nothing to show that Ohio had ever as- 
sumed or claimed or asserted jurisdiction, exclusive or concurrent, 
over the place where the offense was committed, such offense did 
not appear to hâve been committed within the jurisdiction of that 
state. This case, therefore, does not involve the question of the 
right of independent action by one state in the exercise of the con- 
current jurisdiction. It merely décides that in that case the con- 
current jurisdiction did not exist. 

The case of Président, etc., v. Trenton City Bridge Co., 13 N. J. 
Eq. 46, holds that concurrent jurisdiction requires concurrent ac- 
tion or concurrence of agreement. The case was this: By agree- 
ment between the states of Delaware and New Jersey, made and 
ratifled in 1783, it is, among other things, provided, with référence 
to the Delaware river, "that each state shall enjoy and exercise a 
concurrent jurisdiction within and upon the waters, and not upon 
the dry land, between the shores of said river." The complain- 
ants were the proprietors of a bridge across the Delaware river, 
erected in pursuance of the authority of both states, and this 
franchise was made exclusive by the action of one of the states, 
not concurred in by the other. It was held that the power of 
erecting a bridge within the territories of both states, and of 
taking toUs thereon, could only be conferred by the concurrent 
action of both states, and that such right, once granted, could not 
be made exclusive by either state, at its pleasure, by its own légis- 
lation for its own advantage. It was plausibly argued by counsel 
in the case that, inasmuch as the concurrence of the two states 
was necessary to authorize a second bridge, one of such states 
might contract to grant no other charter, — might contract to do 
what, without contract, it might lawfully do, viz. refuse to grant 
any further franchise. But the court said the contract by New 
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Jersey not to grant to others involved the grant of a franchise to 
the complainants, and that such grant without the consent of 
Pennsylvania was invalid and inoperative. 

In the case of State v. Mullen, 35 lowa, 199, it is held that 
a person may be tried in the courts of lowa for keeping a house 
«f ill famé on a boat on the Mississippi river, although such boat, 
when so used, may, for a portion of the time, as the water recèdes, 
rest on the soil of an island on the east side of the river, near the 
Illinois shore. 

In the case under considération, Oregon has established a weekiy 
close season for the Columbia river, and has made flshing in the 
river during such season a crime; and it undertakes to punish a 
citizen of Washington for flshing in violation of this restriction in 
that part of the river within his own state, although by the laws 
of such atate he is pennitted to fish on the day interdicted by Ore- 
gon. It is no reason for this assumption of législative control by 
Oregon within the boundaries of Washington that the latter state 
bas the right to legislate similarly with référence to the river. 
Washington is precluded, by the législation of Oregon over the 
river, from legislating otherwise. What is thus accorded to Wash- 
ington is not a right, but the necessity of acquiescence to avoid a 
conflict of jurisdiction. How can this state, more than Washing- 
ton, détermine the right of the citizens of Washington to flsh in 
the watera of that state, or prescrlbe the day s for such flshing? 
Washington is whoUy foreclosed in the premises by the action of 
Oregon in determining the question for both states. How can 
this be called the exercise of a concurrent jurisdiction? The 
word "concurrent," in its légal and generally accepted définition, 
means acting in conjunction, and when applied to the jurisdiction 
of Oregon to enact pénal laws for the Oolumbia river it can only 
mean the power to enact such criminal statutes as are agreed to 
or acquiesced in by the state of Washington, or as are already in 
force within its jurisdiction. No comparison can be made be- 
tween a case like this and cases where the concurrent jurisdiction 
has been invoked to punish acts that are crimes in themselves, or 
that are made so by the laws of both states having such jurisdic- 
tion. The two states own the bed of the Columbia river upon 
their respective sides to the middle channel, and the citizens of 
each within such boundary hâve a common right of flshing, so long 
as the navigation of the river is not obstructed. This right is 
held by the suprême court of the United States to be, not a mère 
privilège or immunity of citizenship, but a right of citizenship and 
property combined, which the state may make exclusive in its own 
citizens. McCready v. Virginia, 94 U. S. 391. It is clear, there- 
fore, that this right in each state is not subject to control or régu- 
lation by the other, unless there is mutual agreement to that end. 
It can no more be brought within such control than can the enjoy- 
ment of property rights on the dry land. 

It is ordered that the writ issue as prayed for. 

HANFORD, District Judge, concurs. 
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CLARK T. CANADIAN PAC. RY. CO. 
(Circuit Court, D. Vermont. September 14, 1895.) 

1, PleADINO — CONTRIBUTOET NbGWGENCE. 

In an action in a fédéral court, brought in a state wliere tlie common- 
law System of pleading prevails, contributory négligence, being in tliose 
courts a matter of affirmative défense, must be pleaded. 

2. Samb — Tbespass — Question at Issue. 

In an action of trespass against a railroad company, for running over 
the plaintifC, in •which tlie gênerai issue was pleaded, the jury was in- 
structed that, as tlie train had unquestionably run against the plaintiff, 
be was entitled to recover, unless the défendant had shown that what the 
law and common prudence required had been^ done, and the injury could 
not thereby be prevented. Beld no error. 

8. Railkoad Companies— Dbgbee of Cake Rbquibed. 

A railroad company Is not excused from taking other proper précautions 
by compliance with statutory requirements as to giving signais at cros,ç. 
ings. 

This was an action of trespass by Samuel 0. Clark against the 
Canadian Pacific Eailway Company for personal injuries. After a 
verdict for the plaintiff, the défendant moved for a new trial. 

A. K. Brown and H. E. Euetedt, for plaintiff. 

F. E. Alfred and J. C. Baker, for défendant. 

WHEELEB, District Judge. A highway and the defendant's rail- 
way corne, descending, near to, and nearly parallel with, each other, 
from Canada into Vermont, at EicMord; the highway descending 
lower than the track of the railway as they approach the national 
Une, and, tuming to the eastward, rises and crosses it at grade just 
on the Vermont side of the line, where it has a side track on each 
side of a main track extending northward into Canada, and a station 
on the east side, south of the crossing. The plaintiff was coming 
in a sleigh, without bells, along this road from Canada, and going 
to his home in Vermont, on the east side of the railroad, when there 
was a long freight train, which had corne from the south, standing 
on the side track between the main track and the road, waiting for 
an express train from the north to pass; and as he passed behind 
the van, onto the main track, the express train, coming down the 
grade, not working steam, at 25 to 30 miles an hour, struck the plain- 
tiff's team, between him and his horse, and threw him eue way and 
his borse the other, killing the horse and injuring him. This suit 
is brought for this injury, and has been tried upon the gênerai issue. 
The plaintiff testifled that he looked for the express train as he 
passed along to where the freight traïn hid the main track from him ; 
that the van of the freight train stood on the crossing; that his 
horse slowed up at sight of the van; that he heard no signais or 
noise of a train coming, and urged his horse along, around the van, 
onto the main track, when he heard some one call, "Look out for the 
express"; but he had got too far to turn away. On cross-examina- 
tion he testiiied that he was very familiar with the crossing, and 
always listened for trains there, and did then; that he was totally 
deaf in his left ear, but could hear well. There was much testi- 
mony as to whether the van obstructed the crossing, or not, and as 
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to whether the engine whistle was blown, or fUe bell was rung, or 
not; as to the speed of the plaintiiî before reacMng the crossing; 
and one of the state railroad commissioners testifled that the plain- 
tifiE testifled, in an examination by Mm as to the cause of the col- 
lision, that he usually looked and listened for a train before passing 
over the crossing, but at that time he did not do either. The case 
was tried at the February term, Snd the jury did not agrée. It was 
presented by counsel at that trial, and at this, as if the rule of the 
suprême court of the state, that in actions for négligence, the plain- 
tiff must show absence of contributory négligence would prevail in 
this suit hère; and the case was so submitted to the jury. After 
very long délibération the jury still disagreed, probably, from in- 
quiries they made, upon the question of contributory négligence. 
Thereupon the jury was further instructed that, as the defendant's 
train was, without question, run against the plaintiff, he was entitled 
to recover for the in jury so done, unless the défendant had shown 
that what the law required, and what common prudence under the 
circumstances required, about running the train, was done, and the in- 
jury could not thereby be prevented. Now, upon a motion for a 
new trial, which has not been withdrawn, but has been left without 
argument to be disposed of, the enter ing of judgment on the verdict 
dépends upon the correctness of thèse rulings. 

As to this, what issues hâve been made in the record may properly 
ârst be attended to. The common-law System, by which matters in 
avoidance of allégations of direct injuries must be pleaded, is in 
force in this state, and, of course, in this court. That contributory 
négligence of a plaintiff Is, in the courts of the United States, a dé- 
fense to be brought forward by the défendant, seems to be absolutely 
settled by the suprême court of the United States. Farlow v. Kelly, 
108 U. S. 288; ^ Railroad Co. v. Mares, 123 U. S. 710, 8 Sup. Ct. 321; 
Eailway Co. v. Johnson, 151 U. S. 85, 14 Sup. Ct. 250. Railway Ca 
V. Lowell, 151 U. S. 209, 14 Sup. Ct. 281. On principle, the pleading 
of this défense would seem to be requisite to raising it in the United 
States courts, especially in proceedings according to the course of 
the common. law ; and in thèse cases it appears to hâve been pleaded. 
In Weaver v. Ward, Hob. 134, which was trespass for an assault and 
battery, the défendant pleaded that he and the plaintiff were trained 
soldiers, exercising with loaded muskets, and that he, "casualiter 
et per infortunium et contra voluntatem suam," in discharging his 
musket, hurt the plaintiff; and, on demurrer, judgment was given 
for the plaintiff, for "no man shall be excused of a trespass except 
it may be judged utterly without his fault, — as if a man, by force, 
take my hand and strike you; or if hère the défendant had said that 
the plaintiff ran across his pièce when it was discharging; or had set 
forth the case with the circumstances, so as it had appeared to the 
court that it had been inévitable, and that the défendant had com- 
mitted no négligence to give occasion to the hurt." That case has 
constantly been referred to, quoted from, and copied by text writ- 
ers and judges, as affording a correct statement of law, and has not, 

1 2 Sup. Ct. 555. 
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so far as noticed, been questioned. Bac. Abr. tit. "Trespass," D, 2; 
Selw. N. P, 27; 2 Greenl. Ev. § 85; Add. Torts, § 544; Wakeman t. 
Robinson, 1 Bing. 213. 

In tbis case the plaintiff was rightfully tbere wben struck. He 
Lad as mucb rigbt to be wbere he was with bis team as the défend- 
ant had to hâve its train there that struck him. "The rights of a 
railroad company to the use of its tracks for the movement of en- 
giûes and cars is no greater in the eye of the law than the right of 
an individual to travel over a highway extending across such tracks." 
Bailroad Co. v. Converse, 139 U. S. 469 (at page 473), 11 Sup. Ct 
569. The déclaration, with much verbiage, sets fortli, in eflect, a 
trespass to person and property. Leame v. Bray, 3 East, 593. If 
some of the counts may be said to be in form on the case, and joined, 
as they may be, by statute, in Vermont, the pleadings must conform 
to those in trespass. Rev. Laws, § 912. The gênerai traverse hère 
put in issue this trespass, which would be proved by showing the 
running of the train with force against the plaintiff and his prop- 
erty, and disproved by showing that this could not, in law or pru- 
dence, be prevented. Exactly this issue was submitted to the jury, 
and found for the plaintiff. 

The défendant makes question, however, whether a railroad com- 
pany owes any other duty to travelers than that of complying with 
the statute as to giving signais at crossings. That they are holden 
to prudence in other places seems beyond question. Quimby v. 
Eailroad Co., 23 Vt 387; Railroad Co. v. Stout, 17 Wall. 657. And 
the ôperators of the Rutland Eailroad were held by the suprême 
court of Vermont not to be excused from liability for striking a 
traveler on the highway with a freight train running too fast at 
a dangerous crossing, by giving the statutory warnings. Marshall 
V. Birchard, Add. Torts (Wood's Ed.) § 547, note. And, if the issue 
of contributory négligence was open, the question remains whether 
there was enough évidence of it to so entitle the défendant to hâve 
the évidence submitted to the jury, while under the burden of show- 
ing it, as to make the omission to do so error. To drive on to the 
crossing without looking and listening, while either would be of use 
in avoiding a train, would be getting before a coming train impru- 
dently, and directly contributory to any being hit by it. As the 
plaintiff's testimony, that he looked for the express train when that 
would do any good, was not disputed, no question arose to be sub- 
mitted to the jury about that; and, as his testimony that he listened 
was affected only by that of the railroad commissioner, the question 
as to this is whether the testimony of the latter would so overcome 
that of the former as to sustain the burden of proof, and warrant a 
verdict resting upon it. As the statement came from the plaintiff, 
it would be compétent évidence of the fact, and not merely impeach- 
ing, if satisfactorily proved. The plaintiff would not be likely to so 
state away his case, and the commissioner might misunderstand. 
This raises too much doubt about his making it to justly let it over- 
come his positive testimony that he did listen. A verdict resting 
solely upon this proof of that statement would be quite unsatisfac- 
tory. Motion overruled, and judgment on the verdict 
v.69F.no.7— 35 
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SANFORD V. POE et al. (two cases). FARGO v. SAMB. PLATT v. SAME. 

(Circuit Court oî Appeals, Slxth Circuit. July 15, 1895.) 

Nos. 321, 322, 324, 325. 

1. EquiTT JtjBisDicTioiî — Injunction — Cbhtification of Tax Assbssmbnts. 
A court of equity has jurisdiction, oa tbe ground. of aToiding a multi- 
plicity of suits, of a bill brought by an express or telegraph company to 
enjoin a state board of appraisers from certifying to numerous county 
auditors an alleged illégal assessment of complainant's property for pur- 
poses of taxation. 

8. FEDERAL CoUBTSî— FOLLOWING StATE DECISIONS — CONSTITDTIONALITY OF 

State Statdtks. 

Where à fédéral circuit court had declared a state statuts void as con- 
travening a state constitution, but afterwards the state suprême court 
sustained the validity of. the statute, hdd, that the fédéral court, in a case 
Involvlng no riglits of contracts entered into on tlie faltli of Its prior de- 
cisloUi "was bound to foUow the state décision. 

3. Same— AuTHORiTY OF State Décisions— Fribndlt Suits. 

'The fact that a décision of a state suprême court in relation to the con- 
stltutlonality of a state statute was rendered in a frlendly suit, made up 
in as summary a way as possible, for the purposes of a test case, does 
not In any way impair its authority in the fédéral courts. 

4. CONSTITUTIONAL LaW— DUB PbOOBSS— ASSESSMENTS POH TAXATION. 

A state Statute proTiding for the assessment of the property of tele- 
graph, téléphone, and express companies by a state board of appraisers 
(Act Ohio, Aprll 27, 1893; the "Nlchols Law") is not to be hM void for 
want of due process of law, where, as construed by the highest court of 
the state, it gives to sucU companies a right to be présent bef ore the board 
and be heard in the matter. 64 Fed. 9, afflrmed. 

5. Same — Taxation of Telegraph and Express Companies— Methods of As- 

sessment. 

A state law Unposing a tax on telegraph, téléphone, and express com- 
panies is not invalld, under the constitution of the United States, elther 
because the assessment is made on property largely used in Interstate 
commerce, or because the rule of assessment requlres the property of the 
Company to be valued as a unit profit-pi-odueing plant, or because the as- 
sessors are requlred to look to the value of the capital stock as one factor 
in determining the assessment. 

6. Same. 

The Ohlo statute known as the "Nlchols Law" (Rev. St. § 27T8a), whicb 
relates to the taxation of telegraph, téléphone, and express companies, 
and régulâtes the mode of appralsement, is not void under the constitu- 
tion of Ohio, nor (acceptlng the construction placed upon it by the su- 
prême court of Ohlo, State v. Jones, 37 N. E. 045) does it contra vene any 
provision of the constitution of the United States. 64 Fed. 9, aftirmed. 

Appeals from the Circuit Court of the United States for the East- 
ern Division of the Southern District of Ohio. 

Thèse suits were brought to enjoin the assessment of taxes against the 
Adams Express Company for the years 1893 and 1894, and the American Ex- 
press Company and the United States Express Company for the year 1894. 
The défendants are Ebenezer W. Poe, auditor of the state of Ohio, John K. 
Richards, attorney gênerai of the state of Ohlo, and William T. Cope, treas- 
urer of the state of Ohlo, and compose a board of tax appraisers for the as- 
sessment of telegraph, téléphone, and express companies, under an act of the 
Ohio legijslature passed April 27, 1893, and known as the "Nlchols Law." 
To the several bills demurrers were filed, which, on full argument, were 
finally sustained, and the bills dismlssed. The complalnants hâve severally 
perfected appeals and assigned errors. The ground upon whlch the suits ail 
proceed is, in substance, that the assessments complained of, and the scheme 
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€f taxation embodled In the Nichols law, under whlch the assessments were 
made, are vold as in contravention— First, of the constitution of Oliio, which 
provides that ail property sliall be taxed aceording to its true vaine in money 
by a uniform rule, and that the property of corporations shall be taxed "the 
same as the property of individuals" (Const. Ohio, art 12, § 2, and art. 13, § 
4); second, "of the constitution of tlie United States, because the effect of the 
rule of valuation prescribed by the statute and adopted in thèse particular 
assessments is, not to confine the tax to the property of the companies within 
the State of Ohio, but to tax something else which is not within the state of 
Ohio, and therefore to take the property of the companies without due process 
of law, and that the scheme, as a spécial one applied to thèse spécial agencies 
of Interstate commerce, imposes an illégal burden upon that commerce"; 
third, compiaimints also contend that, if the Ohio statute be valid imder both 
the constitution of Ohio and of the United States, the assessments are never- 
theless vold, because the assessments made were arbitrary and illégal, in that 
the assessors did not follow the statute or pursue any definite mode of valua- 
tion. Upon a first hearing before Circuit Judge T^ft, the demurrers of the 
défendants were ovemiled, and défendants required' to answer. The ground 
upon which Judge Taft proceeded was— First, jiurisdiction in equity was 
predicated upon the ground that a multiplicltyi of suits would resuit unless 
the défendants should be restrained from certifylng their assessments to the 
auditors of 87 counties, within each of which the défendants had property; 
second, that the Nichols law, under which the assessments had been made, 
wâs void as in conflict with the constitution of the state of Ohio. The opinion 
of the court upon thèse questions is reported in tjl Fed. 449. Before answers 
were filed, a suit involving the constitutionaiity of this législation was de- 
cided by the suprême court of Ohio, and the validlty of the law imder the 
Ohio constitution sustained. State v. Jones, 37 N. E. 945. Upon the flling of 
this opinion by the Ohio court, Judge Taft granted a rehearlng, and sus- 
tained the demun-ers of défendants, upon the ground that the décision of 
the suprême court of Ohio as to the construction of the Nichols law and its 
validity under the constitution of Ohio was conclusive upon the courts of 
the United States. A very convincing opinion upon this aspect of the ques- 
tion was filed, and is reported in 64 Fed. 9. A further argument was heard 
before Judge Taft upon the question as to whether the state board of as- 
sessors had enforced the Nichols law aceording to the construction placed 
thereon by the suprême court of Ohio. Upon the latter hearing it was agreed 
that the bills of the several complainants should be treated as amended by 
the incorporation thereln of the faets which had been made to appear by the 
two affldavits of the défendant Poe as to the manner in which the amount of 
the several assessments had been reached. The leamed circuit judge, upon 
the bills as thus .amended, was of opinion that the board of assessors had 
kept "well within the law" as construed by the Ohio court. He therefore 
sustained the demurrers and dismissed the several bills. 

Ramsey, Maxwell & Kamsey, for plalntiffs. 

J. K. Richards, Atty. Gren., and Tlios. McDougall, for défendants. 

Before LURTON, Circuit Judge, and SEVERENS and HAM- 
MOND, District Judges. ' 

After tlie foregoing statement of the case, the opinion of the court 
was delivered by LURTOÎJ, Circuit Judge. 

If the assessments complained of be illégal, for any reason, the 
jurisdiction of a court of equity to enjoin the défendants from certi- 
fylng them to the several county auditors of the state seems to be 
clear, upon the ground that a multiplicity of suits would resuit un- 
less the assessment be enjoined before the assessors shall certify 
to each county auditor the proportion of the gross assessments col- 
lectible by each county auditor under the scheme of apportionment 
among the counties provided by the act, To require the complain- 
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ants to pay each of the numerous county auditors, and then sue to 
recoTer, or to enjoin each, would be most oppressive. We think, 
therefore, that the jurisdiction asserted in the bill, of avoiding a 
multiplicity of suits, was a sufficient ground to support the original 
bill, as well as the bills subsequently filed to enjoin the tax of 1894, 
assessed after the jurisdiction in the original case had attached. 
Cummings v. Bank, 101 U, S. 153-157; State Railroad Tax Cases, 
92 U. S. 575-618; Express Co. v. Seibert, 142 U. S. 339-348, 12 Sup. 
et. 250; SheltoE v. Platt, 139 U. S. 591-599, 11 Sup. Ct. 646; Mar- 
shall V. Holmes, 141 U. S. 589, 12 Sup. Ct. 62; Express Co. v. Poe, 
61 Fed. 470. 

The question as to the constitutionality of the Nichols law under 
the Ohio constitution must be regarded as conclusively settled for 
this court by the opinion of the highest court of the state of Ohio, 
as annouùced in the case of State v. Jones, heretofore cited. The 
objection that this court ought not to feel precluded by the opinion 
of the Ohio court, by reason of the made-up character of the suit in 
which that opinion was announced, is not satisfactory. It is true 
that the circuit court of the United States flrst obtained jurisdic- 
tion of the question as to the validity of the Nichols law under the 
constitution of Ohio, and that that court, in a very vigorous and per- 
suasive opinion, concluded that the Mchols law contravened the 
constitution of Ohio, and was therefore invalid. The courts of Ohio 
had not theretofore passed upon the question, and the circuit court 
could not escape the duty of determining for itself the true meaning 
and construction of the constitution of Ohio, so far as involved by 
the mode of assessment provided by the Nichols law. Before a final 
decree had been rendered, the suprême court of Ohio, in a case in- 
volving the validity of the same law, announced a contrary opinion, 
and held the Nichols law, as construed by the same court, an entirely 
valid law, so far as it was supposed to be affected by the state con- 
stitution. Under the circumstances of this case, we think the duty 
of the circuit court was to accept the opinion of the Ohio court as 
conclusive, and to render judgment accordingly. The case before 
it involved no rights or contracts between individuals which had 
been entered into upon the faith of earlier and conflicting décisions 
of either the courts of the United States or of the state, and there- 
fore presented no question such as arose in Burgess v. Seligman, 
107 U. S. 32, 2 Sup. Ct. 10, or Carroll Co. v. Smith, 111 U. S. 556, 4 
Su,). Ct. 539, or Douglass v. Pike Co., 101 U. S. 677, or Rowan v. 
Eunnels, 5 How. 134. Where the construction or validity of a state 
statute does not involve rights acquired upon the faith of earlier 
and conflicting décisions, it is the clear duty of fédéral courts to 
accept and adopt the décisions of the highest court of a state in re- 
spect to the construction and conformity of state laws to the con- 
stitution of the state. The décision of such questions properly be- 
longs to the highest courts of the state. We entirely concur with 
the opinion of the circuit judge upon this question, who said: 

"Hère is not Involved the validity or construction of a law on the faith 
of which individuals hâve made contracts, advanced money, or incurred lia- 
bllity. We hâve hère simply a tax law flxlng the obligation of artificial 
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persons of a certain class to contrlbute to the support of the state. In 
respect of sueh a law, It would be anomalous and absnrd to hâve a dlversity 
of nilings between the state and fédéral courts. The intolérable resuit of 
sucli' a diversity would be that companies who could invoke the jurisdiction 
of the fédéral court would not pay the tax, while ail those who could net 
invoke that jurisdiction would be compelled to pay it. There is nothing in 
the décisions of the suprême court of the United States whieh gives the 
slightest warrant for supposing that, in the case of a state tax law, it would 
ioot follow the décision of the suprême court, whenever rendered, and how- 
ever divergent from its own views the conclusion, provided no fédéral ques- 
tion was involved. Iru the State Eallroad Tax Cases, 92 U. S. 575, ei7, 018. 
the circuit court of the United States held that a tax law of Illinois was 
invalid because in violation of the state constitution. Before the cases 
reached the suprême court of the United States on appeal, the suprême court 
of the state decided that the law was valid. The circuit court decree was ac- 
eordingly reversed. It is true that in that case the suprême court of the 
United States concurred with the state court on the merits, but Justice 
Miller used this language: 'But If, for no other reason, we should reverse 
the decrees of the circuit court in thèse cases because the same questions 
involving the considérations urged upon us hère hâve been decided by the 
suprême court of the state of Illinois in a manner which leads to the reversai 
of thèse. • * * As the whole matter, then, coucerns the validity of a state 
law as affected by the constitution of the state, that question and the other 
one of the true construction of that statute belong to the class of questions 
in regard to which this court still holds, with some few exceptions, that the 
décisions of the state courts are to be accepted as the rule of décisions for 
the fédéral courts. It is, nevertheless, a satisfaction that our judgment con- 
curs with that of the state court, and leads us to the same conclusions.' In 
Bausei-man v. Blunt, 147 U. S. 647, 13 Sup. Ct. 466, Moores v. Bank, 104 V. 
S. 625, and Green v. Neal's Lessee, 6 Pet. 291, the suprême court reversed 
the ruling of the circuit court as to the efCect of a state statute of limitation 
solely because, after the décision by the circuit court, the suprême court of 
the state had given the statute a différent construction. In Stutsman Co. 
V. Wallace, 142 U. S. 293, 12 Sup. Ct. 227, a case Involving the construction 
of the tax laws of the territory of Dakota, the suprême court of the territory 
took one view. The case was carried to the suprême court of the United 
States for review. Meantime the territory had become a state, and the state 
suprême court reversed the ruling of the territorial court. The fédéral su- 
prême court thereupon reversed the judgment of the territorial court in 
déférence to the décision of the state court. See, also, Suydam v. Williamson, 
24 How. 427, and Fairfield v. Gallatin Co., 100 U. S. 47." 

The suggestion that the opinion of the Ohio court should not be 
followed, because the suit in which it was announced had many 
features of a moot-court case, cannot be seriously entertained. The 
facts do show that a case was made up for the purpose of obtaining 
the opinion of that court in as summary a way as possible, and that 
it was intended as a test case. The facts now relied upon to de- 
stroy the effect of the décision were also made known to the Ohio 
court. The conclusion that court reached was that the case was 
one fairly under its jurisdiction, and that the validity of the Nichols 
law under the Ohio constitution was presented in a way to give 
jurisdiction and demand décision. That it was in reality a friendly 
suit does not detract from the weight of the court's opinion as an 
opinion. The case was argued and duly considered. Opportunity 
was given the présent able counsel, then and now representing the 
complainants, to appear and argue the case. We think that due 
respect for the high tribunal who heard and decided the case re- 
quires that we shall accept its judgment that the case was not a 
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moot case, but was one entitled to be heard and decided. This was 
the conclusion of the circuit court, and meets our approval. 

Belng of opinion that the décision of the suprême court of the 
etate removes from this case ail questions of conâict between the 
act and the constitution of the state, there remains for considération 
the question as to whether there is in the act, as construed by the 
state court, or as administered, any violation of rights secured by 
the fédéral constitution to the complainants. The law under whicla 
the assessments complained of were made is entitled: "An act to 
amend and supplément sections 2777, 2778, 2778a and 2780 of the 
Revised Statutes of Ohio." Section 2778a is the only one which 
needs to be set out, and is as follows: 

"Sec. 2778a. Every express, telegraph. and téléphone company embraced In 
section 2777, whather chartered by the laws of this state or by any other state 
or country, doing business in this state, shall, annually, between the flrst and 
tenth day of May, retum to the auditor of state under the oatii of its treasurer, 
the amount of its capital stock, its place of business, the par value and roarket 
value (or if there be no markét value, then the actual value) of its shares at 
the time of said return. The retum- shall also contain a statement in détail 
of the entire real and Personal property of said company, and vphere located, 
and the value thereof as assessed for taxation; the telegraph and téléphone 
companies shall, in addition thereto, return the wholet length of their Unes, 
and the length of so much of their Unes as is without and as is within the 
state of Ohio, which Unes shall include what said telegraph and téléphone 
companies contre! and use under lease or otherwise; and said board of ap- 
praisers and assessors shall, in the determining the value of the property of 
said companies in. this state, to be taxed within the state and assessed as 
herein provided, be guided by the value of said property as determined by 
the value of the entire capital stock of said company, and such other évidence 
and rules' as wiU enable said board to arrive» at the true value in money of 
the entire property of said companies witliin the state of Ohio, in the pro- 
portion which the same bears to the entire property of said company, as de- 
termined by the value of the capital stock thereof, and the otlier évidence 
and rules as aforesald. Express companies shall, in making said returns, 
include therein, as a part thereof a statement of their entire gross receipts 
for the year ending the first day of May, of the business done within the state 
of Ohio, giving the receipts of each office in said state, and the location 
thereof for said year." 

By section 2780 b, the assessors are required to deduct from the 
total value of the property of said companies, as ascertained and 
determined by section 2778, the valuation of any and ail real estate, 
as assessed for taxation, situate in the state, and on which said 
companies pay taxes. 

Ail of the complainant companies are corporations of states other 
than Ohio, and each has its principal office in another state. The 
questions presented by each separate bill are in substance the same. 
For purposes of convenience, we shall consider the averments in the 
bill of the Adams Express Company as presenting substantially the 
ground for relief made by each of the other complainants. That bill 
avers that much the greater part of its business done in Ohio is in 
the transportation of goods, wares, and merchandise from points 
within the state to points in other states, and from points without 
the state to points within; that it owns no line of railroad in the 
state of Ohio, but conducts its business under contracts with the 
owners of such railroads; that it owns no real estate in the state, 
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except such as is used for stabling horses used by them in the col- 
lection and distribution of goods, wares, and merchandise, and that 
the Personal property within the state consista entirely of office fur- 
niture, and tools, horses, and wagons; that the actual cash value of 
its Personal property in the state of Ohio in 1893 did not exceed the 
sum of $53,500, and that the total value of its real estate within the 
state does not exceed |25,170, and that ail taxes on this real prop- 
erty hâve been paid; that the assessment for 1893 made against the 
said Company was $400,033.38 ; that the whole number of shares in 
the said company is 120,000, and that the market value of the shares 
ranged during the year preceding from $1.40 to $1.50 upon the dollar, 
a price which the bill avers is greatly in excess of the actual value 
of ail the property of said company. It avers that the scheme of 
taxation set forth in the act, "while professing to require the taxa- 
tion of property in the state of Ohio, does not in fact do so, inas- 
much as it directs the said board of appraisers and assessors, in 
ascertaining and assessing the value of the property of express com- 
panies in Ohio, to be 'guid^ by' and ta 'détermine the value' of the 
company's property in the said state 'by the value of the corapany's 
capital stock.' " It also allèges that the value of its capital is âxed 
and determined by the nature, extent, and uses of its property, not 
only in Ohio, but in many other states of the United States, and by 
the skill, diligence, fidelity, and success with which its business is 
conducted in ail thèse states; that it employs many thousands of men, 
who are constantly engagea as messengers in carrying goods, wares, 
and merchandise from one part of the country to another, and other- 
^vise, and that its income is largely the l'esult of their efforts; that 
it "owns valuable securities of other companies, and holds valuable 
contracts and business arrangements with other corporations, and 
ail of thèse, none of which are held and owned in the state of Ohio, 
and many of them not taxable at ail, together with the good will 
which it has earned in the course of more than fifty years of service 
to the public in said business, go to make up the value of the shares 
of its capital." It further complains that the act does not provide 
a method for taxation of property according to its true value in 
money, "but is really an attempt to enforce against express, tele- 
graph, and téléphone companies the payment of a tax for the privi- 
lège of doing business within the said state by placing a fictitious 
value upon their property"; "that the said pretended law is a tax 
upon interstate commerce, inasmuch as it attempts to establish an 
artificial and fictitious basis for the valuation for taxation of the 
property of your orator in this state, a valuation which is determined 
by the value of its property in other states and by référence in part 
to its earnings and gains in this state from business which is largely 
interstate;" that, in making the assessment complained of, the as- 
sessors "were guided by the value of one share of your orator's capi- 
tal, and in ail other respects as directed by the act." In conclusion, 
the bill avers that the method of taxation is unfair, unjust, and un- 
equal, "inasmuch as it requires your orator to pay taxes in Ohio 
upon property situated in other states, upon which it pays taxes ac- 
cording to its value, and upon its gains and earnings in localities 
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outside of the state of Ohio, in whicli its gains and earnings are 
very much larger than those derived from an equal number of miles 
of Une operated by it in Ohio." 

By amendment, the minutes of the board and an affldavit of E. 
W. Poe, one of the board, and a défendant, were incorporated as 
parts of the bill. From thèse it appears that the complainants had 
ïvctual notice of the meetings of the board, appeared and explained 
their returns, and were heard by counsel; that, in the testimony of 
the agents of complainants, information as to the character in détail 
of the property of thèse companies in the state, and the character 
of the business done, was laid before the board; and that supple- 
mentary statements were filed (not under oath) showing that the to- 
tal value of the real estate of the Adams Express Company was 
13,050,272.47, and of the personalty $1,034,481.43, and that the total 
value of the real estate of the American Express Company was |4,- 
956,585.63, and of its personalty $1,742,402.04. îiTo statement as to 
the total value of the realty or personalty of the United States Ex- 
press Company was given. By scheduleS filed, the value of the Per- 
sonal property at each ofûce in the state was given, and the gross 
receipts from business done in the state at each office was also 
shown. This affidavit further sets ont that: 

"In the statement of the Adams Express Company were Induded reports 
from 36S offices. From two of thèse offices the Personal property was re- 
tumed at a value of less than $1; from 72 offices thej personal property in 
each instance was returned at a value of over $1; from 51 offices the personal 
property was returned at a value of over $1, and under $2. Thus, from 125 
offices of the Adams Express Company the personal property was returned 
at less than $2. In the statement of the American Express Company there 
were reports from 302 offices, and from but 46 of thèse offices was there any 
retum of personal property. In the statement of the United States Express 
Company there were reports fr-om 417 offices, and from orJy 95' of thèse of- 
flees were there any retums of personal property. Neither of the express 
companies made any retum of safes, pouches, or other pert^jual property, 
or the value thereof, used on the railroad Unes In this state in the transaction 
of its business. In arriving at the value of the property of thèse express 
companies taxable in Ohio, the board did not foUow any fixed raie, except 
the rule that property in Ohio is ordànarily taxed at not more than two-thirds 
of its actual value, and the law governing this board. The board considered 
the facts, abready stated, set out in the returns and supplementary statements, 
and also other facts in said returns and in the testimony of the authorized 
agents of the companies who appeared before the board. For purposes of 
comparison, the board examined the gross receipts returned by thèse com- 
panies in preceding years. Taking ail the information the board had or could 
secure, the value of the capital stock of the company, its gross receipts within 
Ohio, the return of the personal property made, and the character thereof, 
and évidence of undervaluations and omissions therein, the number of offlcers, 
the amount of business done, the nature and value of the property and 
capital required' to carry on such business, and other évidence and informa- 
tion, the board, in each instance, ascertained what it considered the fair pro- 
portion of the property of the company eçiployed by it in Ohio, and fixed 
the value of the property of such company situate and taxable therein; being 
guided, in determining the value of the property, by the value of the entire 
capital stock, and other évidence and information before the board." 

There is no ground for complaint that the assessments were made 
without due process of law. The complainants had notice of the 
time and place where the board would meet, and were required to 
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make a sworn return of tlieir property. The time and place were 
fixed by the law, and its sessions were not secret. In State v. Jones, 
heretofore cited, the suprême court of Ohio construed the act as 
entitling the companies "to be présent and explain the statement 
rendered of its property and the value thereof." They did, in fact, 
appear, and offered évidence, and were heard by counsel. This 
right to appear and be heard is due process. Kentucky Kailroad 
Tax Cases, 115 U. S. 321, 6 Sup. Ct. 57; State Kailroad Tax Cases, 
92 U. S. 575; Railway Co. v. Backus, 154 U. S. 421, 14 Sup. Ct. 1114. 
The act is assailed upon the suggestion that it permits and re- 
quires the assessment and valuation of property outside the state. 
This contention is based largely upon the theory that the law im- 
poses upon the assessors the arbitrary duty of estimating the value 
of the property owned by thèse companies as equal to the market 
value of its capital stock, and the further duty of apportioning to 
the state of Ohio that proportion of the total capital stock which the 
value of its personal property in Ohio bore to the total value of its 
Personal property wherever situated. It must be confessed that the 
principal rule of assessment has been most obscurely drawn. Wheth- 
er this was doue that it might be read one way by the assessors and 
another by the courts is somewhat problematical. But the act in 
Its most important feature has been construed by the suprême court 
of Ohio in State v. Jones, and that construction must be now read 
into the act, and accepted as conclusive as to its meaning by this 
court. That court, upon this point, said; ' 

"Tlie board, In determinlng the value of tlie company's property in this 
state for taxation, Is not requlred to fix the value of such property upon the 
principle that the value of the entire property of the Company shall be 
deemed the same as the value of its entire capital stock, thus making the 
respective vaines équivalents of each other. But, taklng the market vaine 
of the entire capital stock as a datum, the board is to be only gulded thereby 
in ascertainlng the true value in money of the company's property in this 
state. The statuts does not blnd the board to find the value of the entire 
property of the company equal to that of the entire capital stock. While 
the value of the property may be less, there may be cases, and not uncommon. 
in which the value of the property will exceed the market value of the 
capital stock." 

The value of its capital stock under the act, as thus construed, was 
but one of the factors to be looked to in estimating the total value 
of the property owned by the companies. The board might con- 
clude, on ail the évidence, that the property was of a greater or less 
value than its capital stock, and there is nothing in the act which 
arbitrarily requires the assessors to ignore "the other évidence" 
which the law contemplated they would look to, and find according 
to the fact. As construed by the Ohio court, the act required the 
assessors to ascertain the value of the property of ail the companies 
to be assessed by the spécial board which was "within the state." 
In the opinion of that court, the provision of the law which required 
the board to r^ard the entire property of such companies, wherever 
situated, as one entire plant, and as "a dividend producing unit ma- 
chine," was not obnoxious to the constitution of that state, nor to 
any provision of the constitution of the United States. It was also 
of opinion that the fundamental law of Ohio was not contravened 
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by treating, as éléments in making up tke gross value of such a unit 
plant, good will, business skill, contracts with railway or otber car- 
riers, and every other business considération which contributed to 
the successfui and profitable opération of the manifold parts of so 
complicated a machine. Neither was it objectionable tliat the value 
placed by the gênerai public upon the capital stock of such compa- 
ûies, as indicated by sales of shares on the open market, should be 
looked to as a guide in flxing the total value of the property of such 
companies, wherever situated. That court was also of opinion that 
the money value of that part of this unit plant found within the 
State v*?as within the tasing jurisdiction of Ohio. 

Accepting, as we feel constrained to do, the opinion of the Ohio 
court as to the construction to be placed upon the provisions of the 
Ohio constitution concerning uniformity of taxation and admissible 
methods for assessing the property of corporations, and accepting, 
also, the construction of this Nichols law as settling the meaning of 
the législature, we are unable to see wherein any provision of the 
constitution oî the United States has been infringed. The law does 
not discriminate between domestic corporations and those of states 
other than Ohio. There was due prooess of law in the ascertain- 
ment of values. The bill does not charge any actual fraud upon the 
part of the assessors. Mère excessiveness of valuation, not the re- 
suit of inteûtional or reckless willfulness, and not a conséquence of 
a departure from the aiïirmative provisions of the law regulating 
such assessments, is not remediable by application to courts of 
equity. The tax imposed is not a license tax, nor a tax on the 
business or occupation, nor on the transportation of property through 
the State, nor from points within the state to points in other states, 
nor from points, in other states to points within the state. It pur- 
ports to provide for a tax upon property within the state of Ohio. 
Though this property is employed very largely in the business of 
Interstate commerce, yet that does not exempt it from liability to 
taxation as ail other property within the jurisdiction of Ohio. This 
proposition is too well settled to need argument Delaware Eaiî- 
road Tax, 18 Wall. 232; Western Union Tel. Co. v. Massachusetts, 
125 U. S. 530-549, 8 Sup. Ct. 961; Leloup v. Port of Mobile, 127 U. S. 
640-C49, 8 Sup. Ct. 1380 ; Pullman's Palaoe-Car Co. v. Pennsylvania, 
141 U. S. 1^23, 11 Sup. et. 876. 

Neither does the fact that the property of the express companies 
was valued as a unit proflt-producing plant violate any fédéral re- 
striction upon the taxing power of a state within which a part of 
that plant is found. The value of property dépends in a large de- 
gree upon the use to which it is put. If a railroad may be valued 
as a unit, rather than as a given number of acres of land plus so 
many tons of rails and so many thousand ties and a certain num- 
ber of dépôts, shops, etc., there is no sufficient reason why the prop- 
erty of an express coinpany should not be treated as a unit plant. 
If the state of Ohio had a right to tax the property within the state, 
and to assess it at its true cash value, there is no fédéral restriction 
%vhich will prevent such proi>erty from being "assessed at the value 
which it has, as used, and by reason of its use." Eailroad Co. v. 
Backus, 154 U. S. 431, 14 Sup. Ot. 1114; Western Union Tel. Co. 
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V. Massachusetts, 125 U, S. 530, 8 Sup. Ct. 961; Pullman's Palace-Car 
Go. Y. Pennsylvania, 141 U. S. 18, 11 Sup. Ct. 876. 

Tliat an express company owns no line of railway, and opérâtes 
no railroad, does not prevent the value of Its property from being 
aiïected by the relation of eack part to every other part, and the 
use to wMch a part is put as a factor in a unit business. Tlie Pull- 
maji Car Company neither owned nor operated any line of railroad. 
Its cars were moved by railway carriers under contracta, yet it was 
not regarded as violative of any fédéral restriction that its property 
should be regarded as a unit plant, with. a unit value, and the value 
of its property in Pennsylvania assessed in the proportion that the 
mileage of the roads over which its cars ran in that state bore to 
the total mileage covered by its entire business. Pullman's Palace- 
Car (^o. V. Pennsylvania, cited above. 

Neither is it an objection that the Ohio law required the assessors 
to look to the value of the capital stock of the company as a factor 
in arriving at the value of its whole property considered as a unit 
plant. In State Eailroad Tax Cases, 92 U. S. 575-605, Mr. Justice 
Miller said : 

"When you hâve ascertained the current cash value of the whole funded 
debt, and the current cash value of the entire numbeil of shares, you bave, 
by the action of those "who above ail others can best estimate it, ascertained 
the true value of the road, aU its property, its capital stocli, and its franchises; 
for ail thèse are represented by the value of Its bonded debt, and the shares 
of its capital stock." 

This language is quoted with approval in Railroad Co. v. Backus, 
154 U. S., 429, 14 Sup. Ct. 1114. 

It may be tliat in a particular instance this would operate with 
injustice, but that it is a proper matter to be considered is not to be 
controverted. As construed by the Ohio court, this act does not 
require the assessors to ând that the value of the property of such a 
corporation is the précise équivalent of the value of its capital stock 
as ascertained by the rule stated above. The board was only re- 
quired to treat the value of the capital stock as a guide in ascertain- 
ing the actual value of its property. 

In view of the wealth, population, and area of Ohio, it is not a 
violent presumption that the value of the part of such a plant within 
that state was in the proportion that the actual value of its tangible 
property in Ohio bore to the total value of ail its tangible property, 
wherever situated. The mileage basis of apportionment has been 
sustained where railroads, telegraph, and sleeping-car companies 
were the subject of assessment for taxation. Eailroad Co. v. Backus, 
354 U. S. 431, 14 Sup. Ct. 1114, and other cases heretofore cited. A 
mileage basis was not adopted by the assessors whose action is now 
complained of, because the express companies failed to retum the 
datum asked for by the assessors. Precisely what rule the assessors 
did adopt in apportioning the total value does not clearly appear, 
though the inference is strong that the distribution was made largely 
on the basis of the relative value of tangible property in Ohio to 
the total value of ail the tangible property owned by the complain- 
ants. 
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It inaj be that, under esceptional circumstances, a rule of appor- 
tionment based on mileage or upon tlie relative value of the local 
tangible property as compared to the total value, or based upon gross 
receipts within tfae state as compared to total gross receipts, would 
be inéquitable and unjust. Speaking of objections to an apportion- 
ment on a mileage basis, Mr. Justice Brewer, speaking for the court, 
in Bailroad Co. v. Backus, 154 U. S. 431, 14 Sup. Gt. 1114, said: 

"It is true, there may be exceptional cases,— and the testimony offered on 
the trial of this case in the circuit court tends to show that this plaintiff's 
road is one of such exceptlonal cases,— as, for instance, where the terminal 
faoilities in some large city are of enormous value, and so glve to a mile 
or two in such city a value ont of ail proportion to any similar distance else- 
where along the line of the road, or, where in certain localities, the company 
is engaged In a particular kind of business requiring for sole use in such 
localities an extra amount of rolling stock. If testimony to this effect was 
presented by the company to the state board, it must be assumed, in the 
absence of anything to the contrary, that such board, in making the assess- 
ment of track and rolling stock within the state, took Into account the 
peculiar and large value of such facillties, and such extra rolling stock. 
But whether In any particular case such matters are talien into considéra- 
tion by the assesslng board does not make against the valldity of the law, 
because it does not require that the valuation of property within the state 
shall be absolutely determined upon a mileage basis." 

The valuation of the returned personal property of the Adams 
Express Company for 1893 was $53,500, and the assessed value as 
determined by the board is |460,033.08. This great Increase un- 
doubtedly casts a shadow on the action of the board. Still, the bill, 
including the amendments incorporating the affidavits of Auditor 
Poe as a part thereof , does not charge any actuaJ fraud on the part 
of the board, by intentionally and deliberately placing a valuation 
grossly in excess of the real value, for the purpose of compelling the 
complainant to bear a larger share of taxation than it rightfully 
should. As in the case last cited, it may be said "that the most that 
can be made ont of the bill is a complaint that the assessment is 
too high, because the board took into considération property out- 
side of the state, and gave to the property within the state a value 
partly deduced from tiat without the state." But if it was lawful 
to value the whole plast looking to it as a unit, and looking to the 
irarket value of the capital stock as a factor in tJie ascertainment of 
that total value, and that such a method does not contravene the 
constitution or law of Ohio, then it would seem to follow, in the ab- 
sence of spécifie charges of fraud, or of a departure from the method 
of appraisement indicated by the law, that a court of equity is 
without power to relieve against a mère excessive valuation. Clear- 
ly, a court of equity will not, in the absence of fraud or violation of 
law, enjoin an assessment merely upon allégations of excessiveness. 

What we hâve said as to the case made by the Adams Express 
Company is equally applicable to the suits of each of the other 
express companies, there being no material différence in the aver- 
ments of the several bills. Our conclusion must be, therefore, that 
neither the law nor the assessment thereunder is obnoxious to 
either the constitution of Ohio nor any fédéral restriction; and the 
decree of the circuit court dismissing the several bills must be af- 
iirmed. 
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WESTERN UNION TEL. CO. v. POE et al. 

(Circuit Court of Appeals, Sixth Circuit. July 15, 1895.) 

No. 323. 

CONSTITnTIONAL LaW— TAXATION OF TeLEGBAPH COMPANIES— SANFOHD V. POE, 

69 Fed. 546, FoLLOWBD. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Southern District of Ohio. 

Ramsey, Maxwell & Ramsey, for plaintifl. 

J. K. Richards, Atty, Gen., and Thos. McDougall, for défendants. 

Before LURTON, Circuit Judge, and HAMMOND and SEVER 
ENS, District Judges. 

LURTON, Circuit Judge. This is one of a séries of billa filed by cor 
porations of states other than Ohio to enjoin assessments for taxation 
under a law of Ohio, passed April 27, 1893, and known as the 
"Nichols Law," for the taxation of telegraph, téléphone, and express 
companies. The facts averred in this suit are substantially like 
those stated and considered in the opinion of this court flled at this 
term in the case of Sanford v. Pœ, 69 Fed. 546, except that the com- 
plainant is a telegraph company, while the suits disposed of by the 
opinion referred to were the suits of express companies. 

Oomplainant avers that the entire value of its property in the state 
of Ohio, May 1, 1893, did not exceed $647,000, and that it bas been 
assessed for 1893 on a valuation of 12,011,076.45, "wrongfully pre- 
tending that said sum is named as being the value of its property in 
the state of Ohio." The bill avers that the complainant is the owner 
of lines of Atlantic cable extending to Cuba and to England, and 
Connecting in England with lines of other companies extending to 
ail parts of Europe, and lines in Canada; and that the total number 
of miles of lines ovpned or operated by It is 189,576; and that the 
length of its mileage in Ohio is 8,272. It further states that: 

"The- cash value of its property cannot be ascertained, even approxlmately, 
by applying the proportion which its lines in. Ohio bear to the -whole number 
of miles owned or operated by it, upon a valuation of ail the shares of its 
capital stock, because such valuation includes éléments of value not existing 
within the state of Oliio, and not taxable within said state, and some of 
which are not taxable at ail, and because the lines owned and operated by 
it are not of uniform value per mile, either as to gross or net Income eamed 
upon the varions lines, or as to the cost of construction and maintenance. 
Your orator owns thousands of miles of océan cable, which cost about $4,000 
Ijer mile, while the ordinary cost of the lines in Ohio is about Ç103.60 per 
mile. The cost of the company's lines in the more densely-settled portions 
of the country, as in Massachusetts, New York, Pennsylvania, and New 
.Tersey, where also the company's trunk Unes are larger, Is very much 
greater than in Ohio. The incarne arising from the conduct of your orator's 
business is much greater in many of the «"tates, per mile of Une, than in 
the state of Ohio, and the average Income per mile in the entire System Is 
very much greater than that of the lines in Ohio. Your orator further shows 
that the market price of its stock affords no fair, reasonable, or just method 
of forming an opinion as to the value of its property, or of flxing a basis of 
value for the taxation thereof, Inasmuch as the said market price Is spécu- 
lative and variable, and is dépendent upon financial and other conditions 
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DOt at ail connected witli your oracor, its business, or its property, while the 
actual value of its shares is mada up o£ property of various kinds, in vai-i- 
ous States, and of valuable contracts with railroad companies and other compa- 
nles and individuals; of franchises granted by tlie government of the United 
States by the act of July 24, 1866; of franchises granted by other states, and 
municlpalities in tbem, and by foreign govemments; of patent rights; of busi- 
ness expérience, good will, and skill employed In the prosecuticn of its business; 
of Investmentâ in bondé and stoelis of other corporations, aggregating 
$7,633,230.12, and large investments in real estate In New York City and 
Chicago, and in other cifies and towns outside of Ohlo, aggregating more thaii 
five millions of dollars in value." 

The bill tiien charges: 

"That while, by the terms of said law, the appraisement made by said 
board is deslgnated as an appraisement of the value of the property of ex- 
press, telegraph, and téléphone companies in the state of Ohio, it is not such 
in fact, but is, in truth, an attempt to levy a tax against such companies. 
incjuding your orator, for the privilège of doing business in the state of 
Ohio; that the property of ail individuals in OMo, and of ail companies in 
said state, other than express, telegraph, and téléphone companies, is as- 
sessed in said state by aseertaining its true value, by uniform rule, as re? 
quired ;by the constitution of said state, and that the property of the said 
companies should be assessed in the same manner, that is to say, by a verifled 
retum of such property In each count^ m which any part thereof is situated, 
such réturh sétting forth the désignation, amount, and value of said property; 
that the property of your orator in stfid state is of the simplest character, 
plainly open to observation and investigation as to its value, consisting only 
of pôles, wlres, instruments, and office fumiture used in telegraphy, and 
there Is no just or lawful reason for assessing its property In any. mode or 
manner othei' than that employed generally under the laws of said state. 
And yonr orator further says that an attempt to flx a value upon its pôles, 
wires, instruments, and office furniture by considération of the property 
which It owns ^nd the advantages which It.enjoys and the business which it 
does In other statps and countries is unjust, unfair, oppressive, and is not 
permissible under the constitution of Ohio and that of the United States." 

By amendment, two aifidavits of défendant Poe, concerning the 
procédure of the boaxd in arriving at the vahiation for assessment, 
were incorporated as amendments to the original hill. Included in 
this amendment is the minute of the boiard containing its finding 
of facts and conclusion as to the value of the plant of the complain- 
ant Company in Ohio, îrom which it appears that on May 1, 1893, 
the capital stock of the Western Union Telegraph Company was 
194,000,820, the par value of its shares was flOO each, and the market 
value |87; thalt the value of the entire capital stock was on that day 
181,780,713.40. The assessors then deducted from this total valua- 
tion 17,633,230.12, the value of stocks and bonds of other corpora- 
tions owned by complalnant, and also deducted |5,013,326.64, the 
value of real estate owned by it outside of Ohio, leaving |69,134,- 
156.64 as the value of the lines owned or operated by it. The 
board further found that the whole length in miles of the lines of 
said Company, both within and without the state, was 189,576, and 
the length of such Unes in Ohio was 8,272 miles. The minute 
concludes as follows: 

"T^la1^ the proportion of the entire value of the capital stock of said Com- 
pany employed In. business In Ohio, and represented by property taxable 
therein, was, on said flrst day of May, 1893,: 8272/189679 of $69,134,156.64, 
which e<îuals $3,016,614.67. On considération of the foregoing, the fact that 
property generally in Ohio Is taxed at not more than two-thirds of its actuaj 
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value, the statement in the retura of the eompany that to reproduce the linef 
in this State will cost the sum of $1,649,279.10 (which the board regards as 
an insufflcient estimate, and, at any rate, much below the existing value of 
said Unes as an entirety), and other facts and évidence contained in the re- 
turn of the Company and otherwise brought to the attention of the tward, 
on motion the board unanimously fix and détermine the value of the property 
of the Western Union Telegraph Company in the state of Ohio to be assessed 
and taxed thereùi at the sum of $2,011,076.45." 

There is no averment that the défendants were guilty of any 
fraudulent purpose in making the valuation complained of as ex- 
cessive. 

The circuit judge, after overruling the demurrer flled by the de- 
fendants upon the ground that the Nichols law contravened the 
constitution of Ohio, and was therefore void, subsequently granted 
a rehearing, the suprême court of Ohio having in the meantime de- 
cided that the Nichols law was valid, and not obnoxious to any pro- 
vision of the constitution of Ohio. See State t. Jones, 37 N. E. 945. 
Upon this rehearing the circuit court sustained the demurrers of 
défendants and dismissed the bill. The opinions of Judge Taft are 
reported in 64 Fed. 9, and 61 Fed. 449. 

From this statement of the facts it is évident that the case of this 
complainant is completely controlled by the opinion of this court 
in the case, already referred to, of Sanford v. Poe, which was heard 
along with the présent suit; and the case of Western Union Tel. 
Co. V. Massachusetts, 125 U. S. 530, 8 Sup. Ct. 961. It is accordingly 
ordered that the decree of the circuit court dismissing the bill of 
the présent complainant be afflrmed. 



SOUTHERN PAC. CO. v. JOHNSON. 

(Circuit Court of Appeals, Ninth Circuit. August 5, 1895.) 

No. 150. 

1. Pkacticb— Time fok Pkesentiso BrLi^ of Exceptions — Rules of Couet. 
Rules of court prescribing the time within which bills of exceptions 
must be present*d or settled are rules of procédure, which m^y be dis- 
pensed wlth, in the discrétion of the trial judge, provided the exceptions 
themselves are seasonably talsen, and the bill of exceptions is presented at 
the same term at which the judgment is rendered; and the pendency of 
a motion for a new trial is good ground for the exercise of such discré- 
tion in permittlng a bill of exceptions to be presented after the time llmlt- 
ed by rule. i 

■% NEGLiaBNCE— SUFFIOIBNCT OF EVIDENCE. 

The administratrix of one J., a locomotive engineer in the employ of the 
S. Ry. Co., sued that Company for damages for the deatii of J.; alleging 
that it linowingly permitted defects to exist in the englue operated by J., 
by which he was thrown from the engine and martaJly Injured. It ap- 
peared upon the trial that J., at the time of hls death, was runnlng an 
engine with which he had been long familiar, and which was old and near- 
ly wom out, and, in conséquence, a "hard-running" engine, llable to jar 
and sway; that, while running at a speed of about 18 miles an hour, one 
of the injector valves stuck, and J. went out on the runnlng board to close 
it; that such a difflculty wjth the valve was iiable to occur on either a 
new or old engine, and that the course talien by J. to remedy it was the 
•usual and proper one; that J. did close the valve, and started to retum 
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to the cab, and, wbile returnlng, fell frora the engine; that no spécial Jar 
or lolt was noticed by elther of three other men on ,the engine, sufflcient 
to hâve thrown J. off if he was tiolding by the hand rail. UM, that the 
évidence was insufflcient to establlsh négligence in the railway company. 
S. Samb— KrsKS OF Emplotment. 

Edd further, that the risk attendant upon going ont upon the running 
board to remedy the sticking of the valve which was liable to occur was 
bne of the risks of his employment assumed by J. 

Error to the Circuit Court of the United States for the District of 
Nevada. 

Action by Eliza Ann Johnson, administratrix of the estate of 
Horace Johnson, deceased, against the Southern Pacific Company, 
to recover for the death of plaintifE's intestate, alleged to hâve been 
caused by defendant's négligence. There was a verdict for plaintiff 
(défendant in error), and défendant (plaintifE in error) brought this 
writ of error. Eehearing. Eeversed. 

Wm. F. Herrin, E. S. Pillsbury, and G. W. Baker, for plaintiff in 
error. 
Robert M. Clarke and C. A. Jones, for défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and MORROW, 
District Judge. 

MORROW, District Judge. This case is now before the appellate 
court upon a rehearing granted February 28, 1895. The action was 
instituted in the circuit court for the district of Nevada by Eliza Ann 
Johnson, administratrix of the estate of Horace Johnson, deceased, 
against the Southern Pacific Company, to recover damages for the 
death of plaintiflE's intestate, alleged to hâve been caused by defend- 
ant's négligence. Plaintiff (défendant in error hère) recovered a ver- 
dict of $25,000, but consented to a réduction to $15,000, in lieu of a 
new trial. The défendant (plaintiff in error hère) sued out this writ 
of error, and arguments were had, and the cause submitted for dé- 
cision on April 10, 1894. The opinion upon that hearing was ren- 
dered November 5, 1894. The détermination which the court then 
reached was that the verdict should be set aside, and the case re- 
manded for a new trial, on the ground that the trial court had com- 
mitted an error in ref using to grant the motion of plaintiff in error to 
instruct the jury to find a verdict in its favor for the reason that the 
évidence showed conclusively that the deceased had been guilty of 
contributory négligence. 12 C. C. A. 479, 64 Fed. 951. While the insuf- 
ficiency of the évidence tending to show négligence on the part of the 
company was considered,the décision was based upon the question of 
contributory négligence. After a full and careful reconsideration of 
the case as presented upon the rehearing, we are still of the opinion 
that our ultimate conclusion, to grant a new trial, was correct; but 
we place our reasons for so holding, not upon the question of con- 
tributory négligence on the part of the deceased, but upon the in- 
suflficiency of the évidence, as contained in the bill of exceptions, to 
justify the court in siibmitting the case to the jury at ail. 
. Before entering into a considération of this question, there is a 
preliminary objection to be disposed of. The défendant in error in- 
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sisted at the former hearing that there was no proper bill of excep- 
tions bef ore this court This was considered, but not noticed in the 
opinion, the objection being deemed not well founded. Inasmuch 
as this point has again been earnestly pressed upon the attention of 
the court, both in the pétition for a rehearing and on the argument, 
we will briefly state the reasons which impel us to consider this 
objection to the bill of exceptions untenable. It is claimed that 
the bill of exceptions, and the errors assigned therein, should be 
disregarded, and the judgment affirmed, for the reason that the 
bill of exceptions was not served, and was not presented to the 
judge, or allowed, within the time provided by the rules of court, 
and because the exceptions were waived, and the bill of exceptions 
abandoned, by failure to présent the same within the time required 
by the rules of court. Eules 23 and 25 of the circuit court for the 
district of Nevada are relied on to sustain this contention. Eule 23 
provides that: 

"AU exceptions to the charge of the court to the Jury shall be speclfled in 
wrlting immediately after the conclusion of the charge and handed to the 
court before the jury leave the box. The bill of exceptions must be prepared 
In form and presented to the judge wlthir ten days after verdict, and ia de- 
fault thereof the exceptions wUl be deemed walved." 

Rule 25 provides that: 

"Where exceptions are taJcen or there Is a demurrer to évidence, the party 
«hall not be required to prépare at the trial hls bill of exceptions, or demurrer 
or statement of évidence, but shall merely reduce such exceptions to writing, 
or make a minute of the demurrer to the évidence, as the case may be, and de- 
liver it to the Judge. The bill of demurrer shall, within ten days after the 
détermination of the trial, be drawn up, flled, and a eopy be served on the 
attorney of the adverse party, who, within flve days thereafter, may prépare, 
serve and file amendments thereto; and in default thereof the right to pro- 
pose amendments shall be deemed waived, In which case within flve days 
thea-eafter the proposed bill may be presented by the movlng party to the 
Judge for allowance. • * • In ail cases where a party proposlng a bill 
of exceptions fails to présent hls bill, or bill and the proposed amendments, to 
the Judge for allowance or settlement within the time limlted as aforesald. 
bis bill of exceptions shall be deemed abandoned, and bis right thereto waiv- 
ed." 

The verdict was returned and judgment entered on June 17, 1893, 
which was during the March term. The bill of exceptions was not 
presented for allowance or settlement, nor was the same allowed or 
eettledand certifled to, until September 18, 1893, — 90 days subséquent 
to the verdict and entry of judgment. Thèse proceedings were, how- 
ever, still within the March term of the circuit court for the district 
of Nevada, the court having but two terms during the year, — one be- 
ginning on the third Monday of March, and the other on the flrst 
Monday of November. 19 Stat. 4. No orders of court, or stipulations 
between the parties, extending the time within which to prépare and 
présent the bill of exceptions, appear of record in the transcript. On 
June 24, 1893, — seven days subséquent to the verdict and judgment, 
— notice of a motion for a new trial was given by plaintiff in error. 
This, however, was not disposed of until September 18, 1893, when, 
as an alternative to the granting of a new trial, the défendant in 
error consented to a réduction of the verdict from |25,000 to $15,000. 
v.69F.no.7— 36 
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According to the ruies of the circuit court, above referred to, no 
f urther time having been granted by the court, or consented to by 
the parties, the time within which to file a bill of exceptions expired 
on June 27, 1893. By the strict terms of thèse rules, the bill of ex- 
ceptions would be deemed to hâve been abandoned, and the right 
thereto waived. But adjudications in the suprême court of the 
United States and in the circuit court of appeals hold that rules of 
court fixing the time within which bills of exceptions are to be pre- 
sented, allowed, or settled, and certifled to by the trial judge, are 
itnerely directory. Thèse décisions are to the effect that such rules 
do not control absolutely the action of the judge; that he is at liberty 
to départ from their terms, to subserve the ends of justice. U. S. v. 
Breitling (1857) 20 How. 254; Dredge v. Forsyth (18G2) 2 Black, 568; 
MuUer v. Ehlers (1875) 91 U. S. 249; Hunnicutt v. Peyton (1880) 102 
U. S. 350; Chateaugay Ore & Iron Co., Petitioner (1888) 128 U. S. 
544, 9 Sup. et. 150; Hume v, Bowie (1893) 148 U. S. 245, 13 Sup. Ct. 
582. Such is the law of this circuit, as declared in the case of South- 
ern Pac, Co, V. Hamilton, 4 G. C. A. 441, 54 Fed. 468, 474. In other 
words, thèse rules are regarded as rules of procédure, which may be 
dispensed with, in the discrétion of the judge, provided, always, that 
the exceptions themselves are seasonably taken and reserved. As 
was tersely stated by the suprême court in Dredge v. Forsyth, supra: 

"It Is always allo^yable, If the exceptions be seasonably taken and reserved, 
that It may be drawn ont in form, and sealed by the judge, afterwards; and 
the time within which it may be se dxawn ont and presented to the court 
must dépend on the rules and practlce o£ the court, and the judlcial dis- 
crétion of the presiding justice." ; 

But it wonld seem that the exercise of this discrétion is limited, 
under ordinary circumstances, to the same term in which judgment 
is rendered. Preble v. Bâtes, 40 Fed. 745. It cannot be done at a 
subséquent term, except, perhaps, under very extraordinary circum- 
stances. See cases cited supra; also, Bank v. Eldred, 143 U. S. 
293, 12 Sup. Ct. 450; U. S. v. Jones, 149 U. S. 262, 13 Sup. Ot. 840; 
Morse v. Andersen, 150 U. S. 156, 14 Sup. Ct. 43; Ward v. Cochran, 
150 U. S. 597, 602, 14 Sup. Ct. 230; Eailway Co. v. Eussell, 9 C. C. A: 
108, 60 Fed. 501; Miller v. Morgan, 14 0. C. A. 312, 67 Fed. 82. No 
Buch objection arises hère, however, since the bill of exceptions was 
aettled and certifled to within the same term that the verdict and 
judgment were entered. The trial judge being empowered, accord- 
ing to the weight of authority, with a discrétion as to when a bill 
of exceptions should be settled and certifled to (so long as it is 
within the same term that judgment was entered, and, it would 
seem, under very extraordinary circumstances, beyond the term at 
which judgment has been rendered), the question which we are 
called upon to détermine in this case is whether this discrétion has 
been abused. We entertain no doubt that this question should be 
answered in the négative. There is not the slightest intimation 
that this discrétion has been exercised to the détriment of the sub- 
stantial rights of the parties. But, aside from the gênerai and in- 
hérent power possessed by courts to suspend their own raies, or to 
except from their provisions a particular case, to subserve the enda 
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of justice, we tMnk that tlie pendency of the motion for a new trial 
is a sufQcient reason in this case why the action of the trial court 
in settling and certifying to the bill of exceptions should be sus- 
tained. It appears that the bill was settled and certifled to on the 
day the court disposed of the motion for a new trial, viz. on Sep- 
tember 18, 1893. The function of a bill of exceptions is to make a 
record for the appellate court. Black, Law Dict. ; Bout. law Dict. ; 
Yates V. Smith, 40 Cal. 669. Had the motion for a new trial pre- 
vailed, it is obvlous that the labor of engrossing, settling, and cer- 
tifying to the bill of exceptions would hâve been entirely useless. 
It was deferred until the motion for a new trial had been disposed 
of. Whether the mère pendency of a motion for a new trial opér- 
âtes, ipso facto, as an extension of time to prépare and hâve settled 
a bill of exceptions, it is not necessary to décide, but it was cer- 
tainly a circumstauce proper to be considered by the trial judge in 
the exercise of his discrétion. The case of Woods v. Lindvall, 1 
0. C. A. 34, 48 Fed. 73, is in point, although there the motion for a 
new trial was determined, and the bill of exceptions allowed and 
âled, at a term subséquent to the entry of judgment In that case 
the verdict was returned on February 11, 1891, and on the same 
day judgment was entered on the verdict, according to the usual 
practice of that district. On the following day, pursuant to sec- 
tion 987, Eev. St. U. S., plaintiffs in error asked and obtained a stay 
of exécution for 42 days, to enable them to file a pétition for a new 
trial. During the January term, and within the 42 days, such péti- 
tion for a new trial was filed, but the January term adjourned sine 
die before the motion was heard or determined. At the succeeding 
June term, 1891, the pétition for a new trial was argued and over- 
ruled; and at the same term, to wit, July 30, 1891, a bill of excep- 
tions was signed, sealed, and âled. The défendant in error duly 
objected to the allowance of the bill because the trial term had 
expired. It further appeared that no order had been entered at 
the January term, 1891, expressly extending the time for flling the 
bill to the June term, 1891, nor was any consent given that it might 
be so fliled. Upon this state of f acts, défendant in error made a mo- 
tion to strike the bill of exceptions from the record, on the ground 
that it was not filed in time to become a part of the record. This 
was overruled by the circuit court of appeals. Judge Thayer, in 
the course of his opinion, said: 

"Stnce the décision in Rutlierford v. Insurance Co., 1 Fed, 456, we believe tlie 
practice has tieen uniform in ail the districts of this circuit, where the cus- 
tom prevails of entering judgment immediately on the rendition of verdict, 
to allow a bill of exceptions during the term at which the motion for a new 
trial is overruled, even though it happens to be a term subséquent to the 
entry of judgment. ïhis practice, according to our observation, has become 
so common that it may be termed a rule of procédure in this circuit. It is 
a convenient practice. It obviâtes the neoessity of settling a bill of excep- 
tions at the trial term which is useless labor if a motion for a new trial is 
continued to and is sustained at, the succeeding term. And in thèse days, 
when it is customary to take notes of trial proceedings in shorthand, the 
practice in question is not open to those objections formerly urged against 
it We are of the opinion, therefore, that the practice which has hltherto 
obtained in many districts pf the circuit should be upheld unless it is over- 
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borne by controlling authorlty, and we flnd no such authorlty. On the con- 
trary, we thlnk the raie reaulrlng bllls of exception to bo flled at the tenn 
when jndgment Is rendered must be understood to meau the term when the 
judgment becomes final, and, by reason of Its becoming final, the court loses 
control of the record. It has been held several times that. If a motion for 
a new trial Is duly filed by leave at the trial term, the Judgment does net be- 
come final untll such motion Is determlned. Rutherford v. Insurance Co., 
eupra; Brown v. Evans, 8 Sawy. 502, 17 Fed. 912; Rallway Co. v. Murphy, 
111 U. S. 488, 4 Sup. et. 497; Brockett v. Brockett, 2 How. 238; Memphis v. 
Brown, 94 U. S. 716, 717; Slaughterhouse Cases, 10 Wall. 289." 

It has been held, under a statute of the state of Missouri requir- 
ing ail exceptions to be flled during the term at which they were 
taken, and ail exceptions during the trial of a cause to be em- 
braced in one bill, that the continuance of the motion for a new 
trial from the trial term to a succeeding term keeps the record 
open, prevent» the judgment from becoming final, and enables the 
court to allow a bill ol exceptions during the term at which the 
motion was flnally determined. Riddlesbarger v. McDaniel, 38 
Mo. 138; Henze v. Railroad Co., 71 Mo. 636, 644. In Bank v. 
Steinmitz, 65 Cal. 219, 3 Pac. 808, it appeared that the writ of er- 
ror and bond for the removal of the cause from the state suprême 
court to the fédéral suprême court were not flled within 60 days 
after the judgment, as required by section 1007 of the Revised 
Statutes of the United States, but were filed within 60 days 
after the order denying the motion for a new trial. It was held 
that the motion for a new trial operated as a postponement of the 
time for flling the writ of error and bond until the disposition of 
that motion. We are not prepared to say that in this circuit the 
motion for a new trial has the effect declared in thèse cases, but 
we are of opinion that, under the circumstances of this case, the 
trial judge was fuUy justifled in the discrétion exercised by him, 
and that the bill of exceptions is now properly before the court. 

Having disposed of this preliminary objection to the record, we 
will now proceed to consider the important question of this case, 
as raised by the first assignment of error, viz.: Did the trial court 
err in refusing to take the cause from the jury, or, in other words, 
was the évidence sufficient to justify the verdict of the jury? This 
inquiry necessarily inrolyes a close scrutiny of the évidence. That 
this may, in its turn, be more clearly understood, let us briefly re- 
fer to the issues of the case: The action was brought under sec- 
tion 3898, Gen. St. Nev., which provides: 

"Whenever the death of a person sliall be caused by wrongful acts, neg' 
lect, or default, and the act, neglect, or default Is such as would (if death had 
not ensued), baye entitled the party Injured to maintain an action and 
reoover damages in respect thereof, then, and in every such case, the person 
who, or corporation which, would hâve been llable. If death had not ensued, 
shall be liable to an action for damages, notwlthstandlng the death of the 
person injured • • •." 

The complaint allèges that: 

"On the 14th day of Angust, 1892, sald deceased, Horace M. Johnson, was 
a locomotive engineer employed by the défendant, Southern Pacific Railroad 
Company, on one of Its engines, and was in the proper and necessary discharge 
of his duty as an engineer, in running the engine; and on said day, through 
the willful carelessness and négligence of the sald défendant, Southern Pacific 
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Railroad Company, in failing and neglecting to keep its engines In repair, 
and without any carelessness, négligence, or fault of tlie sald Horace M. John- 
son, and by reason of defects in the said engine,— of whicli defects défendant 
had notice, and whicti it was its duty to repalr, and wliich defects it Icnow- 
Ingly permitted to exist,— tlie said Horace M. Johnson was thrown from the 
said engine, whieh he was at the time operating as engineer for the said 
défendant, and was mortally injured, of which mortal injury the said Horace 
M. Johnson afterwards, and on the 20th day of August, 1892, died," etc. 

TLe answer dénies that said Johnson met bis death by or 
through any carelessness or négligence of the défendant; dénies 
that the engine was ont of repair, that défendant failed or neg- 
lected to keep the engine in repair, that it had notice that the 
engine was ont of repair; and avers that Johnson met his death 
by and through his own carelessness and négligence in going ont 
upon the running board of the engine. 

The ruie which should govern the action of the trial court in al- 
lowing or refusing the motion to direct the jury to give a verdict 
one way or the other is thus stated in Commissioners v. Clark, 94 
U. S. 278, 284: 

"Deeided cases may be found where it is held that, if there is a scintUla of 
évidence in support of a case, the judge is bound to leave it to tlie jury; but 
the modem décisions hâve established a more reasonable rule; to wit, that, be- 
f ore the cause is left to the jury, there is or may be in every case a preliminary 
question for the judge, not whether there is literally no évidence, but whether 
there is any upon wliich a jury can properly proceed to flnd a verdict for 
the party producing it, upon whom the burden of proof is imposed." 

And in Elliott v. Railroad Co., 150 U. S. 245, 14 Sup, Ct 85, the 
following language is used: 

"It is trne that questions of négligence and contrlbutory négligence are, or- 
dinarily, questions of fact, to be passed upon by a jury; yet, when the undis- 
puted évidence is so conclusive that the court would he compelled to set 
aside a verdict returned in opposition to it, it may withdraw the case from 
the considération of the jury, and direct a verdict." 

The same doctrine was decisively settled, and very clearly 
stated, in Pleasants v. Fant, 22 Wall. 116. Justice Miller, in the 
course of his opinion, said: 

"It is the province of the court, either before or after the verdict, to décide 
whether the plaintifl: bas given évidence suiHcient to support or justify a ver- 
dict in his favor. Not whether on ail the évidence the preponderating 
weight is in his favor,-— that is the business of the jury,— but conceding to ail 
the évidence offered the greatest probative force which according to the law 
of évidence it is fairly entitled to, is it sufiicient to justify a verdict? If it 
does uot, then it is the duty of the court after a verdict to set it aside and 
grant a new trial. Must the court go through the idle ceremony in such 
a case of submitting to the jury the testimony on which plaintiff relies, 
when it is clear to the judiclal mind that if the jury should flnd a verdict in 
favor of plaintiff that verdict would be set aside and a new trial had? Such 
a proposition is absurd, and accordingly we hold the true principle to Be, 
that if the court is satisiied that, conceding ail the inferences which the jury 
could justifiably draw fx-om the testimony, the évidence is insufiicient to war- 
rant a verdict for the plaintiff, the court should say so to the jury." 

Other cases announcing the same rule are Blount r. Railwav 
Co., 9 C. C. A. 526, 61 Fed. 375; Railroad Co. v. Houston, 95 U. S. 
697; Herbert v. Butler, 97 U. S. 319; Bowditch t. Boston, 101 U. S. 
16; Griggs v. Houston, 104 U. S. 553; Montclair v. Dana, 107 U. S. 
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162, 2 Sup. et. 403; Kandall v. Railroad Co., 109 U. S. 478, 3 Sup. Ct. 
322; Schofield v. Railway Co., 114 U. S. 615, 5 Sup. Ct, 1125; Mar- 
shall V. Hubbard, 117 U. S. 415, 6 Sup. Ct 806; Coyne v. Railway 
Co., 133 U. S. 370, 10 Sup. Ct. 382; Cunther v. Insurance Co., 134 U. 
S. 110, 10 Sup. Ct. 448; Railroad Co. v. Converse, 139 U. S. 469, 11 
Sup. Ct. 569; Aerkfetz v. Humphreys, 145 U. S. 418, 12 Sup. Ct. 835; 
Meehan T. Valentine, 145 U. S. 611, 12 Sup. Ct. 972; Railroad Co. v. 
McDonald, 152 U. S. 262, 14 Sup. Ct. 619,— and, in this circuit, 
Southern Pac, Co. t. Hamilton, 4 0. C. A. 441, 54 Fed. 468; South- 
ern Pac. Co. V. Lafferty, 6 C. C. A. 474, 57 Fed. 536; Railway Co. v. 
Novak, 9 C. C. A. 629, 61 Fed. 573. 

Keeping this rule in mind, let us examine the évidence tending 
to support the principal issues in the case. The circumstanees 
leading to and attending the accident to Johnson are as follows: 
Johnson received an order on August 14, 1892, to take engine 1,266 
and a freight train to Winnemucca, He left Wadsworth at about 
6:30 in the morning of that day. On going down Brown's hill, 
about 35 miles from Wadsworth, he started the right-hand injector 
to prime some Avater into the boiler, it being then pretty low. It 
was necessary to work the injector for the purpose of throwing 
water into the boiler from the tank, in order to keep the boiler 
from burning. The injector is worked from the cab. Upon shut- 
ting it off, to give the fireman a chance to get up more steam, the 
injector check valve stuck, and steam and hot water poured from 
the boiler into the cab. Thereupon Johnson picked up an eight- 
inch monkey wrench, and went ont of the cab, onto the running 
board, to tap down the right-hand injector check valve. This 
check is situated ont on the side of the boiler, where the injecting 
pipe connecta with it. Access to it is gained by means of the run- 
ning board, which extends from the cab to about li feet further 
than the check valve, and is about 7 to 10 inches wide. There is 
a hand rail fastened alongside the boiler. The train, at the time 
of the accident, was going on a down grade, impélled by its own 
momentum, at about 18 miles an hour. The track where the ac- 
cident occurred was straight, with no sags. Johnson, as stated, 
went oiit ou the running board, and tapped down the right-hand in- 
jector check valve, whereupon the water and steam ceased com- 
ing into the cab. After tapping down the check valve, and while 
in the act of returning to the cab, Johnson either fell or was 
thrown from his position on the running board, and was ûrst seen, 
after his disappearance, doubled up, either just striking the 
ground, or else, having struck the- ground, he was on the rebound. 
He subsequently died from the injuries sustained by the fall. 
There was no évidence tending to show how the deceased fell from 
the engine, or what caused him to be thrown from it. No one saw 
him fall from his place on the running board. The testimony 
tended to show that Johnson was a compétent and experienced 
engineer, and that he had operçited engine No. 1,266 from one to 
three years next preceding the accident; that this engine was old 
and wom ont; that, as such, it was a hard-riding engine, — that is, 
it did not run smoothly, being liable to a jarring or swinging mo- 
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tion, known in railroad parlance as "lost motion." Frœman, the 
fireman, testified that: 

"Engine No. 1,266, on the 14th day of August, 1892, was a hard-runnlug en- 
gine. I think it would be from looseness of tlie angine. Continuai wear, 

1 should think, would make it loose,— I mean, wear of the boxes. The boxes 
were loose, and the cylinders were loose, and there would be a continuai pound- 
ing and iarring. There was more or less swinging motion In cab and loco- 
motive, oceasloned by this looseness. At the time of the accident, as the en- 
gine was going down Brown's hlll, there was considérable janing. It was a 
Imrd-running engine." 

This testimony was fully corroborated by other witnesses. It 
also furtlier appeared that six days after the accident to Johnson 
the engine broke down completely, and had to be pulled into the 
shops for repairs; that within two months after Johnson's death it 
was taken to Sacramento for gênerai repairs; that its condition 
then was such that it had to be hauled as a load. 

It was claimed by défendant in error that the deceased was 
thrown from the engine by the jarring of the engine, and the jury 
were aslced to draw that inference from the fact tliat the engine 
was old and worn ont, and susceptible to "lost motion"; but the 
testimony of the only witnesses who were on the engine at the time . 
of the accident does not justify this inference. Driscol, who was 
a bralvcman on the train, and happened to be in the cab at the 
time of the accident, saw Johnson jnst a moment before the latter 
disappeared. He testified that he had been on the engine some 

2 months préviens to the accident, and had been in the cab some 
15 minutes before the accident. His testimony as to the jarring 
was as follows: 

"It was not so rough that the englneer could hardly keep his seat, but I 
iiever was on an engine that jarred as much as this one. It would not jar 
a man so much that he would be likely to slip off his seat. If he was in the 
cab, he could not. I did not say the jarring motion was sufficient to throw 
a man off the running board. Q. Why won't you say it? Is it because y ou 
do not know? Do you mean this: that ,the up and down motion, or the 
Jarring motion, that constituted it a rough- rlding engine, would be suffi- 
cient to throw a man off the running board if he had his hand on the 
liand rail? A. I do not think it would, if he had his hand on the hand rail. 
Q. Your expérience is that engineers don't very often go ont on the running 
board without keeplng their hand on the hand rail? A. Yes, sir; as soon as 
they can get it on there. Q. Then you do not conclude that the jarring you 
hâve described, if the engineer had his hand on the hand rail, would be 
suflaclent to throw him off, if he was exercising any care? A. If he had his 
hand on the hand rail, I do not think it would. I would not go out without 
having my hand on the rail." 

L. S. Bell, also a brakeman, who happened to be on the engine at 
the time of the accident, testified to the swaying of the engine, as 
follows : 

"I can tell pretty close to the place where Johnson fell off. At that place 
the road is straight. At the time, just before I knew that Johnson had fallen 
off, as near as I can remember, we were going down hill, without steam. 
There was no violent motion of the locomotive to the right and left, nor 
was there at any time when I was sitting in the position I hâve described. 
1 saw Johnson go through the window. There was no peculiar motion or 
violent motion of the locomotive at the time I remember seeing him go out. 
The motion was not such as to render it unsafo for me to sit where I was 
sitting. I had my foot bi-aced against the cab. I was sitting on a seat about. 
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one and one-half to two feet long. There were no supports upon the left 
or rlght. My seat was just as if I was sittlng on tJiat desk. My feet were 
on the cab, and I was sitting on the tender." 

The testimony of Freeman, the flreman, that "there was consid- 
érable jarring," has already been referred to; but it should be ob- 
served that that witness nowhere makes the statement that the 
jarring or swinging motion, whatever may hâve been its nature, was 
sufQciently violent to wrench Johnson's hand from the hand rail. 

The use of the injectors is to convey water from the tank into 
the boiler. There is one on each side of the engine. The injecter 
check valves are, as stated, out on the side of the boiler where the 
injecting pipe connects with them, which is near the end of the 
running board. Thèse valves are worked from the cab by means 
of the injectors, and are known as "round-cup valves." The process 
of opération is as follows: When the injecter is started in the cab, 
the velocity of the water rushing from the tank into the boiler raisea 
this check valve. While the injector is kept working the check 
valve remains up, — kept thus by the force of the water. When the 
injector is shut off, and water ceases enter ing the boiler, the check 
should reseat itself. If it does not, then it would be stuck. An 
engineer would know whether a check is stuck by the escaping of 
steam into the cab through the overflow pipes. When this occurs 
the usual and customary practice among engineers, as testifled to, 
is to go out on the running board, while the train is in motion, and 
tap down the check with a hammery or, as was used in this case, a 
monkey wrench. This is the most convenient and ordinary method 
of remedying the sticking of the check valve, and arresting tHe flow 
of hot steam into the cab. It could also be done by stopping the 
train, and then going out on the running board and tapping down 
the check. Or the "frost cock" could be used. This last, however, 
seems to be seldom resorted to, for it would only resuit in prevent- 
ing the hot steam from escaping into the cab. It would not cause 
the check to reseat itself. The causes which conduce to the stick- 
ing of check valves are either cinders, or scales from ofE the boiler, 
or some other foreign particle in the water getting into the check 
valve; or it may be that the check is too close-fltting in its cage; 
or, again, it may be defective and worn out. It is not an uncom- 
mon thing for checks to stick, It is as likely to occur to a new and 
smooth-working engine as to an old and wom-out one, in the con- 
dition of engine 1,266. The most fréquent and likely cause is the 
présence of some cinder, or other small particle. This cannot be 
foreseen, — may happen at any time; and the only way in which 
one can detect whether the check will stick, or not, is by working 
the injector. So far as the right-hand check valve, in this case, 
was concemed, the évidence tended to show that it was somewhat 
worn, reduoed in size, and that a washer had been placed on top of 
it to flU up the vacant space; that Johnson had reported on July 
26, 1892, in the regular book kept in the roundhouse at Wadswortïi 
for the purposes of reporting need of repairs to engines, that the 
right-hand injector check valve needed repairing. Freeman, the 
fireman, testifled that the check was overhauled after it had been 
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reported by Johnson, which was 10 to 15 days before tke accident, 
according to that witness' recollection. In subséquent reports 
made by Johnson, — viz. on July SOth, August 5th, 6th, lOth, and 
13th, he makes no mention of the injector check valve, — ^but refers 
to the other defects, not connected with the injectors. It is claimed 
by the défendant in error that Johnson made a report on August 
13, 1892, — the day preceding the accident, — as to the particular de- 
fect in the working of the injectors, and that this report was made 
in the regular report book kept by the company in the roundhouse 
for that purpose. The book purporting to contain reports from 
August lOth to August 18th was produced, and it was sought to 
show that a report between the one dated "August 13th, 1892," 
signed "Shipley," and the one dated "August 13th, 1892," signed 
"Marshall," had been torn out. There was a pièce of paper where 
it was claimed a page had been extracted, about one-fourth of an 
inch in width, the lower edge of which was ragged. This pièce of 
paper is of the same color and texture as the pages immediately 
preceding and foUowing it, and is bound into the book. It was con- 
tended that a page had been torn ont, so that its contents might not 
be disclosed at the trial. But, assuming that a page of the report 
book has been destroyed, there is an entire absence of évidence as 
to what it eontained. The principle of the maxim, "Omnia prse- 
sumuntur in odium spoliatoris," as applicable to the destruction or 
suppression of a written instrument, is that such destruction or sup- 
pression raises a presumption that the document would, if produced, 
militate against the party destroying or suppressing it. This pre- 
sumption, however, will not suiïice to establish the contents of such 
document, without proper secondary évidence. It is only when this 
secondary évidence is weak and vague that the presumption takes 
efîect. Bott v. Wood, 56 Miss. 140; Insurance Co. v. Evans, 9 Md. 
1. But whether Johnson did, or did not, on the 13th of August, 
1892, make a report as to defects in the right-hand check valve, be- 
comes immaterial, in the view we take of the insufificiency of the 
évidence tending to show how Johnson met his fatal injury, or the 
proximate cause thereof. 

This résumé of the évidence, though stated briefly and in gênerai 
terms, will serve to show the nature of the case presented to the 
jury, upon which the négligence of the company is sought to be 
predicated. The allégation of the complaint is that the deceased . 
was thrown from the engine by reason of defects in the engine, of 
which defects the company had notice, and which it was its duty 
to repair, and which it failed to do. We are met at the very 
threshold of this inquiry by the question, what were those de- 
fects? Was it the sticking of the check valve, or was it some 
other defect? And were such defects the proximate cause of the 
fall, and fatal injury to the deceased? The answer to thèse in- 
quiries must corne from the évidence alone, and, obviously, cannot 
be supplied by conjecture or surmise. How the deceased fell from 
the running board — what caused him to fall — was not shown. 
ISone of the witnesses saw him disappear. Johnson, when last 
seen by the witness Driscol, was in the act of retuming, or just 
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about to return, to the cab. He had accomplislied the object 
which had induced him to go out. He had tapped down the 
check valve, for steam and hot water çeased coming into the cab. 
It is therefore clear that the act of tapping down the check valve 
— ^even conceding that it was détective, and that the company 
knew of this, and failed to remedy it — could not hâve had any- 
thing to do with Johnson's fall, since it appears afflrmatively that 
he had already done that But it is urged that, if the right-hand 
injector check valve had not stuck, Johnson would not hâve had 
to go out and incur the risk he encountered. It is true that the 
sticking of the check valve was the occasion of Johnson's going 
out on the running board. It might even be said that it was 
necessary to do so, in order to prevent the f urther escape of steam 
into the cab. But it must, nevertheless, hâve been the proximate 
cause of deceased's fall. "Causa proxima, non remota, lex specta- 
tur.» Kent, Comra. 302; Railway Co. v. Kellogg, 94 U. S. 469. 
The bare fact that the check stuck, causing Johnson to go out on 
the running board, is not, of itself, suflficient to charge the Com- 
pany with négligence; especially so in viev? of the uncontradicted 
testimony that that will happen to any engine, whether it be new 
or old, and that the most fréquent cause is the unavoidable and 
unforeseen présence of cinders or other small particles in the 
check valve. But assuming that the évidence satisfactorily estab- 
lishes the fact that the check valve failed to seat itself because of 
a defect in its mechanism or worldng, due to the company's négli- 
gence, we are no nearer to a solution of the vexed question as to 
how this defect caused. Johnson to be thrown ofE the engine. In- 
deed, so far as the facts of this case are concemed, going out on 
the running board to tap down a détective check valve is fraught 
with no more danger or péril than it is to readjust one which has 
stuck on account of a cinder or particle of dirt. But it is claimed 
that Johnson may hâve lost his hold of the hand rail by reasou of 
a sudden lurching of the engine. That the engine, in its then 
worn-out condition, was susceptible to a jarring or swinging mo- 
tion, termed "lost motion," was clearly established. "It was a 
hard-riding engine." That this somewhat increased the risk of 
going out on the running board, by making it more difficult to 
hold on, is conceded. But the difflculty about this phase of the 
. case is that none of the witnegses testify to any "sudden lurch," or 
to any jarring sufflciently violent to wrench Johnson's hand from 
the hand rail. It does not appear that at this particular time 
there was any more jarring, or that it was greater in point of 
force, than was usual or peculiar to this engine, and which John- 
son, as its engineer, and by reason of his long expérience and inti- 
mate acquaintance with its condition and movements, must hâve 
known, and was presumably accustomed to. While there were 
curves in the road over which they were running, it was testifled 
that where the accident happened the track was straight, with no 
sags; that the engine was running on a down grade, impelled by 
its own momentum, at the rate of about 18 miles an hour. That 
the act of going out on the running board was deemed usual and 
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proper, even on an engine in the condition in which No. 1,266 was, 
is evidenced by the fact that the fireman, Freeman, went out on 
the running board, soon after the accident, to tap down this same 
check valve. The two engineers who subsequently had charge of 
the engine did the same. Jahnson'a fate does not seem to hâve 
deterred them, nor, so far as the évidence discloses, did they ex- 
périence any difflculty, or consider that they were doing anything 
unusual or perilous. The fact that the gênerai condition of the 
-engine was old and worn out; that she was a hard-riding locomo- 
tive; that her right-hand injector check valve was détective, — 
thèse facts do not, of themselves, make out a case against the Com- 
pany. There must be some évidence tending to show, or from 
which a reasonable inference can be drawn to justify submitting 
the case to the jury, that the injury procèeded proximately from 
some defect in the condition of the locomotive, whether it be the 
jarring, or some other cause. And it must further be shown, in 
this case, that the deceased was thrown from the engine by reason 
ot such defect, which the company knew of, and failed to repair. 
There is an entire absence of évidence as to liow Johnson fell from 
the engine, and the cause of his fall is involved in uncertainty and 
doubt. That he was thrown from the running board by reason of 
the jarring of the locomotive is not the only and exclusive infer- 
ence that the évidence is susceptible of, as counsel for défendant 
in error contends. If it were the only reasonable inference that 
could be drawn, it might then well be said that the question should 
bave been submitted to the jury, to abide by their judgment and 
verdict. But whether the deceased fell from the engine by reason 
of his own négligence, or was thrown off, is uncertain. Even an 
appeal to conjecture, if such could supply the place of legitimate 
évidence, does not aid us, for several hypothèses présent them- 
selves. Johnson, in turning around to return to the cab, may 
hâve released his hand from the hand rail, or he may hâve slipped, 
or possibly, as suggested by counsel for the company, he may hâve 
become dizzy. If the hand rail or the foot board had been dé- 
tective and given away, thereby precipitating Johnson to the 
ground, or had the check valve, by its détective opération, ren- 
dered either the hand rail or the foot board less secure than usual, 
manifestly, a différent case would be presented for our considéra- 
tion; but the fact, under the évidence of this case, that the de- 
ceased was injured by a fall from the running board, is not suffl- 
cient to impute négligence to the company. The gênerai rule be- 
ing that négligence cannot be presumed from the fact of the in- 
jury, though it may be inferred from the facts proved, it, obviously, 
cannot be based on "guesses or conjecture." Redmond v. Lumber 
Co., 96 Mich. 545, 55 N. W. 1004. Aa was said in Short v. Rail- 
road Ce, 69 Miss. 848, 13 South. 826: 

"The deceased was kllled, and no one knows how. That is not enough to 
subject the railroad company to liability. Négligence must be shown." 

In the case of Chandler v. Railroad Co., 159 Slass. 589, 35 N. E. 
:89, this language was employed, respecting the correctness of the 
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ruling of the trial judge in directing a verdict to be entered for the 
défendant: 

"How the Intestate came to Us death, is purely a matter af conjecture. 
There is no évidence that tlie ladder down which lie went was defeetive. 
Whether he fell from the ladder by reason of négligence on his part, or 
whether, without looking to see whether the coal car was in its place, he 
attempted to jump upon It, is uncertaln. There is an entire absence of évi- 
dence as to how the intestate happened to fall to the ground, and it is not 
enough to show that one conjecture is more probable than another." 

But, aside from the insufiBciency of the évidence tending to shov? 
how or what caused Johnson's fall and fatal in jury, there is another 
phase of this case which is equally conclusive against the right of 
défendant in error to recover, and that is upon the doctrine of as- 
sumption of risk. Considering the view we take of the insufQciency 
of the évidence to justify submitting the case to the jury, it will not 
be necessary to discuss this last proposition at any length. The act 
of Johnson in going ont on the running board, while the train was 
in motion, to tap down the check valve, was incidental to the busi- 
ness of an engineer. It was "usual," "customary," and "necessary" 
to be done, according to the witnesses. It entered into the nature 
of his employment, and became one of the duties thereof, and he as- 
sumed the ordinary risks connected therewith. The gênerai rule is 
well stated in the last édition (f ourth) of Shear. & E. Neg. : 

"A servant is held to assume the ordinary risks of the business upon which 
he enters, so far as those risks, at the time of his entering upon the business, 
are kaown to him, or should be readily diseernible by a person of his âge and 
capacity, in the exercise of ordinary care. But he does not assume any risks 
not thus known or diseernible, nor any which do not exist at the time when 
he enters into his master's service, and to which his attention is not called 
before he sufCers injury therefrom. Thèse risks, moreover, must be inhérent 
in the nature of the business, and must not arise from defects ia the master's 
discharge of his personal duties." Section 185, p. 315. 

But it is contended that, under the facts of this case, this act of 
Johnson was no longer an ordinary risk ; that it became an extraordi- 
nary risk, on account of the condition of the engine, which rendered 
going out on the running board more hazardous, owing to the jarring 
or swinging motion. There are two difllculties which militate against 
this contention. In the first place, there is no évidence tending to 
show, or from which a reasonable inference can be deduced, that the 
increased risk contributed proximately to Johnson's fall. In the sec- 
ond place, Johnson, having been the engineer of this particular loco- 
motive from one to three years previous to the accident, and being 
compétent and experienced, must hâve known of the jarring or "lost 
motion" attending the movements of the engine, — ^he knew that it 
was a hard-riding engine; and he must hâve appreciated whatever 
increased hazard there was conaected with the act of going out on 
the running board and tapping down the check valve while the en- 
gine was in motion, traveling at the rate of 18 miles an hour. It 
was not, therefore, an unknown or unseen péril. He went out with 
his eyes wide open to the exigencies of the situation. Having in- 
curred the risk voluntarily, with full knowledge of the situation, the 
Company cannot be held responsible. Their rules imposed care and 
caution upon his actions, and did not require him to place himself 
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in a position of unnecessary danger or péril, assuming that tliere 
was sucli. The law applicable to this proposition, and known as 
the doctrine of "Volenti non fit injuria," is thus stated very clearly 
in 2 Thomp. Neg. p. 1008: 

"If the servant, bef ore he entera the service, knows, or if he afterwards dis- 
covers, or if, by the exercise of ordinary observation and reasonable skill 
and diligence in his department of service, he may discover, that the build- 
ing, premises, machine, or fellow servant in connection with which or wlth 
whom he is to labor is unsafe or uuflt in any i>articular, and if, notwithstand- 
Ing such knowledge or means of knowledge, he voluntarily enters into or con- 
tinues in the employment, without objection or complaint, he is deemed to as- 
sume the risk of the danger thus known or discoverable, and to waive any 
claim for damages agalnst the master in case it shall resuit in injury to 
him." 

In Bnzzell v. Manufacturing Co., 48 Me. 113, it was tersely said : 

"If the danger is known, and the servant chooses to remain, he assumes, 
it would seem, the risk, and cannot reeover." 

In Fitzgerald v. Paper Co., 155 Mass. 155, 29 N. E. 464, the follow- 
ing language is used : 

"One who knows of the danger from the négligence of another, and under- 
stands and appréciâtes the risk therefrom, and voluntarily exposes himself 
to it, is precluded from recovering for an injury which results from the ex- 
posure. It has often been assumed that the eonduct of the plaintifl: in such 
a case shows conclusively that he is not in the exercise of due care. Some- 
times it is said that the défendant no longer owes him any duty; some- 
tlmes, that the duty becomes one of imperfect obligation, and is not recognlz- 
ed in law. In one form or another, the doctrine is given effect, as showing 
that in a case to which it applies there is elther no négligence towards the 
plaintiiï on the part of the défendant, or want of due care on the part of the 
plaintiff. * * * Therefore, when it appears that a plaintiff has knowtagly 
and voluntarily assumed the risk of an accident, the jury should be instructed 
iLat he cannot reeover, and should not be permitted to consider the eonduct 
of the défendant by itself, and flnd that it was négligent, and then consider 
the plaintifC's eonduct by itself, and flnd that it was reasonably careful." 

In Mundle v. Manufacturing Go., 86 Me. 400, 403, 30 Atl. 16, it was 
said: 

"But in addition to what we hâve already stated in référence to the power 
of the servant to waive, or even dispense wlth, the obligation which the 
employer is under to him, the décisions of our own court, as well as else- 
where, hold that a plaintifC may be precluded from recovering when he volun- 
tarily assumes a risk which he knows and appréciâtes, whether existing at 
the time he enters the service, or coming into existence afterwards. It is 
in this class of cases that the principle expressed by the maxim, 'Volenti non 
fit injuria,' has the efCect to debar the plaintifC from a remedy which might 
otherwise be open to him. * * * It would not be just for one who has 
voluntarily assumed a known risk, or such as might be discovered by the 
exercise of ordinary care on his part, and for which another might be culpa- 
bly responsible, to hold that other responsible in damages for the conséquen- 
ces of his own exposure to those risks which were known and understood by 
him." 

The following authorities ail announce the same doctrine, — some 
of them, ijnder circumstances quite similar to those of the case at 
bar: Judkins v. Railroad Co., 80 Me. 418, 14 Atl. 735; Sullivan v. 
Manufacturing Co., 113 Mass. 396; Leary v. Railroad Co., 139 Mass. 
580, 2 N. E. 115; Crown v. Orr, 140 N. Y. 450, 35 N. E. 648; Sweeney 
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T. Kailroad Co., 57 Cal. 15; Tuttle v. Eailroad Oo., 122 U. S. 189, 7 
Sup. et. 1166. 

The doctrine of an assumption of risk by the employé does not 
detract from, or lessen in the least, the duty of the employer to- 
wards the former to supply and maintain suitable and safe instru- 
mentalities, and a reasonably safe place, for the performance by the 
employé of the work required of him, since it imports, as an insép- 
arable prerequisite, complète knowledge and understanding on the 
part of the employé of the risk or danger, and an intelligent and full 
consent, express or implied, to abide by the conséquences. In this 
case, whatever was the increased hazard in going ont on the running 
board while the engine was in motion, the conclusion is inévitable 
that Johnson, who was a man of intelligence and expérience, knew 
and appreciated it; and, that being so, he must be deemed to hâve 
acted accordingly, and to hâve assumed the incidental risk or péril. 

In this view of the évidence in this case, it is not necessary to no- 
tice the other errors assigned in the bill of exceptions. We think, 
upon the évidence as presented in the record, the judge should hâve 
instructed the jury to ând a verdict for the défendant. The judg- 
ment of the circuit court is therefore reversed, and the case remand- 
ed for a new trial. 

McKENNA, Circuit Jndge, concnrs in the judgment. 



CALDERON v. ATLAS STEAMSHIP CO., Limited. 
(Circuit Coui't o£ Appeals, Second Circuit. July 30, 1895.) 

ShIPPING — LOSS OF GOODS — CONTRACT LiMITING LIABILITY. 

A bill of lading under vpliicli certain baies .ind crates of duck uniforms 
were shipped contained a clause providing that the carrier should not be 
liable for gold, silver, and other enumerated articles, "or for goods of any 
description which are above the value of $100 per package, unies» bills of 
lading are signed therefor with the value therein expressed, and a spécial 
agreement is made." Hcld, that this should be construed, not as excluding 
any liabiUty for packages exceeding $100 in value, but as excluding liabil- 
ity for the excess over $100, and that the stipulation was a reasonable and 
valld limitation upon the carrier's liability. 64 Fed. 874, affirmed. Wal- 
lace. Circuit Judge, dissenting, was of opinion that the provision was in- 
tended to exclude ail liability, and that, even acceptlng the court's con- 
struction, the clause was void as applied to a loss by négligence, as In 
direct contravention of the act of February 13, 1898, known as the "Har- 
ter Act." 27 Stat. 445. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel by Climace Calderon against the Atlas Steamship 
Company, Limited, to recover damages for nondelivery of cargo. 
The district court rendered a decree in favor of libelant for $2,900, 
with interest and costs. 64 Fed. 874. Libelant appeals. 

North, Ward & WagstafE, for appellant. 
Wheeler & Cortis, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
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LACOMBE, Circuit Judge. Libelant shipped 26 baies and 3 
crates of duck uniforms for transportation by the steamship Ailsa 
from New York to Savanilla, tkence by rail to Barranguilla, tkere 
to be delivered to the collector of customs, for which respondent is- 
sued its bill of lading. The goods were not landed at Savanilla, but 
were brought back to New York, and reshipped on the Alvo of the 
same line, which was lost at sea on the voyage, with ail on board. 
The actual value of the goods lost was |5,413.18. Inasmuch as the 
respondent bas not appealed, the only question before this court is 
whether the district court erred in limiting the amount of libelant's 
recovery to |100 per package, under the bill of lading. 
The bill contained on its face the following provision: 
"And, flnally, in accepting this bill of lading, the shipper, owner, and con- 
signée of the goods and the holder of the bill of lading agrée to be bound by 
ail of its stipulations, exceptions, and couditioos, as printed on the back there- 
of, whether written or printed, as fully as if they were ail signed by such 
shipper, owner, consignée, or holder." ' 

On the back of the bill of lading, among numerous other clauses, 
was printed the following : 

"(1) It is also nmtually agreed that the carrier shalî not be liable for gold, 
silver, bullion, specie, documents, jewelry, pictures, embroideries, works of 
art, silks, furs, china, porcelain, watches, clocks, or for goods of any descrip- 
tion which are above the value of $100 per package, unless bills of lading 
are signed therefor with the value therein expressed, and a spécial agreement 
is made." 

Stipulations in bills of lading limiting the amount of the carrier's 
liability on each package carried to some stated sum, unless the 
value of the package is declared, and a spécial agreement made, 
hâve been repeatedly held valid, and such reasonable régulations 
for the conduct of the carrier's business so as to prevent imposition 
upon him, and to establish proper charges adéquate to the extent 
of the risks to be undertaken, may be communicated to the shipper 
by notice printed upon the carrier's receipt. Hart v. Railroad Co., 
112 U. S. 331, 5 Sup. et. 151; Eailroad Co. v. Fraloff, 100 U. S. 24; 
Potter V. The Majestic, 9 C. C. A. 161, 60 Fed. 624. It is contended 
that the clause above quoted is not such as thèse authorities sanc- 
tion, — namely, a reasonable régulation to protect the carrier from 
excessive loss where the hazardous character of the goods or the 
fact that they are valuable is not disclosed to him, — ^but is rather 
a clause undertaking to relieve the carrier entirely from his com- 
mon-law liability, and therefore not enforceable. The language 
used, "shall not be liable for gold, * * » or for goods of any 
description which are above the value of $100 per package, unless," 
etc., if literally construed, would no doubt import that the carrier 
shall be liable for nothing in the package if its value is over $100. 
But a more reasonable interprétation is that adopted by the dis- 
trict judge, namely, that the goods which are above $100 in the pack- 
age may be excluded from considération, and only those which 
amount to $100 be regarded. Being a clause in a written form of 
contract prepared by the carrier, and susceptible of two construc- 
tions, it is to be construed in favor of the other party, and, as thus 
construed, it applies only to such of the goods in each package as 
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are in excess of the stipulated value, and is therefore within the au- 
thorities above cited. The decree of tlie district court is afiQrmed, 
with. costs of this court to the appellee. 

WALLACE, Circuit Judge (dissenting). I dissent from the judg- 
ment of the court in this case. The 26 baies of goods in controversy 
were shipped by the libelant at New York for transportation to and 
delivery at SaTanilla. The goods were not delivered by the steam- 
ship, but were forgotten and OYerlooked by those in charge of her 
while she was being unloaded at Savanilla. After she had left the 
port, the goods were discovered, and were taken back by the steam- 
ship to New York, and thence reshipped to their original destination 
on board another vessel, which foundered at sea, and the goods were 
lost. The corporation owning the steamship attempts to escape lia- 
bility for the loss of the goods by a défense founded upon a condition 
in the Mil of lading which reads as f ollows : 

"In case any paa-t o£ the goods cannot be found for delivery durlng the 
steamer's stay at the port of destination, they are to be forwarded by first 
opportunity, when found, at the company's expense; the steamer not to be 
held llable for any clalm for delay or otherwise." 

The bill of lading contained also another condition, which reads as 
f ollows: 

"This agreement is made with référence to, and subject to, the provisions 
of the U. S. Carriers' Act, passed February 13, 1893." 

By that act, commonly known as the "Harter Act" (27 Stat. Un), 
it is provided, among other things, that it shall not be lawful for 
the owner of any vessel transporting merchandise from or between 
ports of the United States and foreign ports to insert in any bill 
of lading any clause or agreement whereby the vessel shall be re- 
lieved "from liability for loss or damage arising from négligence, 
fault or failure in proper loading, stowage, custody, care or proper 
delivery" of any merchandise committed to its charge, and that 
any words of such import inserted in the bill of lading "shall be 
null and void and of no effect." The court below correctly de- 
cided that the condition relied upon was in direct contravention of 
the statute which the parties by express agreement had incorpo- 
rated into the bill of lading, and therefore ineSectual to absolve 
the steamship company from liability for the failure, through 
négligence, to make proper delivery of the goods. But the court 
also decided that the steamship company was entitled to a partial 
exemption from liability because of another condition in the bill 
of lading, which reads as follows: 

"It is also mutually agreed that the jarrier shall not be llable for gold, sU- 
ver, buUion, specie, documents, jewelry, pietures, embroideries, works of art, 
silks, furs, china, porcelain, watches, clocks, or for goods of any description 
which are above the value of $100 per package, unless bills of lading are 
signed therefor with the value therein expressed, and a spécial agreement is 
made." 

In the opinion it was conceded that the condition, if read liter- 
ally, so as to exempt the carrier wholly for goods in packages ex- 
ceeding in value $100, would be too unreasonable to be sustained; 
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but tHe court concluded that it should be construed as intended to 
exclude liability beyond $100 for goods in any one package, and, aa 
80 construed, was a reasonable one, and therefore valid. 

This court in the prevailing opinion bas adopted the conclusions 
of the court below. The construction thus given to the condi- 
tion seems to me to ignore its explicit ternis, expressed in the 
plainest possible larguage. I think the condition was intended 
to exempt the carrier wholly, in case of loss or damage to any 
goods of the several kinds mentioned in it, including those the 
value of which would exceed |100 per package. To uphold such a 
condition would permit a carrier, receiving goods which he may 
know are worth more than $100 per package, to absolve himself 
from ail responsibility in respect to them, and thus direst himself 
altogether of the obligations which are inséparable from his occu- 
pation. 

But if the condition is capable of being read so as to exempt the 
carrier from liability beyond the amount of $100 for each package, 
it does not include a liability for a négligent loss of the goods. In 
construing, in a bill of lading, the exceptions to the carrier's liabil- 
ity, the rule obtains, both in the English courts anid our own, that 
where the words leave the intention in doubt they are to be con- 
strued against him, and their meaning is not to be extended to give 
him a protection for which he has not bargained in clear terms; 
and it is therefore to be presumed, uniess the contrary is stated, 
that he is to continue liable for négligent acts and fauîts commit- 
ted by himself or his servants. General worés exempting him 
from liability under particular circumstances do '.zs>t protect him 
from the conséquences of his own négligence. If it had been the 
purpose of the condition, explicitly expressed, to lessen the liabil- 
ity of the steamship company from the conséquences of a loss aris- 
ing from its own négligence or that of its agents, the condition 
would hâve been prohibited, and therefore void, by the act of con- 
gress. In order to give it any effect, it must be read as though 
it were not intended to apply to such a loss. The condition is not 
one wherèby the shipper and carrier agrée in advance, by the 
terms of the contract, upon the value of the goods, and limit the 
liability of the carrier to a sum not to exceed the valuation; and 
the cases of Hart v. Railroad Co., 112 U. S. 331, 5 Sup. Ct. 131, 
Muser v. Holland, 17 Blatchf. 412, 1 Fed. 382, Graves v. Railroad 
Co., 137 Mass. 33, and several others which might be cited, where 
the contract was of that description, are not in point. 

In Hart T. Railroad Co., the court say: 

"The agreement as to value, In this case, stands as If the carrier had asked 
the value of the horses, and had been told by the plalntift the sum inserted In 
the contract" 

And in concluding the opinion the court used the following lan- 

guage: 

"The distinct gronnd of onr décision In the case at bar Is that where a con- 
tract of the klnd, slgned by the shipper, is falrly made, agreeing on the valua- 
tion of the property carried, with the rate of freight based on the condition 
that the carrier assu^jes liability caily to the extent of the agreed valcatioUt 

v.69F.no.7— 37 
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eyen; in cage of loas or damage by the. négligence of the carrier, tbe contract 
■will be upheld as a proper and l'awful mode of securing a due proportion be- 
tween the amount for whlch tbe carrier may be responsible and the freight 
he receives, and of protèétlng himsélf agalnst extravagant and fancif ni val- 
uatiojàs." 

THere is no Injustice in restricting a shipper's claim for dam- 
ages to the Tàlue he places on his property for transportation. 
Where the contract and the rate of freight are based upon an 
assumed flctitious value of the goods carried, the parties are bound 
to that value in case of loss. McCance v. Eailroad Co., 34 Law J. 
l^xch. 39. Wherè there is an agreed valuation stated in the con- 
tract, that is assumed as the basis of the carrier's compensation 
and responsibility. Suçh a valuation wonld necessarily, in the 
absence of frahd, conclude both the shipper and the carrier upon 
any inquiry as to the amotint of damages arising from a loss, and 
the contract would therefore extend to any kind of a liability, — 
theliability ôf the carrier as an insurer as well as for a négligent 
loss. In the présent case there was no statement of the value 
of .the goodsw The bill of lading was delivered after the steam- 
ship Company had received the goods, and, as delivered, it was 
silent in respect to their value. Construing it as intended to 
exempt the steamship company from liability beyond the value 
of |100 per package, the contract between the parties was merely 
that this sum should be deemed the limit of the company's lia- 
bility, Such a contract is not the équivalent of one valuing the 
goods, and the exemption, therefore, does not reach a loss by 
the carrier's négligence. This was distinctly adjudged in Magnin 
V. Dinsmore, 36 N. Y. 168, and Westcott v. Fargo, 61 N. Y. 542, 
and in both of thèse cases it was held that a condition to exempt 
the carrier from liability for loss beyond a specifled sum, in tiie 
absence of a statement of value by the shipper, would not exempt 
him from liability for loss by his own négligence. On the con- 
trary, in Belgér v. Dinsmore, 51 N. Y. 166, where the condition 
provided that the goods should be valued at a specifled sum, in 
the absence of a statement in the contract of a différent value, 
the same court held the carrier's liability to be limited to that 
suin, in the absence of the statement, although the loss was by his 
own négligence. 

The authorities are elaborately considered and reviewed in Eail- 
road Co. V. Wynn,' 88 Tenu. 320, 14 S. W. 311, and the conclusion 
reached that a condition limiting the liability of a carrier, in case 
of loss, to a speciâed sum, in the absence of a statement of a 
différent A'alue, is not a valuation of the goods, and does not relieve 
the carrier from liability for the whole value in case of a négligent 
loss. 

The steamship company could hâve exacted from the libelant a 
statement of the value of his goods, if it had seen fit to do so, or 
it could bave required him 1:o agrée that they should be regarded 
as of a certain value in the absence of a statement upon his part 
of a diiîerent value; but it did neither, and only stipulated with 
him that it should not be liable beyond a specifled sum in case 
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of loss.' The law présumes that this agreement does not refer to 
a loss by the camer's négligence. 

For thèse reasons I think there should be a reversai of the de- 
crée below, and a decree for the libelant for the whole value of 
his goods. 
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(Circuit Court of Appeals, Eighth Circuit. August 19, 1895.) 

No. B56. 

Rks .Iudicata— Action to Recovbr Rbal Propebtt— Sdbsequentlt Acquired 

TiTLB. 

In an action to recover real property, brougbt under the Code of North 
Dakota, wliicli bas abolislted the fictions ot the old action of ejectment, 
the Judgment is a bar to a subséquent action only when the titles and dé- 
fenses are the same, and is theref ore not a bar where the défense is found- 
ed on a title acquired subséquent to the judgment, and -whlch was not and 
could not hâve been set up in the earlier action. 

In Error to the Circuit Ck)urt of the United States for the District 
of North Dakota. 

C. W. Bunn and F, W. M. Cutcheon, for plaintiff in error. 
H. F. Stevens, for défendant in error. 

Before OALDWELL, SANBORN, and THAYER^ Circuit Judges. 

SANBOEN, Circuit Judge. This was an action brought by the 
défendant in error, Patrick E. Smith, against the Northern Pacific 
Railroad Company, the plaintiff in error, for the possession of certain 
lots in the city of Bismarck, in the state of North Dakota, and for 
damages for withholding the same. It was tried by the court upon 
an agreed statement of facts, and judgment was rendered for the 
défendant in error. This was the second trial of the case. On the 
flrst trial a judgment was rendered for the plaintiff in errôr, which 
was reversed in this court at the May term in 1893. In the opinion 
then rendered, which is reported in Smith v. Railroad Co., 7 C. C. A. 
397, 58 Fed. 513, ail the issues are stated, and the views of this court 
upon ail the alleged errors of law now assigned except one are ex- 
pressed. We adhère to the conclusion then reached, and refer to 
that opinion for the grounds of our décision. 

The alleged error which was not considered in that opinion is that 
the court below refused to admit in évidence the pleadings and judg- 
ment in an action between the parties to this action, through which 
the railroad company recovered possession of a part of the property 
in controversy in 1878. In its complaint in that action the railroad 
Company alleged that in May, 1873, "it became seised, for the use and 
purpose of a right of way," of that portion of the property in ques- 
tion which is described in the complaint in that action, and that the 
défendant in error, Smith, was unlawfully in possession of it as ten- 
ant of other parties who entered as trespassers ànd were défendants 
in that action. The défendant in en-or flled a gênerai démarrer to 
that complaint The company moved for judgment on the demurrer 
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as friyolous, and it was granted on January 31, 1878. This was the 
record that was rejected by the court below as immaterial. Testi- 
mony tending to prove that the property described in that record was 
a part of the lots in controveray in this action was also offered, and 
rejected by the court on the same ground. The ground on which it 
is contended that thèse rulings are erroneous is that this record and 
testimony proved that the title to the property described in the com- 
plaint in that action was res adjudicata between the parties to this 
action, and that the judgment rendered in 1878 constituted a bar to 
the recovery of the property described in it by the défendant in error 
in this action. The argument is that it was alleged in the complaint 
in that action that the railroad company was "seised in fee, for the 
use and purpose of a right of way," of the real estate described in it; 
that the judgment was an adjudication that it was so seised, and 
that that décision barred the défendant in error from contesting that 
question in this action. This view of the case, however, overlooks 
two décisive facts disclosed by this record : (1) That the défendant 
in error did not acquire the title on which he founds this action until 
more than a year after that judgment was rendered; and (2) that the 
question whether or not the railroad company was seised in fee or 
otherwise of the property in question was not put in issue, and was 
not tried in the former action. The only question tried was that 
raised by the demurrer, — whether or not the railroad company was 
entitled to possession of the property if it was seised in fee for the 
purpose of a right of way, and the défendant was wrongf ully in pos- 
session as the tenant of trespassers. The gênerai rule is that, when- 
ever the same question has been in issue, has been tried, and judg- 
ment bas been rendered, that judgment is conclusive in a subséquent 
action between the same parties and their privies. This rule goT- 
erns actions for the recorery of the possession of real estate in the 
state of North Dakota, for the fictions of the old action of ejectment 
at common law were abolished in that state and in the territory 
which it succeeded before either of thèse actions was brought, and 
the real parties in interest were required by the Code of that terri- 
tory and state to be the parties to thèse actions. Code Cîv. Proc. 
Dak. T. §§ 3.3, 34, 74, 635, 651 (Rev. Code Dak. T. 1877; Comp. Laws 
Dak. T. §§ 4880, 4832, 4870, 5449-5465). But under this rule the 
former judgment is not conclusive of questions that could not hâve 
been and were not tried and determined between thèse parties in the 
earlier action. In actions for the recovery of real property under 
this Code the former judgment is a bar when the titles and défenses 
are the same in both actions, but it is not a bar to a subséquent ac- 
tion or défense founded on a title that was not and could not hâve 
been interposed in the earlier action. Hence an action or défense 
founded upon a title acquired by either of the parties subséquent 
to the judgment is in no way affected by it, because it could not hâve 
been tried or determined by the former judgment. A stranger to the 
earlier action could maintain against any of the parties to it any 
title or right which he held when the judgment was rendered, or 
which he acquired subséquent to its date. Any of the parties to the 
action, therefore, may, after the judgment, acquire any right or title 
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to the property he can obtain, and may maintain it against the par- 
ties to the former action with the same force and effect as a stranger. 
A judgment in an action for the recovery of real property is not a 
bar to a subséquent action brought or défense interposed by either of 
the parties to it when that action or défense is founded on an after- 
acquired title. Barrows v. Kindred, 4 Wall. 399; Hardy v. Johnson, 
1 Wall. 371; Foster t. Evans, 51 Mo, 39; Mahoney v. Van Winkle, 
33 Cal. 448, 457; Emerson v. Sansome, 41 Cal. 552; Black, Judgm. 
§ 656; Freem. Judgm, §§ 301, 302. The title of the défendant in 
error in this action was acquired subséquent to the former judgment 
The question in this case was whether or not this after-acquired 
title was superior to the alleged title of the plaintiff in error. That 
question could not hâve been, and was not, tried in the former ac- 
tion, and therefore the pleadings and judgment in that action were 
immaterial, and were rightly rejected. The judgment below must 
be aflBrmed, and it is so ordered. 



TAÏLOR-CBAIG CORP. v. HAGB. 
(Circuit Court of Appeals, Eighth Circuit. August 12, 1895.) 

No. 544. 

1. Rbview on Ebeor— REPusAii TO Direct Verdict — Dbfbctivb Recoud. 

A refusai to direct a verdict for défendant at the conclusion of the évi- 
dence cannot be reviewed where the bill of exceptions only purports to 
give the substance of the testimony in narrative form, concluding' with the 
words "Testimony closed"; for this does not show affirmatlFely that ail 
the évidence is set forth, and in the absence of such a showing the coui't 
must présume that there was évidence to support the verdict. 

2. Mastbr A^•D Sebvant — Dastgerous Machinery — Assumptiok of Risks. 

An employé engagea in whitewashing the ceiling of a factory was in- 
jured by catching his sleeve in the set screws projecting ftom the coup- 
ling of a rapidly revolvlng shaft. In charging the jury, the court said 
that it was "claimed" that plaintiff could not see the set screws, when 
working near the shaft, and that under thèse circumstances he assumed 
only the rlsks of working near a revolving shaft and eoupling which were 
smooth. Plaintiff had testifled that a few days before the accident he saw 
the shaft in course of érection, and observed that it was being put up in 
sections, which would nécessita te the use of couplings; that, when he 
went to work near the shaft he noticed the eoupling, and saw that it was 
in rapid motion; and that he tried to keep away from it, and was afraid 
hg might get hurt if he touched it Held that, in view of this testimony, 
the jury might well hâve inferred that he knew the shaft and eoupling 
were not entirely smooth, for whieh reason the court'» charge was mis- 
leading and erroneous. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

T. T. Fauntleroy (Otto Kueffner and J. N. Searles, on the brief), 
for plaintiff in error. 

John W. Arctander filed brief for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This was a suit for personal injuries 
which were sustained by Nels Hage, the défendant in error, while 



682 ÏEDERAL EEPORTEU, Vol. 69. 

in the employ of tke Taylor-Craig Corporation, tlie plaintiff in errer, 
in the capacity of a journeyman painter and wliitewaslier. Tlie cir- 
cumstances under wîiich the injuries were sustained were as foUows: 
The Taylor-Craig Corporation, whieh will be hereafter termed the 
"défendant company," was engagea in the gênerai business of erect- 
ing, repairing, and fitting up buildings for occupancy. Prior to the 
injuries complained of, it had entered into a contract with another 
corporation, the Minnesota Shoe Company, to repair a building, 
which was to be used as a shoe factory, that had theretofore been 
partially destroyed by fire. The work of repairing said building 
had progressed so far at the tinne of the accident that the défendant 
company was engaged in whitewashing the ceilings of several of 
the rooms, in some of which the machinery necessary to be used in 
the business of manufacturing shoes had already been put in place 
and in opération by the shoe company. On the occasion of the 
accident the plaintiff, Nels Hage, was engaged, with some otlier 
men, in whitewashing the ceiling of the f ourth story of the building. 
Two revolving shafts had been put in place in that room by the shoe 
company, which ran f rom east to west the f ull length of the room, 
and were suspended on hangers about 18 or 20 inches below the 
ceiling. Thèse shafts were put up in sections, the several sections 
composing each shaft being united at intervais by couplings and set 
screws. The plaintiff was standing on a scaffolding, the top of 
which was about six feet f rom the ceiling, and was engaged in white- 
washing the ceiling above one of the shafts, and in close proximity 
to one of the couplings, when his shirt sleeve came in contact witli 
the coupling, and was caught by one of the set screws. The shaft 
being at the time in rapid motion, the plaintiff was carried over tlie 
shaft, and was thrown violently to the iloor, thereby sustaining 
serions injuries. In his complaint, which was flled in the circuit 
court of the United States for the district of Minnesota, the plaintiff 
alleged, in substance, that the défendant company was guilty of a 
neglect of duty, in failing to furnish him with a reasonably safe 
place in which to do the work that he was required to do. In sup- 
port of this charge the plaintiff averred that the défendant company 
knew, or ought to hâve known, that the set screws passed througïi 
the coupling, and protruded to some extent ; that the f act tliat tliey 
did so protrude was not known to the plaintiff, and could not be 
discovered by him when the shaft was in rapid motion ; and that the 
défendant company carelessly and negligently failed to warn the 
plaintiff of the existence of said protruding set screws in said coup- 
ling when he was set to work on the scaffolding. There was a trial 
before a jury, which resulted in a verdict and a judgment in favor 
of the plaintiff. To reverse such judgment the défendant company 
has prosecuted a writ of error to this court. 

At the conclusion of the testimony the défendant company re- 
quested the courï to instruct the jury to return a verdict in its fa- 
vor, for the reason that there was no évidence tending to establish 
the charge of négligence. The refusai of this instruction constitutes 
one of the chief errors that hâve been assigned. We are unable, 
however, to notice the alleged error in refusing the request for a 
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peremptory instruction, because of the condition in wliicli we find 
rhe record. The bill of exceptions only purports to give the sub- 
stance of the testimony of several witnesses, in a narrative fonn, 
and at the conclusion of the évidence which is contained in the bill 
of exceptions is found the following statement: "Testimony closed." 
The record therefore not only fails to show aflSrmatively that it con- 
tains ail the évidence produced at the trial, but it shows the con- 
trary, as we think, in that it is manifest that, in making up the bill 
of exceptions, counsel only attempted to give a gênerai summary of 
the évidence, wilhout reporting the testimony in full or in détail. 
The rule is well established that wlienever a litigant proposes to 
ask an appellate court to review the testimony, and to détermine 
whether there was any évidence to warrant a recovery or to support 
a particular défense, he should cause a statement to be inserted in 
the bill of exceptions showing afflrmatively that it contains ail the 
testimony that was heard or produced at the trial. In the absence 
of such a showing an appellate court must présume, in aid of the 
verdict, that there was testimony to support it, and that it would so 
appear if ail the évidence had been incorporated into the record. 
A statement found in a bill of exceptions, after a report of the 
évidence of varions witnesses in a narrative form, that the "testi- 
mony closed," falls far short of showing aifirmatively that ail the 
évidence has been reported. A statement of that kind merely 
marks the conclusion of the hearing or the trial. It does not affirm, 
even by inference, that the bill contains ail the évidence; and it is 
entirely consistent with the assumption that some évidence, either 
oral or documentary, has been omitted. Elliott, App. Proc. § 823, 
and cases there cited. 

It is further assigned for error tliat the trial court erred in in- 
structing the jury as follows: 

"ïhe évidence In this case shows that, when plaintiffi was put to work at 
the place where he was injured, he saw that there was a shaft and coupling 
on the same, revolving near by the place in the ceiling where he was to work. 
It is claimed on the part of the plaintiff that he could not see, or ascertain 
by the use of his sensés, that there were set screws protrudlnj:; on the coupliug, 
ils has been shown to be the fact. Uuder those circuuistances, piaintilï him- 
self assumed ail risks and dangers connected with working near a revolv- 
ing shaft and coupling which was smooth, and not provided with any pro- 
truding bolts or screws, but he did not assume the risks connected with work- 
Ing near a coupling provided with protruding bolts or screws, as has been 
shown to be the fact in this case; aud if his injuries were caused by thèse 
protruding bolts or screws, and would not hâve been caused by a smooth 
coupling, then he cannot hâve been said to hâve assumed the risks connected 
with working near thèse protruding bolts and screws." 

This portion of the charge, when considered in connection with 
the plaintiff's testimony, appears to us to hâve been erroneous and 
misleading. In the course of his examination as a witness, the 
plaintiff testified, in substance, that two or three days prior to the 
accident he saw the employés of the shoe companj' putting up the 
sliaft by which he was subsequently injured, and observed at the 
tinie that it was being put up in sections, which would nece-ssitate 
the use of couplings; that on the morning of the accident, when he 
was directed to go upon the scaffolding for the purpose of white- 
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wasliing thé ceiling above tlie sh.aft, he noticed tlie coupling, and 
saw that the sLaf t was in rapid motion ; that as he began to work 
he tried to keep away from it, because lie was afraid of it, and was 
apprehensive that he might get hurt if he touched it. In other 
words, the plaintiff's own testimony warranted an inference that 
he knew that the shaft was not perfectly smooth, and that there 
might be some slight projections in the vicinity of the couplings, 
which would catch his clothing if it came in contact with the shaft. 
Under thèse circumstances it was erroneous to instruct the jury, as 
the court did instruct it, in substance, that because the plaintiff 
claimed "that he could not see that there were set screws protrud- 
ing on the coupling" when it was in motion, therefore he "did not 
assume the risk connected with working near a coupling provided 
with protruding bolts or set screws." If the plaintiff was conscious 
that he might get hurt if his clothing came in contact with the coup- 
ling, and if he tried to keep away from the coupling for that reason, 
then it would seem to be a reasonable déduction from his testimony 
that he was aware of the aJleged latent dangers connected with the 
revolving shaft when he began to work in proximity thereto. The 
gênerai rule of law stated in the foregoing instruction, that an em- 
ployé does not assume the risk of being hurt by unknown and latent 
dangers incident to the place where he is set to work, is not denied ; 
but the important issue in the présent case appears to hâve been 
whether the alleged latent dangers were not in fact well known to 
the plaintifE, and assumed by him. As we hâve sufQciently shown, 
there was évidence from which a jury might well hâve inferred that 
he knew that the shaft was not entirely smooth, that he might get 
hurt if his clothing came in contact with it, and that he tried to 
avoid it for that veiy reason, but in a thoughtless moment suffered 
his arm to approach too near to the shaft, and by so doing sustained 
an in jury from the very risk that he had apprehended and assumed. 
For error in the instruction the judgment is reversed, and the cause 
is remanded for a new trial. 



UNITED STATES v. WILSON et al. 

(District Court, D. Oregon. July 31, 1895.) 

No. 3,594. 

1. JuET — Préjudice — Evidence. 

For ttie purpose of impenehlng the verdict of a jury in a criminal case, 
tlie défendant, upon a motion for a new trial, offered the affidavit of one 
S. to the effect tliat one of the jurors, before being talten upon the jury, 
had said to S. that he would like to get on the jury, and to "cinch" the 
défendant. This statement was eontradicted by the juror, and no ex- 
planation was offered of the failure of S.— who was deeply interested in 
the defendant's behalf, and was présent at the trial— to disclose the cir- 
cumstance until after the trial. Held, that the aflidavit was Insufflcient to 
impeach the verdict. 

2. New Trial — Docdments Improperly in Possession ot' the .Jury. 

tfpon the trial of several défendants for conspiracy, some 50 letters were 
admitted in évidence provisionally, subject to further proof. Though no 
further proof was offered, the letters were taken to the jury room, and 
remained in the possession of the jury two hours; until they were sent for 
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by the judge and removed. Durlng this time the jury were reading and 
discussing the letters. Only three of the letters contained statements 
claimed to be prejudicial to the défendants, and thèse, under the instruc- 
tions given by the court relative to other letters in évidence, could not 
hâve been regarded by the jury as évidence against the défendants on 
the only litigated issue. Held, that the jm^'s possession of the letters 
was no ground for a new trial. 
8. Same — Statbmknts as to PenaiiTY tor Crime. 

In reply to an inquiry by the jury, the court, vpith the consent of the de- 
fendants' attorney, informed them of the penalty for the crime with 
whlch the défendants were chargea. The attorney for the United States 
then stated that It was wlthln the power of the court to impose a nominal 
penalty, to which the court added that the jury were not, therefore, to 
infer that if the défendants were found guilty the court would impose 
such a penalty. Beld, that thèse proceedlngs afforded no ground for a 
new trial. 

This was an indictment against John Wilson, James Lotan, and 
Seid Back for a violation of Rev. St. § 5440. After a verdict of 
guilty, the défendants moved for a new trial. 

Daniel R. Murphy, U, S, Atty., John M. Gearin, Spécial Counsel, 
and CSharles J. Schnabel, Asst U. S. Atty., for the United States. 

0. W. Fulton, Raleigh Stott, W. W. Thayer, Rufus Mallory, and 
George G. Stout, for défendants. 

BELLINGER, District Judge. The défendants James Lotan and 
Seid Back move for a new trial on the following grounds: That 
the évidence is not sufBcient to justify the verdict ; that the verdict 
is against law; misconduct of the jury; errors of law occurring at 
the trial. 

The défendants submit the affldavit of Garibaldi Stahr, who swears 
to statements made to him, while the jury was being impaneled 
by S. A. Hart, to the effect that he (Hart) would like to get into the 
jury box; that he would like to cinch that Ghinaman, — meaning the 
défendant Seid Back. Hart was, shortly after the alleged state- 
ments were made, taken upon the jury, after having sworn in his 
examination touching his qualifications to serve on the jury, that 
he had not talked with any one about the case, and had no préju- 
dice against the Chinese défendant, or his race. Thèse statements 
attribiited to Hart by Stahr are contradicted by the afadavit of the 
juror himself. Stahr says that the statement of Hart was in an- 
swer to his own statement that he would "like to get in that jury 
box," and this was assumed by défendants' attorneys, in the argu- 
ment of the motion, to mean that Stahr was a friend of Seid Back, 
and desired to get on the jury so as to acquit him of the crime for 
which he was being tried. If such an affldavit could, under any 
circumstances, be allowed to impeach a juror, still this afflant is 
not, in my judgment, entitled to belief. There is no attempt to ex- 
plain why Stahr should not hâve made the disclosure contained in 
his affldavit until after a verdict was returned against the défend- 
ant. Hart was sworn on the jury on May 21st. Stahr did not 
inform any one of Hart's alleged statements to him until the date 
of his affldavit, May 28th, although he was deeply interested in be- 
half of Seid Back, and was in attendance at the court room in the 
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hope that he miglit hâve an opportunity to serve him. The attor- 
neys for this motion confess themselves unable to explain Stahr's 
silence during the trial. It is incredible that having this important 
fact to communicate, and being deeply interested in the welfare of 
Seid Back, he should have kept silent for a period of one week, and 
until after the verdict was rendered. 

The fact principally relied upon in support of the motion grows 
out of the possession by the jury for a time of what are knoAvn as 
the "Dunbar Letters." There are between 50 and 60 letters written 
by Blum and Dunbar to Haj. John Wilson, at Victoria, and relat- 
ing, 80 it is claimed, to the conspiracy charged in the indictment. 
The admission of thèse letters in évidence was objected to by the 
défendants on the ground that they were not proven so as to entitle 
them to be read in évidence. The court was of this opinion, and, 
in the state of the proof as to this, admitted the letters "provision- 
ally,"— subject to further proof, or to such further examination as 
to the proof already made as should relieve the existing doubt as 
to their admissibility. No further proof was ofiered, nor was any- 
thing further said, concerning thèse letters, until the attorney for 
the government, in the elosing argument to the jury, undertook to 
discuss them. On objection being made, the court refused to per- 
mit him to discuss the letters, because they liad not been referred 
to by the attorneys for the défendants in their argument to the jury, 
and because of the state of the proof concerning them. Some two 
hours after the jury had retired to deliberate on their verdict, the 
judge of the court, remembering thèse letters, asked one of the at- 
torneys for the government if they had been taken to the jury room ; 
and, upon receiving an aiïirinative answer, he at once sent a bailiiï 
to the jury room, with instructions to bring the letters away, which 
was done. The affldavits of some of the jurors kccompany this mo- 
tion. As to thèse letters, they show thatj "during most of the" two 
hours during which they were in possession of the letters, "différent 
jurors were reading and discussing" their contents. Only three of 
the letters are claimed to be prejudicial to the défendants. Thèse 
three letters refer to the amount of money necessary to be charged 
and coUected at Victoria to secure passage to Portland, and the 
landing hère, of Chinese laborers. In one of them the writer says : 

"Now be very eai-eful what you do. First, we waat to pay the banks and 
I cannot work hère on less than §60 50 for L and 10 for certificates and fare 
oa str. dôwn.", 

The second of thèse three letters contains the following: 

"Now be very careful. I reqnire $50 each to get them through. 10 fare 
to the boat s6 ybti can pay the other 40 to the bank. That only means 100 
to cle9,n them: up. Supiwse you get 10 each trip, we can do ail in three 
months. You must remember I have to put up the money hère before they 
get ofC so you will have to ccllect and remit before the steamer arrives hère." 

The third letter repeats the statement in the above quotation as 
to the necessity the writer is under to "put up hère [in Portland] 
before they get ashore." 

Thi'ee of the jurors make af&davits in défendants' behaU, in im- 
peachment of their own verdict. Two of thèse affldavits state the 
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opinions of tlie aflGiants that certain other matters particularly stated 
were prejudicial to the défendants. The disposition of thèse jurors, 
as shown by thèse affldavits, malîes it reasonably certain that if 
either of thèse three letters was read or discussed, to their knowl- 
edge, by any one or more of the jury, or if they believed any of the 
jurors had read thèse particular letters, they would bave stated the 
fact in the affidavits made by them. There is no inference that, 
out of some 50 or 55 letters, thèse 3 were read. To authorize an 
inference that the jury were influenced by matters not proper for 
their considération, and prejudicial to the défendants, the fact that 
such matters came to their knowledge should be shown. There can 
be no inference upon an inference, — no inference that the jury were 
influenced from an inference that they saw the 3 particular letters 
out of the interdicted batch of 55. But, if the jury did see thèse 
letters, they could not hâve considered them as tending to connect 
thèse défendants with the crime charged, under the very explicit in- 
structions of the court as to other letters properly in the case, — 
known as the "Mulkey Letters." As to thèse letters, the court in- 
structed the jury as follows: 

"You may conslder the letters known in tbis case as the 'Mulkey Letters.' 
Tliese letters do not dépend for their proof of authenticity wholly upon the 
testimony of Blum. There Is the testlmony of witnesses, not accoinplices, 
tending to prove that thèse letters are in Mulkey's handwritlng, but as to 
this there is a confliet In the testimony. If thèse letters were written by 
Mulkey, they tend to establish the conspiracy, and to connect Mulkey with It; 
but any références you may find in. thèse letters and In the Dunbar letters 
to other défendants, not connected with such letters, if you should find such 
références, are not compétent évidence tending to connect the persons so re- 
ferred to with such conspiracy. The connection of such other persons must 
be otherwise shown." 

This subject was furtlier adverted to by the court at the conclu- 
sion of the charge, when the following proceedings were had : 

"Mr. Fùlton (for the défense): We do not waiit any other exceptions than 
those that were taken at that time, and ma.rked, I think. Witlî this addi- 
tion, I think probably your honor did not Intend to state it as you did, or 
possibly I mlsunderstood you. You stated that acts or déclarations of a co- 
conspirator was not sufilcient of itself, — I don't know whether you used the 
Word 'itself,' or not,— was not sufficient to connect other parties with the con- 
spiracy. The Court: I did not wish to qualify my statement to the jury by 
the Word 'itself.' I say that the acts and statements of one conspiiutor do 
not tend in any degree to prove the connection of another person charged 
with the conspiracy; that such connection muet be established by independent 
évidence, not by the acts in pursuance of the conspiracy of the conspirators 
themselves from whom the acts proeeed; and I illustrated that by saylng 
that, for instance, the références in the Mulkey letters to other défendants 
are not to be taken as proving the connection of the other défendants with 
the conspiracy, but are merely to be taken— those letters are — as proving the 
existency of a conspiracy, and Mulkey's connection with it, and Blum's. Mr. 
Fulton: That was what I desired." 

Under thèse instructions, the jury could only consider thèse let- 
ters as tending to prove the existence of a conspiracy between Blum, 
Dunbar, and Wilson; and, if the plea of not guilty had the efEect 
to put this in 'issue, it was, at most, but a technical déniai of the 
existence of a conspiracy as charged between thèse three persons. 
There was no attempt to deny the existence of a conspiracy on the 
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trial. The attorney who opened the case for the défense admitted 
the existence of a conspiracy that at least included Jackling and 
Blum, and he stated that they might hâve been assisted by Dunbar. 
Another of the attomeys for the défense, in his concluding argument 
to the jury, said: 

"Now, I am willlng to concède that Jackling and Blum and Sig Baer were 
in the conspiracy. I haven't aay doubt but what they were, and I don't know 
but what there were more. There were others in the conspiracy with them. 
But that does not prove, gentlemen of the jury, that thèse parties were in 
that conspiracy; not at ail." 

This shows that there was no issue of fact on the trial as to the 
existence of what was constantly referred to during the trial as "the" 
conspiracy. The issue was as to the connection of the défendants 
on trial with that conspiracy; and, as to this issue, the rights of the 
défendants were not affected, under the instructions of the court, 
by the Dunbar letters. 

The jury having returned for further instructions, and having, 
after such instructions were given, asked the court what the pun- 
ishment was, provided for the crime charged, the court inquired of 
défendants' attorney Mr. Fulton if there was any objection to an an- 
swer to the question asked. Mr. Fulton said there was no objec- 
tion. The court then stated to the jury the substance of the provi- 
sion of the statute on that subject. Thereupon the attorney for the 
United States stated that it was within the power of the court to 
imprison the défendants for one day, and impose a fine of one dollar. 
In response to this statement by the attorney for the United States 
the court said, addressing the jury: 

"You are not to Infor from the statement made by the attorney for the 
United States that if the défendants are found guilty the court wlU only im- 
pose a nominal punlshment upon them." ' 

The object of this remark by the court was to prevent the jury 
from acting upon the suggestion or belief that a verdict of guilty 
would only resuit in a nominal or light punishment It cannot be 
presumed, in the face of this statement by the court, that the jury 
would be influenced by the remark of the attorney for the United 
States to retum a verdict against the défendants, under the belief 
that the court would impose only a slight punishment. The state- 
ment of the court to the jury had a contrary tendency, — a tendency 
to warn them that the punishment would not be as suggested by the 
attorney for the United States, since it warned them against any 
inference of that character. The motion for a new trial is denied. 



UNITED STATES v. THOMAS. 

(District Court, S. D. Oalifomla. July 8, 1895.) 

No. 742. 

Ckiminal Law— Indictment— Rbv. St. § 5470. ' 

An indictment which charges that the défendant did ald in buying, re- 
ceiving, and selling a draft, "linowing that said draft had been stolen 
and embezïled," is insufflclent, under' Kev. St. § 5470, whieh imposes a 
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penalty for alding in buying or receîving articles of value stolen or em- 
bezzled from the mail, since it fails to allège any offense; the acts of 
stealing and embezzllng being distinct, and inconsistent with each otber. 

This was an indictment against W. F. Thomas for violation of Rev. 
St. § 5470. The défendant demurred to the indictment 

George J. Denis, U. S. Atty., for the United States, 
W. H. Shinn and Sam. Hamilton, for défendant. 

WELLBORN, District Judge. Section 5470 of the Eevised 
Statntes, which défendant is charged with violating, provides: 

"Sec. 5470. Any person who shall buy, receive, or conceal, or aid In buying, 
receiving or coneealing any note, bond, draft, * • * or any otber article 
of value * * * knovcing any such article or thing to bave been stolen or 
embezzled from tbe mail, or out of any post office, brancb post office, or otber 
autborized depository for mail matter, or from ajiy person having tbe custody 
tbereof, sball be punished by a fine of not more than two tbousand doUars 
and by imprisonment at bard labor for not more tban five years." 

The indictment charges that the défendant "did, linowingly, will- 
fully, unlawfnlly, and feloniously, aid in buying, and recei\1ng, and 
selling, a certain article of value, to wit, a draft, * • * knowing 
that said draft had been stolen and embezzled." Besides the gênerai 
ground of demurrer that the indictment does not state facts sufiS.- 
cient to constitute an offense against the laws of the United States, 
it is specially objected that it is uncertain, for the reason that it can- 
not be determined therefrom whether the draft was stolen or em- 
bezzled. The case of U. S. v. Fero, 18 Fed. 901, cited on behalf of 
the government, is not directly in point, and, so far as it does apply, 
seems to sustain, rather than answer, the objection. That case holds 
that the gênerai rule that a count in an indictment which charges 
two distinct offenses is bad does not apply to a case where the several 
acts charged, though enumerated in the statute as constituting dis- 
tinct offenses, are consistent with each other, and appear to form 
parts of the same transaction. A careful study of the case shows 
that under the principle which it enunciates, if the offenses charged 
are either inherently répugnant, or so distinct that they could not 
be construed as différent stages in one transaction, the pleading 
would be bad. In that case the statute under which the défendant 
"was prosecuted enacted that "every person who shall receive any 
money or other valuable thing, under a threat of informlng, or as a 
considération for not informing, against any violation of any internai 
revenue law, shall, on conviction thereof, be punished," etc. The in- 
formation charged that the défendant received money "under a 
threat of informing, and as a considération for not informing," etc. 
The court, in holding the information not duplicitous, used the fol- 
io wing language: 

"There can be no doubt that the transaction may be such as to make a 
case of receiving money both under a threat of informing, and as a considéra- 
tion for not informing, and. If tbe acts of tbe party are so combined as to con- 
stitute a single transaction, but one ofCense is committed. Clearly, the in- 
formation in this case must be construed as alleglng such a transaction, and 
therefore as alleging a single offense. The allégation of the pleading, in 
substance, Is that on the 27th day of October, Lewis N. Fero dld receive 
from Matthias Bourgeois five dollars, under a threat of informing, and as a 
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consMeration for not informing, ,agalnst Mm. Tlie ttme Is flxed. A day is 
named. , AiSlngle transaction is necessarily to be implied from the allégation. 
ïHe jneaiiing of the averment is that the threat was made; that the money 
was paid; that the considération for the payment was that the défendant 
would not inform; and so it foUows, as the necessary meanlng aud effect of 
the ayerment, that the money was paid both under a threat of informing, 
and as a considération for not informing, and that there was but one trans- 
action, involving the commission Of but one offense." 

To the same effect is the ruling of the court in the case of U. S. 
V. Nunnemacher, 7 Biss. 131, Fed. Cas. No. 15,903, — one of the cases 
approvingly referred to in the case of U. S. v. Fero, supra. In the 
former of said cases, at page l34, the court quotes from a Missouri 
case as folio ws: 

"When a statute, in one clause, forblds several things, or créâtes several 
offenses iu the alternative, whlch are not répugnant In their nature or penalty, 
the clause is treated, in pleading, as. thoiigh it created but one offense, and 
they may be uaited conjunctively in one count" 

Thus it appears that the essential condition, upon wMch several 
things disjunctively forbidden in one clause of the statute may be 
conjunctively united in the same count, is that they are of such a 
nature that they may be considered as parts of the same transaction. 
This condition does not exist in the présent case. The terms "thef t" 
and "embézzlement" cannot characterize the same act, because they 
are répugnant to, and irreconcilable with, each other. The cases 
above cited, if not dtrectly in point, are at least closely analogous to, 
and, I think, determinative of, the présent case. It seems to me that 
an accurate statement of the objection to the indictment hère is not 
that it is uncertain, or that it st^tes in one count two offenses, but 
that it fails to state any offenfee whatever; that the crime sought to 
be chargéd is that the défendant aided in buying and splling a draft, 
knowing the same to hâve been stolen or embezzled, whereas the 
charge in the indictment is that the défendant knew that the draft 
was stolen and embezzled ; and that this last allégation being the 
statement of a manifest împossibility, and therefore nugatory, the 
indictment fails to stâte an essential élément of the offense sought 
to bé charged. I am of opinion tliat the objection is well taken. 
Thé demurrer is sustained. 



LEATHERBEE et al. V, BROWN. 

(Circuit Court, D. Massachusetts. September 16, 1895.) 

No. 617. 

Patents — Infringbment Buits — Pi.ea in Equity. 

' A plea to a bill for intringément alleged that défendant never made, 
used, or S61d any article embodying the patented invention, and that the 
alleged infringement was committed, if at ail, solely by a foreign corpora- 
tion of which he was treasurer. Ucld, that the plea was not bad as 
tendering two issues, but should be construed as raising the single ques- 
,, ' tion whether a bill would lie against dç.fçndant personally for an infringe- 
]' ' pp^ent committed, if at ail, by a foreigii corporation of whlch he was an 
', officèr. il' ..- • , . ' 

"■ This wâs a bilï; iû ^quity by James "D. Leatherbee and others 
.against M, W. Brpwn fpr alleged iniriagement of a patent. Oom- 
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plainants moved to strike from the Aies à plea filed by the dé- 
fendant 

James E. Maynadier, for complainants. ^ 

Edward S. Beach, for défendant. 

COLT, Circuit Judge. This is a bill in èquity, charging the de- 
fendant with infringement of complainants' patent, and praying 
for an injunction and an account of profits and damages. ïlie 
défendant has filed a plea setting up that he never made, used, or 
sold, or caused to be made, used, or sold, any téléphone receiver 
embodying the invention of the patent in suit, and that the alleged 
infringement complained of was committed, if committed at ail, 
solely by the Thompson-Brown Electric Company, a corporation 
organizèd and existing under the laws of the state of New York, 
of which he is treasurer. The présent hearing was had on com- 
plainants' motion to strike the plea from the files on the ground 
that it tenders two issues — First, that the défendant has not in- 
fringed; and, second, that the foreign corporation of which the 
défendant is treasurer has infringed, if any infringement has been 
committed. 

The counsel for complainants contends that if he sets the plea 
down for argument it is an admission of noninfringement, beciause 
he admits the truth of the facts alleiged in the plea, and, if he joins 
issue on the plea, the proofs must necessarily be the same as if the 
défendant had flled his answer, denying infringement. In his 
brief he states his position as follows: 

"It is submitted that the plea in the case at bar toust be Strldken froïa the 
files, for the reason. that thç complainant cannot set it down for , argùtnent 
without àdmltting that défendant has never made, used, or sold, or Caused to 
be made, used, or sold, any article embodying the invention of the patent in 
suit, and also àdmltting that the alleged Infringement, if any, was committed 
by a foreign corporation, and that défendant was not a joint tort feasorwith 
that corporation. But theBe are facts which canno't be admltted, and which 
complainant should not be compelled to try twlce— First, by joining issue on 
the plea, and proving the falsity of the alleged facts in that Issue; and there- 
after proving their falsity on final hearing on bill, answer, replicatign, and 
proofs." 

The construction of the plea by complainants' counsel seenis to 
me to be wrong. Oonsidered as a whole, the plea was intended 
to raise, and, in my opinion, does raise, a single question,— whether 
a bill in equity for the infringement of a patent can be brought 
against the défendant, personally for an infringement committed, 
if committed at ail, by a foreign corporation of which he is an ofift- 
cer. The complainants' counsel admits that if the plea had Only 
alleged that the acts complained of were committed by the de- 
fendant solely as an offlcer of the Thompson-Brown Electric Com- 
pany, and not otherwise, he would offer no objection; and the dé- 
fendant'» counsel admits that this is the only question raised by 
the plea. Upon the facts brought ont at the hearing on motion 
for preliminary injunction, it is clear that this is the real question 
which both parties wish to bave raised and determinëd. 

It is true, as contended by the counsiel for complainants, that the 
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naked question of iufringement cannot be raised by plea. Sharp 
T. Reissner, 9 Fed. 445; Kom v. Wiebusch, 33 Fed. 50. It is also 
equally true that where the infringement complained of bas not 
been committed by the défendant, but by another person, this issue 
may be tendered by plea. Boston Woven Hose Co. v. Star Rubber 
Oo., 40 Fed. 167; Linotype Co. v. Kidder, 65 Fed. 853. 

TJpon a proper construction of the plea, considered as a whole, 
and which agrées with what defendant's counsel says it means, and 
with what complainants' counsel déclares would be a proper plea, 
I must deny the motion to strike the plea from the files. Motion 
denied. 



HBATON PENINSULAR BUTTON-FASTBNBR CO. V. SCHLOCHT- 

MEYER. 

(Circuit Court, S. D. Ohio, W. D. July 22, 1895.) 
No. 4,775. 

1. Pleadino in Patent Casks— Profbbt of Patent— Demuskeb to Bii.i,. 

A blll containing this langnage, "Ail of -whicli wlll more fully appear 
by the said letters patent, or by a copy of the same duly certified from 
the records of the patent office, and in this court to be produeed as your 
honors may direct," makes formai profert of the patent, so that It may be 
considered on demurrer to the blll. 

2. Same— Infringement Sdits— Jcdicial Notice oit Phiob Art. 

In determining the validity of a patent on demurrer to the bill, courts 
will take judlcial notice of matters of common knowledge relating to the 
State of the art; but the judge must be careful to distinguish between his 
own spécial knowledge and what Is strictly withln the field of common 
knowledge, and the matter must be so plain as to leave no room for doubt. 

3. Same- Description dp Phiob Art— Estoppel. 

The description In the spécification of the exlsting state of the art bears 
upon the construction of the patent, and is a limitation of the grant. It 
forms the représentations upon which the grant is obtained, and the pat- 
entée Is estopped to say that such représentations were incorrect. 

i. Same — Button-Fastening Staples. 

The Vinton and the Prentice patents, Nos. 324,053 and 451,070, respect- 
Ively, both for improvements la button-fastening Staples, held void, on de- 
murrer, for want of invention. 

This was a bill by the Heaton Peninsular Button-Fastener Com- 
pany against Schlochtmeyer, for infringement of two patents for 
improvements in button-fastening staples. 

Jas. H. Lange, Odin B. Roberts, Gardner Perry, and S. L. Swartz, 
for complainant. 
Taggart, Knappen & Denison, for respondent. 

SAGE, District Judge. The bill is for an injunction and account 
against défendant as an infringer of two patents, owned by com- 
plainant, for button-fastening staples, — ^the flrst being No. 324,053, 
to John H. Vinton, Aûgust 11, 1885, and the second No. 451,070, to 
George W. Prentice, January 26, 1891. 

The défendant demurs upon the grounds: First, that it is ap- 



HEATON PENINSULAB BUTTON-FASTENEE CO. V. SCHLOCHTMEYER. 693 

parent upon the face of the letters patent referred to, that the two 
inventions and improvements described and claimed therein cannot 
be used conjointly in the same structure; second, that the Vinton 
patent is invalid for the reason that the improvements described and 
claimed did not, in view of the state of the art within common knowl- 
edge, and of which the court will take judicial notice, constitute 
patentable invention; and, third, that the Prentice patent is invalid, 
for the same reason. The flrst ground of demurrer was abandoned 
upon the argument, and upon the averments of the bill was untenable. 
That a demurrer to a bill for infringement will be sustained in 
any case where it is apparent to the court that the alleged improve- 
ment does not involve patentable invention, although the bill allèges 
novelty and utility, is well-established. The demurrer admits only 
those facts which are well pleaded, and an allégation of fact in one 
part of the bill, which by inspection of the entire bill appears to be 
untrue, cannot be said to be well pleaded. 

In WoUensak v. Keiher, 115 U. S. 96, 5 Sup. Ct. 1137, the suprême 
court held, upon inspection of the original and the reissued patent, 
and upon demurrer to the bill, that the original spécification was not 
insufficient or defective, and that the sole object of the reissue was 
to enlarge the claim, and sustained the demurrer, notwithstanding 
the averment of the bill that the original patent was inoperative 
or invalid by reason of an insufficient or defective spécification, 
which insuflQciency or defect had arisen through inadvertence, ac- 
cident, or mistake. 

In Richards v. Elevator Co., decided by the suprême court of the 
United States, May 20, 1895, and reported in 71 0. G. 1456, 15 
Sup. Ct. 831, Mr. Justice Brown, delivering the opinion of the court, 
said that: 

"Whlle patent cases are usually dlsposed of upon bill, answer, and proof, 
there Is no objection, if the patent be manlfestly invalid upon its face, to the 
point belng raised on demurrer, and the case being determined upon the issue 
80 formed." 

The patent in that case was for a grain-transferring apparatus, 
and the claims were for combinations which the court held to be 
for a pure aggregation of old éléments. It was not claimed that 
there was any novelty in any one of the éléments of the combina- 
tion. The court said that they were ail perfectly well known, and, 
if not known in the combination described, were known in combina- 
tions so analogous that the court was at liberty to judge of itself 
whether there was any invention in using them in the exact com- 
bination claimed. In the language of the opinion, the justices of the 
court "did not feel compelled to shut their eyes" to certain well- 
known facts in référence to the use of grain elevators in transferring 
grain from railway cars to vessels, — that this method involved the 
use of a railway track, entering a fixed or stationary building, an 
elevator apparatus, an elevator hopper scale for weîghîng the grain, 
and a discharge spout for discharging the grain into the vessel. Ap- 
plying to the patent thèse facts, and other facts referred to in the 
opinion, which were not averred in the bill but were generally 
known, the court held that the combination claimed was a pure ag- 
v.69F.no.7— 38 
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gregation, and afl&rmed the decree of the court below, dismissing the 
bill. • 

The patents sued upon in this case are for improvements in but- 
ton-fastening staples, to be used in attaching buttons to shoes. The 
Vinton patent describes a staple made of wire. The claims are as 
foUows: 

(1) "As an article of manufacture, a button-fastening staple composed of 
•wire, the legs of which are provlded wlth V-shaped points broader than the 
dlameter of the wire from which the staple Is made, the cutting edges of both 
of said points being substantlally at right angles to the length of the staple 
head, substantlally as descrlbed." 

(2) "A staple fastener for leather work, it havlng V-shaped points spread 
, wlder than the dlameter of the wire, and set at one side of the center of the 

wire formlng the legs above the point, to thus compel the staple to elinch uni- 
formly in the desired direction, substantlally as descrlbed." 

The Prentice patent described a wire staple of similar gênerai con- 
struction. The claim is as follows: 

"A one-piece metallic button fastener, substantlally unifoi-m in size through- 
out, conslstlng, essentially. In an arc-shaped crown or top and two curvilinear 
side portions diverging from said crown or top, the whole formlng a body 
portion, the curvilinear contour of the inner wall of which follows substan- 
tlally the curvilinear contour of thè outer wall thereof, or is parallel tbere- 
wlth, and an attaching portion conslstlng of two prongs or legs substantlally 
parallel with each other and depending from the extremities of the body por- 
tion, tlie junction of the legs with the body portion formlng corners or bear- 
ing shoulders to deflne said body portion, and to limit the pénétration of the 
legs of the fastener tato the material to which It Is to be attached, substan- 
tlally as described." 

The bill makes profert of the letters patent in this language: 
"Ail of which wlU more fuUy appear by the said letters patent, or by a 
copy of the sameduly certlfied from the records of the patent office, and in 
this court to be produced as your honors may direct." 

This is a formai profert, and is sufflcient to make the letters part 
of the bill, so that they may be considered on demurrer. Dickerson 
V. Greene, 53 Fed. 247; Bogart v. Hinds, 25 Ped. 484. Courts, in 
deterniining the validity of a patent, will take judicial notice of 
matters of common knowledge relating to the state of the art. 
This proposition is supported by the décision of the court in Richards 
V. Elevator Co., cited above, where the court referred to facts uot 
set f orth in the record, but recognized because they were perf ectly 
well known. 

The rule suggested by Judge Blodgett in Manufacturing Co. v. Ad- 
kins, 36 Fed. 554, imposes a proper limitation, to wit, that the court 
must Ifeep strictly within the fleld of common knowledge, and the 
judge inust be careful to distinguish between his own spécial knowl- 
edge and what he considéra to be the knowledge of others in the fleld 
or sphère where the device is used. "But when thè judge before 
whom rights are claimed by virtue of a patent can say from his own 
observation ànd expérience that the patented device is in principle 
and mode of opération only an old and well-known device in common 
use, he may act upon such knowledge. The case must, however, 
be so plain as to leave no room for doubt; otherwise, injustice may 
be done, and the right granted by the patent defeated, without a 
hearing upon the proof." 
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In Root T. Sontag, 47 Fed. 309, the patent was held invalid on dé- 
marrer, and the court said that, upon investigation of the question 
whethér the patent was void upon its face by reason of want of nov- 
elty or patentable invention, the court might "take judicial notice 
of a thing within the common knowledge and use of the people 
throughout the country." 

In Brown v. Piper, 91 U. S. 37, the suprême court took judicial 
notice of the ice-cream freezer in common use throughout the coun- 
try, and, as illustrating the common knowledge on the subject of 
the art involved, referred to Ure's Dictionary of Arts, Watt's Dic- 
tionary of Ohemistry, and the American Encyclopœdia. That court, 
also, in Terhune t. Phillips, 99 U. S. 593, took judicial notice of the 
common use and knowledge of corner sockets for show cases; in 
Slawson v. Railroad Co., 107 U. S. 654, 2 Sup. Ct. 663, of reflectors 
for directing the rays of a lamp to any desired spot; in King v. 
Gallun, 109 U. S. 102, 3 Sup. Ot. 85, of the customary trade packages 
of plug tobacco; and in Phillips v. City of Détroit, 111 U. S. 600, 4 
Sup. Ct. 580, of the method of constructing pavements by preparing a 
foundation, placing the blocks thereon, and fllling the space between 
with sand. 

In New York Belting & Packing Co. v. New Jersey Car Spring & 
Rubber Co., 30 Fed. 785, Judge Wallace held a patent for a design 
for rubber mats invalid upon demurrer to the bill, taking judicial 
notice of the fact that the design was old as applied to other fabrics, 
and holding that its application to rubber mats did not involve in- 
vention. On appeal the suprême court (137 U. S. 445, 11 Sup. Ct. 
193), Justice Bradley pronouncing the opinion, sustained the decree 
so far as the first claim was concerned, "for the reason stated in the 
opinion," which he quoted, including the portion where the judge be- 
iow took judicial notice of the fact that the design was old as applied 
to other fabrics; but Justice Bradley thought that, as to the other 
more limitéd claims, proof should hâve been heard. 

In Buckingham v. Iron Co., 51 Fed. 236, Judge Blodgett held a 
patent void on demurrer to the bill because the court, from common 
knowledge, took notice that the structure was old. 

In Wall V. Leck, 61 Fed. 291, a demurrer to the bill was sustained, 
the court concluding, from an inspection of the spécification, that the 
patent did not cover anv patentable process. This décision was 
afflrmed by the court of appeals (13 C. C. A. 630, 66 Fed. 552) in 
February, 1895, and it appears that the court resorted to a certifled 
copy of the patent, outside the bill, to ascertain its contents. 

In Industries Co. v. Grâce, 52 Fed. 124, Judge Putnam recognized 
that by making profert of the letters patent the spécifications were 
made a part of the bill, and said that a bill in equity did not neces- 
sarily make ail the statements of fact contained in a contract or 
letters patent or other instrument proper parts of its pleadings, 
either by referring to them, or by annexing them as an exhibit, or 
by making profert, or by reciting the ténor at length. Claims of the 
patent become a fundamental portion of the allégations of the bill 
so far as they are relied upon by the complainant The judge added : 
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"So everythlng In the spécifications whlch must be resorted to by tbe court 
In construing the claims mlght be consldered as part of the complalnant's 
pleadings. But ail portions which merely set out the state of the art, like ré- 
citals of (acts In contracta or other instruments, are more or less conclusive 
oa the party who sets them up, yet In the eyes of the law explainable, and 
not absolutely presumed to hâve been so alleged as to become the subject of 
demurrer. * * * It is true that, so far as the spécification contains any 
représentations whlch, if erroneous, may be presumed to hâve misled the pat- 
ent ofiice to the détriment of the public, the patentée may be estopped." 

On the other hand, Judge Putnam said that a patent should not 
be forfeited because of inapt and somewhat inaccurate descriptions 
of the state of the art, or where, as in the case before him, the state 
of the art had been set out somewhat confusedly and with qualifica- 
tions. AU this must be taken in connection with prier cases, which 
were not criticised nor referred to by Judge Putnam, and from 
which evidently he did not intend to dissent, and in which the spé- 
cifications were referred to for facts which had direct bearing upon 
the scope of the patent and the construction of its claims. The 
patent is, as is well said by counsel for défendant in their brief, the 
title deed through which the complainant must dérive ail his rights. 
It is the grant of a monopoly, aad, with rare exceptions, every state- 
ment of the prior state of the art therein contained bears upon the 
construction, and is a limitation of the grant. The description in 
the spécification of the existing art, and of the applicant's improve- 
ments, form the représentations upon which he obtains the grant. 
Having done so, he is estopped to say that his représentations were 
incorrect. If the récitals of the state of the art do not tend to limit, 
explain, or nullify the grant, they are of no possible pertinence, even 
if the same facts were f uUy proved aliunde. If, on the other hand, 
they do hâve such tendency, the patentée is bound thereby, and the 
patent must be construed in the light of the facts so recited. 

In the light of the décisions above cited, let us look to the patents 
in this case. The staple shown and described in the Vinton patent 
is made of wire, and is of à U-shaped form. It is expressly stated 
in the spécification that the gênerai outline or form is the same as in 
the early Ely patent, to which express référence is made, and which is 
therefore a part of the Vinton spécification. Inspection of the Ely 
patent establishes the absolute identityof the Ely and Vinton staples, 
so far as gênerai form and shape are concerned. Vinton's improve- 
ment consisted in making a V-shaped point, the apex of which is lo- 
cated at one side of the center Une of the leg of the staple, and which 
is pressed, swaged, or flattened, and thus made broader thaa the 
diameter of the wire from which the staple is produced. That is the 
only possible novelty in the Vinton patent. The setting of the 
points at one side of the center Une of the leg of the staple, and the 
making of the staple with slightly incurved legs, so that it will clinch 
in the desired direction, are fully shown in the Ely patent, and ad- 
mitted to be old by the Vinton spécification. Making the cutting 
edge of the staple points at right angles to the length of the staple 
head was a matter involving nothing more than ordinary mechanical 
skill. 
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Now, it is a matter of common knowledge that if a round wire is 
pointed, by being pressed or swaged or flattened upon two sides, the 
diameter of the point will be and must be greater than the diameter 
of the wire. The making of such broadened points upon nails and 
Staples was a matter of common knowledge years before the date of 
Vinton's patent. The old eut nail was made in this form for the 
very purpose mentioned in the patent, — that the broad, flattened 
point might eut a slit in the wood through which the shank would 
enter, and thereby prevent splitting the wood. So it was with 
common nails and staples. With référence to the patentability of 
such an improvement the case of Double-Pointed Tack Co. v. Two 
Eivers Manuf'g Co., 109 U. S. 117, 3 Sup. Ct. 105, is cited, and is per- 
tinent 

The Prentice patent is for a button fastener dififering from the 
Vinton and Ely fasteners only in trifling particulars. Prentice took 
almost the exact form of the Vinton staple with the beveled ends, 
and made a slightly différent angle between the body of the legs, so 
as to make the crown portion with a double reverse curve instead 
of a single curve. Prentice provided his staple with a sort of sup- 
plementary crown, leaving shoulders against which the legs might 
be clinched. The old paper staple, in common use long before Pren- 
tice's patent, had a flat top against which the legs clinched, the top 
and the legs lying parallel after the clinching opération was finished. 
If such a staple was required to hold the eye of a button, or any sim- 
ilar object, a portion of the crown must be raised so as not to bind 
against the paper or cloth or leather; and, the neeessity being ap- 
parent, mechanical ingenuity was ail that was involved in the requi- 
site change of form. 

The complainant's patents are invalid upon their face for want of 
invention. The demurrer will be sustained, and the bill dismissed, 
at the complainant's costs. 

MATHESON v. CAMPBELL. 

(Circuit Court, S. D. New ïorlj. July 27, 1895.) 

1. Patents— AssiGNMBNT in Fobeign Oountey— How Pkoyed. 

Au assisjnment made in a foreign country, and purporting to hâve been 
executed before tlie consul gênerai of the United States, is sufficiently prov- 
ed by his signature and the United States consulate gênerai seal. 

2. Samb— Anticipation oï- Peodcct Patent— Concbaled Chemical Formula., 

ïhe faot that an alleged antieipating chemical compound was commer- 
cially sold and used in this country prier to the date of the application does 
not invalidate the patent, when such compound was made in a foreign 
country by a secret process, not discoverable by Inspection or analysis. 
Boyd V. Cherry, 50 Fed. 279, followed. 
8. Samb — Sufpiciency dp Spbcipicatioks. 

A patent for producing a dye from coal-tar produets should describe the 
process with such clearness and certainty that an ordinary manufacturer 
of aniline colors, having such ordinary knowledge as existed in this coun- 
try at the date of the patent, would be enabled by Its Instructions to carry 
ont the process suceessfully. 
-4. Samb— MisnsE op Chemical Tbrms. 

The use of "nitrate" of sodium for "nitrlte" of sodium, in the spécifica- 
tions of a patent relating to the manufacture of a coloring compound from 
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coal-tar products, held not such a misuse of terms as would invalidate the 
patent; it aippeârlng that no oiie sMlled In the art would be misled there- 
by, and that the use of "nitrate" for "nitrlte" was common in the earller 
patents relating to the particular art. 

5. Same— Validity of Patent — Effect of Limitation. 

The rule that a patent must be construed in conformity with the self- 
imposed limitations contalned in ita claims may be invoked in support of 
the validity of the patent as well as in déniai of infrlngement. 

6. Same— Intbrpbètation of Patents. 

The fact that a patent Is for a meritorious Invention of a primary charac- 
ter is entitled to considération, in determining whether mistalses in the 
spécifications which would not in fact mislead persons skilled in the art 
should be permitted to invalidate the patent. ' 

7. Same —Définitions of Chemical Terms. 

The words "technically pure," as used in référence to substances em- 
ployed in chemical processes, mean pure in the ordinary acceptation of the 
tenus of the art. "Chemically pure" means absolutely pure. 

8. Same — Dbpects and Omissions in Spécifications — Pkoduct Patent. 

The spécifications of a patent for a color compound produced f rom coal- 
tar products contain the following: "We take one of the compounds corre- 
sponding to the gênerai formula, E (SO3 H) x— N-N— do He NH2 (a) ob- 
tained by the reaction of diazo-sulphonic acids alpha-naphthj'lamine, and 
converted into the diazo-azo compound with the necessary quantity of 
nitrous acid. This diazo-azo compound is then allowed to react upon 
naphthol or naphtliol-sulphonic acids in an allialine solution. As an ex- 
ample, we shall describe the process of carryingi out the manufacture of 
the dark blue azo coloring matter, which we call 'naphthol black.' We dis- 
solve thirty-flve kilograms naphthylamine disulphonate of sodium in three 
hundred liters of water acidulated with thirty kilograms of muriatic acid, 
twenty-one degrees Baume,: and diazotize by addition of seven kilograms 
of nitrate of sodium In aqueous solution at a low température, Thereupon 
elghteen kilograms of chlorhydrate of alpha-naphthy lamine dissolved in five 
hundred liters of water are poured into the above mixture while constantly 
stirring. The diazo-azo compound thus formed is allowed to act upon a 
solution of thirty-six kilograms of beta-naphthol-alpha-disulphonate of so- 
dium (sait R) kept alkaline by addition of twenty kilograms ammonia of 
twenty per cent. The immediately formed coloring matter séparâtes com- 
pletely by addition of common sait. It is then flltered, and ia delivered to 
the trade as a black paste, or in solid form." This description, so far as 
it relates to the spécial process, omits to describe one necessary step, name- 
ly, a second diazotization, whereby the diazo-azo compound meutioned is 
produced. Ucld, that the omission was immaterial, because'— First, the 
gênerai formula set forth provides for the conversion of the amido-azo 
compound into the diazo-azo compound; second, because the référence in 
the latter part of the spécification to a diazo-azo compound would be suffi- 
cient to inform any praclical coal-tar color manufacturer that a second di- 
azotization was necessary; and, third, because any one skilled in the art 
would understand at once that the second diazotization could be accom- 
plished by merely repeating the fl.rst as previously dlrected and explained. 

9. Same. 

The gênerai formula set forth in the s>peciflcations covered about 100 dif- 
férent substances, only a few of which wlll produce the naphthol black 
when treated by the spécial process descrlbed; and complainants clalmed 
that the patent covered ail of thèse bodies which should be found, on ex- 
perlment, to produce the desired coloring matter, as boing équivalents of 
the naphthylamine disulphonate of sodium called for In the spécial pro- 
cess. Held, that this " broad claim was inadmissible, for the inventors 
could not be allowed to thus appropriate ail the available substances in 
advance of experiment; that the gênerai formula and statement might, 
however, be fairly considered as a disclosure of the gênerai character and 
sco'pe of the discovery, inserted merely to assist to a better compréhension 
of the spécial process afterwards set forth; that the patent was limited 
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te the partlcular substance mentloned In the description of the specla] 
process; and that, as thus llmlted, it was valld, notwlthstanding the un- 
warranted attempt to cover ail the other avallahle bodies by meana of the 
gênerai formula and statement 

10. Samb— PuRiTT ov Chemicals. 

On a question as to the sufflciency of the description contalned In the 
spécifications of a patent for producîng a dye from a coal-tar product, de- 
fendant's expert chemist testifled that, In producing the napbthylamlne- 
dlsulpho acid requlred by the patent, he procured the correct raw mate- 
riaîs, and followed the directions of the spécifications, but that after ob- 
taining the acid he did not test It to ascertafn its purity. He was unable, 
from the acid thus produced, to obtain the deslred results. Three experts 
for complainant stated that they readily produced the deslred dye by fol- 
lowing the patent, but that they tested their acîds, after producing them, 
to see that they were technlcally pure. The patent prescrlbed no such 
tests, but it appeared that a practical chemist or manufacturer of coal-tar 
dyes at the date of the patent would, as a matter of common practlee, bave 
tested the purity of the materials used. Held, that the failure of defend- 
ant's expert must be attributed to impuritles In his acids, and that the 
tests used by complainant's experts were to be regarded, not as experl- 
ments outside the patent, which were necessary to render it operative, but 
rather as mère simple and ordinary tests, whlch any practical and con- 
scientions chemist would make lu the ordinary course of manufacture, and, 
hence, that the omission of the patent to prescribe theni did not invalldate 
It 

11. SaMK— ASSIGNMENT OF PATENT— PAST InFRINQEMENTS. 

In a suit for infringement of a patent for a dyelng compound, the only 
évidence of Infringement was the sale by défendant of a can of allegied In- 
fringing dye prier to the tlme when complainant procured his patent by 
assignment. The assignment did not purport to transfer any right of ac- 
tion for prior Infringements. Eeld, that on this évidence the suit could not 
be malntained. 

13. Same-— CoLOB COMPOCNDs— Coal-Tab Products. 

The Hoffmann & Welnberg patent, No. S45,901, for a naphthol-black 
color compound produced from coal-tar products, eonstrued, and held 
valid and infrlnged. 

This was a suit in eqiiity by William J. Matheson against John 
Campbell for infringement of a patent for a color compound pro- 
duced from coal-tar products. 

Henry P. Wells, for complainant. 

Oowen, Dickerson & BrOwn, for défendant; 

TOWNSEND, District Judge. Final hearing on bill for Injunc- 
tion and accounting. Complainant allèges infringement of patent 
No. 345,901, for naphthol-black color compound, granted July 20, 
1886, to Meinhard Hoffmann and Arthur Weinberg, and assigned to 
complainant July 10, 1888. 

A preliminary question suggested by défendant is whether an as- 
signment which purports to bave been executed before the consul 
gênerai of the tJnited States of Frankfort-on-the-Main, Germany, is 
sufficiently proved by the signature of said consul gênerai and the 
United States consulate gênerai seal. I think this proof is suf- 
ficient, under the statutes of the United States and of the state of 
New York. Rev. St. U. S. § 1750; PharmicaJ Ass'n v. Tilden, 14 Fed. 
740; Houghton t. Jones, 1 Wall. 702. 



800 FEDERAL KEPOKTER, Vol. 69. 

The record herein discloses a séries of complicated questions of 
Chemical compositions, processes, and analyses, involved in the ap- 
plication of the gênerai law of patents to the claimed chemical prod- 
uct. The elaborate and exhaustive brief of counsel for défendant 
forcibly présents an array of défenses supported by the testimony 
of an able expert, and by the results of skillful cross-examination. 
The détermination of the issues raised has been f ound the more dif- 
ficult by reason of the mass of expert testimony concerning chem- 
ical characteristics and laboratory processes, which the court can- 
not verify by inspection or experiment, and by the uncertainty as 
to how far thèse matters -would be understood by one skilled in the 
art. A brief preliminary statement of the character of the subject- 
matter of the controversy, apart from its most technical chemical 
features, will be helpf ul in studying the development of the case. It 
has further seemed more désirable, even at the expense of some 
répétition, to présent and dispose of only a single question at a 
time. 

The patent is for a new coal-tar coloring product, called "naphthol 
black." It is described as a black color, is called a black dye, and 
is used for dyeing dark shades, commonly called "black." As a 
matter of fact, there is no such thing as an absolute or actual black 
dye. The artificial coaltar colors employed in dyeing black, either 
-alone, or in admixture with other colors, generally dye dark blue 
shades, which hâve the appearance of black, and which, when suf- 
ficiently concentrated, are commercially known as "black colors." 
In view of thèse facts, the patentées claim; "As a new product, 
the herein-described dyestuff or coloring matter, of a black color 
iind capable of dyeing shades of dark blue, as set forth." The word 
"black" will be used herein in its popular meaning, as applied gen- 
erally to colors. In this sensé, the patent in suit was the flrst 
printed publication which described a process by which a black 
dye could be obtained from coal tar, and claimed the resulting prod- 
uct. Prior to its discovery, logwood had been generally used, in 
admixture with yellow, to dye a black color. It has a great ad- 
vantage over logwood, in that it produces a beautiful black on the 
fiber to be dyed, without the use of mordants. It has been exten- 
sively adopted in the industries in place of logwood, and its sales 
hâve continuously increased. Its utility is not disputed. The pat- 
ent was the first disclosure of a new, important, and highly meri- 
torious discovery. 

Before proceeding to a considération of the spécification, the 
gênerai character of the chemical processes involved will be briefly 
stated: Certain aniline colors derived from coal tar are known as 
"azo componnds"; the word "azo," derived from "azote," or "nitro- 
gen," being used to show that thèse compounds contained nitrogen 
in the form of nitrous or nitric acid. Among the chemical pro- 
cesses used in the création or development of coal-tar colors is 
that of azotization. To azotize such a color is to treat it with 
nitrogen. To diazotize is to unité two nitrogen atoms to a hydro- 
carbon radical, and to form a diazo compound. A répétition of the 
process, or rediazotization, forms a diazo compound. The gênerai 
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formula, "R (SOa H)x— N-N— Cio He NH2 (a)," inclndes the sulpho- 
acids of any radical, — a group comprising a great number and variety 
of colors. 

The foregoing gênerai statement is not derived from the record 
or briefs, but is inserted merely as an aid in understanding the terms 
used and processes described. 

The patent in suit eontains seTeral errors. The product claimed 
therein cannot be produced by foUowing strictly the process as 
described. "Nitrate" is used in the place of "nitrite." The speci- 
ic description of a second diazotization is omitted. One of the re- 
ducing tests is ambiguously stated. It is only by following a 
process in which the first two errors are correeted that a blaek dye 
can be produced. The spécification of the patent in suit is as 
foUowa: 

"We take one of the eompounds correspondlng to the gênerai formula, K 
(SO3 H)x— N-N— Cio H9 NH2 (a), obtainfid by the reaction of diazo-sulphonic 
uclds upon alpha-naphthylamine, and convert it into the diazo-azo compoond 
with the necessary quantity of nitrous acid. This diazo-azo componnd is ther 
allowed to react upon naphthol or naphthol sulphonic acids in an alkallne solu- 
tion. As an example, we shall describe the process of carrying out the manu- 
facture of the dark-blue azo coloring matter, which we call 'naphthol black.' 
We dissolve thirty-flve kilograms naphthylamfne disulphonate of sodium in 
tliree hundred liters of water acidulated with thirty kilograms of muriatic acid, 
twenty-one degrees Baume, and diazotize by addition of seven kilograms of 
nitrate of sodium in aqueous solution at a low température. Thereupon eight- 
een kilogirams of chlorhydrate of alpha-naphthylamine dissolved in flve hun- 
dred liters of water are poured into the above mixture while constantly stir- 
ring. The diazo-azo compound thus formed is allowed to act upon a solution 
of thirty-six kilograms of beta naphthol-alpha-disulphonate of sodium (sait R) 
kept alkallne by addition of twenty kilograms ammonia of twenty per cent. 
The immediately formed coloring matter séparâtes completely by addition of 
common sait. It is then filtered, and Is delivered to the trade as a black 
paste, or in solid form. Naphthol black produees on the ûber in an acidulated 
bath dark-blue shades. It is very soluble in water, insoluble in spirit, and 
dissolves in strong syilphuric acid with green color. Reducing agents destroy 
the color-formlng aJpha-naphthylamine besldes other products." 

The spécification first states the class of coloiing matters to 
v,hicli the invention relates, discloses the genei'al character of the 
discovery, and describes generally the nature of the chemical 
opérations upon a class of products or colors inclnded under a 
broad gênerai formula. Then foUows a spécifie description of the 
process employed in treating one of thèse products, naplithyl, in 
order to obtain the patented color. There is considérable contro- 
versy over thèse two descriptions, and it will be important to keep 
them distinct. They will therefore be hereafter referred to as the 
"gênerai description" and "spécial process," respectiyely. 

The patent relates to a method for manufacturing coloring mat- 
ters belonging to the azo group. The formula of said gênerai de- 
scription covers from 100 to 500 products. Dr. Schweitzer, the 
chief expert for complainant, déclares that the effect of the direc- 
tions for treating any one of the eompounds, corresponding to the 
gênerai formula, R (SOs H)x — N-N — Cio Ha NH2 (a), was to say, 
if you treat any sulpho acid of any radical according to the direc- 
tions in this spécification, you will get a color producing black. 
He then adds: 
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"Oî courteè, wltb the change 6f the radical tBére is a change of the chemicah 
composition, pf the product; but in the arts the patent, in efEeet, déclares that 
one is the équivalent of the other, and may be used as a substitute for the 
other, and that they are therefore technically the same." 

Wiiile,, technically, they would not hâve the same chemical com- 
position, by reason of substitutions made in the gênerai formula,. 
causing différences in the position of the atoms in the différent 
molécules, it was claimed that no chemical analysis would show any 
différence in the products obtained from following the process of 
the patent, and that ail of them would hâve the same effect in the 
arts. Actlng upon this theory, Dr. Leibmann, the expert for de- 
fendant, made a séries of experiments with thèse coloring matters 
or bodies claimed as équivalents, following the description or gên- 
erai formula of the patent in suit. He testifled that the colors so 
prodqced were not technical substitutes in the art, and that by fol- 
lowing said description he could produce a variety of colors, but 
no color which, by itself, would dye black. He says that by follow- 
ing exactly the method of the spécial process he could obtain only 
orange, brown, and purple; by following the method of the gênerai 
description, almost any conceivable color, except black, could be 
produced. Dr. Liebmann also testifled to a séries of experiments 
following the spécial process of the patent, with both the necessary 
corrections as insisted upon by complainant. In thèse experiments 
he made use of the G-, acid, the R acid, and the Ter Mer Dahl acid, 
either of which, acting upon soda, would produce the naphthylamine 
disulphonate of sodium called for in the spécial process of the pat- 
ent. The résulta in each case were practically the same as those 
already stated. The patentées undertook, by their gênerai for- 
mula, to cover every body or color in the azo group which, whea 
treated by their process would give the product of the patent. In 
this attempt they used such broad terms as included a large num- 
ber of bodies, of which very few, when treated according to the di- 
rections of the patent, would produce the patented color. Counsel 
for complainant claims that no one skilled in the art would hâve 
been misled into supposing that ail of the hundreds of bodies in- 
cluded under the gênerai formula would produce the patented prod- 
uct. He furthersays: 

"The inventors were entltled to protect themselves agalnst such as might 
try to steal their broad discovery by the gênerai statement that many of the 
bodies included in the gênerai formula might, when subjected to their process, 
produce naphthol black, and that the products so produced from those that 
did work were the équivalents of the product resulting from the spécifie ma^ 
terials set forth in the example. Without this, or something of the kind, the 
real invention could hâve been appropriated with impunity, and this ploneer 
patent for a most valuable discovery would bave been almost valueless to the 
inventors." 

I do not understand the law to be so that an inventor can thus 
speculate on the équivalents of his claimed invention, and thereby 
oblige the public to resort to experiments in order to détermine the 
scope of the claims of his patent. It is admitted that the gênerai 
formula covers over 100 différent bodies. The patentées déclare 
that they are équivalents. This, in regard to the opération of chemic- 
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als, means "equally good." Tyler v. Boston, 7 Wall. 327, The 
patentées say, according to complainant's expert, "If you take any 
sulpho acid of any radical, aad treat as we direct you, you will get 
a color pmducing black." In faet, very many of thèse bodies are 
not équivalents, and will not produce a black color. Whether tbis 
statement is true or false, as applied to a particular color, can be 
ascertained only by experiment Complainant's expert says, "As far 
as those bodies are concerned, a chemist would be obliged to ex- 
periment in order to find out the faet inquired about." If the ex- 
periment succeeds, the patentées claim the body as an équivalent. 
If it fails, they disclaim it. The law requires that the description 
in a patent for a chemical discovery should be especially clear and 
distinct. The rule and the reason are stated by Mr. Justice Grier 
in Tyler v. Boston, supra, as follows: 

"A macnine which conslsts of a combination of devices Is the subject of In- 
vention, and its effects may be calculated a priori, while a discovery of a new 
substance by means of chemical combinations of known materials is empir- 
îcal, and discovered by experiment." 

Counsel for défendant bas furnished the court with a copy of the 
opinion of the lord chancellor in Simpson v. Holliday, 13 Wkly. Bep. 
577, in which a question similar to that presented herein was de- 
cided adversely to the complainant. There a patentée described 
two separate chemical processes for the production of a certain dye. 
One process was ineffective. It was claimed, however, that as this 
ineffective process was so described that a person of ordinary knowl- 
edge and observation would reject it, and adopt the other, no one 
would be misled. But the lord chancellor declared the patent void, 
and dismissed the bill, saying that while it is true that errors which 
could not possibly mislead, such as those appearing on the face of 
a spécification, would not vitiate a patent — 

"The proposition is not a correct statement of the law, if applied to errors 
whicli are discoverable only by experiment and further inquiry. Neiflier is 
the proposition true of an erroneous statement in a spécification, amounting to 
a false suggestion, even though the error would be at onoe observed by a work- 
man possessed of ordinary knowledge of the subject" 

Judge Shepley, in Jenkins v. Walker, Holmes, 123, Fed. Cas. No. 
7,275, says: 

"When the spécification of a new composition of matter gives only the 
names of the substances which are to be mixed together, without stating any 
relative proportion, undoubtedly it would be the duty of the court to déclare 
the patent void, and the same rule would prevail when it was apparent that 
the proportions were stated ambiguously or vaguely; for in such cases it 
would be évident on the face of the spécification that no one coxild use the 
invention without flrst'ascertaining by experiment the exact proportion of the 
différent mgredients required to produce the resuit intended to be obtained. 
The spécification must be in such fuU, clear, and exact terms as to enable 
any one skilled in the art to which it appertains to compound and use the in- 
vention; that is to say, to compound and use it without any experiments of 
bis own." Moody v. Fiske, 2 Mason, 119, Fed. Cas. No. 9,745. 

It seems to me that this attempt of the patentées to cover this 
gioup of bodies, and thereby to appropriate products not embraced 
withiu their discovery, should not be countenanced. Discovery can- 
uot be claimed in advance of experiment. There is no considéra- 



604 FEDERAL BEPOBTEB, Vol. 69. 

tion whereon to found the contract for the enjoyment of the mo- 
nopoly implied by the grant of the patent. 

It is further claimed that, if the patent is to be construed to 
cover the alleged équivalents embraced within the gênerai formula, 
it is anticipated. The facts bearing on that point, omitting techni- 
calities, are as follows: Of the colors included among the équiva- 
lents embraced in the gênerai formula and description, two, namely, 
diazobenzole-mono-sulpho-acid and diazo-naphthalene-mono-sulpho- 
acid were .commercially sold and used for dyeing bla:ck in this coun- 
try prior to the date of the application for the patent in suit. The 
former color is a fast violet. When mixed with yellow, it dyes 
black. The latter is a blue violet, or azo black, and is now known 
to be naphthol black. The chief answer to this claim of anticipa- 
tion, with référence to the gênerai formula, is that thèse colors 
were made by a secret process in Grermany, not discoverable by in- 
spection or analysis, and that the invention was not présent in this 
country, nor published or described, at the date of the patent in 
suit. The défendant cites the case of Oohn v. Corset Ce, 93 U. S. 
377, in support of the proposition that a patent for a product may 
be anticipated by showing or describing the product, without de- 
scribing the mode of manufacture. There, the complainant had 
patented a certain form of corset. He did not exhibit or claim the 
process of making. The anticipating spécification, in conneotion 
with the known state of the art, was sufificient to enable one skilled 
in the art to make the patented corset, and for that reason the pat- 
ent was declared invalid. I fail to see the application of that dé- 
cision to this case. The considération received from the disclosure 
of the diseovery to the public is the foundation of the right to the 
monopoly of the patent. As against an original discoverer, the law 
recognizes no distinction between the lost art, the abandoned 
experiment, and the secret process. Whether the conception slum- 
bers buried in the ashes of the past, lies inchoate in the brain of 
the would-be inventer, or is locked in the breast of its creator, it 
cannot afterwards be dug up, developed, or set free, to question the 
title of the complète création first brought forth into the world of 
knowledge, and thus, as the flrst born, the rightful heir to the pat- 
ent estate. As against an original inventor, anticipation is not 
shown by prior use of the invention under conditions which fail to 
disclose its composition or opération. Such knowledge of the in- 
vention should be accessible to the public. In Boyd v. Cherry, 50 
Fed. 279, 283, Judge McCrary says: 

"If the alleged prior use ot the process waa under such clrcumstances that 
the f)ublic obtained no knowledge of the mode of its opération, or of the ré- 
sulta to be obtained by it, there is no prior use, within the meaning of the 
patent law. If kept secret by the first inventor until the second bas dls- 
covered it and given it to the public, the latter wiU be protected, for it is to 
him that the public is indebted; it Is from him that the public has received 
value." 3 Rob. Pat 152. 

Irrespective of the légal questions raised by the f act that the com- 
position of thèse colors was unknown, it appears that thèse colors 
are not anticipations, if the scope of the patent is limited to the 
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spécial process. While both are embraced witMn the gênerai for- 
mula, neither belongs to the class or body named in said spécial 
process, namely, napbthylamine-disulpho acid. It is proved that 
fast violet is the soda sait of aniline paramono^sulpho acid, while 
azo black is the sodium sait of beta-naphthyl-sulpho acid. In short, 
thèse colors, alleged as anticipations, are mono-sulpho acid products. 
The color of the patent is a disulpho acid product. Further chemical 
facts are shown in support of this déniai of anticipation, but 
they are merely cumulative, and need not be stated hère. They 
show, generally, that the starting material named in the spécial 
process of the patent is radically différent from that of either of 
said colors. In view of the conclusions reached, the considération 
of thèse matters was unnecessary; but it has seemed désirable, in 
the peculiar circumstances of tlds case, to pass upon the varions 
points raised, in order that they may be more readily presented upon 
appeal. 

A further défense, which is direoted against the whole patent, is 
its inaccuracy and insufficiency, by reason of which, it is said, it is 
practically inoperative. It is claimed that thèse errors are so mis- 
leading as to render the patent void. One branch of this subject 
has already been considered in connection with the experiments of 
defendant's expert following the gênerai description, and as to 
which he testifled he obtained as a resuit, purple, drab, brown, and 
other colors. Defendant's expert made further experiments, follow- 
ing the corrected instructions of the spécial process, without ob- 
taining the product of the patent. It is admitted that said product 
can only be obtained by making certain changes in said spécial 
process, namely, by changing the word "nitrate" to "nitrite," in line 
28 of the spécification, and by adding a direction for a second diazo- 
tization of the compound before it acts upon the solution of beta- 
napthol-alpha-disulphonate of sodium. "Nitrate" of sodium in the 
patent appeared as "nitrite" of sodium in the original application, 
but was afterwards altered by the attorneys for the applicants. The 
mistake does not appear to be material, for the experts for oom- 
plainant testify that no one skilled in the art would be misled by 
the mistake. The chief reasons given are that it was well known 
at the date of the patent that it was necessary to use nitrite of 
sodium to carry out the diazotization in the manufacture of coal- 
tar colors, and that the use of the word "nitrate" for "nitrite" was 
common in the earlier United States azo patents. It is manifest 
from the whole évidence that this error is immaterial. 

The next error is in the omission to describe, or provide for, the 
second diazotization, whereby the amido-azo compound is converted 
into a diazo-azo compound. The spécial process of the patent, up to 
a certain point (line 33), describes a diazo compound. It is next re- 
ferred to as a diazo-azo compound. The file wrapper shows that the 
original application contained directions for a second diazotization, 
after waiting 12 hours, by the addition of muriatic acid and nitrite 
of sodium. It does not appear how this or the preceding error oc- 
curred. The complainant argues that they were due to the ignor- 
ance of the patent solicitors in this country. The défendant con- 
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tends that, as the patentées manifestly originally understood and 
correctly stated the process, thèse errors were intentionally inserted 
into the spécification, in order to mislead. In the absence of any 
proof other than what appears from the record, it has seemed just to 
test their materiality by the inquiry whether they were of such a 
character as to mislead one skilled in the art, and thereby deprive 
the public of the benefit of the alleged invention. As already stated, 
it does not appear that the use of the word "nitrate" instead oÊ "ni- 
trite" was in fact misleading. The testimony of complainant's ex- 
perts has satisfled me that the second error also is immaterial, be- 
cause they show — First, that the gênerai formula provides for the 
conversion of the amido-azo compound into the diazo-azo compound ; 
second, that the référence to the compound, in line 34 of the spécifica- 
tion, as a diazo^azo compound, would be sufficient to inform any prac- 
tical coal-tar color manufacturer that a second diazotization was 
necessary; and, finally, that any one skilled in the art would hâve 
understood at once that the necessary second diazotization could be 
accomplished by merely repeating the flrst diazotization as directed 
and explained in the spécification. This view is conflrmed by the 
fact that while the learned expert for the défendant attributed a sé- 
ries of the failures in his experiments to the errors caused by follow- 
ing the process of the patent, he did not state that they were such as 
would mislead a person skilled in the art, and no witness was called 
to deny the statements of complainant's experts on this point. 

A further error occurs in the tests stated in the spécification, but, 
as this chiefly concerns the question of infringement, it will be con- 
sidered in that connection. 

Counsel for défendant claims that the whole patent is invalidated 
by reason of said gênerai formula and description. I hâve not been 
able to adopt this view, for the folio wing reasons: 

Said gênerai statement may be fairly considered as a disclosure 
to the public of the gênerai character and scope of the discovery, in- 
serted merely as a help to a better compréhension of the spécial pro- 
cess of the patent. As is stated by complainant's expert, a chemist 
would more readily understand the process and reactions from such 
a graphical formula than from a gênerai description. A comparison 
of said statement with the spécial process, and an examination of the 
claim, show that the gênerai formula only describes the class of bod- 
ies to which naphthyl belongs, and covers only the first step in the 
reaction. It does not profess to give a resulting color or product. 
This was the first printed publication of such a coal-tar process and 
product. While it may be questioned whether the gênerai formula 
and description, as a matter of law, could be construed, as claimed 
by complainant's counsel, so as to cover ail the bodies included 
therein, yet, even if this construction be assumed, it does not appear 
Chat it was based upon experiment, and it does not purport to bp ^ 
complète description of the necessary process. When, however, the 
patentées undertake to describe the complète process, and to claim 
the resulting product, they confine the application of the process to 
a single body, and the tests and claim to a single product. It does 
not appear that a person skilled in the art, upon reading the patent, 
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would hâve been misled into supposing that ail the compounds cot- 
ered by the gênerai formula would produce the patented color, or, 
upon an examination of the whole patent, would hâve understood 
that it purported to describe ail the bodies included under the gên- 
erai formula. The patentées say that "the présent invention relates 
to a new method for manufacturing blue to violet coloring matters 
belonging to the azo group." They then say, "We take one of the 
compounds corresponding to the gênerai formula," etc., and treat and 
couvert it Then follows the spécial process for obtaining one of the 
various "coloring matters belonging to the azo group," namely, naph- 
thol black, with appropriate tests, and a claim limited to the single 
product of the spécial process upon the spécial body "naphthyl." 

Purthermore, no principle has been more flrmly established and 
consistently applied, in the fédéral courts of last resort, than that 
the patent must be construed in conformity with the self-imposed 
limitations contained in the claims. Groth v. Supply Co., 9 C. G. 
A. 507, 61 Fed. 284; McClain v. Ortmayer, 141 U. S. 419, 12 Sup. 
et. 76; Manufacturing Co. v. Weeks, 9 C. C. A. 5.55, 61 Fed. 405. 
The application of this principle of construction may be invoked 
in support of the validity of the patent as well as in déniai of in- 
fringement. In the case at bar the claim is confined by "the 
herein-described dyestuff * * * as set forth." The only dye- 
stuff described is the filtered coloring matter, delivered to the 
trade as a black paste, or in solid form, of the spécial process. 
The gênerai statement contaius no référence to a product. Mani- 
festly, the daim could not be construed to cover any body other 
than the naphthyl of the spécial process, either upon the question 
of infringement or validity. I am aware that thèse views do not 
accord with the broad claims of the complainant's counsel, but 
the above construction seems to me the only one justifled by an 
interprétation of the whole instrument. The attempt of com- 
plainant's counsel and experts to torture tliis incomplète, uncîaiui- 
t'd, gênerai disclosure of the discovery into an nnwarrimtcd appro- 
priation of hundreds of bodies, in advance of experimeut, has fur- 
nished to défendant some of the strongest évidence in support of 
the arguments against the validity of the patent. 

I conclude, therefore, that tlie multifariousness of the gênerai 
formula doeg not invalidate the whole patent, but that said patent 
may be valid, at least where so limited as to embrace only the 
product of the spécial process, deânitely stated, and applied to 
naphthylamine-disulphonate of sodium, as specifically claimed. 

Even if the scope of the patent be thus limited, the gênerai 
formula and description, under the familiar rule of construction, 
may be resorted to in order to interpret and explain the whole pat- 
ent. The spécial process describes in détail the method of making 
"naphthol black" from the chemicaî product or sait, naphthyla- 
mine-disulphonate of sodium. At the date of the patent in suit 
the term "naphthylamine-disulphonate of sodium" wa.s known as 
covéring some four or flve naphthylamine-disulpho acids. Upon 
three or thèse acids, namely, beta-naphthylamine acid R., beta- 
naphthylamine acid G., and Freund's acid, experiments were made 
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by the experts on each, side. The experts for complainanfs suc- 
ceeded in producing tlie color of the patent in every case. The 
single expert for défendant entirely failed in one case; in others, 
the results were inconclusive. Ail the experts are eminent sel- 
entists. AU swear they faithfuUy foUowed the directions of the 
patent. Upon this proof the counsel for défendant makes the fol- 
lowing claim, namely, that such patents should be so plain, under 
the statute, as that an ordinary manufacturer of aniline colors, 
having such ordinary knowledge as existed in this country at the 
date of the patent, should be enabled by the instructions of that pat- 
ent to carry ont successfully its process. This point is well taken. 
The following considérations will be conflned to such eridence as 
relates to experiments following the corrected method of the spécial 
process: 

Dr. Liebmann, the expert for défendant, admits that after he 
had failed in his experiments, following the directions of the pat- 
ent, he succeeded in producing, from the G. acid the color of the 
patent by the use of a secret process, not described in the patent, 
but invented by him. He admits that, at the date of the patent 
in suit, technically pure G. acid was manufactured, and used in 
the préparation of dyestulfs. With the Preimd's acid he came 
nearest, except as above, to obtaining the product of the patent. 
The color was a bluish violet. Dr. Liebmann claims that it did 
not correspond with the properties described in the patent, and 
was not produced either by following the instructionsi of the pat- 
ent alone, or with the added instructions of the art. He admits, 
however, that he should probably not hâve objected to the resuit 
if the patent had speciâed this acid. Dr. Liebmann testifles that 
the R. acid is the one which a chemist would bave naturally select- 
ed from those already named as included within the terms of the 
spécial process. He states that with this acid he was unable to 
produce the resuit of the patent by the use of ail care and pré- 
cautions. The considérations already suggested apply to this évi- 
dence. I shall assume the law to be so that if the spécification of 
a patent for a Chemical product purports to deflnitely describe the 
process of obtaining the product from certain bodies, and a person 
skilled in the art cannot obtain the resulf by the use of the method 
described, upon each one of the bodies included in said description, 
the patent is invalid. For this reason, among others, the claim 
that Dr. Liebmann practicaJly produced, or could hâve produced, 
the color of the patent from the G. and Freund acids, seems to be 
immaterial, provided the spécification is insufflcient as to the R. 
acid. Dr. Liebmann, for his experiments, used impure naphthyla- 
mine-disulpho acids; that is, neither chemically nor technically 
pure. The experts for complainant used technically pure naph- 
thylamine-disulpho acids. "Technically pure" means pure in the 
ordinary acceptation of the terms of the art "Chemically pure" 
means absolutely pure. The question is, what should or would 
the ordinary coal-tar chemist hâve done, in thèse circumstances? 
As this inquiry involves a close and difficult question, it wUl be 
necessary to examine the évidence at length. 
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Dr. Liebmann testifies that he procured the correct raw materials, 
and from them the acids were prepared, partly by himself , and partly 
by an assistant in his laboratory, according to the literature on the 
subject. It would only confuse the questions involved to state the 
Chemical processes by which thèse acids were prepared. It appears 
that Dr. Liebmann followed the instructions contained in certain 
standard chemical publications. Having thus prepai'ed them, he did 
not further identify them; that is, he did not test them to see whether 
they were pure, or mixed with other substances. He stated that he 
"examined the raw material, and followed the instructions given, and 
there was no necessity of further investigation of the identity of 
this body." It is stipulated that the testimony of complainant's ex- 
pert, Dr. Schweitzer, is to be considered as having been given also by 
Dr. Charles F. Chandler and Dr. Henry Morton. Dr. Schweitzer tes- 
tifies that Dr. Liebmann failed in his experiments, f oilowing the spé- 
cial corrected process, because he prepared and used impure naph- 
thylamine-disulpho acids, the impurities in which vitiated his resuit. 
Dr. Schweitzer says: 

"I myself prepared the napUthylamine-dlsulplio aelds mentloned by Dr. 
Liebmann, after the directions given by the authorities cited by him, only 
using the gênerai chemical knowledge of the date of the patent in suit to ob- 
tain technically pure acids. And with thèse acids, in every case, I suc- 
ceeded without difïlculty in obtaining the product of the patent In suit by 
following the process therein deseribed. It is obvions from Dr. Mebmann's 
testimony that he took no précautions to obtain his acids in a technically pure 
form; and sinee he failed, while I succeeded without difflculty, it seems 
clear that his failure was due to the modification of the reaction by the im- 
purities contained in his acids." 

He States that he has found, by the application of such tests for re- 
action as would naturally hâve suggested themselves to any onë 
skilled in the art, that the time allowed by Dr. Liebmann (eight 
hours) was not sufScient to couvert naphthol-disulpho acid E. to 
naphthylamine-disulpho acid E. Again, as to the préparation of the 
G. acid, Dr. Schweitzer says: 

"Although Dr. Liebmann knew that the calcium sait of this acid was very 
easily soiuble in water, he did not use this convenient property for the sépara- 
tion of this acid from foreign bodies, so as to obtain a practically pm*e acid 
for his experiments." 

Dr. Schweitzer concludes: 

"In the case of the G. acid, as in' the case of the acid R., Dr. Liebmann did 
not use tûe acid, but a mixture of the acid and other organic substances,— a 
mixture neither adapted to the process of the patent in suit, nor within its 
terms." 

In the préparation of the Freund acid, Dr. Liebmann followed the 
directions given in a standard work, but did not follow the spécifica- 
tions of the German patent to Freund for said acid, reprinted in said 
work. The évidence as to the use of the Q. and Freund acids is only 
material, for reasons already stated, as showing the gênerai character 
of the experiments testified to by Dr. Liebmann. The Ter-Mer-Dahl- 
acid experiments are not material, as it does not appear that this 
acid was known at the date of the patent in suit. Èo question is 
raised as to the character or use of the other chemicals named in the 
v.69F.no.7— 39 
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spécial proceas. Eaw materials sueh as are used in the process of 
this patent, and in other similar processes in chemical factories, are 
practically never chemically pure, but f or almost ail reactions tech- 
nicàlly pure bodies are used. Dr; Schweitzer, confirmed by Dr s. 
Ohandler and Morton, says the acids prepared by him, and separated 
from the raw product in its entiretj', were technically pure bodies. 
He says: 

"The gênerai toô'wledge taught everybody skilled in the art that there were 
impurities présent . In tl^e raw produets obtaiaed during the préparation of 
th© naphtbylaœine-disulpho acld. That: thèse impurities are deleterious to 
the naphthol-blacfc reaction I only conclude from the resuit of Dr. Liebmann's 
and my own experiments. Nâturally, the literature at the date of the naph- 
thol-black patent could net give us any information what Influence thèse im- 
purities would hâve on this new reaction, which was published for the flrst 
time. But the patent calls for naphthylamine-disulphonate of sodium, and 
States that such bodies will give naphthol black. It contains no statement 
how mixtures will work when subjected to that reaction." 

There are no statements in the literature of the art that the pro- 
cesses there given produce impure acids, or that it was necessary to 
remove any impurities; but Drs. Schweitzer, Chandler, and Morton 
say that every conscientious chemist would hâve added such simple 
opérations as would insure a pure product, and that everybody akilled 
in the art at the time of this patent carried out such opérations^ when 
called upon to prépare said acids. 

Some stress is laid upon Dr. Seh'weitzer's statement that he only 
concluded that the impurities in the raw materials were deleteri- 
ous to the naphthol-black reaction, from the resuit of his and 
Dr. Liebmann's experiments. This is explained, however, by the 
fa et that, having succeeded in the same experiments in which Dr. 
Liebmann failed, he assumed that the dilîerence in resuit came 
from the fact that Dr. Liebmann's materials çontained a mixtuw? 
of acid with foreign organic bodies, which vitiated his reactions. 
It will be remembered that with the Ev acid Dr. Liebmann did not 
obtain anything like the resuit of the patent. Assuming that the 
question of the sufflciency of the spécifications is narrowed down 
to a considération of the reactions with the E. acid, two points are 
presented by counsel for défendant: 

The first point is supported by the évidence that Dr. Schweitzer 
used a certain process, described by one Landshoff, in closed ves- 
sels, and obtained the product of the patent in suit, but did not 
use the other Landshoff process, with open vessels. The Landshoff 
closed-vessel process states that the conversion is carried out by 
heating under pressure dliring 24 hours. The Landshoff open-ves- 
sel process directs heating for 12 hours. The cross-examination 
covers a long and elaborate examination of the literature relating 
to the préparation of the E. acid. It appears therefrom that the 
patent for the second Landshoff process, not used by Dr. Schweit- 
zer, stated that the acid thereby produced was without bi-products, 
— meaning, therëby, Iree from secondary or foreign products or 
STibst'ajQces. Dr. Schweitzer declined to give an opinion as to 
whether the product of the second Landshoff process, treatad ac- 
cording to the method of the patent, would produce the naphthol 
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black of the patent, as he had never practiced said process, He 
did say, however, as foUows: 

"In my opinion, derived from my experiments when worlîing witti pressure, 
I shouia say that twelve hours would not be sufflcient to convert tlie whole 
«luantity of naplitliol-disulptio acid présent into naphthylamine-disulpho acid. 
The condition of such product of reaction would not answer to the require- 
ments ot the patent, which calls for naphthylamine-disulpho acid, and, when 
taken as a whole, it would, in my opinion, not give the product of the patent 
in suit." 

The second point is that as Dr, Liebmann, following the litera- 
ture, failed to obtain the patented product, and Dr. Scbweitzer 
only obtaîned it after repeated experiments and tests for purity, 
not referred to in the literature, the information contained in the 
patent is not legally sufflcient, To the gênerai considérations on 
this point the following may be added: 

It is f orcibly urged by counsel for défendant that the law would 
only require that a person skilled in the art should take the product 
stated by Landshoff to be free from bi-products for his experi- 
ments, without further tests, and that such processes of purifica- 
tion as are necessary to be carried on during the préparation of 
the color must be stated in the spécification of the patent. Thèse 
claims are opposed by the following considérations: As to the sec- 
ond Landshoff process, there is no admission or proof that its 
product would not produce the patented color, other than Dr. 
Schweitzer's opinion and reasons above stated. This opinion, not 
founded on experiment, practically questions only the correctness 
of the Landshoff statement that the open-vessel 12-hour product 
would be free from bi-products. It does not appear whethër 
Landshoff was or was not mistaken as to the freedom of his prod- 
uct from bi-products. Dr. Liebmann used the open-vessel process. 
The défendant failed to show by Mm, or by any other expert, 
that the product of the Landshoff closed-vessel process would be 
inoperatÎTe. In the absence of such proof, the insufflciency of the 
patent in suit will not be asaumed on that ground. 

Drs. Schweitzer, Chandler, and Morton — ^three eminent experts 
— agrée in repeated déclarations that the gênerai knowledge at 
the date of the patent taught everybody skilled in the art that 
there were impurities présent in the raw product obtained. They 
say (using Dr. Schweitzer's language) that the gênerai chemical 
knowledge would teach such person — 

"That the product of any of the described processes for the préparation of 
naphthylamine-disulpho acid would resuit in mixed products, since it was 
known that such was generally the case In complex réactions, such as that of 
the sulphuration of bodies of that kind. Since the patent was the flrst pub- 
lication of the napthol-black reaction he would not know what injurions efCect 
the foreign org-anic bodies of the mixture might hâve, and therefore, the 
patent calling for naphthylamine-disulpho acid, and not for naphthylamine- 
disulpho acid mixed with something else, would, as a matter of course, apply 
aU of the knowledge of the time to prépare as pure sulpho acids as possible. 
This I did, and in doing so I succeeded, without difflculty, in obtaining the 
product of the patent after the process therein set forth. Since I employed 
only the very simplest opérations of chemistry, known long before the patent 
in suit, it is évident that the knowledge oï the time was Sufflcient to produce 
naphthylamine-disulpho acid fit for the naphthol-black reaction," 
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They further say tliat the so-called inTestigations and experi- 
ments were simple opérations, which everybody skilled in the art 
carried eut at the date of the patent in suit, when called upon to 
prépare naphthylamine-disulpho acid. 

Thèse witnesses further agrée in the statement that it was the 
common practice in coaltar factories, at the date of the patent in 
suit, to test the raw materials to be used in the manufacture of 
colors, in order to ascertain their character and degree of purity. 
This latter évidence was objeeted to on the ground that the wit- 
nesses were not shown to be experts on this point. I think it is 
relevant, to the extent that acquaintance with such matters may 
be impliéd froni the professional position and gênerai expert knowl- 
edge of Dïs. Morton and Chandler, and from the expérience of Dr. 
Schweitzer as a Consulting chemist in this country, making coal-tar 
colors a specialty, and as having formerly had charge of coal-tar 
color factories in Europe. 

Upon the question whether such tests to détermine the amount 
of impurities présent in raw materials are usually employed by per- 
sons skilled in the art, the following further considérations are ma- 
terial : Dr. Schweitzer, in criticising Dr. Eiebmann's failure to test 
or identify his raw materials, says that the common and ordinary 
test, at the date of the patent, for reactions in the préparation of 
the acid, was by simple titration with nitrate of sodium, and the use 
of iodine starch paper as indicator. The défendant has not only 
not denied this statement, but Dr. Liebmann seems to admit the 
gênerai use of such test in thèse opérations. Counsel for complain- 
ant asked him this question: 

"In your cross-examination you hâve sometimes referred to materials used 
by you as of so maBy grammes weight, -wlll you explaln what you mean by 
this phrase, chemlcally?" 

Dr. Liebmann replied: 

"The meaaing of the expression is plain to any chemist. It expresses the 
quantity used, as found by titration with nitrate of soda; that is to say, the 
number of grammes of pure material used, excluding the impurities." 

In this connection, the testimony of Howard S. Neiman, a chemical 
expert, becomes important. Mr. Neiman is the superintendent of 
the Albany Coal-Tar, Dye & Chemical Company, a corporation of 
which complainant is seoretary and treasurer. Its selling offices 
are the same as those of complainant. I hâve therefore considered 
this évidence, in view of thèse circumstances. It is not necessary, 
however, to discuss his testimony as to the samples used, or certain 
criticisms of his cross-examination, for reasons which will here- 
after appear. Mr. Neiman testifles that he carried ont the spécial 
process of the patent in suit without difficulty, and obtained in every 
case thé resuit of the patent. His further testimony is as f ollows : 

"At the date of the patent in suit, would or would it not hâve been in ac- 
cordance with the ordinary practice of coal-tar color manufacturers, endeavor- 
ing for the first time to carry out the process of a new patent, to test their 
raw materials before proceedîng to manufacture, in order to détermine that 
they were the raw materials called for by the patent, and that they were of 
the requislte degree of purity to answer ttie requirements of the patent? 

"Most certainly it would hâve been in accordance with the practice of the 
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day. A person who was endeavorlng to foUow the process of the patent în 
suit on a commercial scale would, as a mattec of course, satisfy liimself posi- 
tively that the raw materials he was using were identical with the raw ma- 
terials called for by the patent, and that thèse raw materials contained no 
other substances which mlght endanger the successful opération of the pro- 
cess of the patent. For Instance, the patent in suit calls for naphthylamine 
disulphonate of sodium. At the date of the patent, a manufacturer endeavor- 
ing to follow the process described in the patent in suit would hâve fully 
and posltively identifled the substances he was using, In order to prove that 
it was naphthylamine disulphonate of sodium, and that It contained no other 
matters which might in any way préjudice the resuit." 

The testimony of thèse four experts as to what would hâve been 
understood by a person skilled in the art, and as to the sufficiency 
of the spécifications, is not denied by a single coal-tar manufac- 
turer or expert. 

Counsel for défendant cites the Nlckel-Plating Cases in support 
of the proposition that "if the conditions of a reaction require a 
Chemical body in an unusual condition, either of formation or purity, 
the patent must point out the necessity for this condition." But 
nowhere in the record is there any évidence that it was necessary 
that the naphthylamine-disulpho acid should be in an unusual con- 
dition of purity. It need not be chemically pure, but only technic- 
ally pure; that is, of such purity as is ordinarily found or required 
in the arts for the purposes for which it is used. 

Counsel for défendant claims that complainant's expert had to 
make experiments in order to détermine whether his materials were 
technically pure, and that, therefore, the patent is void. Assuming, 
as matter of law, that this patent must so clearly describe the steps 
in the process as to enable those skilled in the art to manufacture 
the produet without any new experiment, invention, or discovery, the 
parties are at issue upon the légal effect of the évidence of the prac- 
tical tests made by the expert for complainant in the course of his 
investigations. In my opinion, they do not affect the sufficiency of 
the spécifications, because they were not carried on in pursuance of 
the process stated in the spécification, or in the course of the prépara- 
tion of the produet, but were mère simple, ordinary tests to déter- 
mine whether the starting material was in fact the naphthylamine- 
disulpho acid of the spécification. Purthermore, while, for the pur 
poses of cross-esamination, it might hâve been désirable that the ex- 
perts should manufacture their own starting materials, it does not 
even appear that the ordinary coal-tar manufacturer could not hâve 
obtained such chemicals in the market, and of the requisite purity. 
The conclusive answer to defendant's claim is the uncontradicted évi- 
dence, not only that thèse preliminary opérations were merely car- 
ried on in order to guard against the présence of deleterious impurî- 
ties, but that they were such as every conscientious chemist, every 
coal-tar manufacturer, would hâve added, in undertaking to obtain 
a patented produet by following the process stated. In this connec- 
tion, I do not ref er to the experiments to test the varions équivalents. 
It has already been assumed that the patent would be void if one of 
the équivalents included under the term "naphthylamine-disulpho 
acids" failed to fumish the patented produet This discussion pro- 
ceeds upon the considération of the results in the case of the B. acid, 
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chiefly relied on by défendant. It is true that the évidence as to 
what would hâve been understood by persons skilled in the art was 
not introduced until after Dr. Liebmann, defendant's only expert wit- 
ness, had returned to Germany. But it is not necessary to resort to 
a learned foreign chemist to meet tliis évidence. If tbe patent was 
not sufficiently definite to enable one sliilled in the art to obtain the 
product, it should hâve been easy to prove that fact by the évidence 
of ordinary coal-tar chemists and manufacturers. As the évidence 
now stands, the daim of insufflciency chiefly rests upon déductions 
drawn from the failure of ftie experiments of Dr. Liebmann, unsup- 
ported by any évidence that persons skilled in the art could not hâve 
obtained the product by following the process of the patent. If the 
patent was insufiQcient as to such persons, it was vital to the defend- 
ant's case to show it. The court, in a complicated case of this char- 
acter, ought not to accept mère suggestions as to what the patent 
might mean to a person skilled in the art, as against the positive tes- 
timony of skilled experts, when no évidence has been introduced to 
contradict it. I conclude that the spécifications of the patent in suit 
are sufflcient to enable a person skilled in the art to obtain the prod- 
uct of the patent, using the ordinary knowledge of the class of per- 
sons to whom the patent is addressed. 

Complainant, by way of proof of infringement, has oiîered in évi- 
dence a can containing coloring matter, and flled the following stipu- 
lation : 

"It is stipulated and agreed î)y the solicitors for the parties to this cause 
tliat the said can, then containing coloring matter, a poition of which is 
now therein, was sold by the défendant herein within the United States sub- 
séquent to July 20, 1886, and prior to the commencement of this suit." 

It will be remembered that although the patent was granted July 
20, 1886, it was not assigned to complainant until July 10, 1888. The 
assignment does not purport to transfer to complainant any right of 
action for prior infringement. In thèse circumstances, the complain- 
ant must furnish affirmative proof of infringing acts committed sub- 
séquent to said assignment. Counsel for défendant claims that this 
stipulation does not prove a sale of the alleged infringing color since 
the complainant acquired title to said patent. This point is well 
taken, and is fatal to the maintenance of the présent suit. Moore 
V. Marsh, 7 Wall. 522; Jones v. Berger, 58 Fed. lOOG. The facts 
stated in the stipulation prepared and relied on by complainant may 
be perfectly true, and yet not show that he has any grievance. In 
view, however, of the opposing claims of counsel as to what was ac- 
tually understood between them, I think the parties should hâve the 
right to introduce further proof as to the date of the alleged sales. 

The other points made in support of noninfringement are highly 
technical. 

It is said that defendant's color does not correspond with the tests 
of the patent. Tliese tests are as foUows: 

"Naphthol biack produees on the flber, in an acidulated bath, darlî-blue 
shades. It is very soluble in water, insoluble lu spirit, and dissolves in 
strong sulphui'lo acid with green color. Reducing agents destroy the color- 
formlng alpha-uapbthylamine besides other products." 
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Dr. Liebmann says that defendant's color is slightly soluble in 
ethyl alcohol. Complainant's experts say that it is not soluble in 
ethyl alcohol. It is not disputed that the reactions both of complain- 
ant's and defendant's colors were identical, when tested with either 
ethyl or methyl alcohol, both being dissolved by the latter. It is sug- 
gested that Dr. Liebmann's ethyl alcohol may hâve been the alcohol 
of the druggist, containing just enough water to account for the 
slight solubility of defendant's color. It is not seriously claimed 
that the word "spirit" referred to methyl alcohol. Dr. Liebmann ex- 
perimented with ethyl alcohol only. The word "spirit" generally re- 
fers to ethyl alcohol. It seems to be sufficiently shown that both 
complainant's and defendant's colors are "insoluble in spirit." 

It is next said that defendant's powder is not "of a black color," 
as specifled in the claim. But this has already been sufficientlv 
explained by the admitted fact that there is no such thing as a 
black color. It is évident that the word "black" is hère used in 
its ordinary acceptation. This is shown both by the subséquent 
statement in the claim, "and capable of dyeing shades of dark- 
blue," and by the language of the 8p?ciflcation. 

Much stress is laid on the ambiguous statement, "Reducing 
agents destroy the color-forming alpha-naphthylamine besides 
other products." I do not know what this sentence means. Dr. 
Liebmann was not asked, and did not state, its meaning. He as- 
sumed, however, and Dr. Schweitzer admits, that without said 
hyphen it may mean "reducing agents destroy color, forming 
alpha-naphthylamine," etc. It is not denied that with the hyphen 
it means if the color be treated by reducing agents the color would 
be destroyed. The hyphen after "color" is a printer's blunder, 
and yet, without it, the sentence is almost senseless. It is capable 
of the further construction that, where reducing agents are ap- 
plied to the color, they destroy the alpha-naphthylamine and other 
bodies. In fact, the color is destroyed by reducing agents, but no 
alpha-naphthylamine is formed. This blunder does not seem vital 
in this case. Both complainant's and defendant's colors show the 
same reactions, or are destroyed in the same way when treated 
with reducing agents. Purthermore, Drs. Schweitzer, Chandler, 
and Morton testJfy that at the time of the application for the pat- 
ent in suit the tests therein givcn were sufficient to identify the 
product, irrespective of the process by which it was obtaiued. This 
statement is not denied. They further glve in détail the results of 
a séries of 34 réduction and reaction tests made by them, by direct 
compaiison of the patented product and defendant's color, made 
simultaneously with both colors, from which they conclude that 
the two colors are technically and chemically identical, and that 
defendant's color is unQuestionably the product of the patent in 
suit. I do not flnd any material évidence to disprove this claim. 
That defendant's color does not exhibit the same reactions as that 
of eomplainant is only inferrible from the results of tlie experi- 
ments made by Dr. Liebmann, hereinbefore referred to. It does 
not appear that he experimented with the color made by eomplain- 
ant, or that such esperiments, if made, would not hâve ?hown the 
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same résulta in both cases. Dr. Idebmann says that défendant'» 
color, made by him, is not complainant's color, as made by bim, be- 
cause the résulta obtained differed from certain tests glren in the 
patent. But this, for the reasons already stated, only means tests 
made, not upon the color of the patent, but upon the colors of his 
failures, or différences in tests upon the différent construction of 
the word "spirit" and the term "color-forming alpha-naphthyla- 
mine besides other products." He does not say that the naphthol 
black made and sold by complainant diflers from the naphthol 
black made and sold by défendant. Drs. Schweitzer, Chandler, 
and Morton say that Dr. Liebmann admits that defendant's color 
is the product of the patent in suit. The reasons stated involve 
Chemical formulse which it is not necessary to consider. As the 
testimony is not controyerted, it may be assumed to be true. 

Much stress is laid by complainant upon the claim that this 
patent is entitled to a libéral construction, as a pioneer patent. 
This claim bas not been discussed, because it does not seem to be 
material to the substantial question in the case. This question 
is whether the patent sufficiently describes the process and product 
to enable a person skilled in the art to obtain and identify the 
product. It has been already stated that the patent flrst disclosed 
to the public a process whereby so-called black dye was produced 
from coal-tar colors; that this process possessed patentable nov- 
elty; that the product was of great utility, has gone into gênerai 
use, and has replaced logwood in some industries; and that its 
sales hâve continually increased. Thèse facts may be properly 
consîdered in connection with the gênerai principle that a mer- 
itorious invention is to be supported, rather than defeated. They 
aie pertinent in the considération of the mistakes which hâve 
crept into the spécification, and which should not be permitted to 
iuvalidate such a patent, provided they are such as would bave 
been understood and corrected by any one skilled in the art. In 
this connection only has the pioneer character of the invention 
been considered and applied. 

Let the bill be dismissed, unless the complainant shall, within 
60 days from the flling of this opinion, introduce further proof of 
the date of the sale of the infringing color. The défendant may 
introduce évidence and be heard on said proof. If infringement 
be shown thereby, a decree may be entered for an injunction and 
an accounting. 



IMPERIAL CHEMICAL MANUF'G 00. v. STBIN et aL 

(Circuit Court, S. D. New ïorlt. August 7, 1895.) 

1. Infringbmknt of Patents— AcQtriESCENCK and Lâches. 

A complainant who purchased his patent a sliort time before flling the 
bill wlU not be refused an injunction, ou the ground of acquiescence or 
lâches, where the only évidence thereof is that sales of the infringing ar- 
ticle were made for several years by défendants' assigner, and that no 
objection was made by complainant's assignor. 
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2. Same— Haib-Dteing Process and Compound. 

The De Barbaran patent, No. 305,057, for a process and compound for 
dyeing hair, Iteld valid and Infringed. 

This was a suit in equitj by the Impérial Chemical Manufacturing 
Company against Joachim Stein'and others for injunction and ac- 
counting for alleged infringement of a patent relating to the dye- 
ing of hair. 

Briesen & Knauth, for complainant. 
Hays & Greenbaum, for défendants. 

TOWNSEND, District Judge. Bill for injunction and account- 
ing, alleging infringement of patent No. 305,057, granted September 
16, 1884, to C. Albert Conti de Barbaran, and assigned to complain- 
ant. The two claims of the patent cover respectively a process for 
dyeing hair, and the compound or dye bath used therefor. Said 
claims are as follows: 

"(1) Coloring human hair or the hair or fur of animais by treating the said 
hair or fur flrst with an ammoniacal solution of nickel, and then with 
pyrogallic acid, substantially as hereinbefore described and set forth. 

"(2) The dye bath, consisting of an ammoniacal solution of nickel and 
pyrogallic acid, substantially as described." 

The défenses are déniai of infringement, acquiescence, lack of 
patentable norelty. 

The patent states, as an essential élément of the patented process, 
that the liquida used therein shall be successively applied in a 
given manner. The défendants hâve sold a hair dye put up in 
three separate bottles, one containing sulphate or nitrate of nickel, 
one a solution of pyrogallic acid in water, and one a solution of ni- 
trate of silTer. The circular accompanying said bottles shows that 
défendants apply said dye in the manner specifled in the patent, and 
sell it to others to be so applied. Such sales constitute contributory 
infringement. Chemical Works v. Hecker, 2 Ban. & A. 351, Fed. Cas. 
No. 12,133; Boyd v. Cherry, 50 Fed. 279. 

The évidence as to acquiescence is as follows: For several years, 
prior to 1891, défendants' assignor advertised and sold said infring- 
ing dye in the same f orm and under the same name as that now used 
by défendants, and no claim of infringement was ever made until 
after the défendants had bought out said business. Counsel for de- 
fendants claims that thèse facts showabandonment of the patent and 
acquiescence in its public use. There would be much force in this 
argument if it appeared that complainant was a party or privy to 
such lâches. But the évidence shows that it did not acquire title 
to the patent until May 1, 1891, and that this bill was filed June 24, 
1891. It is not now necessary to détermine either under what cir- 
cumstances the assignée of such a right may be chargeable with the 
conséquences of the lâches of his assignor, nor the eflect of the al- 
leged acquiescence of complainant's assignor upon the question of 
damages. It is well settled that abandonment or long delay to sue, 
with full knowledge of infringement, may constitute such lâches as 
to be équivalent to bad faith, and may operate in analogy to an es- 
toppel, so far as équitable relief is sought. Prince's Metallio Paint 
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Co. V. Prince Manuf 'g Co., 6 C. 0. A. 647, 57 Fed. 938, 944; Menendez 
V. Holt, 128 U. S. 514, 524, 9 Stip. Ct. 143. But there is no évidence 
in this case of nonuser, surrender to the public, or knowledge of in- 
fringement, except such; as may be inferred from tbe fact of said 
sales without any protest on the part of complainant's assignor. In 
thèse circumstances, the principle of lâches should not be so applied 
as to deprive complainant of the right to an injunction. A tres- 
passer cannot acquire a légal right to the continuance in his wrong- 
f ul acts without affirmative proof of some such act or omission to act, 
on the part of him whose property rights are invaded, as would make 
it inéquitable to assert such rights. The inequity of permitting the 
cnforceœent of such daim is founded on knowledge of an opportu- 
aity to enforce rights on the one hand, and on changes in the condi- 
tions or relations of the adverse paxty on the other. Galliher v. 
Cadwell, 145 U. S. 368, 12 Sup. Ct. 873. "Mère dejay in seeking re- 
lief, where there is no estoppel, will not in gênerai prevent an injunc- 
tion, though it may preclude the plaintiff from the right to an ac- 
counting for past profits." Edison Electric Light Co. v. Equitable 
Life Assur. Soc, 55 Fed. 480; New York Grape Sugar Co. v. Buiïalo 
Grape Sugàr Co., 18 Fed. 638, 646; Walk. Pat. § 596; Pom. Eq. Jur. 
§ 817; Kittle v. Hall, 29 Fed. 508. 

The diselaimer of the patent and the admissions of complainant's 
witnesses show that the claims must be strictly limited to the suo- 
cessively combined use of an ammoniated solution of some sait of 
nickel, and a mordant of pyrogallic acid, or its équivalent. Counsel 
for défendants claim that, as thus limited, the patent is void for lack 
of patentable novelty, and, in support of said claim, relies especially 
upon the afBdavit of Paul De Spoote and the testimony of Francis 
F. Marshal, husband of défendants' assignor. Marshai's testimony 
fails to prove that the circulars containing directions for the use of 
the dye similar to those of the patented process were published prior 
to the application for the patent in suit. It is true he says the 
method of using an earlier and différent dye was the same as that 
used with the infringing dye, and that the patented préparation and 
process were very well known to dyers, but he produces no proof of 
the flrst statement, and admits he has no personal knowledge as to 
the second. Paul De Spoote, a voluntary witness who has been noti- 
fled that he was infringing the patent, does not show that either he 
or the persons and publications referred to by him ever used or dis- 
closed the patented process. His statements upon this point, like 
that of several other witnesses, merely show that salts of nickel 
had been ased as a hair dye. The distinction between the prior 
art and the essence of the invention of the patent is shown by the 
fact that, while ammoniated solutions of nickel salts hâve been 
mixed with varions other substances in the manufacture of hair dyes, 
the patentée was the flirst to disclose "the use of two separate solu- 
tions, each of whiçh contained ingrédients essential to tiie carrying 
out of the process described, and each of which is used separately, 
instead of having been previously mixed." I do not flnd in the rec- 
ord any trustworthy évidence of prior public use of sufificient weight 
to defeat what appears to be, in a small way^ a meritorions and use- 
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fui invention. The conclusions reached are conârmed by the resuit 
of certain expérimenta testifled to by complainant's expert, Dr. Wy- 
att, in the light of the évidence of defendant's witnesses Kraus and 
Stein. ïhese witnesses swore that they had used practically the 
mixture of nickel and pyrogallic acid of the patent as a dye, and 
described its préparation and use. XJpon rebuttal, Dr. Wyatt took 
certain samples of hair, and treated one portion with such mixture, 
and another portion by the successive processes of the patent in suit. 
He afterwards washed thèse samples. The resuit was that in the 
former case the color was washed out, while in the latter it re- 
mained. In the one case the hair was merely painted. In the other, 
it was dyed. I conclude from this évidence either that thèse wit- 
nesses to anticipation are mistaken as to their former alleged uses, 
or that the results therefrom were impracticable and unsatisfactory 
as compared with those obtained by following the process described 
in the patent in suit. 

Let a decree be entered for an injunction, but not for costs or for 
an accounting. 



STRAÏER V. KEYES et al. 

(Circuit Court, D. Massachusetts. July 12, 1895.) 

No. 468. 

Patents— Drainer fok Draft Ai'paratus. 

The Strater reissue, No. 11,371, for a drainer for draft apparatus, and 
original patent No. 481,981, to the same inventer, for a drainer plate, held 
void for -want of patentable invention. 

This was a bill by Herman Strater against George G. Keyes and 
others for infringement of two patents relating to drains for draft 
apparatus. 

Greo. L. Roberts, for complainant. 
J. Steuart Rusk, for respondents. 

CARPENTER, District Judge. This is a bill to restrain an al- 
leged infringement of reissue patent No. 11,371, issued October 3, 
1893, to Herman Strater, for drainer for draft apparatus, and patent 
No. 481,981, issued September 6, 1892, to Herman Strater, for drainer 
plate. The claims of the reissue patent alleged to be infringed are 
as foUows: 

(3) In a drainer, a group of open and closed vessels, conveying pipes in paj't 
within the closed vessels, and the draft faucets therefor, combined with a re- 
movable cover for the closed vessels, a transversely cornigated plate se- 
cured on the reai' part of said cover, and détachable drainer plates raised 
above the front portion of said cover, with a waste pipe common to the 
drainer plate and the closed. réceptacle, substantially as described and set 
forth. (4) In a draft appai-atus, a drainer box provided with an Ice chamber 
or réceptacle adapted to receive colis of pipe, throu'gh which the liquld to be 
drawn passes, said réceptacle having a removable cover, the rear part of the 
upper surface of which is comxgated, and the front portion of which is aper- 
tnred to serve as a drainer, combined with a conduit to convey away the 
waste llquid from the drainer. 
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The claim of patent No. 481,981 alleged to be infringed is as fol- 

lows: 

(3) In eombination with a drainer box and its noncontlguous slats, a 
drainer composed of a séries of œmigated plates, as an intégral sheet, and a 
séries ot transverse pendent fastening strips adapted to pass between the 
slats and be bent there agalnst, substantially as described. 

I shall State only in the most gênerai way the ground on which 
I base my décision, which ground is that the devices shown in the 
patents disclose no patentable invention, when taken by themselves, 
being only arrangements of well-known devices to accomplish easily 
perceived results, and being entirely within the reach of ordinary 
constructing mechanical skill, without the exercise of any inventive 
faculty; and especially that they disclose no patentable invention, 
in view of devices then existing and in use, particularly the ap- 
paratus v?hich was in use in the Rossmore Hôtel, which is clearly 
shown in the record, and, so far as appears to me, performs every 
function of the patented apparatus. Oie bill will therefore be dis- 
missed, with costs of the respondents. 



OSGOOD DREDGE 00. T. METROPOLITAN DREDGING 00. 

(Circuit Court, D. Massachusetts. July 12, 1895.) 

No. 267. 

1. PatentabijB Invention— Combinations. 

While there may be a patentable eombination In which différent parts 
perform différent and separate functlons, thls is only the case where a new 
resuit is attained, or an old resuit is produeed in a new way, in conséquence 
of the eombination. 

3. Same — Drkdgebs and Excavatobs. 

The Osgood patent, No. 257,888, for a dredger and excavator adaptable 
for use either as a scoop or a "clam-shell bucket," held void as to claims 1 
and 2, as being for a mère aggregation, and not a true eombination. 

This was a bill by the Osgood Dredge Company against the Met- 
ropolitan Dredging Company for infringement of a patent 

Paul H. Bâte, for complainant. 
Kodney Lund, for respondent. 

OARPENTEE, District Judge. This is a bill to enjoin an alleged 
infringement of the first and third claims of letters patent No. 
257,888, issued May 16, 1882, to Ralph R. Osgood, for dredger and 
excavator, which claims are as foUows : 

(1) In a dredging machine or excavator, the eombination, with the swing- 
ing boom or crâne carrying the shovel-handle guide, of the pôle guides for 
the clam-shell dipper pôles mounted upon said boom or crâne, and adapted to 
operate substantially In the manner and for the purposes set forth. (2) The 
herein-described convertible excavator, the same being composed essentially 
of the boom or crâne carrying the movable dipper, handle guide, and flttlngs, 
and the clam-shell pôle guides mounted upon said boom or crâne, the whoLe 
being adapted for use substantially in the manner and for the purposes set 
forth. 
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The infringement is not seriously contested, and seems plain. 
The invention is thus shortly described by the complainant: 

Prier to the invention of Osgood, dredgers or dredging macliines were of two 
gênerai classes only,— those wMch were capable of using a scoop bvicket only, 
and those which were capable of using a clam-shell bucket only; the two 
forms ot buckets being designed for the digging of hard and soft material, 
respectively. Osgood's Invention consisted in taking either one of thèse old 
forms of single machines, and adapting it to use either a scoop or a clam- 
shell bucket; thus making a convertible dredger of it, or one having a dual 
capacity. 

This resuit was accomplished in the following manner: The 
boom or crâne in the two forms of machine formerly in use differed 
essentially only in that each contained means by which only one of 
the two forms of bucket could be attached thereto; and the pat- 
entée conceived and carried out the idea of attaching to one and 
the same boom both supporting and guiding déviées, so that one 
machine could thus perform, successively and alternately, the func- 
tions which had been theretofore separately performed by two ma- 
chines. This, 1 am forced to conclude, is simply an aggregation, and 
not a combination, and does not involve invention. It is true, in- 
deed, as urged by the complainant, that there may be a true com- 
bination in which différent parts perform différent and separate 
functions. I shall not discuss the cases which establish this rule, 
further than to say that they ail require a new resuit, or an old 
resuit in a new way, as a conséquence of the combination. In jthis 
invention no new resuit is accomplished, no new method of opéra- 
tion is perceived, and the parts do not co-operate by contributing to 
a common end. The function and opération of the machine when 
either bucket is attached is exactly the same as it would be if the 
means for attaching the other bucket were not présent. In short, 
hère is no new mechanism, no new method of opération, and no 
new resuit. The bill must be dismissed, with costs of the respond- 
ent 



SAMPSON V. DONALDSON et al, 
(Circuit Court of Appeals, Eighth Circuit September 2, 1895.) 

No. 620. 

Patents — Invention — Valve-Reseating Tool. 

The Wright patent, No. 400,989, for improvenlents in valve-rcseating 
tools, in which the only change from previous devices was in substituting 
for a disk-shaped file, wlth a continuons cutting surface, a file having a 
broken or interrupted surface, which enables it to clear itself of the fllings, 
so as to prevent clogging or "chatteriug," is vold for want of invention. 

Appeal from tue Circuit Court of the United States for the Dis- 
trict of Minnesota. 

This was a suit in equity by Clara E. Sampson against William 
Donaldson, Lawrence S. Donaldson, and William S. White, copartners 
as William Donaldson & Co., for alleged infringement of a patent re- 
lating to valve-reseating tools. The circuit court dismissed the bill 
(62 Fed. 275), and complainant appeals. 
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I*. H. Gunckel, f or appellant 

A- 0. Paul (C. Q. Hawley, on the brîef), for appelleea. 

Before OALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

SANBOEN, Circuit Judge. This is an appeal from a decree dia- 
missing a bill brought for the infringement of the first claim of let- 
ters patent No. 400,989, issued April 9, 1889, to Pliny J. Wright, 
assignor of one-hàlf to Clara E. Sampson, for improYements in a 
valve-reseating tool. The claim that the bill allèges was infringed 
by the àppellees is: 

"(i) In a valve-reseating dévlce, thp eombinatlon, wlth a revoluble shatt, 
■of a' file connectefl to the 16wer end of said shaft at rlght angles to its axis, 
of a slze to cover at any one time only a part of the surface to be dressed, 
rt^herebiy the file is rendered self-clearing, substantially as described." 

In thè spécification the inventor says : 

"My Invention relates to valve seat dresslng tools, and Ib in the nature of an 
improvement on the eonstniction shown in the patent granted to myself 
and Samuel Rust, of date May 29, 1883, under No. 278,478. In my former 
pate4t I used a disk-shaped cutter on the end of a revoluble tool shaft, and 
a guidé below the tool, adapted to fit the opening in the valve seat for the 
purpiosè of centerlng the cuttet. In practice, however, I found that this con- 
struction wàs imperfect Ii found that the guide in the valve-seat opening 
eould not be relied on to ho}d the tool shaft at right angles to the valve seat, 
and therefore a true surface could not be produced. I found that the disk 
cutter V\'Oiild not clear Itself of the filihgs. lalso found it impracticable to 
get gufiicient pressure on the tool without throveing It ofC its center. My 
présent invention -«vas design ed to overcome thèse defects, and it consists 
of the construction hereinafter described, and particularly pointed, ont in the 
elaims. * • • The cutter, F, is of a spécial construction. It is in shape 
llke the f f iistum of an oblong pyramid. The lower surface, f ', bas a file 
finish vvith diagonal grooving, and its inclined surfaces, f", are also files 
wlth diagonal grooves. This constitutes a flat and a conical file in one pièce, 
both of which are selfrclearing. The flat file face adapts the cutter to dress 
the horizontal valve seats, and the conical file face to the conical valve seats. 
In vlrtue of its oblong shape, and the diagonal grooving of the flle surfaces, 
it is selt-clearing. It does not clog with the flllngs. * * * It will be un- 
derstood that, instead of mailing the cutter with both the flat and the in- 
clined file surfaces, separate cutters may be used for the two classes of seats, 
cutters with oblong flat flle surfaces for dresslng flat valve seats, and oblong 
cutters with inclined file surfaces for the bail valve seats. The material 
point is that the file surfaces on the cutter be not continuons. There must 
be clearing spaees between them. The cutter may take any form having 
a broken periphery, as, for example, a star or a cross, but a continuous sur- 
face will not clear itself." 

Devices for reseating valves of the gênerai character of that de- 
scribed in this patent were old when the application for this patent 
was made. They are shown by the following letters patent: No. 
170,363, dated November 23, 1875, to Charles F. Hall; No. 278,478, 
dated May 29, 1883, to Pliny J. Wright and Samuel Eust; No. 
352^591, dated November 16, 1886, to Harvey E. Tower; No. 371,321, 
dated October 11, 1887, to George W. Hollingsworth; and No. 379,- 
351, dated March 13, 1888, to Charles P. Weiss. Thèse letters pat- 
ent, and the spécification of the patent in suit, which states that 
Wright had formerly used a disk-shaped cutter on the end of a re- 
voluble tool shaft to reseat valves, conclusively show that there 
was nothing new in "the combination, with a revoluble shaft, of a 
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file connectéd to the lower end 6f said slîàft at rîght angles to 
its axis," described in the first claim of tliis patent. The only 
novelty there côuld be in the combination described in that claim 
consisted in the shape of the file. The claim déclares that the flle 
shall be "of a size to cover at any one time only a part'of the sur- 
face to be dressed, whereby the flle is rendered self -clearing, sub- 
stantially as described." The spécification says: "The matenal 
point is that the flle surfaces on the cutter be nôt continuons. 
There must be clearing spaces between them. The cutter may 
take any form having a brolçen periphery, as, for examiple, a star or 
a cross, but a continuons surface will not clear itself." Was there 
any patentable novelty in 1888, when the application for this pat- 
ent was flled, in substituting a rotating flle, with a broken periph- 
ery, for one, the surface of which was continuons, for the purpose 
of reseating valves? The sole function of the flle, in a machine for 
reseating valves, is to dress down horizontal or conical valve seats 
and to render them true, so that the Valves will exactly flt them. 
Thèse valve seats are annular in form, and the work of dressing 
them down, which the flle or cutter perforais, is not dissimilar to 
that performed by any rotating flle or cutter used to eut and re- 
move solid substances. It was no discovery of Wright that a con- 
tinuons file surface or a continuous cutting surface on a tool uèed 
for this purpose would clog it, cause it to chatter, and would delay 
and dérange its work. Nor was the remedy for this evil — the use 
of a broken periphery or of a broken cutting surface — his discov- 
ery or invention. In the spécification to letters patent No. 66,354, 
issued July 2, 1867, to H. N. Keables, for an improvement in gear 
cutters, we flnd the following description of this evil, and thé de- 
vice to remedy it: 

"As cutters hâve heretofore been made, the cutting teeth, A, hâve followed 
each other In regular order, and at equal distances apart; and those who are 
acqualnted with, or skllled in, the art of gear cutting, know that oftentlmes 
the chips so clog up and crowd in between the cutting teeth and the sides 
of the cogs on tlie blank belng -^ut as to Injure the work, and often to such 
an extent as to dérange the whole opération. In a large class of work It Is 
very Important to hâve the sides of the cogs eut with great précision and 
evenness, and it Is a great source of annoyance and expense to hâve the 
work Injured by the clogging or 'chattering' of the cutters. To remedy the 
foregoing and other objections to the old style of cutters is the object of my 
présent Invention, and whlch consists in leavlng a clearing space, a, at regu- 
lar and equal distances apart, and whlch distance I hâve found to produce 
the best results if arrangea so as to ocCur after two teeth, as shown in Flg. 
1. It might occur after three or more teeth, but I pref er two teeth. The re- 
sult is that the cutter always runs smooth and easy, doing Its work even and 
true, and never clogging up. The same prlnciple could be applled with good 
«fïect to 'side' or 'slabblng' cutters, as they are called. With my cutter there 
is no chattering, and the work Is unequaled, besldes it requlres less power 
to drive the cutter than it does to drive one of the same size made accord- 
ing to the old plan. The niode of uslng the cutter is the same as that In com- 
mon use, the cutter belng placed upon a revolvlng arbor, splndle, or slmllar 
de vice." 

In the spécification to letters patent No. 93,119, issued July 27, 
1869, to A. J. Prescott, for an improved reamer, the inventer aays: 

"The nature of my Invention consists in the construction of a reamer whlch 
Is provided with grooved sides, and is so formed that it will not chatter whlla 
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at work. • • • Upon the bottom of the bail there are two beveled edges, 
oae of whlch is notched, whilë the other is smooth. The notehed edge, c, 
does the cuttlng, whlle the smooth one, d, serves to steady the reamer, and 
keeps it from ehattering while at work, and also smooths the work, and keeps 
the dirt off of the seat. Two of the sides, e, are concave, so as to allow the 
chips, dirt, etc., to escape wlthout being carried around with the bail as it 
turns." 

In view of thèse clear descriptions of the device of a broken file 
surface or periphery to remedy the clogging that results from the 
use of a rotary cutter that has a continuous cutting surface, it is 
difficult to perceive how the exercise of the inventive faculty was 
required to break the periphery of the disk-shaped file or cutter 
in common use in valve-reseating tools, and to make this file in the 
form of a star, a cross, the frustum of an oblong pyramid, or in 
any other form in which the file surface would not be continuous, 
and in which the file would not clog or chatter, but would clear 
itself when in action. This was ail that Wright did. It is ail 
that he claims to hâve done. Given a disk-shaped file with a con- 
tinuous cutting surface that clogs and chatters in action, and the 
plain statements and illustrations of the spécifications and draw- 
ings of the patents to Keables and Prescott, which déclare that the 
remedy for that evil is in a broken cutting surface, and the prob- 
lem Wright claims to hâve solved becomes so simple that one who 
is not a mechanic could hardly fail to perceive that the evil would 
bo remedied by cutting off the sides of the disk. This was ail that 
Wright did. In our opinion, the conception and production of 
such a device, in view of the state of the art at the time of its pro- 
duction, to which we hâve referred, did not rise above the ordinary 
work of a mechanic skilled in the art. Because of its waut of 
novelty, the first daim of the patent in suit cannot be sustained. 
Stirrat v. Manufacturing Co., 10 C. C. A. 216, 220, 61 Fed. 980; At- 
lantic Works V. Brady, 107 U. S. 192, 199, 2 Sup. Ct 225; Vinton v. 
Hamilton, 104 U. S. 485, 491; Slawson v. Bailroad Co., 107 U. S. 649, 
653, 2 Sup. et. 663; King v. Gallun, 109 U. S. 99, 3 Sup. Ct. 85; 
Double-Pointed Tack Co. v. Two Hivers Manuf g Co., 109 U. S. 117, 
3 Sup. et 105; Estey v. Burdett, 109 U. S. 633, 3 Sup. Ct. 531; Bus- 
sey V. Manufacturing Co., 110 U. S. 131, 4 Sup. Ct. 38; Phillips r. 
City of Détroit, 111 U. S. 604, 4 Sup. Ct. 580; Morris v. McMillin, 112 
U. S. 244, 5 Sup. Ct. 218; Hollister v. Manufacturing Co., 113 U. S. 
59, 5 Sup. Ct. 717; EUbert v. Gaslight Co., 50 Fed. 205, 211. The 
decree below must accordingly be afflrmed, and it is so ordered. 



ROBERTS et al. v. PITTSBURGH WIRE CO. et al. 

(Circuit Court, W. D. Pennsylvanla. Marçh 11, 1895.) 

No. 22. 

Patents— WiKE-RoD Mills. 

The Roberts patent, No. 392,365, for a mlU for roUing wire rods, M<1 
void as to claims 1, 2, and 3 for want of novelty and invention; but heîd 
valid and infrlnged as to claim 4, which is for a combination of the roUs 
with an inellned mlU floor and guides an-anged therein for carrying the 
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loop of the wire by the combined force of gravity and the propelUng 
power o£ the roUs; and Md, further, that claim 6, for the comblnation of 
a plate fender with the roUs, must be restrieted to the spécifie forin of 
construction shown, and, being se restrieted, was not infringed by de- 
fendants. 

2. SaMB— ISSUANCB OF PATENT— F ALSB OaTH— BUEDBN OF PKOOP. 

Where It Is sought to invalidate a patent on the ground of the falsity 
of the inventor's oath, the burden is upon the party attacking it to show 
the actual préviens existence of the invention sought to be patented, and 
that the applieant linew of it at the time. 

This was a bill by Henry Roberts, George T. Oliver, and Andrew 
J. Day against the Pittsburgh Wire Company and Thomas W. 
Fitch, its président, for the alleged infringement of a patent relat- 
ing to wire-rod mills. 

Bakewell & Bakewell and John R. Bennett, for plaintiffs. 

Willis F. McCook and W. H. Van Steenbergh, for défendants. 

BUFFINGTON, District Judge. This is a bill for the infringe- 
ment of claims 1, 3, 4, and 6 of letters patent No. 892,365, granted 
November 6, 1888, to Henry J. Roberts, for a rod mill. The parties 
to this suit are Henry Roberts, George T. Oliver, and Andrew 
J. Day, assignées of said Roberts, complainants, and the Pittsburgh 
Wire Company and Thomas W. Fitch, président, respondents. The 
défenses are fraud, noninfringement, and anticipation and lack of 
patentable novelty. A proper understanding of the case renders 
necessary a brief résumé of the art of rod making. 

In the class of rolls to which the patent relates, a billet, brought 
to rolling beat, is first passed back and forth through roughing rolls 
until it is lengthened to a bar, when it passes to a second set, and 
is still further lengthened, After this it enters a final séries of rolls, 
placed end to end across the mill floor, and through which it is 
passed in a continuons course. On passing through the flrst rolls 
of this latter séries, the rod is reflexed and passed through a second 
set, where it is again reflexed and passed through a third, and so on 
until the flnishing set is reached. After passing through this, it 
is reeled, and undergoes the chemical action which flts it for wire- 
drawing opérations. To obtain the best mechanical results in roll- 
ing, the roll grooves are of alternate oval and square section, so 
that the rod undergoes corresponding shape changes at alternate 
passes. From this fact, one side of the mill is known as the "oval," 
the other as the "square," side. During its passage the rod is fed 
from the delivery passes more rapidly than it can be taken up by 
the receiving ones, and therefore forms long U-shaped loops on the 
floors on both sides of the rolls. On the square side, the square 
section gives the rod such rigidity that it can be automatically 
guided from one set of rolls to the next by curved horizontal guide 
troughs, which are known as "repeaters." On the oval side, how- 
ever, the rod is so flexible that it cannot be thus automatically 
guided; hence it is usual to employ "stickers in," or "tongsmen," who 
seize the end of the oval as it émerges from the roll, swing around 
and reflex and insert it for the next pass. This forms tUe loops 
re/erred to, which sometimes extend 100 feet out upon the floor, as 
v. 69 F. no. 7— 40 
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the rod bas lengthened to upwards of 1,400 feet. The rolls are run 
at increa:sed speed to take up the overfeed and prevent chilling, as it 
îs necessary to complète the opération by a continuous process. 

Prior to the patent in suit, the ordinary practice in this country 
was for "hooker boys" to take care of thèse loops. On the oval side 
their work was one of great risk, and their pay correspondingly high. 
As soon as the sticker in reflexed the rod, the boy seized the loop 
with his hook, and ran rapidly backwards with it, to prevent Icinking. 
The rapidity of travel of such a flexible loop, its red-hot condition, 
and its tendency to erratic flying, made the work of thèse boys very 
dangerous, indeed. If they fell, or their feet became entangled in 
a loop, they were liable to be severely burned or hâve their legs eut 
oiï by the friction of the rapidly traveling rods. Such accidents 
were of fréquent occurrence, and sonxetimes resulted fatally. The 
labor was essentially skilled, and, as men were not quick enougli in 
movement, only boys could be employed. Fréquent kinkings of rods 
resulted in making large quantities of scrap, with conséquent waste. 
The device embodied in the patent in suit made a radical change in 
the process, by a method at once simple and effective. It consista 
of two elemeûts. Instead of the level mill floor, an inclined one, 
which slopes downwardly from the rolls to the limit of loop length, 
is used, and with it, at right angles to the rolls, guiding troughs or 
channels are provided. Thèse latter receive the primary branch of 
the loop formed by reflexing the rod; and the propulsive force of 
the delivery roll, combined with the gravity of the rod on the in- 
clined floor, causes this primary branch to run rapidly down the 
floor, while the guide keeps it in a substantially straight Une. It is 
clear a pushing force a,pplied to a flexible oval-shaped rod will be 
effective only so long as the rod is kept in a straight line, and if it 
bends at any point, or, in the language of the mill, "breaks its back," 
the pushing force only serves to extend it laterally, with the proba- 
ble efllect of its kinking or snarling on itself. Whoever invented the 
device, it must be conceded its results were extremely effective in 
many ways. It eliminated the dangerous features of the hooker 
boys' work, and decreased their number. Where from five to seven 
skilled boys were formerly employed on the oval side alone, two 
workmen may now be used, and, instead of catching the loop near 
the rolls, as formerly, they stand or sit well down the floor, and 
watch to straighten ont any kink, and to remove the scrap formed 
by kinking, or by the failure of the sticker in to catch the rod as it 
émerges from the rolls. The resuit is less danger to the men, less 
expense to the manufacturer in wages, and less liability for dam- 
ages resulting from accidents. At the same time it has enormously 
increased the output. Mr. Pitch, the président of the respondent 
Company, says that by its use in a former plant he managed the out- 
put was increased 33| per cent. In the Carnegie mill, a correspond- 
ingly large or larger increase was shown, while the respondents 
show that since this device haa been used in their plant they hâve 
turned out as much as 4,200 tons per month, as against 1,800, the 
highest product under the old System. The percentage of scrap in 
their plant was rednced from 2.5 per cent, to 1.42. They hâve given 
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the data by wkich they figure a saving of some |43,000 a year in 
their plant from tLis device, while Mr. Fitch estimated that the de- 
vice in connection with the Braddock mill, which he was then man- 
aging, was worth from |15,000 to $20,000 a year. Thèse data, how- 
ever, are qualified by the fact tiiat improved methods of rolling, 
increase of power, capacity of réels, and other factors enter into thèse 
estimâtes; but this far we may safely go: that this device enabled 
raanufacturers to successfully handle the increased output resulting 
from thèse other improvements. Now, four, flve, and even six rods 
go through the rolling process simultaneously where formerly there 
were only one or two. Several loops travel down the same channel 
at once, overlapping each other, but without any conséquent tan- 
gling or interférence. The device went into rapid and very gênerai 
use in many rod mills in the United States. 

An additional feature of the device was the guard or fender plate, 
which consisted of an p~-- shaped appliance placed on the oval 
side near the rolls and in the pathway of the secondary branch of 
the loop. Its object was to prevent the rear end of the rod from 
flying up and about, as it entered the rolls, and striking the sticker in. 

Infringement of the flrst, third, fourth, and sixth claims of the 
patent granted upon this device is alleged. Thèse claims are as fol- 
lows : 

(1) "In a wire-rod mlU, the combination, with the main mill floor, having an 
inclined surface which extends in a plane transversely to the rolls, suhstan- 
tially as described, of a séries of rolls arranged on différent liries of feed, 
whereby the propelling force of the rolls and the gravity of the loop are 
utilized to cause the loop to travel freely over the floor, substantially as and 
for the purposes specifled." 

(3) "In a rod mill, the combination, with two sets of rolls arranged on dif- 
férent Unes of feed and the mill floor, of an open sunken guide trough or chan- 
nel arranged on the delivery side of the primary rolls, and leading therefrom, 
for the purpose of guiding the primary branch of the loop, substantially as 
and for the purpose specifled. 

(4) "In a wire-rod mill, the combination, with the main mill floor, having an 
inclined surface extending in a plane transversely to the rolls, substantially 
as described, of a Séries of rolls arranged on différent lines of feed, whereby 
the propelling force of the rolls and the gravity of the loop are utilized to 
cause the loop to travel freely over the floor, and a guide extending along the 
said inclined main floor transversely to the delivery side of the primary rolls, 
and adapted to guide the primary branch of the loop, substantially as and for 
the purposes specifled." 

(6) "In a rod mill, the combination, with the rolls, of a plate fender In the 
Une of the feed, substantially as shown and described." 

Thèse claims, for the purpose of our présent considération, may 
be said to be — First, the broad claim of an inclined floor of a certain 
functional capacity, in combination, as embodied in the first claim; 
second, a like claim of a sunken channel of a ceriain functional ca- 
pacity, in combination, as embodied in the third; third, the combi- 
nation of an inclined floor and a guide of a certain functional capac- 
ity, in combination, as embodied in the fourth; and, lastly, the 
claim for the plate fender, in combination, as embodied in the sixth. 
To thèse claims the respondents hâve pleaded, as noted above, cer- 
tain défenses peculiar to separate claims, and a gênerai défense 
involving the validity of the entire patent We will consider thèse 
questions seriatim. 
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Mr. Roberts says his invention was made in 1887, and was first 
used in complainants' mill in November of that year. Is he entitled 
to the broad generic claim, in combination, of an inclined floor of 
certain functional capacity as embodied in his first claim? While 
we are of opinion, as will hereafter be noted, that his deyice is one 
of great merit, and the fourth claim, for an inclined floor in combi- 
nation with a guide, must be sustained, yet, in view of the prior 
state of the art, we are just as clearly of opinion that he is not enti- 
tled to the first claim allowed him by the patent authorities. The 
inclined plane whieh he therein claims has, outside the combination, 
but two limitations, to wit, inclination transversely to the rolls, and 
a functional capacity whereby the loops are caused to travel freely 
over it by their own gravity and the propulsive power of the rolls. 
Was the prior art so barren of advance in thèse directions as to jus- 
tify this sweeping claim? We think not, and that such a claim must ■ 
be denied, particularly in view of the advance shown in a German 
publication, noted below; the McCallip patent. No. 331,516, of De- 
cember 1, 1885 ; and the Lenox patents, No. 351,836, of November 2, 
1886, and No. 351,840, of same date. 

In 1885, two years prior to the alleged date of Koberts' invention, 
there was printed by Arthur Félix, in the city of Leipsig, Germany, 
a publication entitled "Das Eisenhuttenwesen Schwedens, Von Josef 
Von Ehrenwerth, K. K. A. 0. Bergakademie, ProfEesson in Loeben." 
It contained a draf t and description of a mill at Damnarfvet, Sweden. 
The plan and accompanying description clearly show an inclined 
floor located transversely to the rolls (part of which are set end to 
end), and of such inclination that, in combination with a séries of 
bumps or caps, the loops take care of themselves without the use of 
hooker boys. It is contended, indeed, that the inclined plane hère 
shown was not such an inclined floor as Roberts made, but was a 
comparatively short inclined step, which guided the loop to the main 
floor, which was horizontal. We cannot accède to this view. The 
description and draft do not support it. The former says: 

"The east-iron floors on both sides of thèse rolling mills are Inclioed, and 
between every two sets of rolls there are provided horizontal steps, rounded 
towards the outside. By this arrangement, the hooker boys are entirely done 
away loith, since the wire loop, in conséquence of tJte inclination of tlie floor 
it&elf, draws or bends outwards, and hereby is perfectly conducted or guided 
by the steps. But it is easy to nnderstand that this arrangement is practi- 
cally only applicable where the rolls (calibers) are anunged in one Une and 
the pairs of standers (rolls) follow one another. It glves, besides the advan- 
tage of a saving of labor to the process of rolling, a flnished aspect." 

It will be noted, the inclined portions are spoken of as "floors on 
both sides" of the rolls, "are inclined," "horizontal steps" "are pro- 
vided," and are "rounded towards the outside." To read this intel- 
ligently, thèse steps must be placed on the "floors on both sides," 
and, in the absence of any limitation, they would presumably be 
coextensive with the length of the floor. And that the inclination 
and bumps extended to the loop limit is clear from the fact that an 
entire, completed opération is contemplated by their united func- 
tions, and not a mère guiding of the loop to a level floor, where 
hooker boys would be necessary to assist. The language is explicit; 
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"Bj this arrangement, tlie hooker boys are entirely done away with, 
since the wire loop, in conséquence of the inclination of the floor 
itself, draws or tends outwards, and hereby is perfectly conducted 
or guided by the eteps." This construction of the written» descrip- 
tion is fortified by the accompanying drawing, wherein the bumps 
on both sides extend to the limit of indicated floor space. Indeed, 
this is admitted by the complainants' expert, who very fairly says: 

"I think the construction of mil! which is stiown in this German publication, 
talien in connection with the description of the same contained in said work, 
wauld naturally bave suggested to a rod-mill man, on reading the same, at the 
iaXe of the said publication, the combination of rolls arranged on différent 
Unes of feed, and an inclined floor common to said rolls, for the purpose of 
facilitating the movements of the loops, and also for dispensing with or ligbt- 
ening the labor of the hooker boys." 

The next step in the art, in point of time, is shown by the over- 
feed regulator of McCallip's patent, No. 331,516, granted December 1, 
1885. This device we are satisfied was intended to taise care of 
the overfeed of the loop on the square side of the mill only, and this, 
in the preferred form, by an inclined plane provided with caps or 
bumps. But the conception of the application of the principle of 
inclination to an entire floor on the square side, or to, indeed, any 
inclination on the oval side, does not seem to hâve occurred to Mc- 
Callip, so far as his patent shows. In thèse two respects it did not 
go as far as the German device, where we hâve seen the entire 
floor was inclined, and that, too, on both sides of the mill. In an- 
other respect, that of "longitudinal guards along the sides, adapted 
to prevent the métal from bending outwardly," and which was em- 
bodied in one of his claims, is found a step by McCallip in advance of 
the German publication. But the whole scope of the patent shows 
the inclined plane was an entity in itself, quite separate and distinct 
from the main floor, which is evidenced by the fact that the patentée 
contemplated it could be inclined to the floor from the repeater as 
shown in the drawing, or be "upwardly inclined from the repeater, 
or horizontal, as desired." While in his drawing» he shows an in- 
clined plane, and in his spécifications says: "This regulator floor 
horizontally inclined from the repeater downwardly and rearwardly, 
while the caps are themselves horizontal. This permits the loop of 
working métal to pass freely over the caps, in movement rearward 
from the rolls," etc., — ^yet the downward slope of the plane on 
which the bumps are placed is not a necessary functional élément of 
the device. Indeed, the gist, so to speak, of his contribution to the 
art, so far as this patent is concerned, lies in the use of the caps, a 
fact evidenced by the name generally accepted in the trade of "Mc- 
Callip's Bumps." But, for ail this, his use of an inclined plane can- 
not be ignored in the study of the rod-mill art. Conceding, what we 
think in fairness must be done, that the regulator did not and was 
not intended to extend the length of the mill floor, nor to be used 
on the oval side at ail, yet it would clearly seem that, during the 
passage of the loop along it, McCallip made use of the conjoint prin- 
cipes of the gravity of the loop arising from the inclination of the 
regulator and of the propulsive power of the rolls to automatically 
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xake care of the loop until the level floor was reached, where the- 
hooker boy first began to care for it. To that extent, tbe hooker 
boy's labor, as well as his danger, was abridged. And this view 
would seem in keeping with the implied admissions in the patent in 
suit, for, after the application had been rejected on citation of this 
patent, this disclaimer was inserted in the spécifications : 

"In sald patent [McCàllip's] is sliown tlie usual horizontal mlll floor, on 
which the rod loop Is received and distributed by 'hooker-boys,' and a short 
oval feed regulator is used, in conjunction with a repeater, simply to guide 
the loop to the level of the horizontal floor, where it is received and drawn 
away fromthe rolls by the hooker boys; there heing in said patent no in- 
clined mill floor or other means whereby the gravity of the loop and the force 
of the rolls are utilized to distribute the loop after it leaves the overfeed reg- 
ulator." 

The next steps in the art are disclosed in the patents to Lenox, 
No. 351,836 and No. 351,840, both granted November 2, 1886. They 
concern "continuons rolls," as distinguished from the "end to end" 
rolls of the Koberts device. In a continuons mill, in order to com- 
plète the rolling process in one heating, the successive rolls must be 
run at an increased rate of speed. In order to avoid this being 
excessive at the last pass, it is necessary either to make it low at 
the first one (which allows the rod to cool) or to reduce it at some 
intermediate point This latter plan Lenox carried out in the pat- 
ents in question. In the first one, he separated the primary rolls by 
a considérable space from the secondary ones, and speeded the first 
secondary lower than the last primary. The rods passed from the 
primary rolls through a double-guide channel, and entered the 
"bite" of the secondary, slower-moying rolls. At once the progress 
of the rods was retarded, and a surplus of métal accumulated. By 
the propulsive force of the delivery rolls, the rods were forced from 
the channels, and formed latéral loops' or overfeeds. Thèse he took 
care of by providing on each side of the double-guided channel a 
large inclined table, over which the loops spread. In the second 
patent, he had two trains of secondary rolls, and a switch for using 
them separately, in connection with a différent form of guide chan- 
nel, and, instead of using the inclined table on both sides of this 
channel, he used it on but one. Of the function of his inclined table 
in the first patent, he says : 

"The incline of the table or platform, B, laterally, permits the gravity or 
weight of the rod to act in assisting its distribution over the surface, and to 
obviate tangling of the loops as they are drawn in by the rolls of the supple- 
mental train." 

And in the second he says: 

"The ead of the rod, by its force of issue from rolls B [the primary ones]: 
is caused to run aJong the hollow of the guide, D, and automaticaUy enter 
and pass through one of the secondary trains. • » * When the end of the 
rod has béen taken by the rolls F [the secondary train], the speed of issue at 
rolls B being greater than that at which it is drawn in by said rolls, the 
rod is caused to bow or buçkle at some place between said rolls B and B\ 
* • * and, as the bowing of the rod increases, it extends out upon the top 
surface of the deflecting device, K, and f ails over the edge of the overhanging 
head, k'. This causes the rod to be forced against the outwardly cui-ved or 
inclined front surface, i, wheréby the rod is directed downward and outward,- 
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thereby causing it t» rim out, as tlie overfeed increases, in a long loop, which 
slides down the inclined floor, L, within the pocket, M, as Indicated ,by dotted 
Une, w, on Flg. 1. Wbile the rod is thus being run out iipon the floor, L, the 
opposite end is being token into the guide around the feiider or guard plate. 
The action of the deflector and Inclined floor, L, is to keep the overfeed ex- 
panded in a single increasing loop, and prevent the rod from becoming crossed 
at any portion of the loop, while the rod, which is constantly running for- 
ward at a higb rate of speed, distributes itself within the pocket. M, as the 
loop grows longer." 

A careful examination of thèse patents and of the construction 
therein employed satisfies us that Lenox recognized and positively 
made use of the propulsive force exerted upon the rod at the deliv- 
evj roll, and that he did not make use of the gravity of the rod alone, 
in connection with an inclined surface, in order to take care of the 
overfeed, The fact that the inclined surface was laterally placed 
to the rod as it ran initially should not of itself exclude it, as bearing 
on the présent question, from ail considération in reviewing the 
prior art; for even this condition was modifled when the rod passed 
over a laterally extending deflector, and vi'as "forced" (by what but 
the propulsive force behind it?) against the outwardly curved or in- 
clined front surface,!, "whereby the rod isdirecteddownwardand out- 
M'ard," which would make the résultant of the propulsive force almost 
at right angles to its prior direction, a fact which will be plainly seen 
in Fig. 1 of the second patent. The use of the term "deflector" of 
itself illustrâtes this change of course and the direction of the pro- 
pulsive force exerted in the rod. Indeed, the propulsive force of the 
rolls was what Lenox was seeking to countervail. He recognized 
it as a fact, and, by thus turning the course of the rod in the direc- 
tion of the inclined plane, he availed himself of both éléments in 
taking care of the loop. That the relative position of the table was 
différent from that of the Eoberts device, and that continuons and 
not end to end rolls were employed, are facts; but the Lenox pat- 
ents show that Roberts was not the first to make use of the propul- 
sive power of the rolls and the gravity of the overfeed on an inclined 
table. In his application, he distinguishes his device from the first 
patent by the fact of this différent position relatively of I-^enox's 
inclined plane, and by the asserted fact that Lenox did not make 
use of the positive propelling force of the delivery roll, "but, as stated 
by the patentée, it dépends for its efficiency only on the gravity of 
the overfeed." Such statement we do not flnd in the Lenox patent. 
No référence is made in Koberts' spécification to the second patent, 
nor does it seem to hâve been cited in the office proceedings. As to 
it, the complainants' expert admits that "the formation of the latéral 
loop in the case of the mill there shown is assisted or effected both 
by the propulsive action of the rolls and the inclination of the in- 
clined overfeed floors"; and, also, that the inclination shown therein 
is greater than that of the Roberts floor shown in the patent in 
suit. In view of the advance evidenced by the foregoing devices, 
and that dis'closed by the évidence in the cause, we are very clear 
in the opinion that Roberts is not entitled to the broad, generic claim 
of an inclined floor, in combination, embodied in his first claim, and 
■that it must be held invalid. 
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In the third claim we flnd, in combination, a broad claim for a 
guide trougli> Outside the combination, the guide hère claimed haa 
but three limitations: It must be open, sunken, and be placed on 
the delivery side of the primary rolls. Is he entitled to such a 
claim, in view of what had already been done in the art? It will 
be noted his claim of a guide is not confined to an inclined floor, or 
to either of the two sides of a mill. The patents of Lenox had 
shown the feasibility of open channels in a continuous mill, and, in 
the same character of mill, McCallip, in his patent, No. 277,044, of 
May 8, 1883, has disclosed the use of an "open trough or gutter- 
f-haped box" placed below the level of an accompanying overflow 
horizontal table. In his patent, No. 331,516, of December 1, 1885, 
McCSallip had shown on the square side of an end to end mill a form 
of open channel wliich, while not sunken in a strict sensé, because 
at intermediate points its bottom was flush with the plane, yet, in 
effect, was eunken at the points where the bumps were placed. 
That its purpose was to control the primary branch of the loop is 
explicitly set forth in his patent. He says: 

"The two sIdes of the métal loop fit, respcctlTely, in the two corresponding 
channel guides, g, and are conducted longltudinally along the saine, whlle 
the curve of the loop slides along the regulator floor In rear of sald cap. The 
two sldes of the latter thus constitute guaxds to prevent the sides of the loop 
from bending towards each other, as Is thelr prédominant tendency. The 
flanged sides of the regulator serve as side guards to prevent any outward 
bending of the loop, and thus the latter is maintalned straight, and bas move- 
ment along the length of the regulator free from tangling." 

As bearing on the guide function disclosed by this patent, the 
views of complainants' expert, as shown in the f ollowing questions, 
are pertinent, to wit: 

"Q. Do you mean to say that the construction of the McCalUp overfeed reg- 
ulator is not such that the guide channel in it contrôla the movement of the 
primary branch of the loop perfectly as it runs down the incline, so that it 
can nelther expand unduly nor draw In or contract unduly? A. No. In the 
devlce shown, there is no doubt that the channel wiU prevent the primary 
branch of the loop from running either ont or In. Q. In that respect, it opér- 
âtes precisely like the guide channel of the Roberts patent in suit, does it 
not? A. To a certain extent It does, especially in the case where only one 
loop is being roUed. If more loops than one were being roUed, the action 
would be somewhat dlfCerent, owing to the rods pulling around the sharply 
undercut grooves whlch pass around the bumps; and If the channel were 
made long its opération would become dangerous to persons working around 
It It seems well adapted to perform the function for which it was evldently 
intended,— of handling one loop in Its passage down the pan." 

Such being the state of the art, the advance made by Roberts to 
an open, sunken guide trough, as disclosed in the claim in question, 
was not such aa to entitle him, in combination,. to a broad claim for 
a sunken channel of the claimed functional capacity, without lim- 
itation to either side of an end to end mill or to any kind of floor. 
Construing the claim thus, as, indeed, it must be, in view of the 
fourth claim, we are very clearly of opinion it must be held invalid. 

We now turn to the fourth daim, which embodies the gist of the 
invention. In a gênerai way, it consists, in combination, of the 
union of the two éléments we hâve been discussing, to wit, of an in- 
clined floor extending transversely to the rolls, and by which the 
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gravity of the loop and the propulsive force of the rolls upon it are 
utilized, and a guide extending along such floor. It is as follows: 

"In a wire-rod mill, the combinatlon, wlth the main mill floor, having an 
inclined surface extending in a plane transversely to the rolls, substantially aa 
desciibed, of a séries of rolls arranged on différent Unes of feed, whereby 
the propelling force of the rolls and the gravity of the loop are utilized to 
cause the loop to travel freely over the floor, and a guide extending along the 
sald inclined main floor transversely to the delivery side of the prlmary rolls, 
and adapted to guide the primary branch of the loop, substantially as and 
for the purposes specifled." 

It is contended that an inclined floor was old in the art, and that 
guides were also old, and that their union in this claim was a mère 
aggregation or double use. We cannot thus belittle this meritori- 
ous device and shear it of ail patentability. We hâve noted above 
its great advantages, its labor and lif e saving results, its multiplied 
output, and its economy of opération. Its substantial value to the 
commercial world is evidenced by the earnest contest made by both 
sides in this case. The proof is clear that, singly and alone, an in- 
clined floor on the oval side of a rod mill, where a number of rods 
were being simultaneously rolled, would be of little, if any, advan- 
tage over the horizontal floor of the old construction. Hooker boys 
would still be necessary. Their work would be as skilled, and their 
dangers as great, if, indeed, they would not be increased, by the 
inclination of the floor. On the other hand, the guide channel on 
a horizontal floor would not automatically take care of loops of the 
length necessary in the manufacture of the long rods of later years. 
Whence has corne the valued and conceded change in rod-mill opéra- 
tion and results, so far as the inclined floor is concerned? It con- 
sists in the blending of the two éléments we hâve been considering. 
It lies in the conjoint efiiciency of two united éléments which, dis- 
united, were neither of them, in themselves, efficient. It consists in 
a new resuit, due to the conjoint and co-operative action of thèse 
two éléments upon each other. The inclined plane is more than the 
mère plane it was before the union. By its conjunction it is modi- 
fied by, and co-operates with, the guide. And, on the other hand, 
the guide, adapted to guiding the primary branch of the loop, is not 
the same guide it was, but a corresponding change in its functional 
work results from its new relation to an inclined floor. The prés- 
ence of the guide has changed and enlarged the function of the plane, 
and the présence of the plane has done the same to the prior func- 
tion of the guide. The two, thus united, and with changed function 
conséquent upon and from such union, conjointly unité in producing 
a new resuit, to wit, the substantially automatic care of a number 
of oval loops simultaneously passing over them. Far from being a 
mère aggregation or double use, the device is a striking example of 
a genuine combination. After a full considération of the proofs, 
we are of opinion that the combination therein shown was not antici- 
pated in the prior art, and that Robertg' fourth clailn should be held 
valid, unless his patent is to be adjudged invalid on the défense of 
fraud in its procurement, hereinafter considered. 

The sixth claim relates to fender plates or guards, and is as fol- 
lows : 
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"In â rod mill, the combinatlon, wlth the rolls, of a feed plate arrangea in 
the Une of the feed, substantlally as shown and described." 

As gathered from the speciflcation, it is an angled plate, similar to 
an L set on its face, with its long stem somewhat depressed, thus, 

p"~-~- , and placed on the floor near the rolls and between the sec- 
ondary branch of the loop and the sticker in. Its purpose is to 
control the erratic motion of the rod, and prevent it flying laterally 
or upwardly and striking the sticker in. In view of the length to 
which this opinion extends, we refrain from giving in détail our rea- 
sons therefor, but simply note the conclusion reàched. Conceding, 
for présent purposes, the device shown involved patentable novelty, 
we are of opinion the claim must be restricted to the spécifie con- 
struction shown. Thus restricted, the claim is not infringed by the 
respondents' fender, which is not constructed so as to prevent the 
end of the rod flying upward, and it is not in f orm or f unction the 
construction shown by complainants' patent. 

This leayes for considération a question that involves the valid- 
ity of the entire patent. Conceding, for présent purposes, the élé- 
ment of patentability, and the infringement by respondents of the 
fourth claim, it is still averred by them the patent is void by reason 
of the f raud of Henry Roberts in procuring the same ; that, in mak- 
ing oath in his application, Roberts falsely and fraudulently stated 
that he did not know or believe that the device therein shown was 
ever used or known prior to his invention thereof, when, in fact, he 
had before that time seen the same invention which he sought to 
hâve patented in use at the mill of Pearson & Knowles, at Warring- 
ton, England. This is a serions charge. Fraud is never presumed. 
The burden of overcoming the prima faciès of the patent and of prov- 
ing the falsity of the oath taken is on those attacking it; and to do 
this they must show the actual existence of the invention sought to 
be patented, and that the applicant knew of it. 

To do this, the respondents hâve taken the testimony of Thomas 
Morris, the manager of the mill at Warrington, England. His testi- 
mony was given in 1893, when he was in his sixty-flfth year. He 
says: Roberts was brought to his home in Warrington by J. J. 
Thompson, a métal broker of Manchester. That the same evening, 
between 7 and 9 o'clock, he took him through the entire works for 
an hour, 10 or 15 minutes of which was spent in the rod mill. That 
they then and since had an inclined floor on the oval side of the 
mill, and that over the end. was a bridge or balcony, about 6 feet 
above it, and facing the rolls, which were 25 to 40 feet distant. 
The bridge hid 12 or 14 feet of the subfloor. That Mr. Roberts 
stood on this bridge. When asked explicitly what conversation 
they had in référence to the inclined floor, he said he could not re- 
member; that he made several comments about it being a nice ar- 
rangement. He says Roberts returned a couple of weeks later, and 
was in the mill from 10 minutes to half an hour; that he spent an 
hour and a half, ail told, in the entire works, that day, which was 
between 7 and 9 o'clock in the evening; that he went to the square 
side of the mill, aJso, during that stay. He says every part of the 
Mil was discussed by them, but he is unable to give any détails of 
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the discussion. He says a person standing on the bridge would 
not liave much diflBculty in seeing the loops through the niches be- 
tween the iron plates. He says, from the square side, the view of 
the oval would be somewhat obscured by the relis and the stickers 
in, but it could be seen. When asked who was the inventor of 
the inclined floor, he said: "I don't know. Mr. Bleckley and I put 
it in. I saw it at a place I was at. I saw the idea, and told Mr. 
John Bleckley about it." 

The testimony of James Ashton, the roller in the mill, was also 
taken. He did not meet Roberts, and it is not clearly shown whether 
Ashton's testimony refers to Eoberts' first or second visit. Mr. 
Morris told him his name. When, does not appear. He dififers 
from Morris in flxing the visit in the afternoon, instead of at night, 
and says Eoberts was standing for 10 or 15 minutes on the balcony, 
and looking down on the loops go under it. He cannot say whether 
Roberts went on the square side. Says from that side he can see 
oTcr the rolls. He does not state what is the incline of the floor 
or the mode of operating the mill. 

J. J. Thompson, a métal broker of Manchester, a mutual friend of 
Tioberts and Morris, proves that he took him to Warrington in 1885, 
and introduced him to Morris; that he himself remained in the 
house while Morris and Eoberts went into the mill, some time during 
the evening. 

J. J. Bleckley was the managing director of the company. He did 
not see Mr. Eoberts, but says it was reported to him by Morris that 
Roberts had been surreptitiously introduced into the mill; a fact 
which is at variance with Morris' account, as the visits testified to 
by the latter were opcn and consentible ones. He says they put an 
inclined floor in the mill in August, 1878; that the floor is practically 
uncovered and open; that it is the most prominent feature of the 
mill ; that it is impossible for any one going into the mill not to ob; 
serve it; that they hâve no hooker boys on the oval side; that they 
put the inclined floor in to avoid using them. He does not give 
the time, but says he invented the inclined floor himself, — a différent 
statement from Mr. Morris', who, as we hâve seen, claims to hâve 
seen it elsewhere and told him of it. He says they never passed 
more than one rod at a time. From his testimony it also seems 
there were no sunken guides, but movable long sections of sheet 
iron were used on the floor, which prevented the loop from bending 
outwardly. The rolls were known as "four-high" ones, and were 
peculiar to this mill in their construction. They were so flnely ad- 
justed that the slack was very slight, in some of the passes at least, 
and that from the oval to the square side was taken up by means of 
this adjustment, and a novel construction in the shape of a closed 
vertical repeater, embodied in a patent of Mr. Bleckley, was there 
used. He says the total dimensions of the inclined floor were 54 
by 25 feet, and the inclination 1 in 12. 

W. R. Poole, an iron worker in Warrington, has lived in this coun- 
try since 1S82. He worked in the.old Warrington mill, but never 
in the new or "patent mill," as he terms it. He has visited the lat 
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ter. Says the slope of the floor was about 1 in 10, and fenders ex» 
tended its entire length. His account of it is as follows : 

"Q. Wasn't the floor on the oval side of the mlU, so far as one could ob- 
serve in looklng at It, level, and used for pillng stock upon it? A. Yes, in 
the Pearsoû & Knowles mill. Q. Then where was this inclination that you 
Kpeak of? A. Right underneath the floor on which they piled the stock. 
Q. Did you ever go underneath the top floor to see what was the character 
of the under floor? A. Yes. Q. When? A. I can't exactly state the time. 
I hâve been under there. Q. What business had you in going under that 
floor? In other words, what was the occasion? A. Ouriosity prompted me. 
Q. What curiosity had you in that direction? A. I was interested in the 
mill, and wanted to see how it was working, — how it was going along. Q. 
And you could not see how it was working and going along unless you 
went imderneath, could you? A. ïes, sir. Q. How could you? A. Stand- 
ing at the end of it, against the roUs. Q. But unless you were up at the 
far end, and standing against the roUs, you could not détermine as to the 
character of that under floor wlthout going underneath, could you? A. No. 
Q- And it was for that reason you went underneath to look at it, was It? A. 
y es; and I was interested in it" 

As bearing on the formation of loops, lie says: 

"Q. Do you know what was the length of the loops? A. Well, I tell you— 
1 told you before it dépends on the a;bility of the man that's working on the 
rolls. Q. Don't you know, Mr. Poole, that the practice of that Pearson & 
Knowles patent mill was to so speed the rolls as to take up the rod about 
is fast as it was paid out, so as to avold the formation of loops? A. Well, 
yes." 

In answer to this, we hâve on part of the complainants the testi- 
mony of Mr. Oarrett, who visited this mill in 1883 and twice in 1800. 
His credibility has been assailed on the ground that he and complain- 
ants hâve mutually given testimony in aid of each other in this case 
and other litigation involving Garrett's patents. A careful ex- 
umination of the record has not satisfled us of any bias on his part, 
and, for reasons hereafter stated, we think the truthfulness of his 
story is conflrmed by acts consistent with it, and which are utterly 
inexplicable on any other hypothesis than the truth of what he testi- 
fles to in relation to the Warrington mill. In 1883, Garrett, who 
was thoroughly posted in the theory and practice of rod rolling, visit- 
ed the Warrington mill. He was courteously reoeived by Mr. 
Morris, and was given full opportunity to examine the rod mill, 
which he says he did with interest, as it was considered the finest 
in England. His visit was from half to three-quarters of an hour, 
and included a talk with Ashton, the roller, and during ail the time 
he was in company with Mr. Morris. The peculiar features, he 
says, were the four-high rolls and the closed vertical repeater. He 
says that he stood on the double floor on the oval side of the mill, 
a distance of about 30 feet from the rolls, and saw the loops disap- 
pear under the floor; that the distance between the floors was about 
18 inches; that neither Morris nor Ashton referred in any way to 
the sloping floor, and as he saw large piles of rods standing on the 
floor near where he stood, ready for shipment, he concluded the only 
reason why the under floor was used was to obtain additional floor 
space, a method which he had before seen employed in guide mills 
for that purpose. He says he saw the floor on the oval side as far 
as it was exposed, which was for about 30 feet ; that there was noth- 
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ing about it that excited his curiosity; that from the square side 
of the four-high mill it would be very difflcult for any one, however 
anxious, to see the shape of the floor under tbe balcony or top floor. 
He says there was nothing in the mill that suggested to Mm the 
use of an inclined floor such as is shown in the Koberts device. 

This testimony is and must be of weight, not from itself alone, as 
coming presumably from a reliable and disinterested witness, but 
from the irrésistible conclusions wMch follow from Garrett's subsé- 
quent conduct. The flrst sight of an inclined floor of the Roberts 
device seems to hâve impressed every practical rod-mill man with its 
inhérent vporth and novelty. He needed no explanation or argu- 
ment to convince Mm of it. Apparently, sight was démonstration. 
Mr. Fitch was so impressed with it the flrst time he saw it that he 
then and there determined to introduce it into his mill, although 
entailing radical changes and much expense. Mr. Garrett, when 
he saw it, at once determined to place it in the Joliet mill, which 
he was .then building. 

While such was the — we may say, instantaneous — impression 
caused by a sight of the alleged copy of the Warrington mill, an 
impression evidenced by the subséquent acts of those who saw it, 
what was the effect of the Warrington mill? Garrett says it made 
no impression upon Mm. He came back to America and built a 
level floor in the Oliver & Eoberts mill, one for the Braddock Wire 
Company, and another for the American Wire Company at Cleve- 
land. The conclusion is irrésistible that, whatever the slope of the 
Warrington floor was, it suggested to the mind of a man who was 
keenly alive to every advance in his spécial line of work no advance 
whatever towards such a floor as Koberts afterwards made. Not 
for four years afterwards, during which his attention was largely 
drawn to the difQculties and dangers incident to the oval side of a 
rod mill, — emphasized as they were by the loss of his own leg, — did 
such a thing as an inclined floor suggest itself to him. This testi- 
mony is emphasized by Mr. Garrett's two subséquent visits to the 
Warrington mill in 1890, when he went there to see if any improve- 
ments had been made. He was then perfectly familiar with the 
Roberts floor. He says the mill was in the same condition as in 
1883, except a change in the repeater; that, w.hile he and Morris 
stood on the upper floor, the loops ran under, and the latter said this 
was what Eoberts had stolen; that he looked intently, and could 
find no further décline in the floor exposed to view than would 
naturally be required to drain the rolls and carry the loop under the 
upper floor; that, even after Morris' remark, he could see nothing 
having any resemblance to the Roberts floor. That he made no re- 
ply at the time is not in itself évidence he agreed with Morris' re- 
mark. He was not called on to défend Roberts' invention, and, 
in addition thereto, the évidence shows that a bitter feeling between 
him and Roberts had existed, and he would possibly not feel in- 
clined to défend him. 

We turn next to the testimony of the patentée himself, who ad- 
mits visiting the Warrington mill twice in 1885. At that time he 
was an experienced man in the wire business. His account is: 
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That he went to England, with members of his family, for his health, 
and spent about 60 days of bis stay in Mancbester, whicb bad been 
his former borne. Tbere be met J. J. Thompson, wbo was a personal 
friend for many years. That tbey visited several places in England 
together, in a social way, and, among tbem, Warrington. That, on 
tbe occasion of his first visit to the Warrington mill, be went to the 
town at the request of Mr. Thompson, and did not know tbere was 
such a mill tbere. That, after Thompson was througb tbe business 
he bad gone to transact, he said be bad a friend named Morris tbere, 
and tbey would go to dinner with him. That after dinner Thomp- 
son proposed to Morris to take witness througb the mill, whicb he 
did that afternoon. That on entering tbe mill be was struck by 
tbe repeaters, as he had never seen or heard of a closed vertical one 
before. The rolls were adjusted to such a nicety that one roll took 
up the elongation of the other without any overlapping of the loop. 
That he was in the rod mill not to exceed three minutes, and went 
from tbere to the boop mill. That be was not on tbe oval side that 
day at ail, and did not see it. That be neither saw, nor did Morris 
suggest to him, tbe existence of an inclined floor in the mill. That 
after tea tbey returned to Manchester. He says Morris and Thomp- 
son were mistaken in saying the visit to the mill was in the evening. 
That he returned to Warrington a second time, wbere be was trying 
to negotiate an arrangement with Mr. Carson, of the White Cross 
Works, for tbe use of Eoberts' galvanizing process ; and from tbere 
he went to Morris' and took dinner, and told him he would like to 
f ee the repeater working again, as he was interested in it, and had noi 
seen enough of it. That they went to tbe mill, made a circuit of it 
througb tbe engine bouse, whicb would take tbem over tbe balcony, 
and went to the place where he had stood before. That be asked 
if they ever had any cobbles, and Morris said tbey bad not had one 
for three months, and just then one bappened, and Morris was much 
confused over it, and tbe mill had to be stopped. That when they 
got the cobble out, and were ready to start the mill, Morris took him 
out, and he never saw the mill again. He says he saw nothing in 
tbe mill that suggested an inclined floor. That from the nice ad- 
justment of the rolls be could see no necessity for a loop any further 
than that whicb might form from the man's time in catching the 
■end to insert it in the next bite of tbe rolls, whicb would be neces- 
sarily short. He says his second visit tO' the mill, including 5 min- 
utes spent in tbe engine room, did not exceed 10 minutes. 

Mr. Eoberts' subséquent acts are consistent with this testimony. 
He returned to America and made no change in bis mill. Later he 
became the active manager of it. And that he continued experi- 
menting with a view to improving the metbods is witnessed, in ad- 
dition to bis testimony, by tbe patent in whicb be tried to conduct 
the primary branch of the loop in a horizontal guide, by means of 
a rotary shaft, on a level floor. It is incompréhensible that if be 
bad seen an inclined floor, with guides, in substance such as is shown 
by his patent in suit, in successful opération at Warrington, he 
would bave suffered two years to pass without experimenting in that 
direction. His subséquent acts are irreconcilable with any other 
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hypothesis than what he and Mr. G-arrett unqualifiedly testified to, 
namely, that they saw nothing in the Warrington mill which sug- 
gested to them the use of an inclined floor. Nor can we overlook the 
fact that if a floor having the functions of the Eoberts one esisted 
in the Warrington mill since 1878, unrestricted by any patent, its 
capabilities hâve not been appreciated in its own neighborhood, for 
the "White Cross mill still uses the level floor. The subséquent acts of 
Robert» cannot be reconciied with the theory of f rand hère contended 
for. His patent must not be taken f rom him on mère theory or con- 
jecture, i>ut only on clear proof of fraud, or, as is said in Kerr, Fraud 
& M. 385, by reason of "facts established from which it would be 
impossible, «pon a fair and reasonable conclusion, to conclude but 
that there must be fraud." Such measure of proof has not been 
given. The mill at Warrington was of novel construction, and its 
four-high rolls, its closed vertical repeater, and its flne adjustment 
of roll speed would naturally hâve attracted the earnest attention 
of Eoberts, as it did of Garrett. They were the spécial features 
which Mr. Bleckley seems to hâve regarded as worthy of patenting. 
The restricted size of the mill space and the necessity for floor room 
are consistent with the suggestion that the upper floor was intended 
to afl'ord such space. And this suggestion is strengthened by the 
established fact that it was used for that purpose. The compara- 
tively short length of the lower floor is consistent with the sugges- 
tion that the nice adjustment of the rolls made only short loops to 
be cared for. Nor were the guides or fenders of the mill adapted 
to guide the primary branch of the loop, for they in no way re- 
strained them from bending inwardly. Nor has more than one rod 
at a time ever been rolled in the mill. The proof has not convinced 
us that the. Warrington mill was in substance the device for which 
Eoberts afterwards sought a patent. Conceding it was, the burden 
of afflrmatively showing that Eoberts knew it to be such has not 
been met. At most, not more than 42 f eet of the floor was exposed, 
and Garrett says 30. It is not shown that Eoberts looked through 
the cracks of the upper floor and saw the inclined subfloor, as Mor- 
ris suggested could be done, nor that he went under it, as Poole 
testified he did when he was examining it, or that he stood in front 
of the rolls, which Poole says was the only place from which to dé- 
termine its character without going below the upper floor. Grant- 
ing that Eoberts did stand on the upper floor, saw the inclination in 
front of him, and saw the loops go under the upper floor, still this, 
in view of the nice adjustment of the rolls, the conséquent shortness^ 
of the oval loops, and the apparent necessity for floor space, do not 
force us to the sole conclusion that Eoberts then and there saw what 
he afterwards erabodied in his patent. Garrett says it had no such 
effect on him. Eoberts says the same; and their subséquent ac- 
tions are more convincing still that such was the case. We hâve 
given the entire testimony our most patient and painstaking study, 
and our conviction is firm that the burden of proof imposed in this 
issue upon the respondents of afflrmatively establishing fraud has 
not been met. Such being the case, the fourth claim must be held 
valid. 
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TMs leaves the sole remaîning question, do the respondents în- 
fringe? The proofs show they hâve an indined mill floor set trans- 
versely to roUs arranged on différent lines of feed. On this fltoor 
are cast-iron sunken guides extending transversely from the delivery 
side of the primary rolls. The floor and guides are of such func- 
tional capacity that the loops travel automaticaJly by force of their 
own gravity and the propulsive power of the rolls. Infringement 
of the fourth claim is established. A decree to that effect may be 
prepared. 



BOWERS T. SAN FEANOISCO BRIDGE CO. 
(Circuit Court, N. D. Oalifomla. August 5, 1895.> 

1. Patents— Failure to Pay Final Peb— Second Application. 

Under Rev. St. § 4897, providing that any person having an Interest In 
an invention for whicli a patent was ordered to Issue on the payment dï 
the final fee, hut who fails to malîe the payment wlthln six months from 
the time at whlch it was allowed and notice thereof sent to the applicant, 
may, wlthin two years after allowance of the original application, make 
an application for a patent for such invention, the same as in the case of 
an original application, but no person shall be held responslble in damages 
for use of anything for which a patent was ordered to issue under such 
renewed application prior to the issue of the patent, the second applica- 
tion is not limited to what was aUowed In the first patent, but may em- 
brace the whole Invention, If thls be greater than that aUowed. 

2. Same— Injonction. 

Injunetion pendlng suit for Infringement of patent will not be grajited, 
notwithstanding a Judgment for complainant in a suit against anotàer 
person for infringement of th« patent (where défendant is responslble), 
and évidence and patents (claimed to antlclpate plalntiff's) which were 
nol introduced in the former case, hâve been introdueed, the effect of 
which was submitted to a jury, in an action at law between the parties, 
resulting in a disagreement of îbe jury. 

Suit by Alphonzo B. Bowers against the San Francisco Bridge 
Company. 

John H. Miller and John L. Boone, for complainant. 
M. Delmas and R. Percy Wright, for défendant 

McKENNA, Circuit Judge (orally). This is a suit in equîty for 
•the infringement of certain letters patent, and a preliminary in- 
junetion is sought. The motion for the latter is made upon the bill 
and an afiidavit of plaintiff and the opinion of this court in Bowers 
V. Von Schmidt, 63 Fed. 572, and certain testimony taken therein. It 
is oppo"ed by the answer of défendant, denying the allégations of the 
bill, and an affldavit of the président of défendant, in reply to the 
affldavit of Bowers Company, and the record of proceedings in the 
patent office. The bill allèges that the plaintiff was the flrst in- 
ventor of certain dredging machines, machinery, and appliances, 
which are described, and that he applied, on the 9th day of Decem- 
ber, 1876, for a patent, and, after proceedings had, a patent was or- 
dered to be issued, on the 18th day of April, 1877, upon the payment 
of the flnal fee. It is f urther alleged that the claims which were al- 
lowed — 
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"Dld not fully protect plalntlff In the Inventions which he had made, and 
whlch were dlsclosed and descrlbed In hls application, and the sald claims 
were tooi narrow and toc limlted, and were not commensurate wlth the scope 
of your orator's actual Invention; and, for thls and other reasons, your orator 
failed to pay the final govemment fee withln six months, and failed to hâve 
said patent issued wlthin sald period of time. That thereafter, to wit, on the 
26th day of Aprll, A. D. 1879, under and pursuant to the laws of the Unitê'd 
States and the rules of the patent office of the United States in that behalf 
made and provided, your orator renewed hls application in said patent office 
for a patent for said inventions, and filed a renewal application therefor, 
using the original spécifications, oath, drawings, and model, which had been 
filed in hls said original application of December 9, A. D. 1876, and which 
were then on file in the patent office; and said renewal application was 
treated and considered by your orator and by the said patent office, and the 
officiais thereof, and the same was, both in law and in fact, a continuation of 
the said original application." 

The bill also allèges that the renewed application was found, upon 
examination by the proper examiner of the patent office, to contain 
several independent inventions, and hence separate or divisional ap- 
plications were made, and, after proceedings had, several patents 
were issued. The bill contains the usual and proper allégations 
about ail the patents, and states their respective names and titles, 
and the infringement by the défendant of them. Each patent con- 
tains a number of claims; but with this motion we are concerned 
only with claims 10, 16, 25, 53, 54, and 59 of No. 318,859. For a 
full description of this patent and thèse claims I refer to the opinion 
in Bowers v. Von Sehmidt, 63 Fed. 572. 

It was asserted at the oral argument, and not denied, that thèse 
claims were not in the patent which was ordered to be issued on the 
ISth day of April, 1877, and not accepted by plaintiff. This will, 
therefore, be assumed to be true. And from this the défendant con- 
cludes and contends that the latter patents were not for the same in- 
vention as the former, and hence void, the commissioner having no 
jurisdiction to issue them. In the beginning, it may be said that 
against this contention is the action of the patent office in granting 
the letters, and its rules, which will hereafter be adverted to, pro- 
viding for the jurisdiction, and what has been aptly called the "si- 
lence of the bocks," — no case being found in the courts in which the 
point has been made or passed on. This is strong against its validity. 
It can hardly be conceived an occasion for making it has not arisen, 
or that the interest and ingenuity involved in patent litigation should 
not bave discovered or urged its strength, if it had any. It is, how- 
ever, advanced with earnestness and ability in this case, and the 
language of the statute is ambiguous enough to exercise and puzzle 
interprétation. The subject is provided for in section 4897 of the 
Revised Statutes, which is as f oUows : 

"Sec. 4897. Any person who has an interest In an Invention or discovery, 
whether an inventer, dlscoverer, or assignée for which a patent was ordered 
to issue upon the payment of the final fee, but who faits to make payment 
thereof within six months from the time at which it was passed and allowed. 
and notice thereof was sent to the applicant or his agent, shall bave a right to 
make an application for a patent for such invention or discovery the same as 
in the case of an original application. But such second application must be 
made within two years after the allowance of the original application. But no 

v.69F.no.7— 41 
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pérson éball be Held résponsible in damages for tbe manufacture or use of axiy 
article or thlng for whlch a patent was ordered to issue under such renewed 
application prier to tbe issue of the patent. And upon tbe hearing of renewed 
applications preferred under tbis section, abandonment sball be considered as 
a question offtict." 

The ambiguity consists in tiie meaning of the word "invention" 
or "discoTery." Is it to be conflned to that which the patent oiHce 
allows itx the first patent, or may it embrace the whole invention, if 
this be greater than that allowed? In other words, is the purpose 
of the new application only to extend the time from six months to 
two years, to obtain the patent issued, or has it the more substantial 
and valuable purpose to review his pretensions again, and correct the 
jadgment of the patent office if it was erroneous? The purpose of 
the patent laws f avors the latter view ; and, in their ample provisions 
securing inventors' rights, while protecting the public from imposi- 
tion or embarrassment, I flnd nothing inconsistent with it. The 
rights oî inventors are recognized by the constitution, and in execut- 
ing its provisions the enactments and procédure of the lav? hâve been 
designed to secure to an invehtor his whole discovery. To give ef- 
fect to this purpose, the suprême court, in Grant v. Eaymond, 6 Pet. 
218, sustaiiled the validity of the reissued patent, before the statutes 
in words authorized it. The right of amendment has been liberally 
allowed to the same end. Illustrations of this are found in the case, 
among others, of Singer v. Braunsdorf, 7 Blatchf. 521, Fed. Cas. No. 
12,897, and in the Corn Planters' Case, 23 Wall. 181. I am not insen- 
sible to the strength of the argument that, after providing for full 
examination of the pretensions of an inventer, and allowing amend- 
ments liberally, and appeals from erroneous décisions, it is not unjust 
to make some actions of the commissioner anal. Undoubtedly not; 
but until both are concluded there is no reason why either should 
be. In TJ. S. v. Butter worth, 3 Mackey, 233, it was held that the 
commissioner could, after making and communicating to an appli- 
cant a décision in his favor, and at any time before the issuance of a 
patent for the signature of the secretary, reconsider the décision, and 
make a contrary one. And, in U. S. v. Colgate, 32 Fed. 624, it was 
decided that, even after the commissioner's judgment refusing a 
patent had been affirmed on appeal, the commissioner, upon a new 
application and new facts, bearing either upon novelty or abandon- 
ment, could grant a patent. How far passing a patent to issue was 
intended to be a final détermination of an applicant's rights may 
be gathered from législation preceding section 4897, supra, and from 
which it was an évolution, and from other sections providing for re- 
issue. In 1863, by an amendment to previous laws, it was enacted 
(section 3) that every patent shall be dated as of a day not later than 
six months after the time at which it was passed and allowed, and 
notice thereof sent to the applicant or his agent; and, if the final 
fee for such patent be not paid within the said six months, the patent 
shall be withheld, and the invention therein described shall become 
public property, as against the applicant. This made an absolute 
forfeiture. An act was passed in June, 1864, extending the time 
until six months after its passage. March 3, 1865, was the first en- 
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actment allowing renewai applications. It is important, and I 
quote it in full. It is as follows: 

"Be it enacted by the senate and house of représentatives of the United 
States of America in congress assembled, that any persons havlng an inter- 
cst in an invention, whether as Inventer or assignée, for which a patent was or- 
dered to issue upon the payment of ttie final fee, as provlded In section 3 of an 
act approved March 3, 1863, but who bas failed to make payment of the final 
fee as provlded in said act, sball hâve the right to make an application for 
a patent for hls Invention, the same as in the case of an original application, 
provlded such application be made wlthin two years after the date of the al- 
lô wance of the original application: provlded, that nothlng hereln shall be so 
construed as to hold responslble in damages asy persons who hâve manu- 
factured or used any article or thlng for whlch a patent aforesald was ordered 
to Issue. Thls act shall apply to ail cases now In the patent office, and also 
to such as shall hereafter be filed. And ail acts or parts of acts Inconsistent 
wlth thls act are hereby repealed." 

This act did net limit the right "to receive the patent withheld 
on account of the nonpayment of the fee," ^s the act of 1864, by care- 
ful expression, did, but gave the right "to make an application for a 
patent for his invention," — an important différence, and a larger 
right. Then came the act of 1870, section 35 of which provides for 
renewai applications. It is not in ail particulars the same as the 
act of 1865, but does not return to the language of the act of 1864. 
It provides: 

"That any person who bas an Interest In an Invention br discovery, whether 
as inventer, etc., for which a patent was ordered to issue, » • ♦ shall hâve 
a right to make an application for a patent for such Invention or discovery 
the same as In the case of an original application." 

The différence from the adt of 1865 is in the use of the words "such 
invention" instead of "his invention." The act of 1865 provided for 
an exemption from damages as follows: 

"Provlded, that nothlng herein shall be so construed as to hold responslble 
in damages any persons who hâve manufactured or used any article or thing 
for which a patent aforesald was ordered to issue." 

This was clear; but the act of 1870 added the words, "prior to the 
issue thereof," which introduced awkwardness and ambiguity. It 
could be said that the words, "prior to the issue thereof," had no use, 
unless the patent ordered to be issued was the one, and the only 
one, secured by the reapplication ; and, on the other hand, it could be 
said, if that was the patent to be issued, why not say so in the clear 
and direct words of the act of 1863? It would seem a natural, if 
not necessary, inference, if congress intended to return to the pur- 
pose of the act of 1863, it would hâve expressed itself as in that act. 
The ambiguity is resolved somewhat, but not entirely, by Eev. St. 
§ 4897. Its proviso is as follows: 

"But no person shall be held responslble for damages for the manufacture 
or use of any article or thlng for whlch a patent was ordered to Issue under 
such renewed application prior to the issue of the patent." 

This language implies reasonably, if not necessarily, a différence 
in the patents, — that is, the article or thing under one might not be 
the same as under the other. It may be conceded that ail thèse in- 
ferences afe disputable, as inferences from ambiguous language al- 
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ways arejsbut they receive support from other parts of the statute. 
The ambiguity consists in the word "inYention." Does it refer to the 
idea of the inventor, or the limitations of that idea by the patent 
ofiace? The bounds of the latter are in the claims; but that the claims 
of a patent are not coextensive with the "invention," as the word is 
used in the statute, is évident, from the construction of tbe pro- 
visions regulating reissues. Thèse provisions, in certain specifled 
cases (see Rev. St. § 4916), enable the commissioner to receive the sur- 
render of a patent, and (to quote the section) "cause a new patent for 
the same invention and in accordance v^ith the corrected spécifica- 
tions to be issued to thé patentée." This language has been con- 
strued to allow new claims and enlarged claims. Walk. Pat § 220, 
and case cited. See, also, Topliflf v. Topliff, 145 U. S. 171, 12 Sup. 
et. 825, where the subject is elaborately considered. The court said : 

"To hold that a patent can never be reissued for an enlarged claim would 
be not only to override the obvions intent of the statute, but would operate 
in many cases with great hardship upon the patentée." 

To sustain their contention, counsel for défendant cite the opinion 
of Commissioner Butterworth in Thompson v. Waterhouse, 30 O. 
G. 177; and some of its language seems to do so. The learned com- 
missioner said : 

"Why is an assignment allowed to apply? Clearly, beoause ail the ques- 
tions of patentability, etc., under section 4894, hâve already béen determined; 
and hence he may apply, the same as in an original application,—!, e. he may 
become an applicant, making the oath himself, and for the palpable reason 
stated above, to wit, the only invention for which the assignée may prosecute 
an application is such as is covered by the flrst or original application, and 
has been adjudged to be patentable, and a patent allowed, but not issued, by 
reason of the nonpayment of the final fee, the only question remaining being 
one of abandonment, which is one of f&ct." 

But this language must be construed in référence to that which 
was before the commissioner. Abstract it from that, and it is as 
ambiguous as the section it is cited to explain. Confined to that, 
and considered in connection with other parts of the opinion, it is 
clear enough-. The device in the original application and the device 
in the patent which issued were identical, and the commissioner was 
not called upon to consider a case in which they were not; but, even 
in the case which was before him, he asserted the necessity of re- 
sorting to the original application for the identity of the invention. 
He said: 

"On the fillng of the second application, under the provisions of section 4897, 
the commissioner is not permitted to regard the forfelted application as hav- 
Ing no existence. On the contrary, the section mentioned expressly provides 
that any person may file a new application for the same invention, but such 
second application must be made within two years after the allowance of the 
original application. Original of what? Why, of the second application. So 
it is seen the statute clearly requires that référence must be had to the orig- 
inal to ascertain several facts, such as dates, identity of Invention, etc." <The 
Itallcs are the commissioner's.) 

However, if counsel is right about this opinion, its authority is 
opposed by the practice of the office and the subséquent ruling of 
Commissioner Simonds in Ex parte Barrett, 56 O. G. 1564, in which 
the applicant w^as allowed in his renewal application to insert uew 
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claims reversing the décision of the examiner. Upon the whole, 
therefore, I think the patents sued on are valid. 

This brings us to the grounds relied on by plaintifE for the pre- 
liminary injunction. There are, as I hâve already said, the judg- 
ment in Bowers v. Von Schmidt, and certain testimony given in that 
case, explaining the claims and the aifidavit of plaintiff. In reply, 
défendant relies on the aÉSdavit of its président, contradicting that 
of Bowers; opposes to the testimony offered by plaintiff other tes- 
timony; and urges that the judgment in Bowers v. Von Schmidt 
is not determinative of anything, as it has been appealed from ; and, 
besides, défendant introduces patents which it is claimed anticipate 
plaintifl's, and which were not introduced in that case. It is not 
necessary to consider at length the contention of the parties on the 
propositions. With the conclusions in the case of Bowers t. Von 
Schmidt, on the évidence which was then before me, I am entirely 
satisfled ; but other évidence and other patents hâve been introduced 
in the case at bar. The effect of thèse was submitted to a jury in an 
action at law between the parties, and the jury failed to agrée. The 
conséquences of this, whether it makes the case for plaintiiï doubt- 
ful or otherwise, it is not necessary to détermine, under the circum- 
stances of this case. I do not care to pass on the matter (which is 
to pass on the patents) on a motion for a preliminary injunction, in 
view of the affldavit of the président of the défendant company and 
its pecuniary condition, it appearing to be solvent. There is no 
reason why the hearing of ihe case should not be pushed; and the 
rights of parties speedily determined. Motion for an injunction is 
therefore denied. 



WARING ELECTRIC 00. et al. v. EDISON ELECTRIC LIGHT CO. et al. 

(Circuit Couit of Appeals, Second Circuit. February 9, 1S94.) 
Patents— It^fringembnt — Elbctbic Lamps. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. 

This was a suit in equity by the Edison Electric Light Company 
and Edison General Electric Company against Hhe Waring Electric 
Company and others for infringement of the so-called "incandescent 
lamp" or "filament" patent. No. 223,898, issued January 27, 1880, to 
Thomas A. Edison. The circuit court granted a motion for a pre- 
liminary injunction. See 59 Fed. 358, where the opinion by SHIP- 
MAN, Circuit Judge, is reported in f ull. From this interlocutory de- 
cree, défendants appeal. 

Wm. E. Simonds and Chas. E. Perkins, for appellants. 
R. H. Dyer and Frederick P. Fish, for appellees. 

Before WALLACE and LACOMBE, Circuit Judges. 

PER CURIAM. Decree aflQrmed, with interest and costs, on opin- 
ion of circuit judge. 
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HERMANN v. PORT BLAKBLY MILL 00. 

(District Court, N. D. California. September 13, 1895.) 

No. 11,176. 

1. Admikaltt Juhisdiction— Torts Committed Paetly on Land and Paetlt 

ON Wateb. 

Where a tort is committed partly on land and partly on water, tlie ques- 
tion wlietlier admiralty bas jurisdiction over It is determiued by the locus 
of tbe damage, and not tbe locus of the orlgln of the tort Held, tbere- 
fore, that where tbe tort complalned of was that a laborer working in 
the hold of a vessel was strucii and injured by a pièce of lumber, sent, 
without warning, down through a. cbute, by a person working on tbe pier, 
the case was one of admiralty jurlsdlction. 

2. Masteu and Sbuvant— Négligence of Fellow Servant— Pleading. 

A libel in personam to recover damages for personal injuries, after de- 
scribing défendant as a corporation, alleged that libelant was working in 
tbe hold of tbe vessel, and that "défendant" carelessly and negligently 
sent down upon him, through a chute, a pièce of lumber, without giving 
notice of its coming, and that "défendant" was required to give notice, 
«te. Beld that, although the acts of négligence ascribed to défendant 
must necessarily bave been performed by some agent or employé, yet tbe 
court could not hold, on a demuiTer to tbe libel, that such agent or em- 
ployé was a fellow servant of libelant. 

This was a libel in personam by Charles Hermann against the 
Port Blakely Mill Company, a corporation, to recover damages for 
Personal injuries alleged to hâve been sustained while employed 
by défendant on the American vessel Kate Davenport. Défendant 
excepts to the libel. 

H. W. Hutton, for libelant. 

Van Ness & Redman, for défendant 

MORROW, District Judge. This is a libel in personam to re- 
cover damages for injuries alleged to hâve been sustained on board 
of the American ship Kate Davenport, while said vessel was being 
loaded with lumber at a wharf in Port Blakely, state of Washing- 
ton. It appears from the allégations of the libel that the libelant 
was employed, in the month of January, 1895, in the capacity of 
mate on the Kate Davenport; that the vessel proceeded, with tlie 
libelant on board, to Port Blakely, there to load lumber; that on 
the 20th of January, 1895, while the vessel was lying at a wharf 
in said port, owned by the défendant, and was being loaded with 
lumber, the libelant was in the hold of the vessel, with several of 
the crew, engaged in receiving the lumber which was being loaded; 
that the manner of loading was to slide the lumber down a chute 
into the hold, and, as each pièce was slid down, warning was 
given, to notify those in the hold, to enable them to escape from 
the descending lumber; that this warning was relied upon by the 
libelant in order to get out of the way of the lumber coming into 
the hold as aforesaid ; that the défendant so carelessly, negligently, 
and improperly slid down a pièce of lumber, without giving any 
warning or notification, to those in the hold, that the same M'as 
coming down the chute, that said pièce of lumber struck the libel- 
ant, breaking his right leg, thereby seriously injuring him, to his 
damage in the sum of |10,000. Exceptions are ffled to the libel 
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upon two grounds: (1) That the court lias no jurisdiction of tbe 
tort alleged in the libel; (2) that, upon the face of the allégations 
of the libel, it appears that the wrong of which libelant complains 
was the act of a fellow servant in a common eraployment, for 
which the défendant is not, in law, liable. 

Taking thèse exceptions up in their order, it was urged upon the 
argument that the court has no jurisdiction of the tort alleged, for 
the reason that it originated on land, — that is to say, on the wharf 
from which the lumber was being loaded, — and not on the water; 
that, to give a court of admiralty jurisdiction over torts, not only 
the injury must take place on water, but the whole tort, from its 
incipiency to its conclusion, must occur on the water; and that 
where the tort has its origin on land, although it is consummated, 
and the injury sustained, on water, a court of admiralty can hâve 
no jurisdiction of the wrong. "It has been uniformly held * • * 
that the American admiralty has a gênerai maritime jurisdic- 
tion, embracing ail maritime causes of action, as well matters of 
contract as matters of tort; that in matters of tort the jurisdiction 
dépends upon the locality, and embraces ail damages and injuries 
upon the sea." Ben. Adm. § 261, p. 149 (2d Ed.). To the same 
eflect are the following cases: The Plymouth,. 3 Wall, 20; The 
Eock Island Bridge, 6 Wall. 213; The Neil Cochran, 1 Brown, 
Adm. 102, Ped. Cas. No. 10,087; The Ottawa, 1 Brown, Adm. 356, 
Fed. Cas. No. 10,616; The Mary Stewart, 10 Fed. 137; The Arkan- 
sas, 17 Fed. 383; The Professer Morse, 23 Ped. 803; The H. S. 
Pickands, 42 Fed. 239; The John C. Sweeney, 55 Fed. 540; The 
Mary Garrett, 63 Fed. 1009. 

While this statement of the rule as found in the text-books and 
authorities is certain enough for ail ordinarj- purposes of gênerai ad- 
miralty jurisdiction, it is not sufBciently explicit in its application 
to a case like the présent, where the tort is claimed to Jiave occurred 
partly on land and partly on water. I hâve not been cited, nor hâve 
I been able to flnd, any case where precisely the same point as is 
hère raised was involved. While there hâve been dicta in favor 
of the jurisdiction of the admiralty court, as claimed by the libel- 
ant in this case, the question has never corne up squarely for dé- 
cision, so far as I am advised. In The Plymouth, 3 Wall. 20, the 
origin of the wrong was on the water, but the substance and con- 
summation on land. It was held that the admiralty courts of 
this country were without jurisdiction where the substance and 
consummation of the injury had happened on land, and the fact 
that the tort had originated on the water made no différence. Mi-. 
Justice Nelson, in the course of his opinion, said: 

"But it bas been strongly argued that this is a mixed case (the tort baving 
been committecl partij- on water and partly on land), and that, as the origin 
of tbe wrong was on the water (in other words, as the wrong began on the 
water), where the admiralty possesses jurisdiction, it should draw after it ail 
tbe conséquences resulting from the act. * * * Much stress has been 
giveu to the fact, by the learned counsel who would support the jurisdiction, 
in liis ai'gument, that the vessel which eommunicated the fire to the wharf 
and buildings was a maritime instrument or agent, and, hence, characterized 
the nature of the tort. In otber words, that this characterized it as a maii- 
time tort, and, of course, of admiralty cognizance. * • *" 
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After discussing the right of action, the learned justice thus 
concludes: 

"We can give, therefore, no partlcular weight or influence to the considéra- 
tion that the Injury in the présent case origlnated from the négligence of the 
servants of the respoudents on board of a vessel, exeept as évidence that it 
origlnated on navigable waters,— the Chicago river. And, as we hâve seeu, 
the simple fact that it origlnated there, but the whole damage done upou 
land,— the cause of action not belng complète on navigable waters,— affords no 
ground for the exercise of the admiralty jurisdiction. The négligence, of 
itself, furnishes no cause o( action. It is 'damnum absque injuria.' The 
case Is not distinguishable from that of a person standing on a vessel, or ou 
any other support in the river, and sending a rocket or torpédo Info the city, 
by means of which buildings were set on fire and destroyed. That would bu 
a direct act of trespass, but quite as efficient a cause of damage as it the fire 
had procèeded from négligence. Could the admiralty take .iurisdiction? We 
suppose the strongest advocate for this jurisdiction would hardly contend for 
it. Yet the origin of the trespass is upon the navigable waters, which are 
within its cognizance." 

Applying this reasoning to the case at bar, — although the facts 
alleged in the libel présent a counter proposition to that involved 
in The Plymouth, in this, that in the latter case the origin of the 
tort was on water, while in the case at bar it is alleged to hâve 
been on land, — it would seem to be strong argument in favor of 
the jurisdiction ofthe court. For, if it is the locality where the 
substance and consummation of the tort happened which is the ulti- 
mate test of admiralty jurisdiction, and not the origin, the case at 
bar clearly cornes within the rule. What the learned justice says, 
in the concluding sentence of the paragraph just quoted, about the 
cause of action not being "complète on navigable waters," has référ- 
ence, plainly, from a reading of the whole opinion, to the "substance 
iind consummation of the tort"; that is to say, the locality where 
the injury is inflicted, and the damage sustained. This latter must 
be upon the high seas, or the navigable waters, in order to be within 
the admiralty. jurisdiction. 

The Maud Webster, 8 Ben. 547,^ was a case where a libel in rem 
had been flled against the schooner for injuries sustained to a der- 
rick and other articles belonging to the libelant by reason of a col- 
lision between the schooner and the derrick. The derrick was being 
used to construct a pier for a lighthouse to be erected at the Middle 
Ground, Stratford Shoals, in Long Island Sound, a place entirely 
surrounded by water. A cross libel was flled by the owners of the 
schooner against the owner of the derrick. The court entertained 
jurisdiction of the cross libel, as being for an injury to a vessel 
afloat, but dismissed it on its merits, holding that there was no 
fault on the part of the owner of the derrick. But it declined to 
take jurisdiction of the libel in rem of the owner of the derrick, 
on the ground that, although the origin of the wrong was on the 
water, yet the consummation and substance of the injury was on 
the land. The learned judge said: 

"In this case, the schooner which did the injury to Howell's property was 
on the water, was afloat and engaged in navigation; bût Howell's property 
was a part of the soil of the earth, or was afiixed to it, and was whoUy on 
land. In a case of tort, there can be no jurisdiction in the admiralty unless 

i Fed. Cas. No. 9,302. 
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the substantial cause of action, arislng ont of the wrong, was complète upon 
navigable waters." 

In commenting on the case of The Ottawa, 1 Brown, Adm. 356, 
Fed. Cas. No. 10,616, as authority for his décision, Judge Blatchford 
saya, further: 

"Although the criterion of admiralty jurlsdictlon in cases of tort Is locality, 
yet, as was correctly remarked in that case, the place or locality of the iu- 
jury is the place or locality of the thing injured, and not of the ageut bj 
which the Injury is donc." 

In Léonard v. Decker, 22 Fed. 741, it appeared that two canal 
boats had been damaged while moored to a pier. The pier was 
somewhat ont of repair, by reason of some piles or fenders having 
been torn away, leaving the bolts which had secured them exposed, 
and projecting outward and beyond the side of the pier. The bolts 
were under water, except when the tide was low. The canal boats 
were injured by mooring alongside the concealed bolts, without 
notice of the obstructions, or of the danger from them. Judge 
Brown said: 

"Counsel for respondents bas submitted an elaborate argument against the 
jurlsdictlon of the district court in this case, on the ground that the tort is 
not a maritime one, since the bolts that did the injury were attached to the 
pier, and belonged to tbe land, and not to the water. Among the cases cited 
are the well-known cases supporting the counter proposition that injuries 
done by vessels to wharves, or objecta upon wharves, bridges, etc., are not 
maritime torts, and hence not withln tbe jurisdiction of the district court. 
The Plymouth, 3 Wall. 20; Tbe Nell Cochran, 1 Brown, Adm. 162 [Fed. 
Cas. No. 10,087]; The Ottawa, 1 Brown, Adm. 356 [Fed. Cas. No. 10,616]; 
The Maud Webster, 8 Ben. 547 [Fed. Cas. No. 9,302]. Without entering at 
length Into a discussion of thèse and other cases clted, which I bave carefuUy 
examined, I need only say that they do not seem to me to sustaln the conten- 
tion of the respondents, but, on the other haad, to be entirely consistent witïi, 
and to recognize, the jurisdiction of this court over torts Uke tbe présent, 
and that upon two distinct grotmds: First, that the bolts which caused the 
injuries were an obstruction to naTigatlon; and, second, because the damage 
done was inflicted upon a vessel afloat, and because the place where the 
injury Is consummated, and the damage actually received, is regarded as the 
locus of the tort." 

After quoting from the case of The Maud Webster, supra, the 
learned judge continues: 

"In ail the above cases the décision is made to tum, not ujKin the place 
where the négligence, as the cause of the damage, orlginates, but upon the 
place where the injury is received and consmnmated. It must appear that 
the damage, as the substantial cause of action arising out of the négligence, 
■is complète within the locality upon which the jurisdiction dépends, namely, 
upon the high seas or navigable waters.' The Plymouth, 3 Wall. 36. The 
canal boats, in this case, were moored alongside the wharf, for the purpose of 
discharging their cargoes, a work which is maritime, and one of the neces- 
sary incidents of navigation, and the vessels were afloat upon navigable 
waters. The whole damage and Injury were received by them in this situa- 
tion. The locus of the damage was upon navigable waters. That was, there- 
fore, the lo«us of the tort; and, as that tort was upon the water, it was 
within the admiralty jurisdiction." 

This case differs from the case at bar in that the injury tlier»' 
sustained not only originated on the land, but was done by the land 
itself, the pier being deemed an extension or continuation of the 
shore; but it is clear authority for the proposition that it is the 
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locus of the damage, and not the locus of the origîn of the tort, 
which is the real test of admiralty jurisdiction over torts. 

In the case of City of Milwàukee v. ïhe Curtis, The Camden, 
and The Welcome, 37 Ped. 705, a libel in rem was flled by the city 
of Milwàukee against the vessels named, for injuries to a bridge. 
The libel was dismissed for want of jurisdiction. The proposition 
involved there was counter to that in the case at bar. It was for 
an injury to land, and not for an injury originating on land. 
Nevei-theless, the remarks of Judge Jenkins as to the locality of the 
damage being conclusive of thé question of admiralty jurisdiction 
are in point. He says : 

"In cases of tort, locality Is the test of jurisdiction in the admiralty. The 
ultimate judlcial authority has determined the principle that the true meaa- 
ing of the rule of locality is that, although the orlgin of the wrong is on 
water, yet, if the consummation and substance of the Injury are on the land, 
a court of admiralty has not jurisdiction; that the place or locality of fhe 
injury Is the place or locality of the thing injured, and not of the agent 
causlng the injury. Ex parte Phénix Ins, Co., 118 U. S. 610, 7 Sup. Ct. 25. 
Wtthin this settled principle, a tort Is maritime, and withln the jurisdiction 
of the admiralty, when the injury is to a vessel afloat, although the négli- 
gence eausing the injury originated on land. ïhe Rock Island Bridge, C> 
Wall. 213; Léonard v. Decker, 22 Fed. 741. In the former case it was ruled 
that an action in personam would lie agalnst the ovvners of the bridge, be- 
cause the injury was consummate upon navigable waters, being infllcted upon 
a movable thing engaged in navigation, but that a proceediug in rem against 
the bridge was not maintainable, because a maritime lien oan only exlst 
upon movable things engaged in navigsïion, or upon things which are the 
subjects of commerce on thé high èèas or navigable wàtçrs. And so an 
injury happening, through default oî the master, to one upon a vessel dis- 
cfaarging ear^o at a wharf to which shie was securely moored, is wlthin the 
admiralty jurisdiction (Deathers v. Blessing, 105 U. S. 626), but otherwlse if 
tne! injury oceurred to one Upon the wharf (The Mary SteWart, 10 Fed. 137). 
In thé latter case there is an Inadvertent remark to the effect tliat both the 
wrong and the injury must occur upon the water,— a proposition not sustalned 
by authority. It suffices if the damage —the substantlal cause of action aris- 
ing out of the wrong— is complète ui>on navigable waters. The Flymouth, 
supra." ■ 

Oounsel for respondent relies greatly upon The Mary Stewart, 
supra, and particularly upon the remarks criticised by Judge Jenk- 
ins in the case just quoted, as indicating that the tort must be 
complète on the water before a court of admiralty will take juris- 
diction. That was a case involving the proposition counter to 
the one in the case at bar, viz. the tort there originated on the 
water, but the consummation and the injury were sustained on 
land. The facts of the case were, briefly, that one, an employé of 
the stevedore engaged in loading the vessel, was injured, while 
standing on the wharf, by a baie of cotton, which was being hoist- 
ed aboard the ship, but which fell before it reached the ship's rail. 
It was contended that a court of admiralty could not take jurisdic- 
tion. The district judge correctly held that jurisdiction could not 
attach, but, in sustaining this • contention, went a little f urther 
than the facts justified him. He said: 

'It is clear that the cause of action set out In the libel is wlthout the juris- 
diction of the admiralty. In cases of tort, the locality alone détermines the 
admiralty jurisdiction. Only those torts are maritime which happen on navi- 
gable waters. If the injury complained of happened on land, it is not cog- 
nlzable in the admiralty, even though it may hâve originated on the water. 
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The Plymouth, 3 Wall. 20. This sprlngs from the well-known princîple that 
there are two essentlal itigredients to a cause of action, viz. a wrong, and 
damage resulting from that wrong. Both must concur. To constitute a 
maritime cause of action, therefore, net only tlie wrong must originate on 
water, but tlie damage— -the other necessary ingredient--must also happen on 
water. Now, the injury in. the case at bar happened on the land." 

This language must, of course, be taken subject to the facts of 
that case, and to the question of law which the leamed judge was 
then considering. I do not think that he meant to lay it down as 
a gênerai principle that "the wrong must originate on the water," 
for that would be to make the test of admiralty jurisdiction dé- 
pend upon the locality where the tort originated, — a proposition 
not countenanced by a single authority Or dictum. I think that 
the only true and rational solution of the jurisdictional question, 
where the tort occurs partly on land and partly on water, is to as- 
certain the place of the consummation and substance of the injury. 
This latter élément of the wrong is necessarily the only substantial 
cause of action, otherwise it would be "damnum absque Injuria." 

With référence to other cases cited by connsel for respondent, 
they may be disposed of with the statement that, discarding scat- 
tered and isolated expressions, and reading the opinions cited as 
a whole, they rather make for than against the jurisdiction of ad- 
miralty. While, as previously stated, I hâve been unable to ând 
any case on "ail fours" with the one at bar, yet there are many au- 
thorities upon the counter proposition — viz. where the tort has its 
origin on water, but is consummated, and the injury sustained, on 
land — which seem to me to furnish convincing authority for the 
jurisdiction of the court in this case. In those cases, where the 
facts showed that the tort originated on water, but was consum- 
mated, and the injury sustained, on land, it is held that courts of 
admiralty hâve no jurisdiction. The authorities even go further, 
and hold that where the tort originates on water, and results in 
injury to land, as wharves, piers, bridges, etc. (e. g. a vessel collid- 
ing with a wharf, etc.), libels for damages sustained by such wharves, 
etc., will not be entertained in admiralty, because the injury took 
place, to ail intents and purposes, on land, and not on water, and 
the fact that the agent causing the injury was afloat made no dif- 
férence. The Plymouth, supra; The Neil Cochran, supra; The Ot- 
tawa, supra; The Arkansas, 17 Ped. 383; The Prof essor Morse, 23 
Fed. 803; The John G. Sweeney, 55 Fed. 540; The Mary Stewart, 
supra; The H. S. Pickands, 42 Fed. 239; The Mary Garrett, 63 Fed. 
1009; The Rock Island Bridge, 6 Wall. 213. But it is held, on the 
other hand, that if a vessel sustain injury by colliding with wharves, 
piers, etc., they may maintain an action in personam against the 
owners thereof, the damage having been sustained on water. Green- 
wood V. Town of Westport, 53 Fed. 824; Id., 60 Fed. 561; Hill v. 
Board, 45 Fed. 260. The central idea found running through ail 
thèse cases is, so far as jurisdiction over torts is concerned, that the 
admiralty law looks to the place where the injury was suffered, 
and not to the locality of the agent causing the injury. If this be 
the correct doctrine with respect to cases where the tort originates 
on water, but results in damage to land or on land, I see no valid 
reason why the same test of jurisdiction is not applicable to cases 
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wliere the tort originates on land, but results in damage on the 
water. Applying this criterion to the case at bar, it will be readily 
conceded tobe conclusive in favor of the question of jurisdiction. 

The second exception interposed is that it appears from the al- 
légations of the libel that the wrong of which libelant complains 
was the act of a f ellow servant, for which the respondent is not, in 
law, liable. The allégations to which this exception is directed are : 

"That, in passing the same or sald lumber on board of the sald vessel, it 
was slid down a chute into her hold, and, as each pièce was so slid down the 
said chute, warning was required, to notify those in the sald veSsel's hold, to 
enable them to escape from the said lumber as it slid down the sald chute; 
and warning was given by the said défendant, and relied upon by the sald 
libelant, for ail of said lumber received down the said chute, up to the sliding 
of one pièce, to wlt, a large pièce of lumber which the said défendant care- 
lessly, negligently, and Improperly alld down the said chute wlthout any 
warning or notification that the same was coming or sliding down the said 
chute; and, the said défendant so allowing the said pièce of lumber to slide 
down the sald chute, the libelant, having no knowledge that the same was 
coming, was unable to avold it, and, in conséquence thereof, the said pièce of 
lumber struck libelant's right leg, and broke the same, etc." 

The "défendant" is described in the libel as the Port Blakely Mill 
Company, organized and existing imder and by virtue of the laws 
of the state of California. Being a corporation, it must necessarily 
act by and through its agents and servants. The company itself is 
not a f ellow servant. When the libel mentions the "défendant," 
it means, obviously, an employé of the défendant. But who this 
person was, or what occupation he was engaged in, or what relation 
he bore to the company and to the libelant, is not disclosed by the 
averments of the libel. It is plain, therefore, that the court cannot, 
on the présent exception, détermine afQrmatively that the libelant 
was injured by the carelessness or négligence of a f ellow servant. 
The final disposition of this question must wait until the court has 
become more fully advised in the premisea. The exceptions are 
therefore overruled. 



THE BOLIVIA. 

DBCHAN V. BAEROW STEAMSHIP OO., Limited. 

(Circuit Court of Appeals, Second Circuit November 16, 1894.) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of New York. 
Samuel B. Johnson, for libelant and appellant 
Wing, Shoudy & Putnam, for claimant and appellee. 
Order filed declaring action abated by reason of death of the libelant. 



CENTRAI, VBRMONT R. CO. v. LEWIS. 

vCircuit Court of Appeals, Second Circuit January 8, 1895.) 

•Appeal from the Circuit Court of the United States for the Northern Dis- 
trict of New York. 
Louis Hasbrouck, for appellant 
Shedden & Booth, for appellee. 
Dlsmissed, per stipulation of consent withdrawing appeaL 
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CLEVBLAND, C, C. & ST. L. RY. 00. y. FOSTER et al. 

(Circuit Court of Appeals, Second Circuit November 12, 1894.) 

Nos. 19 and 20. 

Appeal from the Circuit Court of tbe United States for the Southern Dis- 
trict of New York. 
Lourey, Stone & Auerl)acli, for appellants. 
Henry Melville, for appellees. 
Order of discontinuance on consent. 



THE DELAWAKB. 

THORNB V. WINNETT et aL 

(Circuit Court of Appeals, Second Circuit. April 16, 1895.) 

Appeal from the District Court of the United States for the Eastern Dis- 
trict of New Yorli. 

J. Parlier Kirlin, for appellant. 

Harrington Putnam, for appellees. 

Before WALLACE, LACOMBB, and SHIPMAN, Circuit Judges. 

No opinion. Certifled to the suprême court of the United States as to the 
«ffect of the act of congress of February 13, 1893, and, if decided adversely 
by that court, the order is to be affirmed. 



EDISON ELECTRIC ILLUMINATING CO. et al. v. AOCUMULATOR CO. 
(Circuit Court of Appeals, Second Circuit. November 11, 1894.) 

No. 131. 

Appeal from the Circuit Court of the United States for the Southern Dis- 
trict of New York. 

E. H. Lewis and John R. Bennett, for défendants and appellants. 

Betts, Hyde & Betts, for eomplainant and appellee. 

Before WALLACE and SHIPMAN, Circuit Judges, and TOWNSEND, Dis- 
trict Jndge. 

No opinion. Aifirmed. 



EDISON ELECTRIC LIGHT CO. et al. v. STAPFORD et al. 

(Circuit Court of Appeals, Second Circuit. November 14, 1894.) 

Appeal from the Circuit Court of the United States for the Southern Dis- 
trict of New York. 
Eaton & Lewis, for appellants. 
Hobbs & Gifford, for appellees. 
Order entered on stipulation of consent withdrawing appeal. 



EISING et al. v. OSBORN et al. 

(Circuit Court of Appeals, Second Circuit. October 13, 1894.) 

Appeal from the Circuit Court of the United States for the Southern Dis- 
trict of New York. 
Rose & Putzel, for appellants. 
Jones & Govin, for appellees. 
Dismissed, pursuant to the twenty-third rule. 
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THE FINANCE. 

BEDFORD et al. V. NBWPORT NEWS SHIPPING & DRY DOCK CO. 

(Circuit Court of Appeals, Second Circuit. October 30, 1894.) 
Appeal from the District Court of tlie United States for tlie Eastern Dis- 
trict of New Yorlc. 
Carter & Ledyard, for claimants aud appellants. 
Benedict & Benedict, for libelant and appellee. 
Discontinued by consent. 



HUMPHREYS HOMEOPATHIO MEDICINE CO. v. HILTON. 

(Circuit Court of Appeals, Second Circuit. January 23, 1895.) 

Appeal from the Circuit Court of tbe United States for tbe Southern Dis- 
trict of New York. 
Henry F. Homes, for appellant. 
Wise & Lichtensteîn, for appellee. 
Discontinued by consent. 



JOLIET NAT. BANK v. THIRD NAT. BANK OF CITY OF NEW YORK. 

(Circuit Court of Appeals, Second Circuit. November 14, 1894.) 

No. 34. 

Appeal frbm the Circuit Court of tlie United States for the Southern Dis- 
trict of New Yorlj. 
Jaclison Wallace, for appellant. 
Thos. G. Shearman, for appellee. 
Dismissed by consent. 



McALLISTER et al. v. TEBO et al. 

(Circuit Court of Appeals, Second Circuit. March 11, 1895.) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of New Yorli. 
J. A. Hyland, for respondents and appellants. 
Goodrich, Deady & Goodrich, for libelants and appelleea. 
Appeal dismissed, pursuant to the twenty-third rule. 



THE MARK K. CAMPBELU 

ROSS V. HOUGHTON et al. 

(Circuit Court of Appeals, Second Circuit. May 31, 1895.) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of New Yorli. 
Wilcox, Adams & Green, for intervening mortgagee, appellant. 
H. D. Hotchliiss, for appellees. 
Appeal dismissed by consent. 



MEMOEANDUM DEOlSlONa. 655 

THE MARY Me WILLIAMS AND THH CITT OF BROCKTON. 
McWILLIAMS et al. v. DBLAWARH & H. CANAL CO. 

(Circuit Court of Appeals, Second Circuit. October 30, 1894.) 

Appeal from the Circuit Court of the United States for the Southern Dis- 
trict of New Yorli. 

Carpenter & Moslier, for claimants of tlie Mary McWllllams and appellants. 

S. Hanford, for claimants of the City of Brocktoa and appellee. 

David Willcox, for libelants and appellees. 

Strlclien from calendar for failure to answer call of docliet, pursuant to tBs 
WTenteentb ruie. 



MATOR, ETC., OP CITT OF NEW YORK et al. t. WORKMAN, 

(Circuit Court of Appeals, Second Circuit. May 6, 1895.) 

No. 11& 

Appeal (rom the District Court of the United States for the Southern Dis- 
trict of New Yorli. 

Application for certification to the suprême court of the United States. £!>•■ 
ni éd. 



NEW YORK & H. R. R. CO. v. ACCUMULATOR CO. 
(Circuit Court of Appeals, Second (Jircult March 13, 1893.) 

Appeal from the Circuit Court of the United States for the Southern Dis- 
trict of New Yorli. 

W. H. Kenyon, for appellant. 

Frederick H. Betts, for appellee. 

Stricken from the calendar for fallure to answer the call of the docket, 
pursuant to the seventeenth rule. 



PRESS PUB. CO. V. FALK. 

(Circuit Court of Appeals, Second Circuit NoTember 15, 1894.)! 

No. 27. 

Appeal from the Circuit Court of the United States for the Southern Dis- 
trict of New York. 
Platt & Bowers, for: complainant and appellant. 
Benno Lewinson, for défendant and appellee. 
Dlsmlssed by consent 



PROVIDENT FUND SOC. V. WILLIAMS. 

(Circuit Court of Appeals, Second Circuit March 13, 1895.) 

Appeal from the Circuit Court of the United States for the Southern Dl» 
trict of New York. 
A. M. Sanders, for appellant 
Carter, Hughes & Kellogg, for appellee. 
No opinion. Dismlssed, pursuant to the slxteenth rulfc 
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In re SPOFFORD. 

(Circuit Court of Appeals, Second Circuit. December 10, 1894.) 

No. 47. 

Appeal from the Circuit Court of the United States for the Southern Dis- 
trict of New ïork. 
Miller, Peckbam & Dixon, for appellant. 
Root & Olarke, for petitloner. 
Appeal dlsmissed by consent. 



STATE OF WASHINGTON v. MORRISON, 

(Circuit Court of Appeals, NlnUi Circuit. June 14, 1895.) 

No. 236. 

Appeal from the District Court of the United States for the Northern Divi- 
sion of the District of Washington. 
Chas. Page, for appellees. 
Case docketed and dismissed on motion of counsel for appellees. 



TRAVERS V. AMERICAN CORDAGE CO, 

(Circuit Court of Appeals, Second Circuit December 7, 1894.) 

Appeal from the Circuit Court of the United States for the Southern Dis- 
trict of New York. 
Briesen & Knauth, for appellant. 
Betts, Hyde & Betts, for appellee. 
Discontinued by consent 



THE VOLUNTBER. 

MURRAY et al. v. NEW YORK, N. H. & H. R. CO. 

(Circuit Court of Appeals, Second Circuit November 14, 1894.) 

No. 23. 

Appeal from the District Court of the United States for the Bastem Dis- 
trict of New York. 

W. W. Goodrich, for elaimants and appellants. 

Henry W. Taft, for libelant and appellee. 

Before WALLAOE and LACOMBE, Circuit Judges, and TOWNSEND, Dis- 
trict Judge. 

No opinion. Afflrmed. 



YUCU V. McCARTHY, United States MarshaL 

(Circuit Court of Appeals, Second Circuit May 6, 1895.) 

Appeal from the Circuit Court of the United States for the Southern Dis- 
trict of New York. 
G. M. Curtis, for appellant. 
Wallace Macfarlane, for appellees. 
No opinion. Appeal dismissed, pursuant to the slxteenth rule. 
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HOME & FOEEION INVESTMENT & AGENCY CO., Limited, v. RAT. 
(Circuit Court, N. D. Georgia, June 26, 1895.) 

JURISDICTION OF CiBCUIT COUBT— JuBISniCTIONAl, AmOUUT. 

Suit was brought to enforce a mortgage securing a bond for $2,000 and 
two annual interest coupons ■which liad been severed tlierefrom. The 
bond itself was not yet due from lapse of time, but, by its terms, became 
due on tlie nonpayment of one interest coupon. HeU, tliat tl>e coupons 
could not be considered as separate obligations for tlie purpose of making 
up the jurisdictional amount, and, at ttie same tlme, be regarded as in- 
terest for the purpose of maturing the bond; and that, consequently, the 
court was without jurisdictioD. 

This was a bill by the Home & Foreign Investment & Agency 
Company, Limited, against Lavender R. Ray, to foreclose a mort- 
gage securing a bond with interest coupona 

Payne & Fye, for complainant 
Lavender R. Ray, pro se. 

ÎŒWMAN, District Judge. The question in this case is one 
of jurisdiction, by reason of the amount involved in the suit. It 
is a bill to foreclose a mortgage securing a bond for |2,000. and 
two past-due annual interest coupons for $160 each, besides inter- 
est on the coupons from maturity. The coupons hâve been clip- 
ped from the bonds for the purpose of leaving them in bank for 
collection. Suit is brought on them now, however, in connection 
with the bond, as to which they represent two years' interest. 

The défendant, a member of the bar, himself, rather as amicus 
curisB, suggested to the court the question of jurisdiction, stating 
that there was no défense to the case, and that he desired to put 
in no appearance, except to bring the matter of jurisdiction to the 
attention of the court. The simple and sole contention for com- 
plainant is that the clipping of the coupons from the bond makes 
them separate obligations, and authorizes the court to consider 
them in making up the jurisdictional amount. The bond itself is 
not due. It becomes due by its terms on the nonpayment of 
one interest coupon. For the purpose, therefore, of making the 
debt due, thèse coupons must be considered as interest past due 
and unpaid on the bond. The coupons cannot be considered as in- 
terest for the purpose of maturing the debt, and as separate, dis- 
tinct obligations for the purpose of giving this court jurisdiction. 
It is not believed that the fact, suggested in argument, that, if 
thèse coupons amounted toi over |2,000, suit could be brought on 
them alone, affects the question in any way. Suit on them hère 
is in connection with the bond on which they are interest, and as, 
under the terms of the acts of 1887 and 1888, the amount involved 
must be |2,000, exclusive of interest and costs, it is not believed 
that the suit in this case is for the necessary jurisdictional amount. 

Cited for complainant as to separate obligations: Bernheim v. 
Birnbaum, 30 Fed. 885; Walnut v. Wade, 103 U. S. 696; Granniss 
V. Cherokee Tp. of York Co., 47 Fed. 429; Moore v. Town Council 
v.69F.no.8— 42 
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of Edgefield, 32 Fed. 501; Peeler's Adm'x v. Lathrop, 1 C. 0. A. 
93, 48 Fed. 786. As to coupons, and effect of same, see, also, How- 
ard T. Bâtes Co., 43 Fed. 277. 



CENTRAL TRUST CO. OF NEW ÏORK v. EAST TENNESSEE, V. & G. 

RY. CO. (SIMMONS et al., Interveners). 

(Circuit Court, N. D. Georgia. June 28, 1895.) 
No. 507. 

1. jDRISDICTiON OF PBDBnAI, COURTS— RAILKOAD FOHKCLOSURES— ANCILLABY 

SniTS. ; , 

Proceedings were instituted in the circuit court for tlie Eastem district 
of Tennessee to foreclose a railroad mortgage, and a foreclosure decree 
was rendered wliieli provided tliat the fund arislng from the sale should, 
among other things, be applied to such claims "as are decreed by the court 
to be prior in lien or equity to the lien of said ihortgage." Ancillary pro- 
ceedings were had in the circuit court for the Northern district of 
Georgia, and that court rendered a decree ratifying and adoptiug the fore- 
closure decree rendered in Tennessee, , but with a provision reserving to 
itself the i-ight. to "détermine what amount of the purchase priée of the 
properfy' sold shall be paid into this court" for paymetit of costs, "and 
such other claims filed in this cause in this court as may be allowed, and 
adjudged prior in lien to the mortgage," etc. In a subséquent! decree of 
the, court, jn' Georgia, confinning the sale, a provision was inserted whieh 
stated thàt'the question of distribution of the funds, thé priority of liens. 
payment of coâts, etc., were reserved for future action "by this court." 
Héld, that Invlew of thèse provisions the court iû Gteorgia would assume 
jurisdictlon to détermine the question as to the ;priority of claims filed 
therein on judgments recovered in Georgia over the lien of the mortgage 
bonds, and would ndt remdt such questions to the court in Tennessee. 
Central Trust Co. of New York v. Bast Tennessee, V. & G. Ry. Co., 30 Fecl. 
895, dlstinguished. 

2. Railhoai) GoMPÀNiE)S— Bonds and Mortoahes— Tennessee Statutks. 

Thè Tennessee statute of 1873, "to authorize certain râllroad companies 
in Tennessee to, issue Consolidated or income bonds" and secure the same 
by mortgage, is a spécial statute, limited to a particuîar class of railroads 
and secm-itlés, aiid does not apply to mortgages exeeutèd by the East Ten- 
nessee, Virginia & Georgia Railroad Company, whlch was incoiporated 
under the aet of 1877 (Code, § 1271). 

8. Same. 

The Tennessee statute of 1877 (Code, § 1271), providlng that no railroad 
Company shall hâve power to create any mortgage which shall be valld 
against judgments and decrees for timber f umished, v^ork aad labor donc, 
or damages donc to persons or property, is limited by its express terms 
to judgments obtained on causes of action arisingj within the state. 

4. Same. 

Where a mortgage executed by a Tennessee railroad corporation, whose 
road extends into Georgia, is in course of foreclosure, and ancillary pro- 
ceedings iare had in the fédéral circuit court In Georgia, the question as to 
the priority of judgments filed In that court, and recovered In Georgia, on 
causes Of action there arising, over the lien of the mortgage, must be de- 
tei*minedi by the laws of Georgia, and not by the laws of Tennessee. 

5. Same— Priority of Liens— Judcimbnts and Mortgagës. 

Under the laws of Georgia, the lien of judgments recovered in that 
state, on causes of action arislng thereln, against a railroad company, is 
Bubordinate to the lien of a mortgage filed in the state prior to the time 
the causes of action arose. 
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6. Same— Equitable Assetb. 

ïhe fact that a railroad extending Into différent states cannot be sold 
on exécution at law, but can only be reached by proceedings in equity, 
does not render ttie proceeds of such a road, wJien sold by a court of 
equity under a decree of foreclosure, équitable assets, in the sensé that 
such assets must be adminlstered pari passu among creditors, Irrespective 
of légal priority. On the contrary, the distribution must be according 
to the légal liens and priorities. 

7, Same — Pbepeeential Claims. 

In railroad foreclosure proceedings In the Fifth circuit, the court can- 
not give priority, over the mortgage, to a judgment for personal injuries, 
even if sustained less than six months before the appointment of recelv- 
ers, unless the order of appointment contained some provision for the pay- 
ment of prior claims. Cutting t. Railroad Co., 9 C. O. A. 401, 61 Fed. 
150, followed. 

In the matter of the exceptions of Charles W. Simmons and others 
to the report of the spécial master. 

Référence was made to B. H. Hill, Esq., as spécial master in the 
above-stated cause, of certain questions to be determined by him, 
in view of the sale of the East Tennessee, Virginia & Georgia Eail- 
way, and settlement of its affairs, and distribution of the proceeds 
of sale. Among other matters for the considération of the spécial 
master in this référence was that of the claim made by certain judg- 
ment creditors in this state of priority over the lien of the mortgage 
under which this road was sold. The claim of priority was by rea- 
son of certain statutes of the state of Tennessee, the home of this 
corporation. In addition to the bîU filed in the circuit court for 
the Easteru district of Tennessee, a bill was also filed in the circuit 
court for this district, under which the property was held and man- 
ageû in this state up to the time of the sale, in 1894. The master, 
in his report, disposes of the questions now before the court, and 
which hâve been heard on exceptions to the report, in this way: 

Counsel representing the défendant corporation make verbally before me the 
question of jurisdiction. They contend that the original bill in this cause 
was filed in the United States circuit court for the Èastern district of Ten- 
nessee, and that this court is Bimply ancillary thereto, and that judgment 
creditors of the mortgagor company who set up priority over the mortgage. 
and ask for an order for the payment of their claims ont of the funds raised 
by the sale of the mortgaged property in the hands of the receivers, should 
apply to the court having original jurisdiction; that that court alone was 
the tribunal to décide such questions, and to order the payment out of the 
funds coming to the hands of the receivers. In support of this contention, 
they cite the case of Central Trust Co. of New York v. East Tennessee, V. 
& G. Ry. Co. (In re Intervening Pétition of Miller) decided by this court, and 
reported in 30 Fed. 895. I do not assume to décide the question of jurisdic- 
tion, for that is a matter exclusively for the court, I deem it not inappro- 
priate, however,' in this connection, to refer to the judgments and orders of 
this court on the question of the distribution of the funds arising from the 
sale of the road in the hands of the receivers, in so far as they may throw 
light on the question, of jurisdiction. In the original decree of foreclosure 
rendered in the main suit, at Knoxville, Tennessee, it is ordered as foUows: 
"The purchaser or purchasers at said sale shall, as part of the considération 
for such sale, talje the property purchased upon the express condition that 
he or they, or his or their assignées approved by the court, will notwith- 
standing pay off and satisfy any and aU outstanding and unpald receivers' 
certiflcates, or receivers' notes or obligations issued under the orders of this 
court, and having priority over the lien of said mortgages, and ail other 
claims filed in this cause, or in either of the causes Consolidated herein, but 
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only -wlien said court shall allow sueh claims, and adjudge the same to be 
prior In lien to the mortgages foreclosed In thls suit, or either of them, and 
in aceordance with the order or orders of tlie court allowing such claims and 
adjudging respect thereto." See original decree of foreclosure and sale ren- 
dered on the 4th day of April, 1894, United States circuit court, Eastern dis- 
tinct of Tennessee (page 26, par. 101). "Also, the purchaser or purchasei-s 
at said sale shall also, as part of the considération, in addition to the payment 
of the siun or sums bid, take the property purchased upon the express condi- 
tion that he or they, or his or their assignées, approved by the court, will 
pay oflE and satisfy ail debts or obligations incurred or to be incurred by the 
receivers having possession of such property, which hâve not been or shall 
not be paid by said receivers, or eut of the proceeds of the sale or sales 
herein ordered, or otherwise, and which shall be adjudged by the court to be 
debts or obligations properly chargeable against the property purchased, and 
to be prior or superior to the lien of said mortgages, or either of them." 
Id. p. 26, par. 104. "Also, the fund or funds arising from the sale or sales 
shall be applied as follows: • ♦ * (2) To the payment of ail such claims 
as are decreed by the court to be prior in lien or equity to the lien of said 
mortgages, or either of them." Id. p. 27, par. 108. In the decree of April 9. 
1894, of this court, ratifying and adopting the decree of foreclosure rendered 
in the main suit, it was, among other things, decreed as foUovrs: "This court, 
however, reserves the right, upon the coming in of the report of the spécial 
master of the sale hereinbefore ordered, to tix and détermine what amount 
of the purchase price of the property sold shall be paid into this court for 
the payment of the costs of this cause in this court, and such other claims 
filed in this cause in this court as may be allowed, and adjudged prior in lien 
to the mortgages foreclosed In this suit." This order was passed by Judge 
Pardee, and, by its terms, provides for the payment of money into this court 
arising from the sale of the mortgaged property for the purpose of paying 
the costs accruing in the ancillary cause, and also for the purpose of paying 
sueh claims as may be flled la this court, as Interventions in this cause, that 
may be allowed, and adjudged prior in lien to the mortgages foreclosed in 
this suit In the order of Judge Newman confirming the sale on the coming in 
of the report of the spécial commissioner, the foUowing language Is used: 
"The questions of distribution of the fund arising from the sale, priority of 
liens, payment of costs, etc., are not disposed of by this order, but ail such 
and similar questions are hereby reserved for future action by this court." 
From thèse récitals, it clearly appears that this court, in confirming the de- 
cree of sale and foreclosure rendered in the main suit, reserved to itself the 
right to pass upon questions of priority which might arise in cases tiled 
within its jurisdiction, and to grant orders fôr payment of any claims that it 
held prior in lien to the mortgage, eut of the funds arising from the sale of 
the mortgaged property. In view of thèse judgments of this court, and the 
order of the court appointing the spécial master, with directions that ait 
claims which are alleged to be superior to the lien of the mortgages under 
which said road was sold should be referred for the purpose of hearing and 
deciding that question, to wit, the question of priority, I deem it my duty 
to consider the matters covered by the order of référence, leaving the ques- 
tion of jurisdiction to be settled by the court, if it should be insisted upon. 

The East Tennessee, Virginia & Georgia Railway Company is a corporation 
organized under the provisions of an aet of Tennessee passed March 12, 
1877, by the purchasers of the East Tennessee, Virginia & Georgia Railroad 
Company, which had been sold under mortgage. See articles of Incorporation 
(Pamph. pp. 26, 27). The act of March 12, 1877, above referred to, is en- 
titled "An act as to the sale of railroads under mortgage; granting certain 
powers to purchasers and authorizing incorporation of the purchasers." See 
pages 22-25 of the certified pamphlet. On the Ist of September, 1888, the 
East Tennessee, Virginia & Georgia Railway Comp.any issued its bonds, or 
provided for their issuance of that date, in the sum of six million dollars, and 
secured their payment by a mortgage of that date upon certain properties de- 
scribed in said mortgage. The bonds issued and secured by this mortgage 
are known and designated as "Equipment and Improvement Bonds." See 
copy of mortgage of September 1, 1888, herewith filed. Subsequently said 
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railway company duly Issued flfteen million dollars more bonds, for the pur- 
pose of retiring what are deseribed as the "First Extension Bonds" of said 
(jompany, and to provide means for the purpose of building branches, exten- 
sions, double-tracking the main line, and providing additional equlpment; and 
those bonds are known as the "General Mortgage Five per Cent. Bonds," and 
their payment Is secured by mortgage bearing even date, upon aU the prop- 
orties of said railway company. See copy of mortgage, December 1, 1890, 
herewith filed. The record in this cause, filed in this court, shows that de- 
fault was made in the payment of interest on thèse bonds, and the foreclosure 
suit was instituted originally in the United States circuit court for the Bastern 
division of Tennessee, at Knoxville. Ancillary proceedings were had in the 
United States circuit courts of Georgia and Alabama. Prevlous to the fore- 
closure proceedings, a suit had been flled by Samuel Thomas and others in 
the same courts, and on June 25, lSt>2, the receivers were appointed. The 
causes were Consolidated by order of the court, and ail further proceedings 
were had under the Consolidated causes. 

Petitioners holding the judgments against the East Tennessee, Virginia & 
Georgia Kailway Company for causes of action accruing prier to the receiver- 
ship, and subséquent to the exécution and registration of the mortgages, 
claim that they are entitled to priority over said mortgages, because of the 
statute law of the state of Tennessee. No attaclc is made upon the validity of 
said mortgages, or the record thereof, but they claim that they are entitled 
to be paid out of the funds arising from the sale of the mortgaged property. 
prior to the bonds secured by the mortgage, because of the act of 1873 of the 
state of Tennessee. This is an act entitled "An act to authorize certain 
railroad companies in Tennessee to issue Consolidated or income bonds and to 
mortgage their property to secure the same for the purpose of paying ofC 
their indebtedness." The first section p'rovldes that any of the railroad compa- 
nies of this state which has heretofore leased its road, roadbed, and rolling 
stock to any other person or corporation for a term of years, and which is 
indebted to this state by reason of bonds loaned or indorsed or otherwise, and 
to other individuals or creditors by reason of the mortgage bonds of such 
railroad company being owned or held by such individuals or corporations, 
be and they are hereby authorized and empowered to issue bonds to be known 
as "Consolidated Mortgage Gold Bonds," in dénominations of one thousand 
dollars each, and bearing seven per cent, per annum gold Interest, payable 
semiannually, in order to enable such railroad companies to ralse money 
for the purpose of paying off such indebtedness to the state and individuals and 
corporations, and also for the purpose of discharging any other indebtedness 
or liability which said railroad companies may incur or hâve incurred in the 
exercise of their lawful pursuits or objects. Section 2 provides that in order 
to secure the payment of said Consolidated bonds and the interest thereon, as it 
falls due, the railroad companies be, and they are hereby, authorized and em- 
powered to exécute mortgages, deeds of trust, etc. Section 3 provides that 
any railroad company in this state owing outstanding floating debts, and 
being désirons of making provision for the payment of the same, be, and 
they are hereby, authorized and empowered to issue bonds, to be known as 
"Income Bonds," for an amount fully suflicient to cover and pay off the afore- 
said indebtedness specifled in this section of this act, which said income bonds 
may bear a rate of interest not exceeding ten per cent, per annum, which 
interest may be made payable either annually or semiannually; and the 
railroad company may negotiate and sell said income bonds for the afore- 
said purpose, and, in order to secure the payment of the principal and interest 
of said income bonds, may mortgage or convey, by deed of trust, either the 
whole or any part of the rents and profits, and the other property and fran- 
chises of said railroad company. Section 4 provides the number of bonds 
that the compauy availing Itself of the beneflt of this act shall issue of Con- 
solidated or income bonds per mile. In section 5 of said act there is a pro- 
viso that no such mortgage shall bar any judgment against such roads for 
work or labor done, or damages done to person or property. Acts Tenn. 1873. 
p 8. Under this last proviso, the interveners claim that their judgment, being 
against the railroad company for damages to person or property, should be 
paid in préférence to the bonds secured by the mortgages foreclosed In this 
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court. I do not think that this posltioii is supported by a considération of the- 
language'of the act. I think this act of 1873 Is very clearly a spécial act, ap- 
plying oDly to the class of railroads partieularly specifled by said act, and to the 
certain classes of bonds authorized by said act to be Issued by such railroads, 
of a certain cliaracter and for certain purposes. The act does not piovide for 
any gênerai- authorization for the issulng of bonds and exécution of mort- 
gages by a railroad company. The eaption of the act is express: "An act to 
authorize certain railroad companies in this state to issue Consolidated or 
income bonds and to mortgage their property to secure the same for tlie pur- 
pose of paying their indebtedness." Tlie flrst section only authorizes the 
issuance of bonds by any railroad company which has heretofore leased its 
rpadbed and rolling stock to any person or corporation for a term of years. 
It restricts the character of bonds to the class known as "Consolidated Gold 
Mortgage Bonds," bearing seven per cent, interest, and the second section 
of said act authorizes the exécution of mortgages to secure the payment of 
the Consolidated bonds provided for and described in the flrst section. The 
third section of the act authorizes the issuance of "income bonds," to bear 
a rate of interest not to exceed ten per cent., for the purpose of paying the 
floatlng debts, and the exécution of mortgages to secure the same. ïhe 
fourth section limits the aggregate amount of Consolidated and income bonds 
to two thousand dollars per mile of road mortgaged, and the flfth section con- 
tains a proviso that the character of mortgages issued under the provisions 
of this act, and for the spécifie purposes and by the character of railroads 
described by said act, to secure the spécial kind of debts specifled by the 
terms of said act, shall not bar any judgment against such roads specifled 
in the act for work or labor done, or damages done to persons or property. 
Consfruing the provisions of the act it^elf, with the title thereof, it is very 
clear to my mind that this act does not apply either to the Bast Tennessee, 
Virginia & Georgia Railway Company, or to the bonds secured by the mort- 
gages foreclosed in the case of the Central Trust Company of New York 
against said railway company. It is clear to my mlnd, from a considération 
of tMs act, that the bonds issued by the East Tennessee, Virginia & Gëorgia 
Railway Company, and the mortgages executed by it are not embraced within 
the terms of this act of 1873, and were not issued aud executed under the 
authorlty thereof. This position is borne out, not only by a considération of 
the act itself, but by a considération of other statutes of the state of Ten- 
nessee authorizing the issuance of bonds and the exécution of mortgages by 
railroad companies in said state, and that It is a spécial act, coufliied to the 
class of securities and character of railroads tlierein mentioned, and is re- 
garded as limited in its application. The learned counsel for the défendant 
ealls attention to the fact that in the compilation of statutes made by Milliken 
& Vertrees, pursuant to législative action, in 1884, the act of 1873 was not em- 
bodied in that compilation, whlle ail statutes of a gênerai character relating 
to the issuance of bonds and mortgages by the milroads are included in that 
compilation» The East Tennessee, Virginia & Georgia Railway Company is not 
one of the class of roads designated in the act of 1873, and the bonds issued by 
said railway company are not within the two classes of bonds authorized and 
provided for in said act That is to say, they are neither Consolidated nor 
Income bonds. See description of said bonds in deeds of trust of file in this 
court. As aboVe stated, the Bast Tennessee, Virginia & Georgia Railway 
Company was ineorporated under the act of 1877. This act of 1877 is section 
1271 of the Gode of Tennessee (Ed. 1884). The act of 1877 also contains a 
provision, in favor of operatlng expenses, and damages for Personal injuries 
and injuries to property, somewhat similar to the proviso in the act of 
1873. The proviso in the act of 1877 (Code Tenn. § 1271) is in the following 
language: "No railroad company shall hâve xwwer to give or create any 
mortgage or other kind of lien on its railway property in this state which 
shall be valid and binding against judgments and decrees and exécutions 
therefrom or tlmbers furnishéd and work and labor done, or for damages 
done to person and property in the opération of its railroad In this state.'' 
It will be seen, however, that this proviso expressly limits the superiorlty of 
such claims over the lien of the mortgage to the property "in this state." 
and to judgments or decrees and exécutions therefrom, or timbers furnishéd 
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or work or labor doue on its road, or for damage done to person and prop- 
erty in the opération of Its roa:d, "in this state." In other words, the rery 
terms of tlie act exclude any extraterritorial force or effect, and, in order to 
corne within the provisions of the act, such claims must be based upon judg- 
ments or decrees issued from the courts of Tennessee for damage done to 
person or property in the opération of the railroad in the state of Tennessee, 
and such claims coustitute a lien only upon the property of the défendant 
railroad located in the state of Tennessee. Indeed, it is conceded by counsel 
Avho represent interveners in thèse casesi that they do net corne within the 
proviso of the act of 1S77, but they claim that the act of 1877 did not re- 
peal the act of 1873, and that said latter act is still of force, and under its 
terms they are entitled to priority of payment over the bonds secured by 
the mortgages. It is true that the act of 1877 did not repeal the act of 1873. 
The tWo acts are entirely consistent. Bnt tliis question is not material to 
be considered, because, as above stated, in my opinion the act of 1873 has 
no application whatever to classes of bonds aad exécution of mortgages is- 
sued by the East Tennessee, Virginia & Georgia Bailway Company. 

Even if I am incorrect in this proposition, and this act of 1873 does apply 
to the class of securities Issued by the East Tennessee, Virginia & Georgia 
Railway Company, and secured by mortgages foreclosed in this court, yet I 
am of the opinion that the proviso of the act of 1873 In référence to priorities 
and liens of judgments therein mentioned has no extraterritbrial force or 
effect, and does not apply to causes of action accruing in the state of Georgia, 
or to judgments for damages to person or property rendered by the courts 
of this state. This view, I think, is entirely consistent with the law that ail 
eontracts are made with référence to the laws of the state in which the sub- 
ject-matter of the contract is, and that ail laws of a gênerai character enter 
into, and become a part of, eontracts executed within said state. In the 
détermination of priorities or liens, the lex fori, and not the lex loci cou- 
tractus, controls. The judgments in behalf of thèse interveners against the 
railway company being rendered by courts in the state of Georgia, their 
priorities or liens are determined and fixed by the laws of the state of 
Georgia, and not by the laws Of Tennessee; and as the mortgages executed 
by said East Tennessee, Virginia & Georgia Railway Company to securc 
the bonds issued by said railway company were duly recorded in the state of 
Georgia before either the cause of action accrued or the judgments were 
rendered, by the laws of the state of Georgia they take precedence over such 
judgments. The laws of no state bave any extraterritorial existence, save 
by comlty, and laws which affect titles or liens upon property are controlled 
by the state where the property is located, and where the liens are declared. 
Walworth V. Harris, 129 U. S. 364, 9 Sup. Ot 340; Green v. Van BuskirJj:, 
5 Wall. 307; Story, Confl. Laws, § 390; Insurance Co. v. Hanford,- 143 D. S. 
187, 12 Sup. et. 437; 3 Am. & Eng. Enc. Law, p. 50S, par. 3, and note to 
paragraph; Morgan v. Neville, 74 Pa. St. 52. 

Oounsel for tntei-veners insist that the fund in the hands of the court aris- 
iug from the sale of the mortgaged property under the foreclosure proceed- 
Ings in this cause constitutes équitable assets, and onght to be administered 
as such. They claim that as a railroad eannot be levied on by common-law 
process, but must be sold and debts paid by means of proceedings usual 
in a court of equity, that the distribution of the fund arising from such sale 
should be controlled according to justice and right in the particular case; 
the gênerai rule being that equality is equity. It is true that railrwids ex- 
tending into a différent state eannot be levied on and sold under any com- 
mon-law process, but creditors are compelled to resort to a court of equity 
to secure the sale of a railroad, Its propertles and franchises; but where a 
mortgage executed by a railroad company on its propertles extending into 
différent States, is foreclosed by proceedings in equity, and sold under decree 
of foreclosure, the fund arising from such sale is not équitable assets, in the 
sensé that such assets must be administered by a court of equity pari passu 
among the creditors of the mortgagor, irrespective of légal priority, but 
such fund should be distributed according to légal liens and priorities. It 
is admitted in this case that the mortgages, as executed by the said railway 
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Company to the Central Trust Company of New York to secure Its bonds, 
were duly executed and recorded, and constitute a valid, subsistlng lien— 
first lien— on ail the property thereln described; and to say that, because such 
a mortgage Is foreclosed in equlty, that the lien of the mortgages is divested, 
and the fund arising from the sale of the mortgageû property distributed 
to other ereditors of the mortgagor, is unsupported by any princlple of law, 
justice, or equlty, and is not sustained by any décision cited by counsel. The 
lien of the mortgages in this case cannot be displaced or divested, except by 
a limited class of what is known as "preferential claims," placed upon the 
property by the court appointing the receivers. 

The judgments held by the interveners In ail of the cases are for injuries 
to persons or property, rendered after the exécution and record of the mort- 
gages, and upon causes of action arising subséquent to such exécution and 
record. It is contended In only one of the cases that such judgment cornes 
with the opération of what is known as the "six-months rule." This is the 
judgment in favor of G. "W. Simmons for personal injuries received whfJe 
an employé of the railway company, which judgment was rendered by this 
court on the 31st day of August, 1894; the cause of action arising on the 
llth day of February, 1892, less than six months before the appointment of 
the receivers In this case. I do not think that, the cause of action arising 
within the six months, that fact alone makes It a preferential claim. 1 
do not thhik that there Is any flxed rule, adopted by the fédéral court, 
barring claims contraeted more than six months before the appointment of 
the receiver, nor glving claims a preferential character, contraeted less than 
six months before such appointment. The question is one of superior equity 
in each case. The suprême court of the United States, In one case, gives 
such priority to materlals fumished three years before the appointment of a 
receiver, and a great many debts were denied this priority whIch were con- 
traeted a few weeks or days before the appointment of a receiver. But 
counsel for Simmons insist that his judgment cornes within the spirit of the 
rule adopted by the fédéral courts in référence to preferential claims, and the 
facts of the case, in my opinion, do make a strong case for the application 
of the rule, and the payment of hls judgment in préférence to the mortgages. 
He was a brakeman in the employment of the railway company. A coi- 
Usion between a freight train and a passenger train of such company was 
imminent, and, but for the prompt and heroic action of the employé, the col- 
lision would Inevitably hâve occurred. Great destruction, in ail probability, 
would hâve been had, not only to the property covered by the mortgage, but 
there would doubtless hâve been. many claims for damages for Personal 
injuries. This employé received his injuries at the command of the conductor 
of the railway company, and In hls successful effort to save the property and 
passengers of the railway company. His labor and work at the time he re- 
ceived his Injuries alded in the préservation of the property covered by the 
mortgages, and occurred within a reasonable time before the appointment of 
receivers. It seems, therefore, that this clalm certalnly stands upon the 
same footing of reason, justice, and equity as a claim for labor doue or sup- 
plies and materlals furnished to keep the railway a going concern just prior 
to the appointment of the receivers; and I would hold and flnd in favor of 
this claim of the Intervener, Simmons, as a preferential debt, which should 
be paid out of the funds arising from the sale of the mortgaged property 
now in the hands of the receivers of this court for distribution, on the au- 
thority of the numerous cases declded by the courts of the United States, 
beginnlng with the case of Ifosdlck v. Schall, 99 U. S. 235, and especially under 
authority of the décision of the circuit court of Kansas, made by Judge Oald- 
well, In the case of Farmers' Loan & Trust Co. v. Kansas City, W. & N. W. 
K. Co., cited in 53 Fed. 183; but In vlew of the décision of the circuit court 
of appeals, reported in 9 C. C. A. 401, 61 Fed. 150 (Cutting v. Rallroad Co.), 
for this judicial circuit (décision rendered by Judge Pardee), I do not think 
1 hâve a right to so report. It Is contended that when the receivers were 
appointed no provision was made for the payment of such claims, either 
from the current eamings of the property or from the corpus thereof ; ani3, 
under this décision of the circuit court of appeals, it is held: "Upon the sale 
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of a railroad on foreclosure, It Is error to direct payment of clalms for sup- 
plies fumished prier to the receiverslilp ont of the purchase money, wtiere 
no provision was made for sucli payment when tlie receiver was appointed." 
This décision is in conflict wltli several others on the same subject in the 
fédéral courts,— notably, in the case of Blair v. Railroad Co., 22 Fed. 4T1, 
and in the case of Farmers' Loan & Trust Co. v. Kansas City, W. & N. W. 
R. Co., supra; also Central Trust Co. v. St. Louis, A. & T. Ry. Co., 41 Fed. 551- 
But I thlnk this décision is binding upon the courts of this circuit None of 
the other interveners contend that their judgments come within the principle 
of preferential claims, but concède the contrary. 

Counsel for interveners further Insist that their judgments should be paid 
by the purchaser of the road, or out of the fund in court, under the 'terms of 
the decree and the order granted by Judge Newman when the sale was con- 
firmed. This wonld be trae. If thèse judgments or claims were prior in lien 
to that of the mortgages, and which should be adjudged by the coun to be 
prior in lien to the mortgages; but, as I hâve held that none of thèse judg- 
ments or claims are entitled, to such priority, therefore none of them fall 
within the terms of the decree and order above mentioned. 

Upon a considération of the whole case, I conclude as follows: (1) That the 
mortgages executed by the East Tennessee, Virginia & Georgia Railway Com- 
pany to the Central Trust Company of New York, dated September 1, 1888, 
and December 1, 1890, to secure its bonds, constitute a first lien on the proper- 
ties of the mortgagor described therein. (2) That the interveners herein flrst 
above mentioned hâve valid judgments against the défendant, the Bast Ten- 
nessee, Virginia & Georgia Railway Company; that ail of said judgments 
were rendered subséquent to the exécution and record of the mortgages to 
the Central Trust Company of New York, and were based upon causes of 
action arising subséquent to such exécution and record. (3) That none of sald 
judgments so held by said interveners hâve any rlght or priority over said 
imortgages, and are not entitled to be paid out of the fund in the hands of 
this court, arising from the sale of the mortgaged premises, in préférence to 
the bondholdeis secnred by said mortgages. (4) That the act of the state of 
Tennessee, of 1873, bas no application to the mortgages executed by tlie 
Èast Tennessee, Virginia & Georgia Railway Company to the Central Trust 
Company of New York, but that said act has a restrictive and limited ap- 
plication to the class of securities and the character of railroad specifled in 
said act. (5) That, even if said act of 1873 did apply to said mortgages, 
it has no extraterritorial force or effect, and that aU of tliepe judgments 
held by the inten^eners, having been rendered by courts in the state of 
Georgia, the causes of action arising in said state, must be controlled, on the 
question of priority, by the laws of the state of Georgia. (6) That the judg- 
ments in behalf of the interveners, being for injuries to person or property, 
are not entitled to any priority over the mortgages, either in law or equity. 
as preferential debts, but thèse interveners are simply gênerai creditors of 
tlie railway corporation, and, as such, cannot be paid out of tj-e funds in the 
hands of the court, arising from the sale of the mortgaged piOperty. I there- 
fore find and report against the claim of priority set up by the interveners, 
and in favor of the paramount lien of the mortgages executed by the East 
Tennessee, Virginia & Georgia Railway Company to the Central Trust Com- 
I)any of New York, above noted. 

The évidence, being documentary in its character, is herewith flied, wiïh 
the minutes of the proceedlngs had before me. AU of which is respectfully 
submitted. 

This March 29th, 1895. Benj. H. Hill, Spécial Master. 

Butler, Stillman & Hubbard and Lucky & Sandford, for complain- 
ant. 

Dorsey, Brewster & Howell, for défendant, 
Mynatt & Wilcoxon, for interveners. 

NEWMAN, District Judge. As to the contention that this court 
bas no jurisdiction to hear and détermine the questions raised as 
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to the priority of liens 6f (jeorgia judgment creditors over the bonda 
secured by t^ie mortgagë, tMs may be said first: The décision made 
by Judge Pardee, in wliich I concurred, in Re Intervening Pétition 
of Miller, SO Ped. 895, Was made in a case someyebat différent from 
thîs, as tp the manner in which two bills for foreclosure and for 
receiver were originally bronght. The bill in this case is more in 
the nature of an original bill, although the primary litigation bas 
been in Tennessee. It is doiibtful if it can be considered ancillary 
only, as the proceeding hère clearly was in the former case. But, be 
this as it may, the extract from the decree of foreclosure of April 
i, 1894, and of the decree of April 9, 1894, and from the order 
passed hère conflrming the sale, as shown in the foregoing report, 
clearly distinguish the question, as now presented from that passed 
on by Judge Pardee and myself in the Miller Case, supra. Under 
the practice which has grown up in this receivership case of the 
East Tennessee Railway, and similar cases, of late years, it is 
doubtful if the rule announced in the Miller Case can be adhered 
to, and a proper and satisfactory disposition made of the numerous 
intervening pétitions which come into thèse cases, raisiag questions 
similar to the one now presented. The rights of parties under the 
local law may be better ascertained in their respective jurisdictions 
than they would be if sent, as a whole, to the court of primary juris- 
diction. I would not undértake to question the correctness of the 
rule in the Miller Case, without concurrence of the circuit judge 
who delivered the opinion; but, in my judgment, it is not applicable 
hère, in view of the direction which has been given this case, and of 
the orders and réservations contained ia the record. 

As to the exceptions of interveners who claim priority over the 
mortgagë as to the fund arising from this sale, by virtue of certain 
statutes of the state of Tennessee, the very able repoi't of the spécial 
master is so full, clear, and so entirely satisfactory, that nothing 
need be said on that question. I hâve no doubt as to the correctness 
of the conclusion arrived at by the spécial master, and set ont in his 
report. Further discussion of the matter is unnecessary, and the 
exception will be overruled, and the report of the spécial master 
confirmed. 
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(Circuit Court of Appeals, First Circuit. September 3, 1895.) 

No. 53. 

L Bquitt Practiok — Right of Plaintiff to Dismisb — Référence to Master. 
After tlie parties liave. by a stipulation, agreed to refer tlie cause to a 
master, "to bear the parties, report the facts, and his rulings on any ques- 
tion of law arising in the case," and the court has entered a decree of réf- 
érence in accordance therewith, the détendant acquires a right to hâve a 
hearing before the master and to obtain his report and décision, and the 
plaintifC consequently thereby loses his right to dismiss the cause without 
préjudice. 50 Fed. 662, reversed. 

> Rehearing peudlng. 
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3. Samb. 

Even If It were conceded that the mère stipulation, and the decrçe order- 
Ing the référence, would not, of themselyes, take away tne rlght of dls- 
missal, that right would be lost after a full hearing bas beea had, apd 
after the master haa communlcated bis décision to counsel. 

Appeal from the CSrcuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a bill by the Western Union Telegraph Company and oth- 
ers against the American Bell Téléphone Company for discovery and 
accounting in respect to certain rentals upon patented devices, al- 
leged to be due under a contract. The case was heard in the circuit 
court upon complainants' motion to dismiss the cause without préj- 
udice, which was granted. 50 Fed. 662. Défendant appeals. 

Ebenezer Eockwood Hoar, William G. Russell, and James J. Stor- 
row, for appellant 
John F. Dillon and Josiah H. Benton, Jr., for appellees. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

WEBB, District Judge. The Western Union Telegraph Company, 
the American Speaking Téléphone Company, the Gold & Stock Tel- 
egraph Company, and the Harmonie Telegraph Company, on and 
prior to November 10, 1879, owned, or claimed to own and control, 
a number of patents issued by the United States, covering and em- 
bracing numerous valuable inventions, appliances, and methods, use- 
ful in the art of transmitting messages by téléphone, including the 
right to transmit call signais by electricity vver wires in connection 
with the téléphone business; and they had made many contracta 
with divers persons, granting licenses for the use of such appliances, 
methods, and inventions, upon payment of certain agreed rentals. 
At the same time the National Bell Téléphone Company owned, or 
claimed to own, a number of patents, granted by the United States, 
covering instruments, inventions, and methods useful and valuable 
in the art of transmitting messages by téléphone, and also claimed 
the right to transmit by electricity, over wires, call signais, in con- 
nection with its téléphone System. And this company also had en- 
tered into many contracta with corporations and individuals, grant- 
ing to such corporations and individuals, in considération of the pay- 
ment of certain rentals, the right to use the instruments, inventions, 
and methods by them owned, or claimed to be owned. On said lOth 
day of November, 1879, controversy having arisen between the Na- 
tional Bell Téléphone Company, on the one side, and the other cor- 
porations above named, on the other side, with respect to the rights 
and powers of each, and of the grantees of each, in the business of 
transmitting messages by téléphone, and litigation as to their re- 
spective rights having been initiated by and between the parties, 
and other burdensome litigation being threatened and probable, the 
corporations interested entered into negotiations for a settlement 
and adjustment of ail such matters of controversy. Those negoti- 
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ations vesulted in a written agreement and contract between tlie 
Western Union Telegraph Company, acting in its own behalf and 
in behalf of the American Speaking Téléphone Company, the Gold 
& Stock Telegraph Company, and the Harmonie Telegraph Company, 
the complainants in this case, as party of the first part, and the Na- 
tional Bell Téléphone Company, as party of the second part, whicli 
said agreement and contract in writing was executed, ratifled, and 
approved by ail the parties. Since the said lOth day of November, 
1879, the National Bell Téléphone Company has transferred ail its 
property and rights to the American Bell Téléphone Company, a cor- 
poration under the laws of the state of Massachusetts, and the said 
American Bell Téléphone Company is made the sole défendant in 
this suit. 

The written agreement between the parties contains a large num- 
ber of provisions and particulars, which, for présent purposes, do 
not need to be referred to in détail. It is enough to say that under 
that contract the défendant became bound and promised to conduct 
certain business in regard to téléphones, letting instruments, grant- 
ing licenses, and other things, for the beneût of ail parties to the 
agreement, upon carefully specifled terms, and to collect rentals, 
render accounts, and to pay over to the others interested a propor- 
tion of the moneys collected. The complainants became dissatisfied 
with the accounts rendered and the amount paid to them, and 
claimed that under the contract they had an interest in, and a right 
to an aecount of and a share in, the profit of certain business of the 
défendant, and that a large amount was due to them, — how much, 
they had no means of ascertaining. The défendant, on the other 
hand, denied that such business was embraced in the contract, and 
that the complainants were entitled to participate in the profits of 
the same, and insisted that it had, in ail respects, fully and justly 
kept and performed ail its obligations under the contract. To en- 
force their claims, and to compel performance of what they de- 
manded as their due, the complainants hâve commenced this suit; 
setting ont in their bill the written agreement of November 10, 
1879, and praying for a discovery and an aecount, and for a decr*^ 
for the sum shown to be due to them. The American Bell Téléphone 
Company appeared and answered, admitting the contract or agree- 
ment, and its obligation to perform ail the undertakings of the Na- 
tional Bell Téléphone Company under it so made, but not admitting 
the entire accuracy of the copy of that agreement as set ont in the 
bill of complaint The défendant, in its answer, declared that ail 
its said obligations had been promptly, fully, and justly performed, 
and that it had paid to the complainants their f ull share and propor- 
tion of ail rentals and profits. It further denied the right of the 
complainants to any of the relief sought, and it referred to copies 
of licenses granted to, and of contracts made with, other parties for 
the transaction of téléphone business ; also, to schedules of ail corpo- 
rations to whom it had granted licenses or with whom it had made 
contracts for the use of téléphones; but said copies and schedules do 
not appear to hâve been, in fact, flled till during the bearing before 
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the master. The bill of complaint was flled November 16, 1883; the 
answer, June 30, 1884; and the replication, NoTember 19, 1884. At 
the May terra, 1886, of the circuit court, on the 24th of May, the fol- 
lowing agreement was filed: 

"Agreement for Référence to a Master. 

"It Is agreed that the above-named cause may be referred to the Hon. John 
Lowell, as master, to hear the parties, report the tacts, with such part of fhe 
testimony as either party shall request, and bis rulings on any question of 
law arising In the case. W. G. Eussell, 

"For Défendant. 
"Dillon & Swayne, 
"Haie & Walcott, 

"For Complainants." 

Thereupon, on May 28, 1886, the following order of court was en- 
tered: 

"And now, to wit May 28, 1886, upon agreement of the parties filed, it is 
ordered that the above cause be referred to Hon. John Lowell, as master, to 
hear the parties and report the facts, with such part of the testimony as 
either party shall request, and bis rulings on any question of law arising In 
tbe case." 

The cause was thence continued to the October term, 1890, when, 
on February 19, 1891, the master filed his report, with accompany- 
ing papers, and on the next day the following agreement was filed: 

"It Is agreed that the paper filed in tbis case as the master's report shall 
be taken into his custody, and considered not filed (with aceompanying docu- 
ments). Geo. S. Haie, for PlaintifC. 

"W. G. RusseU, for Défendant.'' 

And thereupon the clerk delivered to the said master that report 
and aceompanying papers. This proceeding, in his final report, filed 
August 11, 1891, the master thus explained : 

"After I had flled a report in court, tbe parties reminded me that they had 
agreed that a draft report should be furnished them for their suggestions 
before the final report was made and filed. Therefore the report was taken 
from the files by consent, and several hearings were bad before me; and l 
bave, in some particulars, modifled my report accordingly." 

The cause was continued to the May term, 1891, of the circuit 
court, and on the Ist day of June, 1891, the following pétition was 
filed: 

"The Western Union Telegrapb Company, complainant, showeth that your 
petitioner, having exhibited its bill In this honorable court against the above- 
named défendant, whlcb bas appeared and put in its answer thereto, your 
petitioner is now advised to dismiss its said bill. Your petitioner therefore 
prays that tbe said bill may stand dismlssed ont of this court wlthout préju- 
dice, but with costs to be taxed by the clerk. 

"Western Union Telegraph Company, 

"By J. H. Benton, Jr., Attomey." 

On this motion no action was at once taken. August 11, 1891, 
the master filed his report, with aceompanying papers. In it he 
States that in June the counsel for the complainants notified him 
that they had filed in court a pétition to dismiss the bill, and asked 
him to make no report pending said pétition, but that he considered 
it his duty to proceed, and leave to the court ail questions arising 
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out of the pétition. October 19, 1891, the following joinder was 
flled: 

"Joinder in Motion to Dlsmlss. 
"The American Speaklng Telegraph Company, the Gold & Stock Telegraph 
Company, and the Harmonie Telegraph Company join in the pétition for 
leaye to dismiss heretofore iiled by the Western Union Telegraph Company. 

"By J. H. Benton, Jr., Attomey." 

November 26, 1892, a decree was entered dismissing tbe bill of 
complaint, without préjudice, upon payment of costs. From this 
decree the American Bell Téléphone Company appealed, and duly 
perf ected its appeal. 

The single question contested is the right of the complainants thus 
to dismiss their bill. To the discussion of this question great learn- 
ing and extensive examination of authorities hâve been devoted. 
But in the opinion of this court the question lies in narrow com- 
pass. Ail the authorities recognize that in the progress of a suit a 
stage may be reached when the right of the complainant to end the 
cause by dismissing his bill ceases. With sufficient exactness, the 
décisive point may be said to be when the cause bas proceeded so 
far asto give the défendant rights of which he would be deprived by 
allowing the dismissal of the bill by the complainant on his motion. 
Such rights were acquired in this cause by the référence of the par- 
ties to the master, approved and conârmed by the décrétai order of 
the court. The défendant, by the concurrent force of the stipula- 
tion of the parties to refer to the master "to hear the parties, report 
the facts, and his rulings on any question of law arising in the case," 
and of the order of court, acquired the right to hâve the hearing be- 
fore the master, his report, and the décision of the master thereupon. 
Neither party could, at his pleasure, revoke or rescind the référence 
so made and conflrmed. Even if the right of the défendant to hâve 
the cause go on was not fixed by the stipulation and the order of 
the court, which is not admitted, it was secured by the hearing be- 
fore the master pursuant to that stipulation and order, at which the 
parties produced their évidence at great length, presented their ar- 
guments, and submitted the case to the master for his détermination. 
But, further than this, the master reached a décision, and communi- 
cated it to the parties, or their counsel, before any suggestion by the 
complainants of a désire to dismiss their bill. It was only after it 
became known to them that the master's décision was in favor of the 
défendant, and adverse to them, that they sought to escape, and to 
deprive the défendant of the award of a tribunal of mutual sélection. 
It is not by this meant that the report flled on the 19th of February, 
1891, and afterwards withdrawn, is regarded as the technical re- 
port of the master. But it was a draft report, the contents of which 
were made known to the parties précèdent to the ultimate report 
solely to give them opportunity to suggest errors, to ask revision and 
reconsideration, to take exceptions, and to do whatever might be nec- 
essary to put them in position to contest the approval and confirma- 
tion of the report as flnally made. The record shows that some 
of those steps were taken before any motion to dismiss was flled; 
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tliat after the draft report was submitted and read to counsel at his 
office, and at the complainants' request, 30 days were allowed by the 
master for each party to snbmit objections or suggestions for altéra- 
tions of said report, which time was several times further extended 
at the request of the plaintiffs' counsel; and some time near May 
7îli the counsel of both sides flled, and presented to the master, their 
respective objections and suggestions, and, before the motion to dis- 
miss the bill, counsel on each side flled with the master their reply 
*o the objections and suggestions of the other. No dissent is made 
tiom the view of the circuit court that the master's report cannot 
oe deemed to hâve been flled till after the pétition for leave to dis- 
miss was made by the Western Union Telegraph Company, nor is 
aay account made of the point that in form one only of the complain- 
ants signed that pétition. The décision is that at the time the mo- 
tion was made the complainants had not the right to dismiss their 
bill. Upon the effect of a référence like that in this case, see Kim- 
berly V. Arms, 129 U. S. 513, 9 Sup. Ct. 355; Davis v. Schwartz, 155 
U. S. 631-637, 15 Sup. Ct. 237. 
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(Circuit Court, N. D. New York. August 26, 1895.) 

Eminent Domain— Laws N. Y. 1875, ch. 181. 

The New York statute (Laws 1875, c. 181) permitting villages to con- 
struet Systems o( waterworks provides (section 22) that whenever "any 
corporation shall hâve been organized • * * foi- the pui-pose of sup- 
plying the inhabltants of any village with water and 1t shall become or be 
deemed necessary * * • tliat tue rights • * * and properties o£ 
such corporation shall be reauired for any of the purposes of this act, 
the commissioners • * » shall • * * make * * * a thor- 
ough examination of the • ♦ * properties owned or held by such cor- 
porations, * * • an(j if such commissioners shall détermine that said 
• * * properties are necessary • * * they shall hâve the right" to 
acquire the same by condemnation. Edd, that such statute does not make 
It mandatory upon the water commissioners of a village to acquire, either 
by purchase or condemnation, the rights or property of a private corpora- 
tion organized to supply the village with water, and which bas constructed 
a System of pipes, and aequired from the village authorities a fiBnchise 
to lay and maintain the same, without any exclusive right. 

John Gillette (Howard Mansfleld and J. H. Metcalf, of counsel), 
for complainants. 
James C. Smith and Thomas H. Bennett, for défendants. 

WALLAOE, Circuit Judge. The complainants, owners of mort- 
gage bonds issued by the Canandaigua Waterworks Company, hâve 
brought this suit to restrain the village of Canandaigua and its 
board of water commissioners from building, maintaining, or oper- 
ating a system of waterworks for the purpose of supplying the vil- 
lage and its inhabitants with water, and they now move for an in- 
junction restraining the défendants from doing so pending a final 
détermination of the cause. The theory of the suit is that the de- 
fendants are proceeding, in violation of the rights of the complain- 
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ants, to construct such waterworks, with a view to operating them, 
and if this is permitted the value of the property mortgaged to the 
bondholders will be practically destroyed, amï the complainants 
will therebj sustain irréparable injury, for whicb an action at law 
will afford no adéquate remedy. The case for the complainants 
rests upon the fundamental proposition that the village authori- 
ties are under légal obligation to acquire the company's system be- 
fore they can rightfully proceed to install one of their own. Inas- 
niuch as the complainants concède that if this proposition is un- 
sound their case must fail, and it seems to me to be unsound, the 
présent décision will be placed upon that ground, without con- 
sidering the subordinate objections to the relief sought which hâve 
been raised by the défendants. 

The Canandaigua Waterworks Company was incorporated in 

1883, pursuant to the provisions of chapter 737 of the Laws of 1873 
of this state, and the acts amendatory thereof; and in September, 

1884, having duly acquired a franchise from the authorities of the 
village, giving it permission to place Its pipes in the streets for the 
purxKJse of furnishing a supply of water to the tnhabitants, it com- 
pleted its system of waterworks in accordance with the conditions 
of the franchise. The System then consisted of about nine miles 
of mains, and later, at the request of the village authorities, and to 
promote better tire protection to the village, it has extended its 
System of mains. It has continued to furnish an adéquate supply 
of water to the village and its inhabitants ever since, having ex- 
pended upwards of |150,000 in the construction of its system. 

Although the company's system was constructed and completed 
in conformity with the conditions of the franchise acquired from 
the municipal authorities, that franchise did not confer upon the 
Company âny exclusive privilège of supplying water to the village 
or its inhabitants (Syracuse Water Co. v. City of Syracuse, 116 N. 
Y. 167, 22 ]Sr. E. 381; In re City of Brooklyn, 143 ]S". Y. 596, 38 
N. E. 983); but it was compétent for the village, through its duly- 
constituted agents, to avail itself of the beneflts of the provisions 
of chapter 181 of the Laws of 1875, and construct and operate a 
System of its own. The complainants' position, however, is that 
section 22 of that statute makes it obligatory upon a municipality 
which proposes to acquire a system of its own, whenever a system 
owned by a duly-organized water corporation already exista, to ac- 
quire the existing system, either by purchase or by condemnation. 
The real question is, therefore, as to the meaning of that section. 
The section provides that whenever "any corporation shall hâve 
been organized under the laws of this state for the purpose of sup- 
plying the inhabitants of any village with water, and it shall be- 
come or be deemed necessary by the board of water eommissioners 
herein authorized to be created that the rights, privilèges, grants 
and properties of such corporation shall be required for any of the 
purposes of this act, the eommissioners herein authorized to be 
created shall hâve the power, and it shall be their duty, to make, 
or cause to be niade, a thorough examination of the works, rights, 
privilèges and propeities owned or held by such corporations, or 
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any of them, and if such commissioners shall détermine that said 
Works, rights, privilèges and properties are necessary for the pur- 
poses of this act, thej shall hâve the right to make application" to 
the suprême court for the purpose of acquiring the privilèges and 
properties by condemnation. 

It does not seem open to reasonable doubt that the object and 
intention of this section is to enable the municipality, if, in the 
opinion of its board of water commissioners, the acquisition of the 
System of the existing corporation is necessary, to acquire it by 
condemnation, and to invest the board vs'ith plenary discrétion 
either to acquire the existing system or leave it intact. If the 
board do not deem it necessary that it be acquired, they need not 
make any examination. If they deem it necessary that it should 
be acquired, they are to make a thorough examination. After 
this examination has been made, they are again to exercise their 
judgment and détermine whether the acquisition is necessary. If 
they détermine that it is, they are permitted to resort to proceed- 
ings for judicial condemnation. The mandatory language which 
compels the board to make a thorough investigation if they should 
deem the acquisition necessary is inserted for the protection of the 
municipality, in order to preclude any action by the board based 
upon a superflcial judgment. The whole matter is intrusted to 
their sound discrétion. It is true that permissive words in stat- 
utes which invest public ofQcers with authority to perform or ab- 
staiû from acts which concern the common good or the interests of 
others are often construed as mandatory, but in each case the ques- 
tion whether the statute is to be read as mandatory, or only as per- 
missive, is one of intent, to be deduced from the context as well as 
the language of the particular provision; and where, as hère, it is 
plain that the power conflded is a discretionary one, there is no 
room for the application of the rule of construction by which the 
Word "may" is often read as "must." 

The unfortunate situation of the complainants naturally evokes 
symf)athy, and a désire to protect them against what seems to be 
a needlessly harsh exercise of the authority reposed in the board of 
water commissioners, but the plain meaning of the statute cannot 
be disregarded. 

The motion is denied. 



CLYDE et al. y. RICHMOND & D. R. CO. (WÏCHB, Intervener), 

(Circuit Court, N. D. Georgia. June 19, 1895.) 

No. 587. 

EqUITY PECCEDUKE— CONCLtJSIVBNESS OF MASTHR'S RePORT — QUESTIONS ov 

Fact. 

The report of a spécial master in respect to a question of eontributory 
négligence, depending upon conflicting évidence, -where he was directed to 
report Ms conclusions upon the questions both of law and fact, will not 
be disturbed, unless manifestly erroneous. 
v.69B.no.8— 43 
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2. Mastek and Servant— Vice Principal— Railboad Train Dispatcher. 

The train dispatcher oï a railway company In the possession of re- 
celvers is the alter ego of the recelvers, in respect to a locomotive en- 
glneer injured through his négligence In dlrecting the running of trains. 

8. Same— Collision of Railroad Tkaiks— Négligence of Train Dispatcher. 
The omission of a train dispatcher to notify a station lieeper of the 
coming of an extra freight train, -whereby the train was allowed to fol- 
iow so closely npon the heels of another extra freight that a coUisiion oc- 
curred in a fog, on a down grade, and resulted in injuries to the engineer 
of the overtalcing train, hdd to hâve been the prosimate cause of such in- 
jury, so as to render the receivers of the road liable. 

The intervener, R. C. Wyche, filed his intervention in the above- 
stated equity cause, claiming damages for personal injuries received 
by him v? hile in the service of the receivers. The intervention was 
referred to William D. Ellis, Esq., as spécial master, and his report 
is as foUows: 

By virtue of an order of refereuce from the circuit court of the United 
States for the Northern district of Georgla, the above-named intervention 
was referred to the undersigned, as spécial master, with directions to eon- 
sider the questions of law applicable thereto, and to hear the testimony and 
report his conclusions to the court. Due notice of said référence was given, 
and the case was duly and legaUy assigned for trial; and at the time and 
place assigned the intervener appeared in person and by attomey, and the 
défendants, receivers, appeared by counsel. A full and complète report of 
the testimony and proceedings before the spécial master was made, and is 
herewith sent up, approved, Identifled, and made a part of this report. 

Statement of the Case. 

The intervener contended before the spécial master that the défendants 
were operating the property known^ as the Georgia Pacific Railway, — a Une 
of road extending from the city of Atlanta, in the state of Georgia, to the 
city of Birmingham, in the state of Alabama, and that he was in their em- 
ploy, as a locomotive engineer. He also contended that on the evening of 
the 28th of January, 1893, the défendants, by their servants and agents, sent 
eut from Woodlawn, at on very near Birmingham, two freight trains which 
were not scheduled, and which were known and designated as "First and 
Second Extras": the firet extra being designated also by the number of its 
locomotive, ^558, and the second extra, or Wyche's train, was known by tKe 
number of its locomotive, ^^594. The two trains, he contended, were started 
out abont the same time, and that they were to run without schedule, and 
by télégraphie order, under the control of the train dispatcher. He says 
that they Avere run without trouble or difflculty, and that at Bremen, a sta- 
tion on the road, a request was made for permission to go back to Birming- 
ham, or, in the language of railroad men, he requested to be "turned" at 
Bremen, and that this request was made on account of anticipated difflculty 
in reaching Atlanta before 8 o'clock on the next moming, which was Sunday, 
it being claimed to be unlawful to run freight trains in the state of Georgia 
after tlie hour of 8 o'clock a. ;m. Mr. Wyche contended that permission to 
return to Birmingham was denied, and that instructions were given to go 
on to Atlanta, and that while he was waitiug at Bremen an accommodation 
train (a scheduled train) passed in at that point, and got between him and 
the firsti extra, and that he never did know until after the collision had oc- 
curred when the passenger train ran out ahead of the first extra. He con- 
tended that at Douglasville the operator gave him the white board, or signal 
to go ahead, and that he proceeded according to such signal, and that between 
Douglasville and Lithia Springs, near which last point the collision occurred, 
there was a heavy down grade, and that by reason of his inabîlity to control 
his train he ran Into the first extra, and received painful, serious, and perma- 
nent injuries. He contended that he himself was without fault, and that he 
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"was in the discharge of his duty when injured, and he contends that the de- 
fendants were négligent in several particulars: First. That they furnished 
him wlth a locomotive on which was a defective air pump, and that the de- 
fendants' governing officiais at Birmingham knew of this defect when they 
put the locomotive in his charge. Second. That the hand brakes were de- 
fective, and failed to hold when applied, and that the defects in the hand 
trakes were such as could hâve been discovered by the défendants by the 
exercise of reasonable care and diligence in the line of inspection, or, in 
other words, by such inspection as reasonable care and diligence required 
them to make. Third. That the défendants, operating said road by a super 
intendent, and said superintendent, being represented by a train dispatcher 
were négligent in the management of thèse extra trains and of said passengei 
train, in this: that he was not notifled at Douglasville that the passenger 
train at that point had gone forward ahead of the flrst extra, and that he was 
not held at Douglasville for the tlme required by the rule, to wit, twenty 
minutes after the first çxtra had departed. To ail contentions on the part 
of the Intervener, défendants replied: Blrst. That the air pump was not 
defective. Second. That the hand brakes were not defective. Third. That 
the défendants, if said hand brakes were defective, could not be held liable, 
because they had made ail inspections which ordinary care and diligence re- 
quired them to make. Fourth. That the receivers stood In the relation to 
the Intervener of master and servant, and that, if intervener was injured In 
the collision, that it was through the fault and négligence of fellow servants, 
and that he could not recover. Fifth. That the intervener was Injured by his 
own négligence, and, if not, that his négligence contributed to the Injury, and 
in either event he could not recover. 

Conclusions and Findings. 

The testimony in the Wyche case, according to the report herewith trans- 
mitted, covers 253 pages of typewritten matter, and, in addition thereto, it 
was agreed that the testimony taken in the Cosby and Dodgen cases might 
be consldered in évidence; and it wlll be seen that the testimony In the 
Dodgen case footed up 122 pages on close, typewritten matter, and in the 
Oosby case the testimony covers in like manner 180 pages, — making 555 
pages of testimony to be considered in this case. The spécial master heard 
the testimony delivered by the witnesses, and has read It ail over since that 
time, carefuHy, twice, and has reached a conclusion after much difficulty. 

The testimony shows that two extra freight trains left Woodlawn, near 
Birmingham, on the evening of January 28, 1893, wlth instructions to proceed 
in the direction of Atlanta. Thèse two trains were running without schedule, 
and under télégraphie control from the train dispatcher, whose office was in 
Birmingham. They ran at a safe distance, and there was no trouble or 
difficulty for a part of the journey. At Bremen there was a request on the 
part of Wyche's train to be "turned," or, in ordinary language, to -be allowed 
to retum to Birmingham; and this request was denied, and instructions were 
given to proceed to Atlanta. At Bremen the accommodation train, designated 
on the schedule as #55, passed Wyche's train, and thus got in betweea thèse 
two extras. Tlie évidence shows that at Douglasville the first extra took the 
side track, and#55 passed on beyond it, and prooeeded towards Atlanta. At 
least, the évidence fails to disclose anything further in connection wlth that 
train after it passed Douglasville, and the subséquent developments of the 
morning show that it had safely passed at least beyond the scène of the 
wreck, near Lithia Sprlngs. The évidence shows that Wyche had no notice 
that the passenger train had passed the first extra at Douglasville, nor is 
any notice shown to him as to at what time the first extra pulled out of tEe 
slding at Douglasville and proceeded towards Lithia Sprlngs; but the testi- 
mony preponderates in favor of the proposition that the first extra had 
scarcely more than left the side track at Douglasville, and proceeded on it* 
way, before Wyche's train came up to the station. The testimony shows that 
the train dispatcher at Birmingham was notifled of the arrivai of the flrst 
extra and of ^55 at Douglasville: and the évidence shows that the telegraph 
operator at Douglasville, who reported the arrivai of the other two trains, 
was not notifled that Wyche's train, or the second extra, was on the road at 
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ail. That was the testimony of the operator hlmself. The operator (Peace) 
at Douglasville, on page 160 (record In Wyche's case), says that It was well 
understood that there was no operator on duty on Sunday moming after the 
passenger tram passed, and he had no notice of thèse extra trains. He says 
that it is not customary to run extra trains on Sunday, and that he would 
not let a train pass unless some one was on duty. On page 41 (testimony in 
Floyd Green case) he says he reported flrst extra and passenger train to 
train dlspatcher, and, according to his testimony, there was no want of op- 
portunlty for notice to him of Wyche's train. There is conflict between the 
testimony of Wyche and the operator as to the eharacter of the sign given 
him at Douglasvllle. Wyche testiûes that he tiad received the signal of 
safety, and to proceed, and that he was foUowlng a passenger train. The 
operator testifled that the boards were tied down, and that such position 
indicated that the operator was off duty. Conductor Slaton, on page 144, 
says his train, (the same one Wyche was pulllng) had "white," or a signal to 
proceed. The three wltnesses agrée that the boards were down,— both 
down. Wyche and Slaton testify that such a condition was équivalent to 
"white," or a signal to proceed. Mr. Peace, the operator, eontends that the 
condition simply meant, "The operator is off duty, and there is no signal." 

The intervener puts his case, apparently, mainly upon the idea that the air 
pump failed to work, and by that reason he had no air to control his train, 
and that when he called for brakes there was négligence In the conductor 
and his erew, in not putting them on, or, if they were put on, they were de- 
fective, and did not hold. From thèse facts, he claims that his train got 
away from his control, and ran down the hlll rapidly, and into the rear of 
the flrst extra, and hence the collision. The spécial master heard the testi- 
mony of the experts on the condition of the air brakes, and on their construc- 
tion, and the proper method of operatlng them. In addition to ail this, he 
had a complète air brake before hlm, and In addition to that a train was fixed 
up, and he saw the partlcular démonstration of the opération of air brakes; 
and upon this démonstration, and upon the testimony of the witness Broad- 
nax, he arrives at the conclusion on this branch of the subject without dif- 
ficulty. The truth is that an englneer sets his brakes by exhausting the air 
from his train pipe, and, if the train pipe leaked, It would hâve set every 
brake under the air cars. If there was a leak at the locomotive, through the 
packing, it was a most unusual thing. The spécial master belleves the state- 
ment of Wyche that he had the sixty or seventy pounds of air when he 
tumed over the hlll, and his conclusion is that this fact destroys the conten- 
tion that it ail leaked out by the tlme he says he attempted to apply the air, 
just before the collision. The spécial master belleves from the évidence 
that Wyche was greatly excited by the sudden appearance of the train ahead 
of hlm, and that the severe in jury to his head produced a confused recollec- 
tion of the events which took place at and about the time of the collision. 
No one could see and hear Wyche testify, and not feel that his recollection 
of what occurred at the sc«ie of the accident was confused. He was un- 
conscious for some time after th& accident, and does not know how he got 
oflf the engine. 

In searehlng after the cause of the collision, it will be well to consider 
the tlme it occurred. According to Conductor Dodgen's watch, he passed 
Douglasvllle at 7:35 a. m., and th© collision occurred at 7:47 a. m., and by 
that caleulation the train was out from Douglasvllle twelve minutes. Wyche 
says that he passed Douglasvllle at 7:37 or 7:39 a. m., and that the collision 
occurred at 7:54:40 a. m. At least, his watch stopped at that time, and the 
purport of his testimony is to the efCect that the jar of the collision stopped 
his watch. T^king the average of the time of passing Douglasvllle as he 
glves it, it would show that, if his watch and Dodgen's were together, lie 
left Douglasvllle only three minutes after Dodgen, and it took hlm until 
7:54, or sixteen minutes, to get to the scène of the collision. This would 
make his train average about twenty miles an hour,— not above the maximum 
aUowed by schedule. But by Dodgen's time the collision took place at 7:47 
a. m., and by Wyche's at 7:54, or seven minutes later. It will be seen that 
the watches pf thèse two men must hâve been widely apart, or else were 
jarred out of time by the collision. It is more than probable that the excite- 
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ment of the wreck, the terrible falls whioh each had, and the severe Injuries 
each had, not only disturbed the condition of their timepleces, but the ae- 
curacy of their recollections. Mr. Peace says, on page 158 of the record in 
the Wyche case, that the passenger passed DouglasvlUe flfteen or sixteen 
minutes before Wyche came up, and that the first extra left about ten min- 
utes after the passenger. If this be true, then Wyche's train was allowed to 
pass Douglasville five or six minutes after the flrst extra had gone forward. 
The testimony shows that the two extra trains were out without sehedules; 
they were run by telegraph. Orders were to be given by the train dls- 
patcher, the "alter ego" of the Company. It shows that at Bremen a refusai 
to let Wyche's train return to Birmingham came by wire, and instructions 
were given to go on to Atlanta. Défendants claimed that thèse télégraphie 
messages, if sent, were only to be regarded whea received and delivered in 
a particular way; but Slaton says, on page 149, that they frequently got 
verbal orders, and he says this in connection with the order Ini question, re- 
ceived at Bremen, to go to Atlanta. At Bremen the time of the two extras 
was so arranged that the passenger train got between them, and Wyche 
says— and he is uncontradlcted in this— that he never had any notice of when 
the passenger train passed, or was to pass out beyond the first extra, and 
thus leave him to follow a frelght The train dispatcher knew where ail 
thèse trains were. None of the other trains knew exactly where the others 
were. The train dispatcher! knew that the first extra had reached Douglas- 
ville. He knew that the passenger train reached that point, and there passed 
the flrst extra. He knew that Wyche was close behind, and he failed to 
notlfy Wyche of what had happened, and he failed to notify the operator 
even of the existence of Wyche's train, even though he was in communication 
with him, and knew that Wyche would be there in a few minutes. Peace 
was négligent in giving Wyche the white board. If he knew he was comlng. 
He was négligent in letting him out in five or six minutes after the first 
extra left, if he knew he was comlng. If he did not know it, the train dis- 
patcher was négligent .in not giving him the information; and this, in the 
opinion of the spécial master, was the proximate cause of the Injury. 

The contention by the intervener that the hand brakes were defective, and 
that the défendants either knew of the defects, or by the exercise of ordi- 
nary eare could hâve dlscovered them, Is not established, in the opinion of 
the spécial master. The testimony of Horace Reed is not believed. His con- 
tradictions, his manner, hls statement in writing, ail go to show that he îs 
not worthy of crédit. The only other witness to that efCect, Wylie Harris, 
puts his statement on the subject that the brakes were not good on the fact 
that the train was not checked. But, even if they were defective, the évi- 
dence does not establish the fact that the défendants knw of it, or ought to 
hâve known of it Judge Pendleton showed that there was a more perfect 
way to inspect brakes than the Inspection, but the testimony shows that the 
way the inspection was made cam^up to the usual way, and that it was a 
good way. A careful study of the whole testimony, in ihe opinion of the 
spécial master, does not show that Wyche's train came down that hill at 
the tremendous speed he Imagined, but rather that he came almost Immedi- 
ately after Dodgen, and, wlthout knowledge that he was following him, ran 
into him in the dense fog of the early moming. 

There is great eonflict in the testimony on the subject of the extent of the 
injury. One eminent physician says Mr. Wyche is injured for life, and is 
past the hope of recovery. Another eminent physician says he Is not perma- 
nently Injured, but wlll be completely restored by a décision In his case and 
an easy and not dangerous opération. Each theory is strongly supported. 

The spécial master reports as foUows: First. The intervener was In the 
employ of the défendants as alleged. Second. Défendants, as receivers, were 
operating the Georgia Pacific Railway as alleged. Thlrd. The relation of 
master and servant, as at common law, existed. Fourth. The intervener was 
of the âge and earning capacity as alleged. Fifth. He was wlthout fault that 
contributed to the Injury. Sixth. The intervener was severely, seriously, and 
to some extent permanently, injured. Seventh. The collision was not brought 
about by defective air brakes. Eighth. The collision was not produced by de- 
fective hand brakes. Ninth. The collision resulted from négligent handling 
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of the two «xtra trains by the train dispatcher. Tentti. The train dispatcher 
was the "alter ego" of the défendants. Eleventh. The Intervener is entitled 
to recover damages. Twelfth. The damages are flxed at the sum of three 
thousand dollars. 

Respectfully submitted. 

April 4, 1895. 

Attention Is called to the agreement of counsel to use testimony in other 
f-ases. 

Smith & Pendleton, for intervener. 
Jackson & Leftwich, for défendants. 

NEWMAN, District Judge (after stating the facts). It will be 
perceived that the matters for the détermination of the spécial 
master were almost entirely questions of fact, issues of fact, and 
conflicting testimony. Tlie master, who is usually diligent and 
careful, seems to hâve given unusual care and attention to the con 
Kideration of this case. His report shows most thorough considéra- 
tion of ail the questions involved. The trial before the master 
«ccupied maay weeks, and the testimony is voluminous. It seen-s 
elear that the master was correct in flnding that the controllii g 
cause of this accident was the négligence of the train dispatcher. 
The pnly doubtful question seems to be as to whether there was a 
contributory négligence on the part of intervener, Wyche, in run- 
uing his train. This question of contributoiy négligence is oue, 
above ail other s, which courts leave to the détermination of jurois, 
when a case is for jury trial, or to a master, when the case is one for 
the détermination of that oflQcer. The finding of the jury or master 
in such a case will not be disturbed, unless it is manif estly erroneous. 
Such is not the case hère. The question, it may be concedéd, ^^i s 
doubtful, and so the master seems to hâve regarded it. He seems 
to hâve hesitated long, and to hâve given the subject the most ear- 
nest considération. It comes within that class of cases where tlio 
court will not interfère with the flnding of a master on questions of 
fact. 

The only légal question involved is as to the flnding of the speciisl 
master that the train dispatcher is the alter ego of the defendaïu. 
The correctness of this flnding is too clear for discussion. He i.s 
not, either upon principle or authority, a fellow servant of the eng-i 
neer, and there is no difficulty whatever in the case on that groun'!. 
Railroad Co. v. Oamp, 13 G. C. A. 233, 65 Fed. 952, citing the follow- 
ing authorities on pages 959 and 960, 65 Fed., and page 240, ]•" 
G. C. A.: Hankins v. Railroad Co., 142 N. Y. 416, 37 N. E. 46f); 
Dana v. Eailroad Co., 92 N. Y. 639; Sheehan v. Railroad Go.. 01 
N. Y. 342; Slater v. Jewett, 85 N. Y. 62; Darrigan v. Railrosd 
Co., 52 Conn. 2S5; Lewis v. Seifert, 116 Pa. St. 628, 11 Atl. 514; 
Hunn V. Railroad Co., 78 Mich. 513, 44 N. W. 502; Railroad Co. \ , 
Barrv, 58 Ark. 198, 23 S. W. 1097; Railroad Co. v. McLallen, 84 111 
109;' Smith v. Railway Co., 92 Mo. 859, 4 S. W. 129; Waahburn v. 
Railroad Co., 3 Head, 638; Railway Co. v. Arispe, 5 Tex. Civ. App. 
611, 23 S. W. 928, and 24 S. W. 33; McKin. Fel. Serv. § 143. 

The amount found in favor of the intervener by the spécial raastei' 
was reasonable, and the exceptions must be overruled and the report 
confirmed. 
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WALTBRS et al. v. WESTERN & A. R. CO. (McLENDON, Intervener). 

(Circuit Court, N. D. Georgia. June 2S, 1895.) 

L CoEPORATioNs— Dissolution— Abatembnt of Suits. 

The dissolution of a corporation, pendlng gamîshment proceedings 
against it, and before tho adjudication o( any liability, abates sucli pro- 
ceedings; and tlie plaintiff tliorein aequinjs no right, by rirtue ot such 
proeeedings, to share in tlie distribution of tlie assets of tlie corporation. 

8. CoNTKACTS — Parties— RiGHTS of Subconïractors. 

One P. was appointed to a clérical position by the W. R. Co. He 
asi^ed to liave tlie appointaient transferred to one B. The railway Com- 
pany declined to consent to such transfer, but permitted P. to flll tJie 
office by deputy, and B. accoi-dingly performed the duties, and sometlmes 
drew the salary, which appeared on the pay roU in P.'s name. P. after- 
wards resigned, and B. continued for one month to perform the duties, 
his own name appearing on the pay roU. At the end of the month P. 
was reappointed, and the original arrangement resumed. Held, that there 
was no liability of the railway company to B., except for the month 
durlng which P. dld not hold the appointment 

This was a suit by William T. Walters and others against the 
Western & Atlantic Eailroad Company. J. S. McLendon filed an 
intervening pétition, asking the allowance of a claim against the 
assets of the corporation, which pétition was referred to a spécial 
master, 

Julius L. Brown and Thos. L. Bishop, for intervener. 

Payne & Tye, for défendant Western & A. K Co. 

NEWMAN, District Judge. This case is heard on exceptions to 
the spécial master's report, which states the facts and issues in the 
case as follows: 

Spécial Master's Report. 

To the Hon. William T. Newman, Judge of the TJnited States Circuit Court 

for the Northern District of Georgia: 

The subscrîber, having been. appointed by the honorable court spécial mas- 
ter to hear the évidence in sald case, and to détermine the liability therefrom, 
having heard and eonsidered the évidence in said case and the arguments of 
counsel, repoi-ts as follows: 

It appears from the évidence that a judgment was rendered against one 
Perino Brown on March 27, 1884, in the superior court of Pulton county, for 
$1,916.60 principal, 1368.94 interest, wlth interest from the judgmeut at 7 per 
cent per annum, on which there was a return of nulla bona. Garnishment 
iBsued upon the judgment, and was served upoii the Western & Atlantic Bail- 
road Company, which answered an indebtedness of $80 to défendant in judg- 
meut. ïliis answer was traversed by the plaintiff! in judgmeut, and, upon 
the trial of the traverse before a jury, a verdict was rendered against the 
traverse. A motion far a new trial was made, and the verdict set aside, and 
a new trial gianted; but before new trial was had the bill in this case was 
flled. The judgment above referred to was assigned to J. S. McLendon on 
JanuaiT 7, 1888. and was alive at the date of the proceedings upon the gar- 
nishment, and is still alive. There were two garnishments,— the flrst was 
8ued oui .Tanuary 28, 1888, and served Janua-ry 31, 1888; the other was sued 
out on the 8th of November, 1888, and served the same day. The joint an- 
swer to tlie two garnishments was flled April 27, 1880, and was traversed uj)- 
on tlie same day by the plaintifïs. The trial above referred to was upon the 
first ganiisbraent sued out. 

W. H. Patterson was appointed to a clérical position in the dépôt of the 
We.stern & Atlantic liailroad Company at Cliattauooga in the year 1881 or 
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18S2, at a salary of $75 or $80 per month. Subséquent to tlie appointment, 
Mr. Pattersou went to Gov. Brown, througli whom tlie appointment was made, 
aiid endeavored to make an arrangement by whlch he (Patterson) could re- 
sign, and bave his fatber-in-law, Mr. Perino Brown, appolnted to the posi- 
tion. Gov. Brown declined to consent to tbis arrangement, but stated tliat 
the Company would bave no objection to contlnuing Mr. Patterson's appoint- 
aient and ailowing Mr. Patterson to flll the duties of the ofHce by a compé- 
tent and satisfactpry deputy. Tbis suggestion was adopted, and Mr. Perino 
Brown pei-sonally performed the duties of the office to whicb Mr. Patterson 
bad been appointed. It seems clear to me that tbis arrangement was made 
In good faith and was not the outcome of fraud or substitute. Some time 
subséquent to tbe consummatlon of tbis arrangement, Mr. Patteraon re- 
signed his situation, and Mr. Perino Brown seems to bave assumed tbe posi- 
tion on bis own account. But, after one month Mr. Patterson was reappoint- 
ed to the same position, and Mr. Brown again assumed tbe position as deputy 
of Mr. Patterson. During tbis one montb Mr. Perino Brown's name ap- 
peared on the pay roll of the défendant company, and an indebtedness ap- 
peared to htm on said pay roll of $80, opposite whicb amount was marlied tbe 
Word "gamisheed." During the remainder of tbe time covered by the con- 
troversy, botb before and after tbe month just mentioned, the i)ay roll show- 
ed no indebtedness to Mr. Brown, but a salary appeared each month due 
W. H. Patterson. Tbis salary was drawn sometimes by Mr. Patterson, and 
sometlmes by Mr. Brown in Mr. Patterson's uame, in aceordance with an 
arrangement agreed upon between them. 

After a careful ecsamiiiation of ail the évidence in this case, and diligent 
search of tbe law controlling it, I am of tbe opinion that tbere is no liability 
on tbe part of the Western & Atlantic Railroad Company, for two reasons: 
(1) Upon tbe expiration of the charter of the Western & Atlantic Railroad 
Company, the suit pending at tbe time abated, and no légal judgment could 
be rendered upon that sudt agalnst the funds in tbe bands of tbe receirer. 
The équitable bill on whicb we are proceeding is for the distribution of the 
fund whicb existed upon the expiration of the eorporation's charter. McLen- 
don bas no elalm agalnst tbis fund, and caniiot participate in Its distribution. 
Uis cross bill, therefore, under his allegatioDS, cannot be sustained. (2) But, 
were tbis not the case, my findins is that the Western & Atlantic Railroad 
Company would not be Indebted to the plaiutifC upon the traverse to the an- 
swer of the gamishment. Mr. Brown, from the évidence, occupies tbe posi- 
tion of subcontraetor, appolnted by and deriving ail bis rights from Mr. 
Patterson. Mr. Patterson was tbe only party to the contract with the rail- 
road company. They looked to bim alone for a proper discliarge of the func- 
tions of the office, and hold bim alone responsible for the discharge of its du- 
ties. I see no reason for difCerentiating this case from any other case of con- 
tracter and subcontraetor. If A contracts with B to bulld B's bouse, and 
sublets the work, or part of it, to G, and the payments under the contract with 
B are made at stated intervais to A, a gamishment served upon B against 
funds due O would not justify B in witholding the contract payments due 
to A; and that is precisely the case made by the évidence before us. I there- 
fore flnd that the défendant, tbe Western & Atlantic Railroad Company, is 
uot indebted to J. S. McLendon in any sum. 

Tbis January 31, 1895. Albert Howell, Jr., Spécial Master. 

The exceptions are to the correctness of the report on hoth 
grounds on which the décision is placed by the spécial master. 

The flrst question made by the exceptions and the argument of 
the case is as to the elîect of the dissolution of the corporation on 
the rights of McLendon against it as garnishee. Whatever rights 
McLendon was to Uave as against the Western & Atlantic Railroad 
Company were to be reached by his succeeding in his traverse to 
the company's answer to the gamishment. McLendon had no 
debt against the Western & Atlantic Railroad Company, except 
such as the court in the gamishment proceeding might hâve ad- 
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judged in his favor, provided it appeared that the company had 
not paid over nioney pending the garnishment which it ought not 
to Lave paid. This suit fell with the dissolution of the corpora- 
tion, or, at least, when the Martin act, which was passed to uphold 
thèse suits, was declared unconstitutional by the suprême court of 
the state. Did he not thereby lose ail rights he had acquired sim- 
ply by Tirtue of his proceeding at law, there being no indebted- 
ness originally as between the company and McLendon? Did not 
any right he might hâve had by virtue of that garnishment pro- 
ceeding dépend upon maintaining it and concluding it before the 
dissolution of the corporation, and .before the assets went into a 
court of equity for distribution among the shareholders and cred- 
itors? Now, has McLendon any right, by virtue of his garnish- 
ment proceeding, to claim any équitable right as against thèse as- 
sets in the hands of the court for distribution? There appears to 
hâve been one trial on the traverse of the answer to the garnish- 
ment, and a verdict in favor of the company, which was set aside 
by the presiding judge. On what ground it was set aside we are not, 
informed. There is no question about the contention of counsel 
for McLendon in this case that the debts of the creditors of a cor- 
poration, as well as daims for wrongs done by the corporation, are 
not lost by its dissolution, but may be enforced by proper proceed 
ing as against the assets. The shareholders of a corporation will 
not be allowed to take its assets as against just debts incurred, or 
liabilities for torts committed by the corporation, during its exist- 
ence. That may be conceded without discussion. But is McLen- 
don a créditer of the corporation, or has it done him any wrong, 
in this sensé? That présents the question hère. My opinion is 
that any rights McLendon had were by virtue of the garnishment 
proceeding, were dépendent upon it, and were lost when it fell by 
dissolution of the corporation. The language used by the suprême 
court of Georgia in Cîoggin v. Kailroad Co., 62 Ga. 685 (material 
language on pages 695, 696), may be given its full effect and yet 
not cover this case. If the company had been indebted to McLen- 
don, or if there had been any liability on its part to him for tort, 
it would be applicable; but the facts hère are peculiar, and that 
case cannot be held to apply to this case, and certainly not to con- 
trol it. Suppose that this garnishment proceeding had been de- 
fective, and had been dismissed by the court on account of such 
defect, — an insufflcient affldavit, for instance, as a basis for it, — the 
fact that the company had wrongfully paid over money, pending 
the same, between the time of the service of a summons and the 
time of answering, would not give the plaintiff any right, in a 
subséquent proceeding, to hâve claimed the amount so paid over, 
as against the company, as his rights were dépendent upon main- 
taining that garnishment proceeding, by which and under which 
ail his rights were acquired. There does not seem to be any dif- 
férence between that case and one where the suit falls on account 
of the légal death of the corporation. 

But, independently of the foregoing, I think the spécial master 
is right in the conclusion which he reached on the merits of this 
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matter. There is no reason why the company could not bave con- 
tracted honestly and in good faith with Mr. Patterson for the dis- 
charge of the duties of the posiition which Mr. Brown filled. The 
spécial master, after considering the matter and ail the évidence 
on the subject, has found that it was such a transaction. It ap- 
pears very clearly that, as to the original employment, there was 
no effort whatever to évade any such matter as this garnishment, 
or to avoid the payment of debts. It seems very clear that Patter- 
son was oiïered the appointment originally, and that he desired to 
give it to Mr. Brown; that the company refused to give it to Mr. 
Brown, but stated that, if Mr. Patterson thought proper, he might 
allow Mr. Brown to do the work. There is more doubt about the 
change back f rom Brown to Patterson, after Brown's name had ap- 
peared for one month on the pay roll of the company; but as to this 
also the spécial master finds against McLendon. It appears that 
the jury in the state court found the same way on a trial there, al- 
though the verdict was subsequently set aside. This is a doubt- 
ful matter, at most. The spécial master having heard this évi- 
dence, the examinations, cross-examinations, etc., I am not dis- 
posed to disturb his décision except in one partîcular. It appears 
that |80 was held by the company for the month during which Mr. 
Brown's name was on the pay roll of the company, and pending 
garnishment. This amount must hâve gone into the hands of 
the receivers, and I think McLendon may well interi)ose an équi- 
table claim to that amount. An order may be taken directing the 
receiver to pay J. 8. Mcl^endon this amount, and, with this modi- 
ftcation, the report of the spécial master is conflrmcd, and the ex- 
ceptions overruled. 



TATUM V. RAY. 
(Circuit Court, N. D. Georgia. May 3. 1895.) 

MOBTGAGBS— InTEKEST COUPONS— PbBSBKTATION FOR PaYMKNT. 

Interest coupons attached to a note were by their ternis payable at a bank 
in Rlchmond, Ind. The debtor resided in Atlanta. Ga., and had no funds 
in the Indiana bank. A coupon, ■without being first sent to the Indiana 
bank, was left with a bank in Atlanta for collection, and due notice was 
promptly given to the debtor. who had paid a previous coupon in Atlanta 
without objection. Held, that the failure to présent the coupon for pay- 
ment at the place specifled was no défense to a l'oveclosure of the mortgage 
for the interest. 

This was a bill by Eleanor Tatum against Lavender R. Ray to 
foreclose a mortgage. 
Rosser & Carter, for plaintiff. 
L. R. Ray, pro se. 

NEWMAN, District Judge. On the demurrer filed in this case, 
the court disposed of the question of the right to foreclose the in- 
strument as a mortgage. and the only question left to be deter- 
rained is as to the matter of the payment of the interest, and es- 
pecially as to the place of paying the same. By the terms of the 
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coupons attached to thé note, the coupons are made payable at the 
Second National Bank, Kichmond, Ind. The proof shows that the 
coupon for default in payment of which the foreclosure is asked 
was not left for collection at the bank in Richmond, Ind. And it 
also shows that the défendant had no funds on deposit there to 
meet the same, and that the officers of the bank knew of no effort 
on his part to pay it then. It further shows that the défendant 
résides in Atlanta, and the coupon was left for collection at a bank 
in Atlanta, and that défendant was notified of the same; and that, 
after his failure to pay the same there, it went for collection to the 
counsel for complainant in this case (who had also been agent to 
negotiate the loan to the défendant), and that he was fully notified 
more than once that the coupon was in their hands for collection, 
and was given the amplest opportunity to pay the same before any 
proceedings were commenced. The évidence also shows that a 
coupon maturing prior to the one in question had been paid by the 
défendant in Atlanta without question, The fact seems to be, in- 
deed, that the présentation of the coupons in Atlanta was an ac- 
commodation and beneflt to the défendant, and there is no reason 
perceived why he should be allowed to make that défense to this 
foreclosure suit. The complainant is entitled to a decree. 



CENTRAL TRUST CO. OF NEW ÏORK v. SAVANNAH & W. R. CO. (MIL- 
LER & SON, InteiTeuei-s). 

(Circuit Court, N. D. Georgia. June 13, 1805.) 

No. 50i. 

Carriers — Dei-ay in DELivEiir — Bim, of Lading— Pauol EvinENOE— Damages. 
Whlle a bill of lading wtiich is silent as to tlie time of delivery is held 
to contain an implied obligation to deliver in a reasonable time, and this 
obligation eannot be varied by paroi évidence, yet, for the purpose of 
afijecting the measure of damages, it Is compétent to show by paroi that 
notice was brought home to the carrier that unusual loss would result 
from delay in making the delivery. 

This was a pétition of intervention filed by G. H. Miller & Son 
against the receivers of the Savannah & Western Railroad Company 
to recover damages alleged to hâve resulted from delay in delivering 
a shipment of fruit trees. 

Dean & Dean, for interveners. 
H. B. Tompkins, for défendant. 

NEWMAN, District Judge. Fruit trees were received by the de- 
fendant receivers from the interveners at Eome, Ga., for shipment 
to certain points in Texas and the Indian Territory. The trees 
were not delivered until after the time when the purchasers from 
interveners could be compelled, under their contract of purchase, to 
receive them. The pétition of interveners claiming damages for 
this delay was referred to a spécial master, who reports in favor 
of the interveners for the full amount of the value of the trees so 
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shipped, less the amount for which they were actually sold, after 
making a gênerai déduction of 10 per cent, which. the proof showed 
was the usual loss to the shippers of the trees from failure on the 
part of the purchasers to receive and pay for them. The following 
agreement was entered into at the hearing before the spécial mas- 
ter: 

"It is further agreed between counsel for the interveners and for the re- 
ceivers that, independently of the contraet for the sale of the trees, they 
were worth as œuch when they arrived at their destination as at any time 
previously; that Is, that there was no fluctuation in the rrice of the trees 
generally." 

No question is raised but that the receivers, as the initial carrier, 
are liable, under the facts of the case, to the interveners, provided 
there is any liability at ail. 

On exceptions to the report of the master, the main question dis- 
cussed was this: Does the bill of lading embody the contraet of 
carriage, so that paroi évidence will not be heard to show notice 
to the carrier of the spécial circumstances connected with the ship- 
ment, and the necessity for a speedy delivery? The contention is 
that the bill of lading contains the whole contraet, from which the 
question of liability, and the extent of liability, must be deter- 
mined, as it stands upon the same footing as other written con- 
tracts, and cannot be varied by proof of contemporaneous paroi un- 
derstanding. The opposite contention is that while this is true, 
and that a bill of lading, such as was given in this instance, cannot 
be varied by évidence of a paroi agreement so as to make it other 
than a contraet for delivery within a reasonable time, yet évidence 
may be heard of notice to shipper, such as is above suggested, for 
the purpose of determining the measure of damages; that, while 
the carrier can only be held to delivery within a reasonable time, 
évidence that notice that peculiar and unusual loss will resuit to 
the shipper from a failure to so deliver may be heard on the question 
of the amount of the recovery, where delay has resulted. The rule 
admitting évidence of notice to a carrier, by a shipper, of peculiar 
circumstances surrounding the shipment, requiring prompt delivery, 
as alïecting the measure of damages, is easily distinguishable, un- 
dèr the authorities, from that which rejects paroi évidence to vary 
the terms of a bill of lading. In the latter case it is seeking to 
vary the express terms and the légal import of the contraet of car- 
riage, which has been reduced to writing. In the former case the 
contraet contained in the bill of lading, as to its terms and legaî 
import, stands unaffected by extrinsic évidence, and the testimony 
is admitted, not to vary it, but, conceding it to stand as it is written, 
and as the law implies, to affect only the measure of damages for 
its breach. The rule is stated in Hutch. Carr. § 772, as follows : 

"But there may be circumstances under which the application of this rule 
would be inéquitable. There may be, and frequently arc, cases in wliich, 
fpr spécial reasons, the shipper may désire tliat the transportatiou of his 
goods shail be hastened; and if, with a knowledge of thèse circumstances, 
the carrier should unreasonably delay the carriage, or if, having expressly 
contractea to carry them within a given time, or for a given purpose, he 
should negligently delay them beyond that time, or so as to defeat that pnrr 
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pose, the difCerence In the value of the goods at the tlme of their actual ar- 
rivai and at the time when they should liave been delivered may prove a very 
inadéquate récompense to their owner. As where the owner of goods had 
made an advantageous sale of them, and the cai'rier, being informed of this 
fact, undertook to carry and deliver them within the time, but through négli- 
gence failed to do so, whereby the plaintiff lost the advantage of his bargain, 
it was held that the carrier was liable for whatever the owner had lost by 
the failure to deliver in time, and that this would be the dlfCerence between 
the contract priée and the market value of the goods when delivered. But 
where the goods were sold 'to arrive' by a certain time and at a certain priée, 
but the carrier was not informed of the fact, and knew nothing of the im- 
portance to the shipper of a prompt delivery, it was held that the carrier 
could be ûeld liable only for the dépréciation in the market value between 
the time when they should hâve beau and the time when they were de- 
livered. The fact that the carrier was notifled of the spécial circumstances 
demanding greater diligence is thus seen to be a crucial one, and that the car- 
rier was so informed must be both alleged and proved." 

Besides the authorities cited in the notes to this section are: 
Eailroad Co. t. Cobb, 64 111. 128; Eailroad Co. v. Eagsdale, 46 Miss. 
458; King v, Woodbridge, 34 Vt 565; Home v. Railway Co., L. R 
8 G. P. 131. 

A caref ul examination of the case so strongly relied on by counsel 
for receivers (Eailroad Co. t. Hasselkus, 91 Ga. 382, 17 S. E. 838) 
shows that what it really décides is that where an ordinary bill of 
lading is given, and no time for delivery of the goods is specifled, 
the law implies that they are to be delivered in a reasonable time, 
and that paroi évidence will not be admitted to show that there was 
an express agreement to deliver at a specified time. Such is doubt- 
less true of ail the cases cited on this subject Certainly, there is 
no conflict whatever between this class of cases and those which ad- 
mit testimony of this character for the purpose of fixing damages. 

The légal conclusions, as applicable to this case, may be stated in 
this way: 

1. Where a common carrier receives goods for transportation, and 
the bill of lading is silent as to the time of delivery at the point of 
■destination, the law implies an obligation to deliver them within a 
reasonable time. 

2. Where there is a failure on the part of the common carrier to 
deliver goods at the point of destination within a reasonable time, 
ordinarily the measure of damages is the différence between the mar- 
ket value of the goods at the time of delivery and the time when they 
should hâve been delivered. 

3. WTiere a common carrier has notice of peculiar circumstances 
«onnected with the sale and contract for delivery of goods, which 
will resuit in an unusuàl loss to the shipper from delay in delivery, 
the carrier is responsible for the real damages sustained from such 
delay if the notice given is of such character, and goes to such ex- 
tent, in informing the carrier of the shipper's situation, that the 
carrier will be presumed to hâve contracted with référence thereto. 

The real matter, therefore, for détermination, is, was there such 
notice by the shipper to the receivers' agent at Eome as to put the 
receivers on notice of the spécial circumstances connected with this 
shipment? The master fails to flnd that there was or was not such 
notice. He flnds that there were "peculiar circumstances" which 
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justifled a recovery for the value of the trees, less the déductions re- 
ferred to. John Miller, a member of the interrening flrm, testifled 
before the spécial niaster in référence to a conversation between him- 
self and G. S. Pruden, the agent, in référence to the shipment of 
thèse trees. The following is an extract from his testimony as re- 
pqrted by the master : 

, "Q. State, Mr. Miller, what was said by you to Mr. C. S. Pruden, or any 
oiher agent of the road over which you shipped thèse trees, about the neces- 
sity and the reason for a prompt and speedy shipment. Begln at the begin- 
uing,— at the time when you flrst begun to make ghlpments, and when they 
soliclted you to ship over their road. A. That is a branch of the business that 
I had very little to do with. My father attended to that, and I attended to 
the packing. Any conversation I would hâve with Mr. Pruden was when they 
would corne out to our packing shed. Q. State what may hâve passed on such 
an occasion. What did pass? A. In regard to thls particular shipment t» 
Texas, Mr. Pruden came out where we wère packing. We had some ship- 
ments to Texas préviens to that time over the other roads, and he said we were 
not using them right in giving other roads our shipments, as they had put us 
in a spur, and they ought to bave at least a share of that Western business; 
and I told him that we were willing, and would give them the préférence, and, 
in regard to the other shipments, that their road didn't hâve the rates; and 
then I told him about a shipment that we were making up for Texas, and I 
told him about the time we had to put them into Fort Worth. That is about 
the substance of it. Q. What did he say, and what did you say about the 
time of the necessity for getting them there at a given time? A. I told him 
that we had certain dates to meet out there, and in shlpping it would hâve to 
be put in tbere at a certain time or there would be a loss to us. Q. What did 
he say? A. He said that their road could put them in as quick as any other, 
and that about ten days would be ample time to put them into Fort Worth. 
Q. Did you tell him why— explain to him why— there would be a loss to you? 
A. I could not say whether I did or not at that spécial time. Q. At any time? 
A. I hâve done so at their office. Told them that the goods were sold to be 
delivered at a certain day and date, and If they were not there on that date 
the goods would be a loss to us. Q. Did you tell him why, — what would make 
the loss? A. The customer would not take the goods. If we did not flU our 
contract, the customers would not fill theirs." 

This testimony is not denied by Mr. Pruden, who was a witness 
before the spécial master. On the contrary, he states in his évi- 
dence this : 

"Mr. John Miller says I came out there in regard to thèse spécial shipments. 
I can't swear dlfferently, as I hâve been there at varions times, and don't re- 
member whether I was there in regard to this spécial shipment or not. Per- 
haps I was. I can't say at this late date." 

It seems, therefore, that the notice to the carrier was sufflcient to 
bring the case within what is understood to be the correct rule on 
this subject, as it bas been stated above. The report of the spécial 
master, while not explicit upon the précise question involved, is cor- 
l'ect in its conclusion, and the amount found in favor of the inter- 
veners is justifled by the évidence. Exceptions must be overruled,. 
and the report conflrmed. 



BHAINWALD V. DAVIDS. 687 

SHAINWALD v. DAVIDS et al 

(District Court, N. D. Califomla. August 26, 1895.) 

No. 262. 

Bankruptct— RiGHT op ASSIGNEE TO SuB— Rev. St. §§ 5046, 5047. 

In 1880 S., as assignée in banliruptcy of the firm of S., G. & Co., and Ra 
individual members, brougtit suit against one L. to hâve a judgment and 
exécution obtained by L. against S., C. & Co. set aside as fraudulent, and 
to bave L. declared a trustée of certain property of the firm, bought by 
him at sberiff's saie, for tlie beneflt of S., as assignée. In this suit a de- 
cree was entered granting the reiief sought, and requiring L. to pay over 
to S., as assignée, a large amount of money. In a creditor's suit subse- 
quently brought by S. against L. upon this decree, one R. was appointed 
receiver of ail L.'s property, and L. executed to him an assignment thereof, 
but never delivered to him any of hls property, but concealed the same. 
In 1895 S. brought a suit in Califomia against L., together with T>. and 
I., sundry Insurance companies, and the P. Bank of Washington, alleging 
that L. had been conducting business, in the latter State, in the names of 
D. and I., with funds dèrived from the assets of S., C. & Co., fraudulently 
acquired by him; that aU such business, its assets and profits, were in 
fact the property of L., except as against S. or R.; that the assets of 
Buch business had been Insured by L. in the Insurance companies which 
were made parties to the suit, and such companies, in conséquence of the 
partial destruction of such assets by flre, had become liable to pay certain 
sums upon their policies, and were about to pay the same to L., or to D. 
and I., but that the same were rightfuUy the property of S., as assignée, 
or of R., as receiver, and that L., in the name of D. and I., was stlll 
carrying on business with funds which were rightfully the property of 
S. or of r; It was also alleged that L. had pretended to assign the 
moneys payable under the Insurance policies to the P. Banii, as security 
for aji indebtédness which had been fully paid, with the intent to defraud 
S. and R., said banlî having full lînowledge of the facts; that, unless re- 
strained by Injunction, L., D., and I. would proceed again to secrète the 
property; that R. was, and long had been, ont of the Jurisdictlon of the 
court, and therefore could not be made a party; and that the facts re- 
lating to the existence of the property in the harids of L. had only corne 
to the knowledge of S. within three months before the commencement of 
the suit. The bill thereupon prayed for discovery from the défendants 
as to the property; for an injunetipn restraining the disposition thereof by 
L., D., or I.; that ail such property be adjudged to belong to S., as as- 
signée, or to R., as receiver; that the Insurance companies be required to 
pay over the funds in their hands to S.; and that ihe assignment to the 
P. Bank be declared void. Beld that, notwithstanding the appointment 
of R. as receiver In the creditors' suit, and the assignment of the légal 
tltle of L.'s property to him. S., aa assignée in bankruptcy, had a right to 
bring the présent suit, for the protection and collection of the assets of the 
estate, by virtue of hls équitable Interest In such assets, and under Rev. 
St. §§ 5046, 5047. 

8ame — Jtjbisdiction of Disteict Coubt— Savino Clause of Act of Jonb 
7, 187a 

Eeld, further, that the United States district court, as a court of bank- 
ruptcy, had jurisdictlon to entertain the suit, such suit being saved by 
the act of June T, 1878 (20 Stat 99), repealing the bankrupt law. 

EqUITY — JURISDICTION. 

Held, further, that the complainant had not an adéquate remedy at law, 
Blnce the bill sought discovery, and also sought to impress a trust upon 
the property In the défendants' hands. 
Same— Lâches— Rev. St. § 15057. 

Beld, further, that the suit was not barred by the provlsicm In Rev. St 
I 5057, requiring «ults between assignées in bankruptcy and person» 
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claiming adverse interests in the estate to be brought withln two years 
f rom the aceruing of the cause of action, since it -was alleged in the bill 
that the cause of action had been fraudulently concealed, and not discov- 
ered until withln three months before the commencement of the suit. 

5. Same— Parties— Assignée under Colobable Assignmbnt. 

HeU, further, that the faet that the P. Banlt could not be made amenable 
to the process of the court, and had not voluntarily appeared, would not 
prevent the court from enjoining the disposition of the funds in question, 
and examining into the mérita of the case, since it was alleged in the 
Dill that the assignment of the Insurance moneys to it was merely color- 
able, and made, with knowledge on its part of the facts, for the purpose 
of defrauding S., as assignée. 

6. Same — Same — Attaching Cheditor. 

Held, further, that an alleged créditer of L., who had attempted to at- 
tach the insurance moneys by the service of a notice of garnishment in 
Washington, was not a necessary party to the suit, it being alleged In the 
bill that such moneys were in California, and payable there. 

Bill in equity to hâve certain personal property of Harrls Lewis 
declared and adjudged to be trust funds in the hands of said 
Lewis, as trustée for the beneflt of the complainant, as assignée 
of the bankrupt flrm of Schoenfeld, Cohen & Co., and of the cred- 
itors thereof ; such trust funds to be applied in payment and satis- 
faction of the decree of this court, rendered on November 5, 1880, 
in the case of Shainwald v. Lewis, No. 221 in equity (6 Fed. 753), as 
the same was revived and continued in force by the decree of June 

14, 1890, in case No. 241 in equity (46 Fed. 839). Order to show 
cause sustained. 

James L. Crittenden, for complainant. 

Wal. J. Tuska (M. T. Moses and S. M. Van Wyck, Jr., of counsel), 
for D. S. Davids and Harris Lewis. 

MORROW, District Judge. The bill in equity was filed January 

15, 1895. A temporary restraining order and an order to show 
cause why an injunction should not issue as prayed for in the bill 
were made on January 19, 1895. An amended bill was filed April 
22, 1895, in which the Puget Sound National Bank of Seattle, state 
of Washington, was made a party. It is sought, in and by this 
bill, to prevent Harris Lewis, L J. Lewis, and D. S. Davids, or the 
Puget Sound National Bank, purporting to be the assignée of thèse 
parties, from receiving, and tiie insurance companies from paying 
to the above-named parties, certain moneys due on several policies 
of insurance upon goods and merchandise belonging to the flrm of 
Davids & Co., composed of Harris Lewis, L J. Lewis, and D. S. 
Davids, said flrm owning a store in Seattle, state of Washington, 
and carrying on business under the name and style of "The Famous. 
Davids & Co., Proprietors," and which goods and merchandise had 
been damaged by flre; and it is further sought to hâve such sums 
of money as are due upon said policies of insurance declared and 
adjudged to be trust property in the hands of Harris Lewis, I. J. 
Lewis, and D. S. Davids for the beneflt of Herman Shainwald, as 
assignée of the bankrupt flrm of Schoenfeld, Cohen & Co., and of the 
creditors of said flrm, such property being claimed to be the pro- 
ceeds and profits of the assets of said firm held by Harris I^ewis, 
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and fraudulently acquired by him, as adjudged by the former de- 
crees of this court; and, further, that such trust property be ap- 
plied in liquidation of the judgment and decree of this court in 
faror of the complainant herein, and against Harris Lewis, in case 
No. 221 in equity (6 Fed. 753), as the same has been revived by the 
decree of the court in case No. 241 in equity (46 Fed. 839), said 
judgment now amounting to the sum of $68,829.25. The chief 
ends sought to be attained, therefore, are (1) to hâve the moneys 
due upon thèse policies of insurance declared trust property, and 
(2) to prevent the insurance companies from paying such moneys to 
Harris Lewis, L J. Lewis, and D. S. Davids, or to the Puget Sound 
National Bank, but, on the contrary, to direct them to pay said sums 
to the complainant herein. 

To fnlly and clearly understand the purposes and scope of this 
action, it will be necessary to refer somewhat fully to the alléga- 
tions of the bill. It is averred : That on the 25th of June, 1877, 
and for a long time prior thereto, Louis S. Schoenfeld, Isaac New- 
man, and Simon Cohen were copartners doing and carrying on busi- 
ness in the city and county of San Francisco, state of California, 
under the flrm name of Schoenfeld, Cohen & Co., each having an 
equal one-third interest therein, as dealers in toys, notions, and 
other goods, wares, and merchandise. That on the said 25th of 
June, 1877, the property of the flrm consisted of goods, wares, and 
merchandise in said city and county of the value of about $40,000, 
outstanding accounts due said flrm of about $18,000, and bill s of 
lading for goods on the way, consigned to said flrm, of about $10,000. 
That on said 25th of June, 1877, the debts of the flrm amounted to 
$50,042.12, of which sum $2,000 was due the défendant Harris 
Lewis, on a certain promissory note executed by the flrm to him, 
and no other or greater sum whatsoever. That on or about said 
25th of June, 1877, said Harris Lewis, Isaac Newman, and Louis S. 
Schoenfeld, with the intent, object, and design to defraud the said 
Cohen and the creditors of said flrm, conspired, combined, and con- 
federated together to make and issue certain promissory notes of 
and in the name of the flrm, without receiving or requiring any 
considération therefor, and to hâve said Lewis bring a suit against 
said firm, based in large part upon the apparent, but false and fie- 
titious, indebtedness thereby created, and, in such suit, to cause to 
be levied an attachment upon ail the property of said flrm, and to 
hâve said Lewis obtain a judgment in said suit, and to hâve ail the 
property of said firm sold at sherifE's sale under an exécution issued 
upon such judgment. That in pursuance of said fraudaient con- 
spiracy, and in the exécution thereof, the said Schoenfeld and New- 
man did make, exécute, and deliver to said Lewis the said false, 
fictitious, and fraudulent notes of said flrm, and said Lewis did 
bring and commence a suit thereon in the district court of the Nine- 
teenth judieial district of the state of California, for said city and 
county, and did therein cause ail of said property of said flrm to 
be attached, and did obtain a judgment in said suit against said 
flrm, upon said flctitious indebtedness, for the sum of $31,000, in- 
terest and costs, and did cause an exécution to be issued upon such 
v.69F.no.8 — 44 
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judgment, and levied Upon ail the prôperty of said firm, and did 
cause ail of said property to be sold by the sherifl, and the said 
Lewis did bid in the same for $20,050, or thereabouts. That said 
Lewis did thereafter sell and dispose of said property of said firm 
so obtained possession of by him, and did couvert the same into 
money, and did realize and receive therefrom the sum of |64,000, or 
thereabouts. That thereafter such proceedings were had in the dis- 
trict court of the United States for the district of California that 
the firm of Schoenfeld, Cohen & Co. and Louis S. Schoenfeld, Isaac 
Newman, and Simon Cohen, the indiyidual members thereof, were 
on December 6, 1878, duly adjudicated bankrupts. That thereafter 
Herman Shainwald was appointed the assignée in bankruptcy of 
the firm, and of the individual members thereof, and said Shain- 
wald on April 9, 1878, qualifled and entered upon the discharge of 
his duties as such assignée, and ever since has remained and still 
is such assignée. That on the 3d day of October, 1879, Herman 
Shainwald, as such assignée, commenced a suit in equity in the dis- 
trict court of the United States for the district of California, against 
Harris I^ewis, founded and based upon the aforementioned fraud- 
ulent acts, things, and transactions, which suit is numbered 221 in 
equity in said court. That, in this suit, the assignée sought to set 
aside said judgment and exécution sale, and to recover from said 
•Lewis the proceeds of the said property of said flrm, and interest 
thereon, and to hâve Harris Lewis ad judged to be the trustée of 
ail thereof for the benefit of Herman Shainwald, as such assignée. 
That a subpœna was duly served upon Harris Lewis, and he there- 
after appeared and made answer, and a trial was thereafter duly 
had. That a judgment and decree was niade and entered on Novem- 
ber 5, 1880, in favor pf Herman Shainwald, as assignée aforesaid, 
and against Harris Lewis, for the sum of $98,524..33, and for costs 
(which were thereafter taxed at the sum of |908.62), and for in- 
terest on the amount of said judgment and costs at thé rate of 7 per 
cent, per annum. A copy of this judgment is annexed to and made 
part of this bill. That said judgment bas been and is revived, and 
at ail times kept alive and in force, and there now remains due 
and unpaid on account thereof the sum of f 69,829.25, with interest, 
etc., from June 14, 1890, at the rate of 7 per cent, per annum. That 
on or about !November 16, 1880, an exécution was issued ont of 
said court on said judgment and decree of November 5, 1880, 
which exécution was thereafter, on November 16, 1880, retumed 
wholly unsatisfled. That thereafter, and on or about November 16, 
1880, Herman Shainwald, as assignée as aforesaid, did présent to 
and file in said court his creditor's bill against Harris Lewis, based 
and founded on the decree in suit No. 221, which said creditor's 
suit is numbered 231 in said court. That an injnnction was issued 
and served on Harris Lewis on November 16, 1880. A copy of this 
injunction is annexed to and made part of the présent bill. That 
on or about November 16, 1880, in suit No. 231, an order was duly 
made and entered appointing Ralph L. Shainwald receiver of ail 
the property, estate, and efCects of Harris Lewis. A copy of this 
order is also annexed to and made part of this bill. That said 
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Ralph L. Shainwald thereupon qualiâed and entered on thé dis- 
charge of his duties as such reeeiver, and he ever since has been, 
and still is, such reeeiver. That such proceedings were thereafter 
taken and had, in said suit numbered 231, that Harris Lewis did, 
on or about December 20, 1880, make, exécute, and deliver to Kalph 
L. Shainwald an assignment in writing of ail his real and personal 
property. A copy of this assignment is also annexed to the bill. 
That an amended final decree in said suit 231 was made and en- 
tered in favor of Herman Shainwald, as such assignée, and against 
Harris Lewis. 

The présent bill, after reciting the issuance of a temporary re- 
straining order, and an order to show cause, in case No. 221, and the 
issuance of an injunction in case No. 231, contains averments sub- 
stantially as follows: That Harris Lewis has at ail times refused, 
neglected, and failed, and still does refuse, neglect, and fail, to pay 
or discharge or satisfy the decree of November 5, 1880, in said suit 
numbered 221, as originally rendered and subsequently revived, 
either in whole or in part; and has at ail times failed, neglected, 
and refused, and still does fail, neglect, and refuse, to surrender or 
deliver up to said assignée, or to said reeeiver, either in whole or 
in part, or at ail, the aforesaid property and assets of said flrm of 
Schoenfeld, Cohen & Co., or the proceeds thereof, or any of the in- 
terests thereon, or profits thereof; and has at ail times retained, 
and still does retain, the same, and ail thereof. That, at divers 
times, property and sums of money hâve been received by said as- 
signée and said reeeiver from persons other than Harris Lewis, 
which hâve been applied on account of said judgment and decree 
in suit No. 221, and which hâve reduced said judgment and decree 
to the balance of |69,829.25, still remaining due and unpaid. That 
neither the reeeiver nor the assignée has ever received from said 
Harris Lewis any of the property or proceeds of property included 
by said judgment and decree of November 5, 1880, in suit No. 221, 
and neither said reeeiver nor said assignée ever learned or discov- 
ered, nor had any notice or knowledge of, the identity, location, 
character, whereabouts, or situation of any other of the property 
of which said Ralph L. Shainwald was so appointed reeeiver, nor 
of any property which could be subjeeted to the payment of said 
decree in suit No. 221, until within less than three months prier to 
the commencement of this action. That said Harris Lewis at ail 
times secreted and concealed from both said reeeiver and said as- 
signée the identity, location, character, whereabouts, and situation 
of ail such property, and kept the same in the names of other per- 
sons than Harris Lewis, and thereby prevented both said reeeiver 
and assignée from discovering the same ; and said reeeiver and said 
assignée hâve even now only diseovered a small part and portion of 
said property, to wit, that in the bill deseribed, and certain other 
property, ail of which, taken together, is insufflcient in amount and 
value to satisfy and pay the decree in said suit No. 221. That said 
Harris Lewis has secreted his money, property, and effects with the 
purpose of defrauding said assignée and said reeeiver, and of pre- 
venting the same being seized or levied upon or applied towards 
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the satisfaction of said decree in suit No. 221, and bas, at ail times, 
since the rendition of said judgment, been the owner and possessed 
of property and eiîects of the value of many thousands of dollars, 
which were and are justly and legally applicable towards the satis- 
faction of said judgment and decree, and still has the same standing 
in the name of persons other than himself. The bill then proceeds 
to aver the disposition and use made by Haoris Lewis of some of the 
assets of the bankrupt ârm of Schoenf eld, Oohen & Oo. decreed to be 
held by him in trust for the beneût of said flrm and of its creditors, 
and indicates what property it is the object of the bill to reach. 
The averments in this regard are as follows: That on or about Oc- 
tober 1, 1894, a certain business was being conducted and carried 
on in Seattle, state of Washington, under the name and style of 
"The Famous. Davids & Oo., Proprietors," which said business was 
that of dealing in clothing and other merchandise, and was osten- 
sibly managed and carried on by one D. S. Davids and one I. J. 
Lewis, nephews of Harris Lewis, as partners. That, on said last- 
named day, the goods, wares, and merchandise constituting the stock 
in trade of and the furniture and flxtures of "The Famous. Davids 
& Co., Proprietors," was of the value of |70,000. That the said Har- 
ris Lewis was at ail times the real and sole owner of said business, 
and of said stock in trade, and of said goods, wares, and merchan- 
dise constituting the same, and of said furniture and flxtures, and 
was carrying on said business in the name and style of "Davids & 
Oo.," and of "The Famous, Davids & Co., Proprietors," for the pur 
pose and with the intent of concealing the real ownership in him of 
the same, and to prevent the same being seized and applied towards 
the satisfaction of the decree in suit No. 221; and ail of the money 
and property which was invested in said business and in said goods, 
etc., was and were the proceeds of the alorementioned property of 
the flrm of Schoenfeld, Cohen & Co., bid in and obtained by Harris 
Lewis as aforesaid, and the profits thereof were the proceeds and 
resulting profits of property held and controlled by Harris Lewis at 
the time of the appointment of said receiver, and which he was di- 
rected, in and by said order, to deliver to said receiver; and ail of 
said goods, etc., therefore, justly and legally belonged and belong 
to Herman Shainwald, as assignée, and to Ealph L. Shainwald, as 
receiver. That at no time did said D. S. Davids nor I. J. Lewis hâve 
any interest whatever in said business and store, but that Harris 
Lewis was the real and bénéficiai owner. Then follow several al- 
légations, each of a similar purport, averring the corporate existence 
of the Insurance companies sought to be enjoined from paying the 
insurance moneys to Harris Lewis, or to any other person except 
the complainant, and also setting forth the further fact that such 
comoanies transacted business in the states of Washington and 
California, and had an authorized agent in the city and county of 
San Francisco, state and Northern district of California; that Har- 
ris Lewis, through and in the name of Davids & Co., insured in said 
companies, through their agents as aforesaid, the goods, wares, mer- 
chandise, stock in trade, and other property of the said store and 
business conducted, as aforesaid, under the name of "The Famous, 
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Davids & Co., Proprietors," against loss by fire, The amounts in- 
sured with the several companies are set forth, and the spécifie al- 
légation is made that the agents with whom the contracta of In- 
surance were entered into did at ail times, and now do, réside in 
the Northern district of California; that such agents hâve full 
charge, custody, and control of ail the property and funds of said 
several corporations, respectively, and particularly their funds for 
the payment of losses under their said several policies; that said 
agents hâve kept, do keep, and now hâve in said Northern district 
of California, and not elsewhere, under their respective control, ail 
the moneys and funds for the payment of losses under their policies 
of fire insurance in said states and territories referred to, and par- 
ticularly the moneys and funds for the payment of the losses here- 
inafter alleged; and ail such moneys and funds at ail times were, 
and ever since hâve been, and now are disbursed and paid out only 
by and under the direction of said respective agents, managers, and 
résident secretary, and no other agents of said corporation, or any 
of them, hâve any control or management of said money or funds, 
or any thereof, or any authority to pay or settle for any losses or 
other demands whatever against any of said corporations, except 
by spécial instruction of said respective agents, managers, and rési- 
dent secretary. 

It is further averred: ïhat Harris Lewis duly paid the pre- 
miums on said policies, and that said policies were delivered to 
Harris Lewis, and were in force on October 1, 1894, and at the 
time of the fire hereinafter mentioned. That on the Ist day of 
October, 1894, while said goods, etc., were so insured as aforesaid, 
they were in part consumed and damaged by fire, while in the store 
and building in said Seattle. That the losses, etc., hâve been 
ascertained and apportioned among the several insurance com- 
panies on the several policies as follows: Prom the Royal Ex- 
change Assurance Company, |7,270.41; from the Home Insurance 
Company, |7,270.41; from the Liverpool & London & Globe Insur- 
ance Company, $2,423.47; from the Fire Association of Philadel- 
phia, $1,938.78; from the American Pire Insurance Company, $1,- 
454.08; from the Westchester Fire Insurance Company of New 
York, 11,454.08; from the Orient Insurance Company, |969.39; from 
the National Fire Insurance Company, $969.39; from the Western 
Assurance Company, $1,000; from the Scottish Union & National 
Insurance Company, $2,000, — making in ail the snm of $26,750. 
That ail the insurance was effected and the losses adjusted under 
the name of "Davids & Co.". That said losses and the money due 
from said several insurance companies, under said policies, by rea- 
son of said fire, really and in equity belong and are due to Herman 
Shainwald, as assignée aforesaid, and to Ralph L. Shainwald, as re- 
ceiver aforesaid, and should be paid to them, to apply upon said 
judgment in case No. 221. That thèse several insurance com- 
panies threaten and are about to pay over to Harris Lewis, or to 
said Davids & Co., or to their agents, etc., the several am,ounts due 
under the policies aforesaid, and will do so unless restrained and 
enjoined by this court. That if said moneys should be paid over to 
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Harris Lewis, or to said Darids & Co., or to their agents, etc., it 
would be immediately setreted and hidden, with intent to deprive 
Herman Shainwald, as assignée, and Ealph L. Shainwald, as re- 
ceiver, of the same; and the said Herman Shainwald and Ralph 
L. Shainwald, as assignée and receiver, respectively, will be great- 
]y and irreparabh'^ injured and damaged thereby. That only a 
portion of the goods, etc., were damaged by flre, and that, very 
shortly after said fire, the said Harris Lewis, acting in the name of 
said Davids & Ce, rpsnmed the carrying on of said business, and 
has ever since carried on, and still carries on, the same, in the 
name of "Davids & Co.," or "D. Davids & Ce," or "The Famous," or 
"The Famous Clothing Company," or in other names, to the under- 
signed unknown, and has a large stock of goods therein, to wit, of 
the value of about $40,000. That D. S. Davids and L J. Lewis 
claim an interest therein as being owners thereof; but that they 
are merely employés, for a salary, of said Harris Lewis. That, 
unless restrained and enjoined by this court, said Harris Lewis 
and D. S. Davids and L J. Lewis will immediately, upon their as- 
certaining that the facts as herein alleged are known either to 
Herman Shainwald or to Ralph L. Shainwald, or to their attorney, 
endeavor, by assigument, etc., to dispose of and put out of their 
liands ail of said business and stock in trade and other property 
thereof, with the intent to defraud Herman Shainwald and Ralpii 
L. Shainwald, and to prevent the same from being applied towards 
the satisfaction of said decree in suit No. 221, as originally entered 
or subsequently revived. That L J. Lewis and D. S. Davids are 
both wholly irresponsible financially, and, unless they are re- 
strained and enjoined as before prayed for, Herman Shainwald, as 
assignée and Ralph L. Shainwald, as receiver, will suffer great and 
irréparable injury and damage-. That said Herman Shainwald, 
as such assignée, is informed that Harris Lewis has pretended to 
assign the said moneys payable for said losses and the insurance 
policies to the Puget Sound National Bank, a national banking cor- 
poration, doing business in the state of Washington. That such 
assignment, if ihade, was solely by way of security for indebtedness 
of said Harris Lewis, doing business under said name of "Davids 
& Co.," to the said bank, which said indebtedness did not exceed 
the sum of $6,000. That said indebtedness has been fully paid, and 
that no sum whatever remains due to the said Puget Sound National 
Bank upon said indebtedness for which the said moneys due were 
pretended to be assigned as security, and said Harris Lewis still re- 
mains, except as against Herman Shainwald, as assignée, and Ralph 
L. Shainwald, as receiver, the owner of, and entitled to, ail moneys 
due and payable under said policies, and said Puget Sound National 
Bank has no interest therein, and never had any interest therein, or 
right thereto, save the right to hold or receive the sameas security for 
said indebtedness, if the same was in fact assigned to the said bank. 
That said assignment, if made, was made by Hams Lewis with the 
intent, etc., to defraud and delay Herman Shainwald and Ralph L. 
Shainwald, and of placing amounts due under said insurance poli- 
cies outside of and beyond the jurisdiction of the court, and to at- 
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tempt to defeat and defraud the jurisdiction of this court. That 
saia Puget Sound National Bank took said assignment with fui! 
knowledge and notice of ail the rights of Herman Shainwald, as 
such assignée, and Kalph L. Shainwald, as receiver, and to de- 
fraud and delay the latter, and to attempt to defraud, defeat, and 
oust the jurisdiction of this court. 

The allégations of the bill conclude with the averment that 
Ralph L. Shainwald, the receiver, is now, and for several years last 
past has been, away from and outside, and a nonresident of, said 
Northern district of California, and has been during said time, and 
is, in and a résident of the state of New York, and outside the ju- 
risdiction of this court, and for that reason is not made a party to 
this suit; and complainant prays that process issue to malîe said 
Ralph L. Shainwald, as receiver, as aforesaid, a party hereto, if h<' 
should come within the jurisdiction of this court. 

The prayers of the bill are (1) that each and every of the re- 
(spondents, otlier than Harris Lewis, be required to make discovery 
of money, estate, effects, crédits, and other property of the said 
Harris Lewis, or in which he may hâve an interest, they, and each 
of them, may hâve in their possession, or under their control, or in 
the possession or control of either of them; (2) that they, and each 
of them, and their agents, attorneys, and employés, be enjoined and 
restrained from surrendering, delivering, parting with, or other- 
wise incumbering or disposing of to said Harris Lewis, or to any 
person or persons other than said Herman Shainwald, as assignée, 
as aforesaid, and said Ralph L. Shainwald, as receiver, as afore- 
said, any money, estate, effects, crédits, and other property of the 
said Harris Lewis, or any interest which he may hâve in the same; 
(3) that they be adjudged and decreed to surrender, paj over, and 
deliver the same to the complainant, as assignée, or to the said 
Ralph L. Shainwald, as receiver, and that the same be applied on 
accoùnt of the said decree in said suit numbered 221, and upon the 
decrees reviving, or to revive, the same; (4) that ail the assets, 
stock, effects, and property of or invested in the store called "The 
Famous," or "Davids & Co.," and ail moneys due on account 
thereof, by reason of said Insurance or otherwise, and ail other 
moneys and proceeds above referred to, be declared and adjudged 
to be the proceeds and results of the property of Schoenfeld, Cohen 
& Co., fraudulently obtained by Harris Lewis, and that the same 
be transferred or delivered up to the complainant, or to Ralph L. 
Shainwald, as receiver, and that said Davids & Co. be adjudged 
and decreed to consist and be composed solely of the said Hari'is 
Lewis, and that the said D. S. Davids and I. J. Lewis be adjudged 
to be trustées of ail the property of the so-called flrm of "Davids 
& Co.," etc.; (3) that each of said insûrance companies be required 
to pay over to the complainant, or to Ralph L. Shainwald, as re- 
ceiver, ail moneys due or payable for insûrance on the goods and 
property aforesaid; (6) that ail assignments and transfers of prop- 
erty and moneys of said Davids & Go., or of the business of "The 
Famous," and of said insûrance companies, to John Doe or Richard 
Roe, or to any other person, be declared to be null and void, and 
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fiauduleat, and made with intent to defraud tlie complainant and 
the said Ealph L. Shainwald, as receiver. Ah order to show cause 
why an injunction should not issue is prayed for; also a temporary 
restraining order proMbiting said insurance companies from pay- 
ing, and the said Harris Lewis, D. S. Davids, I. J. Lewis, Davids 
& Co., or any other person or persons, from receiving, the sums of 
money due upon said policies of insurance, or that any of the re- 
spondents, or their agents, etc., collect, receiTC, assign, transfer, in- 
cumber or otherwise interfère with or dispose of, or assert any 
right or title or interest in or to, any of the money, goods, wares, 
merchandise, crédits, estate or effects, choses in action, or claims 
or demanda, or other property whatsoever, or interest therein, of the 
store and business now or heretofore carried on and conducted in 
Seattle, state of Washington, under the name of "The Famous," or 
"The Famous, Davids & Co., Proprietors," or under any other name, 
etc. 

As was previously stated, on January 19, 1895, a temporary re- 
straining order, and an order to show cause why an injunction 
should not issue as prayed for, were granted upon the original 
bill. The question now presented to the court for détermination oc- 
curs upon the return to the order to show cause, and is whether or 
not the order should be continued. Harris Lewis and D. S. Da- 
vids (L J. Lewis not having been served) and the several insurance 
companies, through their respective counsel, hâve appeared spe- 
cially, and deny the power of the court to issue the injunction 
prayed for in this case, or, indeed, the jurisdiction of the court to 
entertain the case at ail. The Puget Sound National Bank was 
not named until the flling of the amended bill, being then substi- 
tuted for John Doe. The corporation being domiciled at, and a 
résident of, the state of Washington, it was sought to bring it be- 
fore the court by serving an alias subpcena on a law firm of this 
city. An afQdavit had been made by one Robert Levy to the ef- 
fect that Messrs. Rothschild & Ach, attomeys at law, praeticing 
in the city and county of San Francisco, and elsewhere, had been 
retained to represent the Puget Sound National Bank in this con 
troversy. Upon this affldavit, the court made an order that a sub- 
stituted service be made on the company by serving the alias sub- 
pœna on the law firm designated. Service was also made upon 
one of the directors of the corporation, who was within the dis- 
trict. Rothschild & Ach appeared specially, and moved to set 
aside the service on them, on the ground that the court was with- 
out jurisdiction to enter such order. This question has been fuUy 
argued, and the court has arrived at the conclusion that the mo- 
tion to set aside the substituted service should prevail. The rea- 
sons therefor will be found indicated in my opinion upon the mo- 
tion to set aside the substituted service.^ The resuit is that the 
Puget Sound National Bank is not now before the court, and can- 
not be made a party unless it appears voluntarily. In disposing 
of the objections presented to the order to show cause why an in- 

1 «9 Fed. 701. 
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junction shx)uld not issue, the attitude of the Tarious respondents 
before the court, as stated in the Mil, should be kept in mind. The 
iusurance companies form one group. Harris Lewis, I. J. Lewis, 
and D. S. Davids, and the Puget Sound National Bank, if it were 
in court, form another. It is sought to prevent the former from 
paying to the latter. The Insurance companies occupy, to ail in- 
tenta and purposes, the position of interpleaders, who hâve in their 
possession the fund which complainant seeks to reach, and to pre- 
vent Lewis and others from getting. The respondents Lewis and 
Davids présent the following objections to the issuance of the in- 
junction against them: First, that it appears from the amended 
complaint that the complainant is not a party in interest in this 
action; second, that it appears that the court has no jurisdiction 
of the subject-matter of the action; third, that the complainant has 
an adéquate remedy at law; fourth, that the court has no jurisdic- 
tion over the respondents; fifth, that the complainant has been 
guilty of lâches, and that the alleged cause of action is barred by 
the statutes of limitations. 

Taking thèse objections up in their order, I am of opinion that 
the complainant has unquestionably the right to sue. His statutory 
right is found in sections 5046, 5047, Eev. St. U. S. He is the duly- 
appointed and qualifled and acting assignée of the estate of the 
bankrupt flrm of Schoenfeld, Cohen & Co. The fact that a receiver 
has been appointed in suit No. 231, upon the creditors' bill, to re- 
ceive ail of Harris Lewis' property, and that the légal title to ail of 
Lewis' property, real and personal, and the profits, incomes, and 
gains tlereof, was, by the order of this court, vested in Kalph L. 
Shainwald, does not impair or diminish the independent right of 
the assignée to bring any and ail suits which conoern the estate or 
trust of which he has been appointed assignée. While it may be 
conceded that the receiver has the légal title to Lewis' property, 
yet the complainant, as assignée, has an équitable title which he may 
enf orce in a court of equity. The appointment of a receiver, and the 
passing of the légal title to him, to assist in the collection of the 
assets of the estate of the bankrupt flrm, which were decreed to be 
held in trust by Harris Lewis by the judgment of this court in suit 
No. 221, as revived in No. 241, does not interfère with the paramount 
rights, powers, and duties of the assignée in preserving, protecting, 
and collecting the assets of the estate. Such fact does not hâve 
the eflect to render him a mère supernumerary, nor should it ham- 
per him in any way from doing his whole duty. Besides, a sufiScient 
showing is made in the bill, under equity rule 22 of the suprême 
court of the United States, to excuse the failure to make the re- 
ceiver a party. 

As to the second objection, viz. that the court has no jurisdiction 
of the subject-matter of the action, I also entertain no doubt. The 
jurisdiction of this court as a court of bankruptcy, conferred by the 
bankruptcy act (Act March 2, 1867), and reproduced in section 4972 of 
the Revised Statutes, extends, among other things, to: "Second. 
To the collection of ail the assets of the bankrupt," — and: "Sixth. 
To ail aets, matters, and things to be done under and in virtue of 
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the baakruptcy, until the final distribution and settlement of the 
estate of the bankrupt, and the close of the proceedings in bank- 
ruptcy." The Mil in the présent case could corne within either of 
thèse subdivisions. It is a suit to collect "the assets of the bank- 
rupt," and it has direct référence to "acts, niatters, and things to 
be doue nnder and in virtue of the bankruptcy, until the final dis- 
tribution and settlement of the estate of the bankrupt," etc. The 
bill seeks to stamp certain personal property as trust funds. This 
trust fund, it is claimed, is part of the assets of the flrm of Schoen- 
feld, Cohen & Co., or the proceeds or profits thereof, of which Harris 
Lewis has been adjudged, by the solemn decree of this court, to be 
trustée for the beneflt of the assignée of the bankrupt flrm and of 
its créditera. Nor did the repeal of the bankrupt act impair or take 
away the right to institute thèse proceedings. Suits of this char- 
acter were expressly saved and authorized by the act to repeal the 
banlcrupt law (Act June 7, 1878; 20 Stat. p. 99). 

The third objection, viz. that the complainant has an adéquate 
remedy at law, is answered by the fact that the bill seeks a dis- 
covery, a subject peculîarly of équitable cognizance. Moreover, it 
is sought to impress a trust character on certain personal property, 
and this alone would give the court jurisdiction as a court of equity. 
Oelrichs v. Spain, 15 Wall. 211, 228. Furthermore, the complainant 
liolds the équitable title to the assets of the flrm for the ben-^flt of 
the creditors thereof, and this suit seeks to reach property claimed 
to constitute sueh assets, 

The fourth objection, viz. that the court has not jurisdiction over 
the respondents, is important in so far as the absence of the Puget 
Sound National Bank of Seattle, the pretended assignée, may be 
deemed fatal to any further proceedings against the remaining re- 
spondents. This is really the only question of any serious moment 
in the case, and, for the sake of convenience, it will be considered 
further on in connection with the objections urged by the insurance 
companies to the jurisdiction of the court because of a defect of 
parties. 

The last objection presented by counsel for Lewis and Davids is 
that the complainant has been guilty of lâches. Section 5057 of 
the Revised Statutes is cited. It provides: 

"ïhat no suit, either at law or in equity, shall be maintainable in any court 
between an assignée In bankruptcy, and a person claiming an adverse in- 
terest, touching any property or rights of property transférable to or vested 
in such assignée, unless brought within two years from the time when the 
cause of action accrues (or or against such assignée." 

There is, however, a well-settled qualification to this rule, viz. 
that, where there has been fraud in concealing the cause of action, 
the right to Sue runs only from the date of the; discovery of the 
fraud, or, what is held to be the équivalent of knowledge, being in 
possession of facts which ought to put a reasonable man on inquity. 
As was said in Yancy v. Cothran, 32 Fed. 687, 689, in interpreting 
the above section : 

"The courts hâve, however, ingrafted on this act the recognized rule, as to 
statutes of limitation, that if the facts on which any right of action is based 
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bave been fraudulently concealed by the parties In Interest, or If the fraud 
is of such character as conceals Itself, the statute will only commeDce to run 
f rom the date of the discovery of the fraud, or of such information as, If dili- 
gent!? foUowed up, would diseover it." 

The following cases are cited to sustain this proposition: Carr t. 
•Hilton, 1 Curt. 390, Fed. Cas. No. 2,437; Bailey v. Glover, 21 Wall. 
342; Upton v. McLaughlln, 105 U. S. 640; Bosenthal v. Walker, 111 
U. S. 185, 4 Sup. et. 382. See, also, Martin v. Smith, 1 Dill. 85, 102, 
Fed. Cas. No. 9,164; Cook v. Sherman, 20 Fed. 168. 

The complainant asserts in his Mil that the fraudulent conceal- 
ment by Harris Lewis of the assets of the bankrupt firm, or of their 
proceeds, was not discovered until three months previous to the 
oringing of this action. He therefore brings himself within the limi- 
tation of the rule referred to, and the court, for the purposes of this 
motion, must so consider it. 

We now recur to the fourth objection, presented by Lewis and 
Davids, which is substantially the same as that raised by the in- 
surance companies, yiz. the defect of a necessàry party, — ^the 
Puget Sound National Bank of Seattle. It is claimed that Davids 
& Co. bas assigned said policies of Insurance to the Puget Sound 
National Bank for a considération; that such assignments were 
made in the months of November and December, 1894; that, as this 
court bas not jurisdiction of the assignée, no order made in this 
proceeding will be binding on said assignée, or in any wise pro- 
tect thèse respondents, or any of them, from the demand of said 
assignée under said assignment. It is further claimed, as to two 
of the respondent insurance companies, — the Eoyal Exchange As- 
surance Company and the Home Insurance Company, — that the 
moneys in their hands due to said Davids & Co., or their assigns, 
and the debt due and owing from it to said Davids & Co. under their 
polices of insurance, in said order to sliow caxise mentioned, were, 
In the state of Washington, attached by writ of attachment duly 
issued ont of the superior court of the state of Washington, county 
of King, in a suit pending in said court, wherein the United States 
Clothing Company was plaintiff, and Davids & Co. were défend- 
ants; the said writ being intended for the purpose of securing to 
the United States Clothing Company payment to it of a demand 
by it made and asserted against said Davids & Co. It is claimed 
that the United States Clothing Company is an indispensable 
party, and that because it is a résident of another state, and not 
amenable to the process of this court, it cannot be made a party 
unless it should appear voluntarily. With respect to this claim, 
it is sufflcient to say that it does not appear how funds in the pos- 
session of the companies in San Francisco could be attached by 
the service of a notice of garnishment on the agent of the com- 
panies at Seattle. If, as is alleged in the bill, the funds out of 
which such insurance moneys are to be paid is within the juris- 
diction of the court, it has plenary power to enjoin the payment 
thereof, and préserve the fund intact until the rights of the re- 
spective parties hâve been adjudicated upon. The further conten- 
tion is also made that, since the policies of insurance are made out 
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in favor of Davids & Co., and the assignment, if snch was in fact 
made, was in the name of that flrm, this court cannot proceed 
against the firm, for the reason that it is a résident of and does 
business in, another district. On the other hand, it is claimed 
that if said policies were really not for the beneût of Davids & Co., 
but for the beneât of Harris Lewis, the policies are void, the con- 
tract of insurance being a personal one. With référence to this 
alternative contention, it would seem to be met squarely by the 
averments in the bill that the use of the flrm name and style of 
Davids & Co. was part of the fraudùlent scheme to conceal from 
the assignée the true character of the assets and trust funds then 
being utilized by Lewis for his own beneât and gain, and was done 
for the express purpose of defrauding said assignée and the cred- 
itors. The mère fact that the policies were made ont in the name 
of Davids & Co. must be treated, therefore, as immaterial. If the 
facts set ont in the bill be true, the style of Davids & Co. was in- 
tended simply as the flrm name. The insurance companies intend- 
• ed to and did insure Davids & Co., of which Harris Lewis, as al- 
leged, was the real and sole owner. The whole question résolves 
itself into this proposition : Are the averments of f raud as to the 
colorable and pretended assignment to the Puget Sound National 
Bank sufficient to justify this court in proceeding further with the 
case, and, during its pendency, to grant the injunction prayed for, 
in the absence of that corporation? It may be conceded that, if 
there were no allégations of fraud as to this assignment, the court 
would décline to proceed without the présence of the assignée of 
thèse policies, and would treat sucli assignée as an indispensable 
party. But the court cannot, at this stage of the proceedings, 
ignore the allégations contained in the bill. Por the purposes of 
this motion, the facts therein set forth must be taken as true. Min- 
nesota Co. V. St. Paul Co., 2 Wall. 609, 632. The best criterion as 
to the merit of the allégations in the bill is to consider what the 
course of the court probably would be, assuming that such a state 
of facts as is allégea were proved. Would the court permit itself 
to be imposed on by colorable and flctitious assignments? Would 
it allow parties, by fraud or collusion, to deprive it of its jurisdic- 
tion, to the détriment of its own citizens seeking to enforce their 
rights in their own forum? Would it suffer itself to be ousted of 
its jurisdiction by reason of the nonresidence of the transférées, 
to whom the transfer had been fraudulently made for the pur- 
pose of depriving the court of its cognizance over the case, 
the real title remaîning ail the time in the original owner, who is 
subject to the jurisdiction of the court? Unquestionably not. 
Bank v. Stafford, 12 How. 327; Banking Co. v. Stafford, Id. 343; 
Ward V. Arredondo, 1 Paine, 410; * Bank v. Cooper, 120 U. S. 778, 
7 Sup. et. 777; Fost Fed. Pr. pp. 102, 103, §§ 54, 59. A court, 
and particularly a court of equity, will look through the mère sur- 
face and form of the transaction, and scrutinize closely the merits 
and substance. If the allégations of the bill be true, the Puget 

1 Fed. Cas. No. 17,148. 
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Sound National Bank is net a party to this suit The truth of the 
allégations in this regard involves the jurisdictional question. 
The court must proceed far enough into the merits of the case to 
enable it to décide that question. Ward v. Arredondo, supra. 
And, until it can do so, it is a matter of the very flrst importance to 
the complainant that the property or fund in dispute should be 
kept inviolate and in statu qno. Otherwise, if he should finally be 
held entitled to recover, anj diversion or diminution of the fund 
might be to his irréparable injury, as alleged in the bill. In Great 
Western Ry. Co. v. Birmingham & O. J. R Co., 2 Phil. Oh. 602, Lord 
Gottenham said : 

"It 1b certain that the court wIU, In many cases, interfère and préserve 
property in statu quo during the pendency of the suit in which the rights are 
to be decided, and that without expressing, and often without having the 
means of forming, any opinion as to such rights. • • • It is true, the court 
wlll not so interfère If it thinks that there is no real question between tHe 
parties; but, seeing that there is a substantial question to be decided, It win 
préserve the property until such question can be regularly disposed of." 

See, also, Glascott v. Lang, 3 Mylne & 0. 455. 

The court must accept the averments of the bill as true until the 
contrary is established. As they appear, they are sufficient to 
justify the continuance of the restraining order. The objections 
to the bill and order are, therefore, overruled. and the further 
hearing of the order continued. 



SHAINWALD t. DAVIDS et al 

(District Court, N. D. Califomia. August 29, 1895.) 

No. 262. 

1. Peacticb— Stjbstitutbd Service. 

A party to a suit v^hich, as to him, Is an original proceeding, cancot be 
brought before the court, in a jurisdictlon foreign to his résidence, by suB- 
stituted service of process upon a law firm retained by him to represent 
him In case it should be necessary for him to appear voluntarlly, but who 
are not his gênerai agents or représentatives. 

t. Practicb. 

Substituted service cannot be made upon a law firm retained to repre- 
sent a nonresident party, but who are not his gênerai agents or repré- 
sentatives. 

Bill in equity. Motion to set aside substituted service on the 
Puget Sound National Bank of Seattle, state of Washington. Mo- 
tion granted. 

Eothchild & Ach, for the Puget Sound National Bank. 
James L. Crittenden (M. T. Moses and S. M. Van Wyck, Jr., of 
counsel), for complainant. 

MOEROW, District Judge. By the amended bill in equity, filed 
April 22, 1895, the Puget Sound National Bank of Seattle, Wash., 
was formally made a party, being substituted for John Doe. It 
being a nonresident of this district, it was sought to brin g it be- 
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fore the court bj substituting the service of the alias subpœna on 
Messrs. Kothcliild & Ach, a law flrm of tlie city of San Francisco. 
The order for this substituted service was made upon the aiïidavit 
of one Robert Levy, vs'ho deposed that Messrs. Eothchild & Ach 
had been retained hy the Puget Sound National Bank to represent 
them in this controversy. Eothchild & Ach hâve appeared spe- 
cially, and move to set aside the service made on them for and in 
behalf of the bank, on the gronnd that the court was without juris- 
diction to enter such an order, and that such service was illégal, 
invalid, and improper. The question presented for décision by 
this motion is whether the court can bring the Puget Sound Na- 
tional Bank, of the state of Washington, before it by substituting 
service of the alias subpœna on a law flrm of this city, alleged to 
hâve been retained by the bank to represent it in this suit. While 
resort may be had to substituted ser^ace, in order to compel par- 
ties to appear before the court, through some légal and acknowl- 
edged représentative, yet this is doue only in exceptional cases. 
The practice itself is now well settled, but its use has been con- 
flned, as a gênerai rule, to cases where the défendant has abscond- 
ed to escape service, or has concealed himself, or cannot be found, 
or has a légal and acknowledged gênerai agent or représenta- 
tive within the jurisdiction of the court; also, upon bills to re- 
strain actions at law, or to reform instruments which are the ba- 
.sis of actions at law, or, under certain circumstances, upon cross 
bills. In the three last instances, service upon the attorneys who 
appeared for the parties in the actions at law, or, in the case of a 
cross bill, who appeared for the complainant in the original bill, 
is held to be sufficient for ail purposes to bring the party before 
the court The following authorities, English and American, estab- 
lish the gênerai proposition: Sergison v. Beavan, 9 Hare, Append. 
29; marg., 16 Jur. 1111, Stewart, V. C; Hope v. Hope, 4 De Gex, 
M. & G. 328; Hobhouse v. Courtney, 12 Sim. 140, 6 Jur. 28; Webb 
V. Salmon, 3 Hare, 251, 255; Cooper v. Wood, 5 Beav. 391; Wey- 
mouth V. Lambert, 3 Beav. 333; Pulteney v. Shelton, 5 Ves. 147; 
Hunt V. Lever, 5 Ves. 14; Baker v. Holmes, 1 Dickens, 18; Thom- 
son V. Jones, 8 Ves. 141; Carter v. De Brune, 1 Dickens, 39; Hyde 
V. Forster, 1 Dickens, 102; Lady Carrington v. Cantillon, Bunb. 
107; Dunn v. Clarke, 8 Pet. 1; Logan v. Patrick, 5 Cranch, 288; 
Herndon v. Ridgway, 17 How. 424; Rubber Co. v. Goodyear, 9 
Wall. 807; Hitner v. Suckley, 2 Wash. C. C. 465, Fed. Cas. No. 6,543; 
Eckert v. Bauert, 4 Wash. C. C. .370, Fed. Cas. No. 4,266; Ward v. 
Seabrv, 4 Wash. C. C. 426, Fed. Cas. No. 17,161; Shainwald v. Lewis, 
5 Fed. 517; Id., 6 Sawy. 585; Bowen v. Christian, 16 Fed. 729; 
Bartlett v. Sultan of Turkey, 19 Fed. 346; Fidelity Trust & Safety 
Vault Co. V. Mobile St. Ey. Co., 53 Fed. 850; Abraham v. Insurance 
Co., 37 Fed. 731. I hâve been referred to no authority which lays 
down the proposition that a party who is a nonresident, and who 
does not corne within any of the classes above referred to, and who 
has 110 regularly constituted and acknowledged agent within the 
district where suit is broUght, can be efEectually and legally served 
with process of subpœna by substitution. The Puget Sound Na- 
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tional Bank is a nonresident of this district. It has no gênerai 
agent or représentative attending to its afifairs in this district, upon 
whom service can be had. While it may be true, as deposed in 
the affldavit, that the firm of Eothchild & Ach bas been retained to 
represent tlie bank in this suit, should it be necessary for it to ap- 
pear voluntarily to protect its interests, yet this does not ipso facto 
make such law flrm agents for the purpose of receiving service of 
the subpçena issued on this bill. The proposition is well stated in 
Fost. Fed. Pr. § 96, p. 155. The author says: 

"Independently of any express statutory authority, there Is no po-wer in a 
court of equity to order actual Personal service to be effected upon a défend- 
ant beyond Its territorial jurisdiction; but, in a few cases, such courts hâve 
for more than a eentury assumed the power of orderlng service to be made 
wlthin their jurisdiction upon some person for the absent défendant, and hâve 
treated such service as valid. In suite to stay proceedings at law in tho 
same court, the service of a subpœna upon the attorney of the plaintifC at 
law may be allowed, aad will then bind the latter, if he be beyond the terri- 
torial jurisdiction of the court. A similar practice would. In ail probablUty, 
be allowed in serving process under bills not original,— namely, bills of re- 
vivor, supplemental bills, and bills of revivor and supplément, — which are 
nothing more than continuations of the sudts upon which they operate." 

It is claimed by the counsel for complainant, in support of the 
substituted service upon Messrs. Eothchild & Ach, that this suit 
is merely ancillary and subsidiary to the original suit No. 221 (6 
Fed. 753), and the ancillary suits growing out of case No. 221 which 
hâve occupied the attention of this court for now 16 years past, and 
whose ultimate object is to recover the assets of the bankrujrt flrm 
of Schoenfeld, Cohen & Oo. fraudulently obtained by Harris Lewis, 
as adjudged by the former decrees of this court, and now alleged 
to be held and conoealed by him. While the palpable purpose of 
the présent bill is to reach certain personal property in the hands 
of Lewis and others, alleged to be proceeds or profits of the assets 
of Schoenfeld, Cohen & Co., and while, as to Lewis, the présent bill 
is in the nature of a continuation of the original suit, still, as to the 
Puget Sound National Bank of Seattle, it is an original proceeding. 
This is the flrst attempt to bring it into this litigation. The rea- 
sons that would justify the service by substitution of the subpœna 
on Harris Lewis, the original défendant, were he out of the juris- 
diction of the court, would, obviously, not obtain as to the Puget 
Sound National Bank of Seattle, an entirely new party, and a 
stranger to the former proceedings. Bowen v. Christian, supra; 
Christmas v. Russell, 14 Wall. 69, 80. This point was definitely set- 
tled in Dunn v. Clarke, 8 Pet. 1. In that case, it was held, upon a 
bill to enjoin a judgment at law recovered in the circuit court 
agaînst the représentative of the plaintiff, that if other parties are 
made by the bill, and diiïerent interests involved, the bill is, as to 
them, an original suit, and the jurisdiction of the court must dé- 
pend upon their liability to be sued by the plaintiff, as in other 
cases. Under this view of the law, I do not see how the Puget 
Sound National Bank of Seattle, Wash., not transacting business or 
having a regularly constituted and acknowledged agent in this dis- 
trict, can be brought before the court by means of a substituted 
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service upon a law flrm claimed to hâve been retained for the pur- 
poses of representing it in this suit The motion to set aside the 
substituted service wilh therefore, be granted. 



SHAINWALD v. DAVIDS et al. 

(District Court, N. D. Callfomla, September 11, 1895.) 

No. 262. 

Jdbisdiction of Fedebal Coubts— Foreign Insurance Companies. 

A foreign insurance company whlcb. In compliance with the laws of a 
State, has appointed an agent therein upon wlioin service may be mafle 
(Pol. Code Cal. § 616), is to be considered an "inhabitant" of tlie state 
withln tlie meaning of thie judieiary act of 1887-88, and may be sued 
thereia in the fédéral courts. 

This was a bill in equity by Herman Shainvpald, as assignée in 
bankruptcy of the flrm of Schoenfeld, Cohen & Co., and of the in- 
dividual members thereof, against D. S. Davids, I. J. Lewis, and 
various other défendants, including the Home Insurance Company, 
a corporation organized under the laws of the state of New York. 
See 69 Fed. 687, 701. The Home Insurance Company moves to dis- 
miss the bill, as against it, for want of jurisdiction. 

James L. Crittenden (M. T. Moses and S. M. Van Wyck, Jr., of 
counsel), for complainant 
E. W. McGraw, for Home Ins. Co. 

MOEBOW, District Judge. This is a motion by counsel for the 
Home Insurance Company to dismiss the action as against said 
company. The motion is made on the ground that it appears by 
the bill of complaint that the Home Insurance Company is a cor- 
poration organized and existing under the laws of the state of 
New York, and, for that reason, cannot be sued in the Northern 
district of California. The allégations of the bill to which this 
objection is direeted must be considered in connection with an- 
other allégation, as foUows: 

"That, at ail the times In this bill mentioned, each and ail of said agents, 
managers, and résident secretary was and were, and now are, by said re- 
spective corporations, duly authorized, empowered, and appointed by said re- 
spective corporations as and to be the gênerai agent of said several corpora- 
tions, and to manage, conduct, and carry on, in the name, and on behalf, 
and as the act of said respective corporations, ail the business, affairs, and 
property of said corporations, and partieularly the business of flre insurance, 
in the states of California and Washington, and in the other states and terri- 
tories in the United States and west of the Rocky Mountains, and to hâve, 
and having, full charge and control of ail thereof, and the custody and con- 
trol of ail the property and funds of said several corporations respectively, 
and partieularly their funds for the payment of losses under their said several 
policies; and ail said agents were to, and atall said times did, and now do. 
réside in the Northern district of California; and each and aU of said cor- 
porations at ail said times complied, and now do comply, with the laws of the 
state of California regulating and providing for the carrying on of business, 
and partieularly of the flre insurance business, in said state, by foreign cor 
porations; and at ail said times each of said agents, managers, and résident 
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secretary above referred to was and were, and now Is, the duly-appointed, 
designated, and acting agent of said respective corporations, as provided in 
said laws, and upon whom ail process in the state of Califomia for or agalust 
said several corporations should, could, and can and may be served; and at 
ail said times, and ever slnce, and now, eacb and ail of said corporations were 
and are engaged in and transacting and doing a gênerai flre Insurance busi- 
ness in said Northern district of Oalifornla and elsewhere, and kept and keep 
and now hâve in said Northern district of Califomia, and not elsewhere, and 
under the control of said respective agents, managers, and résident secretary, 
ail their moneys and funds for the payment of losses under their policies of 
fire insurance in said states and terrltories, and partlcularly the money and 
funds for the payment of the losses herelnafter alleged and referred to; and 
ail such moneys and funds at ail said tlmes were, and ever slnce hâve been, 
and now are, disbursed and paid out only by and under the direction of said 
respective agents, managers, and résident secretary; and no other agents of 
said corporations, or any of them, hâve any control or management of said 
moneys or funds, or any thereof, nor any authority to pay or settle for any 
losses or other demands whatever against any of said corporations, except 1^ 
the spécial instruction of said respective agents, managers, and résident sec- 
retary." 

The constitution of the state of Califomia provides in article 12, 
§15: 

"No corporation organized outslde the llmlts of this state shall be allowed 
to transact business within this state on more favorable conditions than are 
prescrlbed by law to similar corporations organized under the laws of this 
state." 

Section 616 of the Political Code of this state provides : 

"The insurance commissioner must require, as a condition précèdent to the 
transaction of insurance business in this state by any foreign corporation or 
Company, that such corporation or company must file in bis office the name 
of an agent, and his pface of résidence in this state, on whom siimmons and 
other process may be served in ail actions or other légal proceedings against 
such corporation or company. AU process so served gives jurisdiction over 
the person of such corporation or company. The agents so appointed and 
designated shall be deemed in law a gênerai agent, and must be the principal 
agent or chief manager of the business of such corporation or company in 
this state. * * *" 

It is contended, in support of the motion to dismiss the bill as 
against the Home Insurance Company, that the company is not an 
inhabitant of the state of Califomia, and that the law of the state 
is not applicable to proceedings in the United States courts. Both 
of thèse questions appear to hâve been definitely settled by the 
suprême court of the United States in Ex parte Schollenberger, 90 
U. S. 369. It is true that section 1 of the act of March 3, 1875 
(chapter 137), which was under considération in that case, bas since 
been amended by the act of March 3, 1887 (chapter 373), and again 
correeted by the act of August 13, 1888 (chapter 866). In the flrst- 
named act, it was provided that: 

"No civil suit shall be brought before either of said courts against any per- 
son by an original process or proceeding in any other district than that 
whereof he is an inhabitant, or in which he shall be found at the time of 
serving such process or commenclng such proceeding." 

This act was amended by the act of March 3, 1887, and the act 
of August 13, 1888, by omitting the last provision; and it is con- 
tended that as the suprême court, in deciding the Case of Schollen- 
berger, based the décision upon the last provision, and upheld the 
v.69F.no.8— 45 
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service of process becàuse the insurance company, in complying 
with a statute of Pennsylvania, had consented to be "found" in that 
state for the purpose of the service of process in the suit, the déci- 
sion of the court is not applicable to the statute as amended, with 
thisi provision omitted. But I do not understand that the principle 
involved in the décision of the court is so limited. The real propo- 
sition was that the corporation, by complying with a state statute 
requiring the appointment of an agent within the state upon whom 
process might be served, thereby submitted itself to the jurisdic- 
tion of the courts held within that state. In this respect, the cor- 
poration became as much an "inhabitant" of the state as it did a 
person "found" within the state, because it had agreed to be sued 
there. By the appointment of an agent in this state under the 
pcovisions of section 616 of the Political Code, the Home Insurance 
Company has distinctly agreed with the people of this state that 
summons and other process may be served upon it in ail actions 
or légal proceedings against the company, and that ail process so 
served gives jurisdiction over the person of such company. For ail 
purposes of légal proceedings, the company is, therefore, an "in- 
habitant" of this state. The motion to dismiss is denied. 



WALTERS et al. v. WESTERN & A. R. CO. (BROWN, Petltloner). 
(Circuit Court, N. D. Geoi-gla. June 26, 1895.) 

1. Compensation of Attornbys — Cottnsbl for Receivees of Dbpunct Cor- 

poration. 

Counsel for the recelvers of a defunct corporation are not entitled to a 
compensation of 5 per cent on tlie amount of money which came into the 
recelvers' hands for the benefit of creditors and stockholders, where such 
amount has not, in any sensé, been realized by reason of his services. He 
is entitled only to a reasonable compensation for the services actually 
performed. 

2. Bquity Pkocbduke — Conclusiveness of Master's Report. 

Where recelvers employed counsel under an agreement that hls com- 
pensation should be determined by a master in chancery under the super- 
vision of the court, and a référence was accordingly had and acquiesced 
in, with directions, not merely to take testimony, but to détermine the 
amount of compensation, held, that the master's report must be aecepted 
by the court, in the absence of évidence of bias or clear mistake. 

This was a pétition flled by Julius L. Brown, in the case of W. T. 
Walters and others against the Western & Atlantic Railroad Com- 
pany, to recover his compensation as counsel for the recelvers of 
the défendant company. Heard on exceptions by the petitioner to 
the report of a spécial master. 

Julius L. Brown (with Bisliop & Andrews), pro se. 
Jackson & Leftwich and Payne & Tye, contra. 

NEWMAN, District Judge. This is an application by Julius L. 
Brown, Esq., .for compensation as counsel for complainants in the 
above-stated case, and also as counsel for the recelvers appointed 
therein. The matter was referred to Mr. John T. Pendleton as 
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spécial master, and te has reported for Mr. Brown an allowance 
of $10,000 as complainants' solicitor, and an additional amount of 
$10,000 as counsel for the receivers; the latter subject to a réduc- 
tion of |2,500 on account of retainers received from the company 
whose assets are being administered, prior to the appolntment of 
the receivers. To this report exceptions hâve been flled by Mr. 
Brown. The exceptions ail go to the correctness of the amount al- 
lowed him as complainants' solicitor and as receivers' counsel. 

On the 27th day of December, 1890, the charter of the Western 
& Atlantic Eailroad, a corporation which has been operating the 
road of that name and the property of the state of Georgia for the 
period of 20 years, expired. A few days prior to the expiration of 
the charter, Hon. Joseph E. Brown and Major E. B. Stahlman were 
appointed receivers by the Hon. Don A. Pardee, circuit judge. The 
bill was flled by certain shareholders, the allégations in the bill 
showing the expiration of the charter, the fact that considérable 
assets were on hand to be distributed between the creditors and 
the shareholders, and the necessity for receivers of the court to 
hold the same until thèse assets eould be administered. Mr. Julius 
L. Brown was counsel for the complainants in this bill. He pre- 
pared it and obtained the appointment of the receivers, and has 
represented the case for the complainants ever since. He has also 
acted, since their appointment, as counsel for the receivers. 

The first matter for considération is that of the compensation of 
Mr. Brown out of this fund as counsel for complainants. He claims 
$35,000, alleging that there has been brought into the hands of the 
receivers something over $700,000, and that he should hâve what 
is about 5 per cent, of that amount for bringing the fund into court. 
It is denied on the part of counsel representing Receiver E. B. Stahl- 
man (Hon. Joseph E. Brown having died), and by counsel repre- 
senting the shareholders, that the premises upon which Mr. Brown 
bases this claim are correct. That is to say, they deny that any 
fund has been brought into court by this proceeding in the sensé 
in which that expression is used when allowing counsel compensa- 
tion for such services. The facts as to this issue seem to be about 
as f ollows : There was on hand, in cash and cash items, at the time 
of the appointment of the receivers, something over $300,000. The 
company set up a claim against the state of Georgia for better- 
ments to the road during the period of its lease, and recovered from 
the state $99,000 on this ground. Mr. Brown and two other mem- 
bers of the bar received for this service $10,000, Mr. Brown having 
received as his proportion $4,442, according to his testimony in this 
investigation. Part of this was paid by the company and part by 
the receivers. This sum made the amount in the receivers' hands 
approximate $400,000, to which was added the amount received 
from the sale of the rolling stock and trafflc balances from other 
railroads, and other minor matters, which made a sufficient sum to 
aggregate a little over $700,000 in the receivers' hands. A com- 
paratively small amount collected from the sureties of a defaulting 
agent is the only amount, unless it be some trivial matter which 
has escaped attention, collected through the spécial efforts of coun- 
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sel, except the amount for betterments, wMch, as stated, was paid 
for by spécial contract with Mr. Brown and his associâtes. The 
effect of the flnding of the master, while he does net expressly pass 
on the question, is that this fund was not brought into court by 
counsel for complainants, and that counsel is not entitled to com- 
pensation as upon a per cent, basis for the fund which the receivers 
had in their possession. He flnds that he is entitled to $10,000 for 
his services as counsel for complainants. There is no ground what- 
ever for diflering with the spécial master as to the conclusion which 
he has reached on this subject. No fund was brought into court by 
the aid of complainants' counsel in any fair sensé, except as to the 
betterments claim, for which he has been compensated. Two gen- 
tlemen of the ablest character were appointed as receivers, who 
were thoroughly compétent to manage this business in every re- 
spect. One of them was ex-Senator Brown, a man of national répu- 
tation for ability; the other. Major Stahlman, a railroad man of 
large expérience and great ability. Thèse gentlemen had able cléri- 
cal assistance, in their ofiQce as receivers, to aid in winding up the 
alîalrs of the company. The receivers, with the aid of this clérical 
force, reduced the outstanding obligations of the company to cash, 
according to the testimony of Major Stahlman, without the slightest 
difSculty. If the applicant, Mr. Brown, was right in his assumption 
that by his efforts this fund was brought into court, there would 
be reasonable ground for the payment of additional compensation; 
but I am forced to agrée with the spécial master in the conclusion 
that he has evidently reached on this subject, and which he must 
necessarily hâve reached in order to hâve found as he did. 

For compensation as counsel for the receivers Mr. Brown claims 
$20,000. The spécial master found for him $10,000, to be credited 
with the sum of $2,500 on account of retainers which he had received 
from the company in much of the litigation before its dissolution. 
The évidence heard by the spécial master on this question, as well 
as on the question of Mr. Brown's compensation as complainants' 
soliciter, is exceedingly voluminous. The évidence as reported to the 
court makes a volume of 850-odd pages of closely typewritten mat- 
ter. Twenty-eight members of the bar were examined as witnesses. 
Sixteen of this number were witnesses on behalf of Mr. Brown, and 
twelve for the adverse sîde. They differ widely in their testimony 
as to the amount to which Mr. Brown is entitled. Some of them tes- 
tify to the f uU amount claimed by him, both as counsel for the com- 
plainants and the receivers, — $55,000 in ail. Some of them^a num- 
ber of them — testifled to a lesser amount. Most of those offered by 
the receivers and shareholders testifled to an amount approximat- 
ing that found by the spécial master. Many gentlemen of high char- 
acter and standing at the bar were examined on both sides. One 
principal witness on behalf of the receivers and shareholders was the 
ex-chief justice of the suprême court of this state, Hon. Logan E. 
Bleckley. Judge Bleckley was carried, by the examination and 
cross-examination of counsel, through every branch of the litigation 
to which the receivers were parties in winding up the affairs of the 
company, and testifled in référence to nearly every case — probably 
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as to every important one — against the receivers. He gave his évi- 
dence in détail and with particularity. His testimony, in round 
numbers, taking the services of Mr. Brown as complainants' solicitor 
and for the receivers together, fixes about the amount reported in 
Mr. Brown's favor by the spécial master. ïïe gives something more, 
perhaps, as complainants' solicitor, and something less as receivers' 
counsel, but the aggregate varies very little from the amount the 
master reported. Ex-Judges H. B. Tompkins, George Hillyer, and W. 
E. Hammond were also sworn as witnesses; the former on behalf of 
Mr. Brown, the two latter on behalf of the receivers and sharehold- 
ers. They vary materially as to the value of Mr. Brown's services, 
as do the other members of the bar who testifled for the respective 
parties. Of course, ail thèse gentlemen hâve testifled honestly, and 
it is simply a différence between lawyers as to the value of services 
rendered by Mr. Brown. Some reconciliation in the testimony of ail 
thèse witnesses may be efEected by an examination of the hypotheti- 
cal cases put to them by counsel. For example, upon the matter of 
Mr. Brown's compensation as complainants' solicitor, the question 
put by his counsel to the witnesses assumed that by his efforts the 
entire fund was brought into court and conserved for the beneflt of 
the creditors and shareholders, amounting to |700,000, and the an- 
swers of the witnesses to this, who were offered in his behalf, vary 
from $20,000 to |35,000. When the opposing theory or hypothesis, 
which assumed the fund to be in no danger, etc., was put to them 
by counsel for the receivers and shareholders, they usually reduced 
this amount very largely. But, even reconciling the testimony some- 
what in this way, there is still decided conflict left as to the amount 
which Mr. Brown should be allowed as fair compensation for his 
services. The spécial master has allowed him the amount stated, 
and the question now is, what weight shall be attached to his re- 
port? This subject has been discussed in the argument before the 
court. It is claimed, as I understand it, on behalf of Mr. Brown, 
that the report of the master is only advisory to the court; and, on 
the other hand, that it is such a report as should be given the highest 
weight, and only set aside when clearly and manifestly erroneous. 
There are références to masters in which there may be both classes 
of findings, according to the décisions of the suprême court. There 
are références which are made by the court for the purpose of obtain- 
ing data, or for an accounting, which are merely advisory. There 
are références, on the other hand, the report in which should be in- 
terfered with with great reluctance. The latter class of références 
are by consent. Now, in the présent case, counsel in open court 
agreed to a référence of this matter to a spécial master. There was 
some little discussion as to who should be the spécial master, but 
both parties acquiesced in the appointment of Mr. John T. Pendleton, 
who was subsequently named by the court as spécial master in the 
order of référence. Besides this, it appears from the testimony that 
the agreement between Mr. Brown and the receivers was that this 
compensation should be flxed by a master in chancery, under the su- 
pervision of the court. An order to this effect was entered on the 
minutes of the receivers at the time he was employed. 
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In tbe case of Kimberly v, Arms, 129 U. S. 512, 9 Sup. Ct. 355, the 
second headnote is in thèse words : 

"When the parties consent to the référence of a case to a master or other 
offlcer to hear and décide ail the issues thereln, both of faot and of law, ànd 
such référence is entered as a rule of court, It Is the submission of the contro- 
versy to a spécial tribunal, selected by the parties, to be governed in its con- 
duct by the ordinary rules applicable to the administration of justice in tri- 
bunals established by law; and its déterminations are not subject to be set 
aside and disregarded at the discrétion of the court" 

The last case I flnd on this subject in the suprême court reports 
is the case of Davis v. Schwartz, 155 U. S. 631, 15 Sup. Ct. 237. In 
the opinion of the court, by Mr. Justice Brown, the following lan- 
guageisused: 

"As the case was referred by the court to a master to report, not the évi- 
dence merely, but the facts of the case, and his conclusions of law thereon, we 
thlnk that his finding, so far as it involves questions of fact, is attended by a 
presumption of correctness simllar to that in the case of a flnding by a référée, 
the spécial verdict of a jury, the fiadings of a circuit court in a case tried by 
the court under Rev. St. § 649, or in an admiralty cause appealed to this court. 
In nelther of thèse is the flnding absolutely conclusive, as if there be no testi- 
mony tending to support it; but so far as it dépends upon conflicting testi- 
mony, or upon the credibility of witneeses, or so far as there is any testimony 
consistent with the finding, it must be treated as unassallable. Wiscart v. 
D'Auchy, 3 Dali. 321; Bond v. Brown, 12 How. 254; Graham v. Bayne, 18 
How. 60, 62; Norris v. Jackson, 9 Wall. 125; Insurance Co. v. Folsom, 18 
Wall. 237, 249; The Abbottsford, 98 U. S. 440. 

"The question of the conclusiveness of flndings by a master in ehancery un- 
der a simllar order was directly passed upon in Kimberly v. Anns, 129 U. S. 
512, 9 Sup. Ct 355, in which a distinction is drawn between the flndings of a 
master under the usual order to take and report testimony, and his flndings 
when the case is referred to him by consent of parties, as in this case. 
While it was held that the court could not, of its motion, or upon the request of 
one party, abdicate its duty to détermine by Its own judgment the controversy 
presented, and devolve that duty upon any of its officers, yet, where the par- 
ties selept and agrée upon a spécial tribunal for the settlement of the contro- 
versy, there is no reason why the décision of such tribunal, with respect to the 
facts, should be treated as of less weight than that of the court itself, where 
the parties expressly waive a jury, or the law déclares that the appellate 
court shall act upon the flnding) of a subordinate court. 'Its findings,' said the 
court, 'like those of an independent tribunal, are to be taken as presumptively 
correct, subject, Indeed, to be reviewed under the réservation contained in the 
consent and order of the court, when there has been manifest error in the con- 
sidération giiven to the évidence, or in the application of the law, but not other- 
wise.' As the référence in this case was by consent to flnd the facts, we 
think the rule in Kimberly v. Arms applies; and, as there is nothing to show 
that the flndings of fact were unsupported by the évidence, we think they 
must be treated as conclusive. To same effect are Crawford v. Neal, 144 XJ. 
S. 585, 596, 12 Sup. Ct 759; Purrer v. Ferris, 145 U. S. 132, 12 Sup. Ct. 821." 

The case at bar was not referred to Mr. Pendleton bj the court 
for the purpose of merely taking testimony and reporting tliat 
testimony to the court, but, by the terms of the order, the amount 
of compensation to be paid to Mr. Brown was referred to his dé- 
termination. It is true that there was no written stipulation con- 
senting to a référence to a master, but the intention clearly was 
and the consent was that the spécial master should hear évidence, 
investigate the matter fully, and flx the amount, subject to the 
supervision of the court. If the court should undertake to ûx any 
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other ajtnount than that reported by the spécial master, it would": 
resuit in trying the case ail over again on the testimony taken by 
tlie spécial master. The amount found by the spécial master i» 
abundantly sustained by the évidence. It is certainly true that 
under the évidence he might hâve found otherwise, but he has de- 
cided to give greater weight to the testimony which approximates 
and favors the amount reported. As before stated, nearly ail of 
the witnesses who were examined before the spécial master had 
hypothetical cases put to them. Counsel on either side assumed 
in their questions a certain amount and character of service as ren- 
dered by Mr. Brown. The witnesses were examined and cross- 
examined in this way. The spécial master heard ail thèse ques- 
tions, observed the character of the hypothetical cases put before 
the witnesses, and noticed how far thèse hypothetical cases were 
supported by the real facts in the case. That the spécial master 
is able, faithfui, and diligent there can be no question. That he 
was without bias and partiality I think is equally clear. How, 
then, can the court, in a référence of this sort, whether strictly by 
consent or merely acquiesced in, undertake to interfère, in the ab- 
sence of any évidence of bias or clear mistake, with the amount 
of the report? 

There is but one ground on whieh I feel justifled in interfering 
with the report of the spécial master. In disfwsing of the matter 
of Mr. Brown's compensation as counsel for the receivers, he states 
thus : 

"I flnd tliat ]\Ir. Brown did a very considérable amount of work as soliciter 
for ttie receivers, and I would fix his compensation for services on this part of 
the application at $10,000, but for the fact that he had been paid large sums as 
retainers by the Western & Atlantic Railroad prior to the receivership, and 
that a good deal of work had been done by him, in the préparation and in the 
trial of said cases, before the receivership, which préparation and trial of cases 
prior to the receivership in many instances made the work actually done by 
him as receivers' eolicitor very light, and in other cases much less than it 
would hâve required if the cases had been disposed of without the beneflt of 
the work he had done prior to the receivership, and on account of which he 
liad been paid retainers. I hâve carefully considered the testimony on the 
subject of thèse retainers, the cases in which paid, and the amount paid, and 
flnd that they ought to dlminish the amount of his compensation in the sum of 
$2,500." 

While the soundness of the principle or rule upon which the 
master cornes to this conclusion is not questioned, the correctness 
of its application to the facts of this case is questioned. There has 
been serions doubt in my mind ail along, since the argument of 
this case was commenced before the court, as to the justice of 
making this déduction. In the flrst place, in view of the amount 
of the retainers and character of the cases, and the fact that by 
the dissolution of the coriwration and the unconstitutionality of 
the Martin act, as held by the suprême court of the state, by which 
a large number of thèse cases fell, and had no longer any légal 
status in court, it is not right to make this déduction. In the sec- 
ond place, the eiïect of it is to reduce the ânding in favor of Mr. 
Brown as counsel for the receivers below the amount it seems to 
me he is clearlv entitled to, under a fair view of the evldence'o/ 
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tlie services and the character and duration of the services ren- 
dered. To my mind, this part of the flnding is manifestly and 
clearly erroneous, and may be so held in Une and in hannony with 
the foregoing décisions and under the correct rule of law on the 
subject. I think, therefore, that Mr. Brown is entitled to $10,000 
as receivers' counsel, without this déduction. With this change 
he will receive $10,000 for flling the bill and |10,000 as receivers' 
counsel, making $20,000 in ail for his services in this litigation, 
without considering the amounts, received by him in the better- 
ments cases and as retainers before the dissolution of the Com- 
pany. With the change suggested, the report is so fuUy sustained 
by the évidence that 1 would not be justifled, in my view of the law, 
in changing it further. Therefore, with the crédits which the spécial 
master reports should be made on the amount allowed to Mr. 
Brown, namely, $2,500 on the sum allowed him as complainants' 
solicitor, and $2,500 on the sum as receivers' counsel, he should 
receive from the funds now in the hands of the receiver $15,000 
in the aggregate for his services to the complainants and to the 
receivers during this litigation. An order may be taken to this 
effect. The exceptions will be overruled and the report confirmed, 
with the modifications suggested. 



In re NELSON. 
(District Court, D. Washington, N. D. August 27, 1895.) 

1. Teekitokial Statutes — Suspension and Eepeal bt Act op Congkess — 
Bfpeot of Admission dp State — Incest. 

The act of congress of March 3, 188T, for the punlshment of bigamy 
and similar offenses, includiag lucest, in the territoi-ies, did not, by impli- 
cation, repeal the territorial statute of Washington relating to the crime 
of incest. It merely superseded It until the territory was admitted as a 
State, -whereupon the act of congress ceased to operate, and the terri- 
torial statute, by virtue of the state constitution, became the law of the 
State. 

S. Incest— -Validity op Statote. 

The statute of the state of Washington, defining the crime of Incest, is 
not invalld because of the omission of the word "knowingly," or any 
équivalent expression making knowiedge of relatlonshlp an élément of 
the crime. 

3. Habeas Corpus by Fedekal Courts— Rbviewing State Décisions. 

The wrlt of habeas corpus cannot properly Issue from the fédéral courts 
to revlew alleged errors of state courts in admlnistering the criminal laws 
of the state. Even if a conviction is unlawful, the accused must apply 
to the state suprême court; and his alleged poverty, and Inability to bear 
the expense of procuring a hearing therein, is no ground for iavoking the 
power of a fédéral court. 

This was a pétition for a writ of habeas corpus. 
F. W. Wiestling, for petitioner. 
W. W. Wilshire, for respondent 

HANFORD, District Judge. The petitioner, beîng in the cus- 
tody of the sheriff of King county, after conviction and sentence in 
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the superior court of the state of Washington, for said county, of 
the crime of incest, has applied to this court to be discharged, on 
the ground that the statute of the territory of Washington under 
which he was prosecuted, was abrogated bj' the act of congress of 
March 3, 1887 (1 Supp. Rev. St., 2d Ed., 568), commonly known as 
the "Edmunds-Tucker Act," which provided, among other things, 
for the punishment of bigamy and similar offenses, including the 
crime of incest, when committed within any of the territories, and, 
the state of Washington having failed to enact any statute pro- 
viding for the punishment of such offenses prier to the commis- 
sion of the crime charged against him, there was no law in force 
in this state under which he could be punished; and he allèges, 
therefore, that he is restrained of his liberty without due process 
of law, contrary to the provisions of the constitution of the United 
States. The statute of Washington territory upon which the in- 
formation against the petitioner is founded was enacted long prier 
to the act of congress referred to, and remained unrepealed by any 
enactment of the législative assembly of the territory at the date 
of the adoption of the constitution of the state of Washington ; and 
there is no ground whatever for assuming that it does not con 
stitute a part of the laws of the territory, continued in force by the 
provisions of the enabling act under which the territory was ad 
mitted into the Union as a state, and by the constitution of the 
state, other than the allégations of the petitioner that the act of 
congress covering the same subject had the effect to annul the lég- 
islative enactment. The sixth and eleventh sections of the act of 
congress referred to expressly disapprove and annul certain spec 
ifled statutes of Utah territory, and other sections place limitations 
upon the législative powers of the territorial government of Utah ; 
but otherwise there is in the act no expressed intention to repeal 
or annul territorial statutes theretofore enacted, nor to restrict tho 
législatures in the several territories in the exercise of their pow- 
ers. Oonceding that, during the continuance of the territorial gov- 
ernment, such oiîenses could be prosecuted only under the act of 
congress, — that being a complète law, covering the entire subject, 
and enacted by the highest authority, — still it did not hâve the 
effect to repeal or annul a territorial statute not inconsistent with 
its provisions. The territorial government was created by con 
gress, and, while it existed, was entirely subordinate to congress. 
Congress had the power to annul any statute enacted by the lég- 
islative assembly, and to make laws and provide for their exécu- 
tion within the territory. The national government was suprême, 
and the territorial government subordinate thereto. In the exer- 
cise of its superior powers, congress enacted the law under consid- 
ération, but by its terms it appears to hâve been intended to super- 
sede, rather than to repeal, the territorial statute; and when the 
territory of Washington became transformed into the state of 
Washington the act of congress ceased to hâve force within its 
boundaries, and from that time there was no superior law in opéra- 
tion to obstruct proceedings under the local statute. The question 
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in this case is similar to questions which hare arisen as to the 
efifect of repealing the last national bankrupt law, wh.ich, while 
in force, snperseded or suspended the insolvent laws existing in 
most of the states and territories at the time of its «passage. "The 
passage of such law by congress does not repeal state laws, and 
on repeal of the fédéral law the state law is revived, and need not 
be re-enacted." 2 Am. & Eng. Enc. Law, p. 87; Perry v. Langley, 
Fed. Cas. 11,006; Corn. v. O'Hara, 6 Am. Law Reg. (N. S.) 765. In 
the leading case of Sturges v. Crowninshield, 4 Wheat. 122, Chief 
Justice Marshall gave a clear expression to this idea, saying a state 
insolvent law "can only be suspended by the enactment of the gên- 
erai bankrupt law. The repeal of that law cannot, it is true, con- 
ter the power on the states, but it removes a disability to its exer- 
cise which was created by the aet of congress." I hâve read the 
able opinion of the suprême court of Wyoming, by Judge Potter, 
in the case In re Miirphy, 40 Pac. 398; and, while not intending to 
disagree with that court, I prefer to base my décision distinctly on 
the ground that by the admission of Washington into the Union as 
a state the act of congress ceased to hâve force therein, and, when 
that obstacle to the exécution of the territorial statute was re- 
moved, it was left in full vigor, and was, by the constitution, adopt- 
ed as a law of the state. 

It has been further argued in behalf of the petitioner that the 
statute of Washington territory is invalid because of the omission 
of the Word "Imowingly," or any équivalent word or phrase to makc 
knowledge of relationship an élément of the crime. I fînd by com- 
parison, however, that the statute of Washington territory is in 
this respect not unlike, other statutes which hâve been upheld in 
Humerons prosecutions, and there is really no merit in the argu- 
ment. Bish. Stat. Crimes, §§ 727, 729. 

I deem it proper, in conclusion, to say that the writ of habeas 
corpus cannot properly take the place of a writ of error, or be so 
used as to enable the fédéral court to assume the functions of an 
appellate tribunal to review the décisions of the courts of a state 
having jurîsdiction to hear and détermine ail questions involved 
in cases in which persons are accused of violating laws of the state. 
The petitioner in this case, even if his conviction were unlawful. 
should hâve applied to the suprême court of the state to reverse 
the judgment against him. He has assigned, as one of the reasons 
for invoking the power of this court, his poverty, and inability 
to bear the expense incident to a hearing in the suprême court. 
But it will not do for every poor person who may be convicted of 
crime to transfer his case ifito the fédéral court, and it is unneces- 
sary, for the courts of the state are able to administer justice 
to the poor as well as the rich; and certainly there is no ground 
for censuring the suprême court of this state for lack of patience 
in considération of cases of poor convicts. It is the judgment of 
the court that the petitioner be remanded. 
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NEW YORK AIR-BRAKE CO. et al. V. WESTINGHOUSE AIR- 

BRAKB CO. 

(Cil-cuit Court of Appeals, Second Circuit. May 28, 1805.) 

1. Patents— Infringement— Air Beakes. 

The Westingliouse air-brake patent, No. 360,070, Md infringed, as to 
claims 1, 2, and 4; afflrming deeree for preliminary injunction. 05 Ped. 99. 

Z. Samb. 

A deeree granting a preliminary injunction against infringement of 
claim 1 of the Westinghouse air-brake patent, No. 376,837, reversed, on 
the ground that the question of infringement was too doubtful to be re- 
solved in favor of complainant on a motion for a preliminai-y injunction. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a bill by the Westinghouse Air-Brake Company against 
the New York Air-Brake Company and others for infringement of 
letters patent Nos. 360,070 and 376,837, granted to George West- 
inghouse, Jr., March 29, 1887, and January 24, 1888, respectively, for 
improvements in air-brake mechanism. The circuit court granted 
a preliminary injunction to restrain infringement of claims 1, 2, and 
4 of the former patent, and claim 1 of the latter. The opinion of 
Judge Lacombe in the court below is reported in 65 Fed. 99. De- 
fendant appealed from the interlocutory order so granted. 

J. E. Maynadier and F. P. Fish, for appellants. 

Kerr & Curtis, J. Snowden Bell, George H. Christy, and Frédéric 
H. Betts, for appellee. 

Before WALLACE and SHIPMAN, Circuit Judges, and TOWN- 
SEND, District Judge. 

PER CUEIAM. We agrée with the court below that the défend- 
antes apparatus is an infringement of the flrst, second, and fourth 
claims of patent No. 360,070, and deem it unnecessary to add any- 
thing to the opinion of Judge Lacombe. The question whether 
the apparatus is an infringement of the flrst claim of patent No. 376,- 
837 is too doubtful to be resolved in favor of the complainant upon 
a motion for a preliminary injunction, and should be reserved for 
disposition upon the final hearing of the cause. So far as the order 
appealed from allows an injunction for the infringement of this 
claim, it should be reversed ; otherwise, it is afifirmed. Ordered ac- 
cordingly. 



KENNEDY v. SOLAR REFINING CO. et ai 

(Circuit Court, N. D. Ohio, W. D. September 28, 1895.) 

No. 1,058. 

1, Jdrisdiction op Fédéral Courts — Diverse Citizenship — Dbfective 

AVBRMBNTS — WaIVBR. 

Where the jurlsdiction dépends upon the diverse citizenship of corpora- 
tions, defective averments in regard thereto are waived by the filing of an 
answer, and the taking of testlmony by both parties. 
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2. Process Patents— Isfringbment op Combinatiox. 

A process patent involvlng a combination of éléments Is not Infrlnged 
nnless every élément Is employed. 

3. Samb — Limitation by Altération op Spécification. 

Where, in compliance with a suggestion of the examioer, an applicant 
for a process patent alters his spécifications so as to state spedfically tlie 
mode of using his ingrédients, lie cannot thereafter, unless he is a pioneer 
inventer, involîe the doctrine of équivalents to cover processes which do 
not use ail the features so described. 

4. Samb— Evidence— Proof of Bxpbbiments. 

Experiments to détermine the results of a process Involvlng the use of 
Chemicals, in order to be satisfactory, should either be performed In tlie 
présence of the court, or the évidence should be entirely satisfactoi-y that 
the materlals used were genuine and pure, and that the process was fol- 
lowed. 

5. Same— Pleading— KoTicB OF Priob Patents. 

It is not neeessary for défendants, in their answer, to give notice of prlor 
patents which they intend to rely on, not as anticipations, but merely as 
showing the prlor state of the art. 

6. Same— Process fob Dbsulphurizing Oils. 

The Kennedy patent, No. 370,950, for a process for desulphurlzing and 
purifying petroleum oils, held void because it does not accompUsh the re- 
suit sought; and, assuming its valldlty, held not infrlnged. 

TMs was a bill by Daniel M. Kennedy against the Solar Refln- 
ing Company and Standard Oil Company for alleged infringement 
of a patent for the process of desulphurizing and purifying pe- 
troleum oils. 

T. E. McDonald, for complainant. 

John H. Doyle and Wm. Bakewell, for défendants. 

EIOKS, District Judge. This is a bill filed by the complainant, 
claimiDg a patent for a new and useful process for desulphurizing 
and purifying petroleum oils, which patent is dated October 4, 1887, 
being patent No. 370,950. The défendant corporations hâve filed 
a joint answer denying the validity of complainant's patent and 
denying tufringement, A replication was duly filed, and the case 
was prepared for hearing. A large amount of testimony was taken 
by both parties. 

The défendants, notwithstanding their answer, in their brief, con- 
tend that the court has no jurisdiction of the case because of the 
inartiflcial pleading in the complainant's bill with référence to the 
allégations of diverse citizeuship. The bill avers that the complain- 
ant is a citizen of the dominion of Canada, and "brings this his bill 
into court against the Solar Reflning Company, which is a corpora- 
tion created and existing in due form of law within the said North- 
ern district of Ohio, and the Standard Oil Company, also a corpora- 
tion created and existing in due form of law in the said state of 
Ohio." Thèse averments as to the citizenship of the défendants are 
wholly insuflficient to confer jurisdiction upon the court, and if a 
demurrer had been interposed the same would hâve been sustained. 
But the défendants having answered, and ail parties having gone 
to great expense in the taking of testimony, it is now too late for 
the défendants to make this contention. If the objection related 
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to tîie want of jurisdiction because of the subject-matter, the court 
would pass upon such question at any time, without référence to 
the state of the pleadings. But an objection on account of diverse 
citizenship may be waived by answer, and the court is of the opin- 
ion that in this case the défendants hâve made such waiver, and it 
is now too late to make the contention relied upon in their brief. 

The next contention made by the défendants is that the com- 
plainant bas joined as défendants two separate corporations, char- 
ging both of them with the infringement of the patent in suit, and 
bas not therein alleged, and does not prétend, and bas made no at- 
tempt to prove, that they are, in any sensé, joint infringers, or that 
either of them had any connection with, or had taken any part in, 
the alleged infringement of said patent, with the other. This con- 
tention is disposed of by the views which the court shall hereafter 
State with référence to the validity of this patent and the allégation 
of infringement, so that it is not necessary to give this contention 
any further considération at this time. 

The patent sued upon is what is known as a "process patent," and 
it is deseribed in the patent as a process to desulphurize and purify 
petroleum (hydrocarbon) oils. The patentée claims his process to be 
as folio ws: 

"I take of sulphate of copper (blue vitriol), caustic soda, and chloride of 
sodium (common sait) about equal quantities, and dissolve the same together 
in water. I prefer to flrst dissolve the copper and chloride of sodium in 
water, and then the soda, and mix the two together, when the copper wUl be 
preeipitated as oxide of copper. This solution, with its precipitate, Is thcn 
put in the still with the oil, and when the oil boils the precipitate (oxide of 
copper) dissolves, and combines with the sulphur of the oil, forming sulphide 
of copper, which, with the greater portion of the solution remaining in the oil, 
settles to the bottom when the oil is cool, and can be drawn ofif. The oil then, 
which still contains a trace of the soda, copper, and sait held in combination 
mechanically, is distilled, which will cause the ingrédients to separate and 
settle out of the oil. Instead of distilling the oil to remove the trace of the 
soda, copper, and sait, they may be washed out with water, sulphuric acid, 
and soda. This will cause the oil to be left pure and free from sulpliur, so 
that in burning in. a lamp the oil will not cloud the chimney of the lamp, nor 
crust the lamp wick, nor produce an offensive odor, and will give a bright and 
«lear Ught. The proportion of the solution to be used with the oil which 1 
hâve found to answer best is as follows: One pound of eaeh,— sulphate of cop- 
per (blue vitriol), caustic soda, and chloride of sodium (common sait), — dissolved 
in about two gallons of water, for every forty gallons of oil to be treated. 
Having thus fuUy deseribed my invention, I claim as new, and désire to se- 
cure by letters patent: (1) The process of combining the sulphur in the oil 
with the metallic matter contained in a solution of about equal quantities of 
sulphate of copper (blue vitriol), caustic soda, and chloride of sodium (com- 
mon sait), and then separating such combined metallic matter and sulphur 
from the oil, substantially as and for the purposes herein spedfled. (2) lu 
the process herein deseribed of desulphurizing and purifying petroleum (hy- 
drocarbon) oils, flrst preparing a solution of sulphate of copper, caustic soda, 
and chloride of sodium, in or about the proportions specifled, in water, then 
mixing said solution with the oil, and heating the whole in a still, and subse- 
quently separating from the oil the combined metallic matter of the solution 
and sulphur in the oil, as set forth." 

A process patent, when involving a combination of différent élé- 
ments, is similar to a patent for a combination of mechanical devices. 
No infringement of the latter can be sustained uniess every one of 
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the constituent éléments is employed. In the case of Prouty v. Rug- 
gles, 16 Pet. 336, Chief Justice Taney said: 

"The use of any two of thèse parts only, or of two combined with a thirA 
which is substantially différent, in form or manner of its arrangement and 
connection with the others, is, therefore, not the thing patented. It is not the 
same combination if it substantially ditt'ers from it in any of its parts." 

The same principle is announced in the case of Vance t. Campbell, 
1 Black, 427, and Rowell v. Lindsay, 113 U. S. 97, 5 Sup. Ct. 507; so 
that it is now well established that a claim for the combination of 
three éléments is not infringed by the use of two only, though the 
third is useless, for the patentée must stand by his claim. Eoyer t. 
Belting Co., 28 Fed. 850. And similarly, in analogy to the law gov- 
erning the infringement of combination patents, it is held that the 
infringement of a patented art consista only in the performance of ail 
the acts of which it is composed, or their équivalents, in the manner 
and in the order in which they are claimed in the patent. 3 Rob. Pat. 
§ 925. A process patent is deseribed by Mr. Justice Bradley, in the 
case of Cochrane v. Deener, 94 U. S. 780, as follows: 

"A process is a mode of treatment of certain materials to produce a given 
resuit. It is an act or séries of acts performed upon the subject-matter to be 
ti-ansformed and reduced to a différent state or thing. • • • In the lan- 
guage of the patent law, it is an art." 

The application of this rule of infringement of a combination of 
mechanical devices to a process patent is well illustrated by the dé- 
cision of the suprême court of the United States in the case of Klein 
V. Russell, 19 Wall. 433. In that case the original patent deseribed 
a process for the treatment of leather by the use of fat liquor, applied 
when heated near the boiling point. A reissue patent sought to 
recover the process by the use of the fat liquor whether hot or cold, 
but the suprême court held that, if the reissue patent was to be con- 
strued to cover the fat liquor whether heated or not, the reissue was 
void. The same rule was applied in Arnold t. Phelps, 20 Ped. 315, 
which was a process for treating coffee berries. The plaintiff can- 
not complain of this construction of the law, for he has limited his 
patent by his spécification and claims to the particular process de- 
seribed. Not only did he limit it by the process deseribed in his 
claim and in his spécifications as set ont in the patent, but by his 
proceedings in the patent office he made this limitation stiH more 
explicit. The application was flled on the lOth of March, 1887. On 
the ISth of May, following, the patent oflSce examiner advised him 
that the process of removing the chemicals and sulphUr combined 
therewith from the oil was insuflQciently deseribed. The examiner 
said : 

"The gist of the invention is the employment of a metalllc sait (tormed In 
this case by the action of the alkali on the sait of copper), which sait forms an 
insoluble sulphide with the sulphur présent in the oil. The use of such salis 
in gênerai is shown in U. S. patent No. 290,324, and English patent No. 1,211." 

This action showed clearly that the patent office understood the 
process proposed to be patented by Kennedy to consist, not in the use 
of metallic copper, nor of oxide of copper, but of a spécial compound 
formed by the action of the alkali and the blue vitriol (sulphate of 
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copper), so that the présence of the alkali (soda) with the sulphate 
of copper is absolutely required. The applicant then alters hisspec- 
iftcation, stating specifically the mode of using the alkalies (caustic 
soda and common sait), and adds the following comment on the ac- 
tion of the patent office : 

"As to the merits of the case, the références fail to show oll purifled—that 
is, the sulphur removed therefrom— by ilrst treating the oil with sulphate of 
copper, caustie soda, and chlorlde of sodium, aad then separating the metallic 
matter therefrom, as covered by applicant's claims." 

The patentée was thus limited to the use of caustic soda and com- 
mon sait, with blue vitriol. The légal eiïect of thèse proceedings 
is that the patentée cannot now claim any broader construction of 
"his patent than that which was thus stated as the gist of his inven- 
tion by the patent office, and to which he assented. In Roemer v. 
Peddie, 132 U. S. 313, 10 Sup. Ot. 98, the suprême court say: 

"This court hâve often held that when a patentée, on the rejection of his 
application, inserts in his spécification, in conséquence, limitations and restric- 
tions for the purpose of obtaining his patent, he cannot after he has obtained 
it, clalm that it shall be construed as if sùch limitations and restrictions were 
not contained In it;" citing many cases. 

In the case of Smith v. Gas Co., 42 Fed. 145, the court says: 

"The above citations from Mr. Smith's written communications to the com- 
missioner, upon the faltli of which the office acted, cannot now be excluded 
from considération. They, in effect, restricted his application to a process in 
which hydrocarbon is decomposed by means of heated natural gas." 

Having thus restricted his patent to the précise process described, 
it becomes important to ascertain the state of the art at the time 
the application for the patent was made. For this purpose the de- 
fendants offered in évidence a large number of prior patents granted 
for similar purposes. The complainant contends that thèse patents 
are not proper évidence, and cannot be considered by the court, be- 
cause the défendants did not give notice in their answer that they 
relied upon such patents. Such notice is necessary only when the 
défendant relies upon such patents as anticipating the plaintifiE's in- 
vention. When prior use is claimed, the statute requires that the 
plaintiff shall be given notice in the answer of the name of the pat- 
entée, and the number of the patent under which such anticipation 
is claimed. But, merely for the purpose of showing the state of the 
art, proof may be oflered without any prior notice in the pleadings. 
For the purpose, theref ore, of enabling the court to construe the pat- 
ent in suit, and ascertain its proper scope and limitations, the proof 
of the prior state of the art is perfectly compétent. In Vance v. 
€ampbell, 1 Black, 427, the court says: 

"Several exceptions were taken to the admissibility of évidence offered by 
the défendants, but it was compétent and relevant, as showing the state of 
the art at the date of plaintifï's invention. No notice was necessary in order 
to justify the admission of évidence for this purpose." 

In Eachus v. Broomall, 115 U. S. 429, 6 Sup. Ct. 229, Justice Mat- 
thews said : 

"A comparlson of the two patents requires an Interprétation of the original 
j)atent in the light of the state of the art at the date when the application for 
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It was flled. And we hâve the materlal for ascertainîng Its meanlng In that 
View by means of the évidence on that point contalned in the record, whlch, 
although objected to on the ground that no prior knowledge or use of the in- 
vention claimed had been speciflcally set up in the answer as a défense, was 
nevertheless admissible for the purpose of defining the limits of the grant in 
the original patent, and the scope of invention descrlbed In its spécification." 

Of the same effect is the décision of the suprême court in the case 
of Brown t. Piper, 91 TJ. S, 37. 

The effect of the limitations of the patent in suit by the prior 
state of the art is that unless the patentée is a pioneer, and has in- 
vented something new in the art, and not a mère împrovement over 
what has been done before, or described in prior patents, he cannot 
invoke the doctrine of équivalents, to bring within the scope of his 
patent devices or processes vs'hich do not embody or make use of ail 
the features expressly described and covered by his claims. Ken- 
nedy's patent js for a process in which sulphate of copper is used in 
solution. He could not hâve obtained a patent for the use of copper 
alone in extracting sulphur from oil, for many prior patents covered 
such a claim. He cannot now contend that his patent covers the use 
of copper in any form, metallic or as a sait, without the combination 
he spécifies in his patent. In that spécification he claims to use 
sulphate of copper (blue vitriol), with caustic soda and common sait, 
in about equal quantifies, dissolved in vpater. His flrst claim covers 
the combination of sulphur in the oil with the metallic matter con- 
tained in the solution above named. He claims that his process cou- 
verts the sulphate of copper into an oxide, whereas Prof. Chandier, 
of the Columbia Collège (an expert of high character and standing), 
has demonstrated that it is converted into hydroxide. The solution 
is an important part of his process, for dry oxide of copper will not 
purify the oil. Prof. Chandier, in his testimony, says he tried the 
experiment, and demonstrated that it would not, The use of dry 
oxide of copper, without caustic soda and sait, is, therefore, not the 
Kennedy process. The solution of the ingrédients named, in the 
proportions stated, is therefore an important and essential step in the 
patented process, and any process which does not include it is not an 
infringement. Kennedy does not claim that he was the discoverer 
of the fact that copper has a strong affinity for sulphur. Mr. Schultz, 
a witness for the complainant, says: 

"I also said there was an affinity between sulphur and the oxide of copper. 
This is common knowledge, and has been, I would not say for one hundred 
years, but ever since chemistry has been brought to a scientiflc basls,— for 
twenty-five years, anyhow." 

Mr. Alexander, also a witness for the complainant, says: 

"It is a law of nature that the oxide of copper combines with sulphur to 
form sulphide of copper, that belng a law of nature." 

Mr. English, a witness for the défendants, says : 

"I used sulphate of copper twenty-elght years ago, and I used a pôle In the 
flgitator. That was in London, Canada." 

Prof. Chandier, the expert for the défendants, says: 

"I find from the prior state of the art, as I hâve described it, bearing upon 
the alleged invention, that the art of purifying, desulphurizing, and deodoriz- 
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ing hydrocarbons, Uquld or gaBeous, dates from the beginnlng of the century, 
and a great varlety of processes hâve been devised and employed for tEis 
purpose. It was discovered at the very beginning that, in order to success- 
fuUy remove the sulphur from hydrocarbons, liquid or gaseous, it was dé- 
sirable to make use of some métal possessing a strong aflinity for sulphur. 
Thèse metals were applied sometimes in the metallic state, but more fre- 
quently in the form of oxides, hydrated oxides, or salts. In looking over the 
various processes I hâve described in my last answer, and numbered one to 
forty-five, I flnd that eaeh and every one of the agents whieh enter Into the 
composition of the Kennedy solution has been previously employed." 

Prof. Chandler then gives Tarions instances in which sulphiate of 
copper was a part of the patented process, viz.: Laming & Evans, 
British patent, 1850; Jolin Leslie, British patent, 1860; Baggs & 
Simpson, British patent, 1863; Arthur Wall, British patent, 1864; 
John Kowsell, United States patent, 1884, — and many others who 
make use of metallic salts, leaving the sélection of the particular 
sait to persons skilled in the art. Also, it was a matter of common 
knowledge that oxide of copper, and the hydroxide of copper pre- 
cipitated by the combination of sulphate of copper and caustic soda, 
but called "oxide" in the Kennedy patent, were used before that time 
by Edward Heard, in British patent, in 1806, the Laming & Evans 
British patent of 1850, and the other patents cited in Prof. Chandler's 
testimony. 

Mr. Kennedy showed, by his testimony in référence to the use of 
copper, not only that he was in no sensé an inventor or discoverer of 
the use of copper as a purifier or desulphurizer, but in his further 
testimony he very clearly shows that he does not know what he 
claims to hâve discovered or invented, and that in fact no inventive 
act was performed by him. For instance, the following occurs in 
Ms testimony : 

"Q. Hâve any of thèse various works in which you made experiments you 
hâve referred to adopted the process? A. Not in whole; in part. Q. In what 
part? A. They are using caustic soda. Q. In what way do thèse persons use 
a part of your process,— use caustic soda? A. They use It with litharge. I 
consider that a part of my process. I consider the use of any ingrédients 
mentloned in my patent, whether alone or mixed together, as being the use of 
my Invention, to that extent. Well, it is my invention, of course. It was me 
that invented that, and they adopted it. They adopted the litharge and caustic 
soda, but it does not do the work perfectly, Uke mine. 1 consider that the use 
of my invention, to that extent. Not the litharge, but the caustic soda, is a 
part of my invention. It is covered by my Canadian patent. Q. But not by 
the United States patent? A. The caustic soda is not necessary with the 
copper. It can be used. * • * The copper will work with the caustic soda, 
or without it. * * * Caustic soda is not necessary. You can use sait. If 
you use sait, it is not necessary to use caustic soda." 

In his later testimony he says: 

"Having sulphate of copper and caustic soda, I can't tell the real effect 
of addlng sait. I just put thèse thlngs together, and found they did the work. 
I don't know that there is any advantage of having both, but that is the way 
I discovered it. I put it in at the time I did it. I supposed it was necessary, 
but I do not Imow but what either of them would do. If I should drop any, I 
think I would drop the soda." 

This is hardly proper testimony upon which to base the claim that 
the patentée invented the use of caustic soda, and that the use of 

v.69F.no.8— 46 
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tliat alone, as well as the use of copper alone, is protected by Ma 
patent. 

Again, it appears clear from the testimony that caustic soda was 
used long before Kennedy's patent. Henry Tomlinson, complain- 
ant's witness, says: 

"Caustic soda bas always been used in refining oils, since I was in the 
business,— fourteen or fifteen years. It lias been used in solution; it bas been 
mixed with litharge (oxide of lead) ; It bas been poured into the oil." 

Kobert Scott, complainant's witness, says: 

"Prior to Mr. Kennedy's experiments, soda bas been used In the purification 
or desulphurization of petroleum." 

Royal Burgess says: 

"I am acqualnted with the use of caustic soda in connection with Canadian 
oil for about twenty years. It is notorious and public, and everybody tbat 
knows anything about oil knows, that caustic soda is used in manufacturing, 
treating, and deodorizing." 

Prof. Chandler says: 

"Caustic soda bas been frequently employed as an agent for purifying, de- 
odorizing, and desulphurizing hydrocarbons, gaseous and liquid. So used by 
Edward Heard, British patent, 1806; S. W. Pugh, England, 1858;" and other 
patents, a long list of which is given in his testimony. 

The use of common sait was a matter of common knowledge long 
before the invention claimed by the complainant. It has frequently 
been employed as an agent for purifying and desulphurizing hydro- 
carbon gases and oils, or as a component in a mixture for that pur- 
pose. So used by Stephen White, English patent, 1856; S. W. Pugh, 
English patent, 1858; William Maltby, English patent, 1859; and oth- 
ers. Illustrations from varions patents oflfered in évidence by the de- 
fendants show that the uses of copper, caustic soda, and sait were com- 
mon, and within the knowledge of those who had any interest in 
chemistry or patented processes, long prior to the time of the com- 
plainant's patent. In 1855 Benjamin Fulwood used oxide of copper 
in purifying oily, bituminous, and other matters. In 1855 Richard 
A. Tilghman stirred into the oil oxide of copper or oxide of lead 
suflQcient to combine with the sulphur ; and states that, after stirring, 
the sulphuret of lead or copper is allowed to settle at the bottom, 
the fatty body is then drawn ofE, to be distilled in the usual manner; 
and states that the metallic lead or copper, or peroxide of manganèse, 
may be used; and speaks of the strong afflnity which copper has for 
sulphur or phosphorus. Caustic soda and common sait were also 
used, as Prof. Chandler claims. In 1856 Stephen "White used com- 
mon sait and neutral chromate of potash. In 1858 Pugh used caus- 
tic soda, caustic potash, and chloride of sodium (common sait). In 
1867 Orazio Luga, for deodorizing petroleum, used chloride of sodium 
(common sait), and caustic soda. 

A few of the patents cited in évidence only are hère referred to, 
as showing the state of the art at the time of the complainant's 
alleged invention. From thèse références it is clear that the state 
of the art at the time of the alleged invention shows that the alflnity 
of ail metallic salts and oxides for sulphur was well known; that 
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the use of copper in purifying, desulpliurizing, and deodorizing oils 
and gases was a matter of common knowledge, and has been since 
1806 ; that the combination of sulphate of copper with caustic soda, 
\vith the resulting reaction and precipitate, was well known; that 
the oxide of copper, however produced, was used and well known as 
a proper form in which to exhibit the copper to the oil or gas for the 
purpose of combining with the sulphur ; that both chloride of sodium 
and caustic soda were well-known agents for the same purpose. In 
view of thèse facts, we cannot concède the complainant's contention 
to claim either that he has in any manner invented or discovered 
the affinity of copper, in any form, for sulphur, or that he has in any 
manner discovered the afflnity of oxide of copper for the sulphur in 
hydrocarbon oils or gases, or that he was in any manner the pioneer 
in the use of copper salts or copper oxides in the desulphurization 
of sulphur-bearing oils or gases, or that he was in any manner the 
inventer or pioneer in the use of caustic soda for any of thèse pur- 
poses. Availing himself of this common knowledge, he describes a 
process which involves four distinct steps: He ârst prépares the 
Chemicals, by mixing them in equal proportions in water, and put- 
ting this solution in with the oil. He next beats the whole until 
near the boiling point, and then allows it to cool. He then permits 
the Chemicals to settle, and séparâtes them. He next removes the 
traces of soda, copper, and sait left in the oil, either by distillation, 
or by the ordinary Pennsylvania process. Having proceeded in this 
way, he claims that the oil will be left free from sulphur at the end 
of the third step in the process, and free also from traces of metallic 
matter at the end of the fourth step. But it is contended by the 
défendants that, if this process is followed as the plaintifl has de- 
scribed, the resuit will not follow as claimed in the patent. In 
other words, the défendants contend that the utter want of utility 
is such that no patentable novelty exists. In support of this conten- 
tion, it is urged that the patent granted in 1887 bas never been in 
practical use, although it was offered to a great many reflners, both 
in Canada and America. While it is true that the extensive use 
and sale by the public of a new device is évidence of its utility, and 
suggestive of its novelty, the reverse of the rule is also true; but 
this may be explained by the inability of the patentée to introduce 
it, for want of means, or because of powerful compétition and riv- 
alry, or for other reasons. But it does appear from the évidence 
that this invention was offered to a large number of reflners, but 
none of them has ever adopted it, or made a barrel of oil from it. 
The proof shows that it was offered to the Crystal Eeûning Company, 
at Toledo; the Eagle Consolidated Reflning Company, of Lima; the 
Cleveland Kefining Company, and Scofleld, Shurmer & Teagle, of 
Cleveland, — ail of which are rival institutions to thèse défendants. 
It is not to be presumed, therefore, that they declined the use of the 
process from any désire to favor the défendants. The failure to 
adopt this process is clearly shown to hâve been because of its want 
of utility. Various experiments were made in the several refineries, 
and the process was rejected because the results of such experiments 
were unsatisfactory. Complainant undertakes to explain the failure 
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of thèse différent experiments, and does-so in part; but otlier wit- 
nesses, disinterested, say tàat the expérimenta were unsatisfactory, 
though. Mr. Kennedy was given a fair opportunity to put them in 
opération. Mr. Eoyal B. Burgess, who was the superintendent of the 
Impérial Worlis at Petrolia, in Canada, when the complainant made 
the experiments there, says that the whole work was done under the 
complainant's superintendence and direction; that the resuit was 
not as good as the old Canadian process of putting oxide of lead and 
caustic soda into the oil after treating it. He says the oil treated 
by Kennedy was neither desulphurized nor deodorized, would not 
"stand the doctor," was off color, clouded the chimney, smoked, 
crusted the wick, and gave offensive odors. In this he was corrobo- 
rated by the testimony of William English, of the same works. In 
the experiments at the Crystal Works, in Toledo, Mr. Kennedy him- 
self gave évidence that the process would not do what he claimed 
for it. In his letter to Neilson, dated Petrolia, September 13, 1891, 
hesays: 

"I think I told you it was necessary to hâve steam in the still to keep 
down the température dm-ing distillation. If yen had steam in, once it gets 
sweet, it will not develop sulphur any more, and what remains in the still 
will be perfectly sweet, as, with steam in it, the température will not get up 
hlgh enough to develop any sulphur to the end of the run. I think you had 
very good success in gettiug a little over sweet, the way you tried it There 
is no use to try it without steam." 

This was written only 6 months before the institution of this suit, 
and 3| years after the date of his patent, and after he had experi- 
mented in a great many refineries in both Canada and the United 
States; and the resuit of thèse experiments was, to use his own 
language, "there is no use to try it without steam." This was very 
important testimony, and is a step in the process not hinted at in 
the spécifications in his patent, or in either of his daims. His fail- 
ure to make this a part of his process in his claims is fatal to it. In 
the case of O'Eeilly v. Morse, 15 How. 62, Chief Justice Taney says: 

"Whoever discovers that a certain useful resuit will be produced in any 
art, machine, manufacture, or composition of matter by the use of certain 
means is entitled to a patent for it, provided he spécifies the means he uses 
in a manner so fuU and exact that any one skilled in the science to which it 
appertains can, by using the means he spécifies, without any addition or sub- 
traction therefrom, produce precisely the resuit he describes. And if this 
cannot be done by the means he describes the patent is void." 

It is not necessary hère to review in détail the testimony concern- 
ing the experiments made by Kennedy at the works of the Eagle 
Consolidated Eefining Company, the Cleveland Eeflning Company, 
Scofleld, Shurmer & Teagle, John McWilliams Reflnery, and the Pe- 
trolia Crude Oil & Tanking Company. But évidence of its inutility 
is not only to be found from the testimony of thèse unsuccessful ex- 
periments made in so many différent places, covering a long period 
of time, but we hâve the testimony of Prof. Chandler, the défendants' 
expert, who made three sets of experiments for the purpose of de- 
termining whether the resuit claimed would follow the process de- 
scribed in the patent. He purchased his own materials, labeled 
them, made a record of the experiments, and in his évidence produced 
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the resuit; ofEering the materials used in his experiments in évi- 
dence, and proposing to repeat the experiment in the présence of 
complainant and his counsel, if they desired. As the resuit of the 
first experiment, he found the product was not free from sulphur, 
not pure, had an offensive odor, would not "stand the doctor," cloud- 
ed the chimney, incrusted the wick, and produced an offensive odor 
iii burning; in fact, did not accomplish any of the things claimed 
for it in the patent. The resuit of the second experiment was that 
both the products resulting therefrom were offensive, not free from 
sulphur, not pure, v?ould not "stand the doctor"; when bumed, 
clouded the chimney, incrusted the wick, and emitted offensive odors. 
In the third experiment. Prof. Chandler, to get a comparative resuit, 
took a part of the same distillate produced by him from Lima crude, 
and gave it the ordinary Pennsylvania treatment of sulphuric acid 
and caustic soda, and with the same resuit, exactly, as when be 
used the complainant's process; one being no better and no worse 
than the other, neither having removed the sulphur. In connection 
with his testimony, he offered an exhibit of the lamps, wicks, and 
globes used, to show that the oil, as the resuit of this process, was 
not free from sulphur. This testimony of Prof. Chandler 's was 
taken in June, 1893. No effort has been made to contradict it by 
the experiments made by any compétent experts. It is true tiiat 
the complainant did make some experiments by two experts who 
came to the ofiBce of complainant's solicitor, as the resuit of an 
advertisement in a New York paper. They were employed by him 
to make the experiments to demonstrate that the process described 
in the patent would produce the resuit claimed. Thèse men were 
young and of little expérience. They testify themselves that the 
materials with which they made the experiments were furnished 
them by the complainant's solicitor ; that they did not know where 
they were procured, or whether they were pure and genuine; and 
that the tests were made under the direction of complainant's solic- 
itor. The results are testifled to by them, but the material with 
which they made their experiments was not offered in évidence, and 
no means afforded of verifying the correctness of their conclusions. 
This testimony is not satisfactory to the court. There are many 
suspicious circumstances surrounding thèse and other experiments 
made by thèse and other witnesses. No means of verifying them are 
left open, and no offer is made to repeat them in the présence of 
défendants' counsel or their expert. So many processes are known 
by which oils can be purified and deodorized. Thèse experts were 
produced, and sweetened oil was offered in évidence as the resuit of 
their experiment. Now, an experiment, to be satisfactory to the 
court", ought either to be performed in its présence, or else the évi- 
dence ought to be entirely satisfactory that the materials used were 
genuine and pure, and that the process foUowed was as stated. So 
far as the experiments made by Prof. Chandler are concerned, they 
are satisfactory. The materials offered were produced in évidence, 
and, as before stated, the professer offered to repeat the experiments 
in the présence of the complainant's solicitor, or his experts, or in 
any other way that might be deemed satisfactory to complainant 
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or his counsel. But as to the experiments made on behalf of tàe 
complainant, as before stated, the proof is net so satisfactory, and, 
taken together with ail the testimony in the case, establishes to the 
satisfaction of the court that the process described in the complain- 
ant's patent will not produce the resuit claimed. To sustain this 
conclusion of the court as to the unsatisfactory character of thèse 
experiments, the testimony shows that, by the Canadian process, oil 
that will "stand the doctor" may be produced. Archibald McDonald 
and William Holgate, two witnesses in the case, both swear posi- 
tively that the caustic soda used in the chemical mixture put into the 
oil was the doctor, viz. plumbate of soda, which is composed of caus- 
tic soda and litharge (or oxide of lead) mixed together. So that by 
using the old and well-known Canadian mixture of litharge and 
caustic soda, by which ail their oil is made to "stand the doctor," 
together with copper compound in inordinate quantities, complain- 
ant got a little oil by distillation that stood the test of litharge and 
soda, when applied to it. The testimony of thèse witnesses is uncon- 
tradicted. No one dénies the use of the plumbate of soda, instead 
of caustic soda, in thèse experiments. Complainant refuses to give 
any explanation of their story. But Prof. Chandler testifles that he 
made the same experiments, following just what the witnesses say 
Kennedy used, and he got no oil that would "stand the doctor." He 
also made experiments, and substituted plumbate of soda for caustic 
soda, and some fractions of oil, caught in samples, did "stand the 
doctor." Af ter the testimony of the witnesses was taken as to the 
experiments at Petrolia, Prof. Chandler read that testimony, and 
then made experiments to détermine whether the results testifled 
to by them could hâve been reached by the process claimed in the 
patent. He was convinced that the results they did reach were 
brought about by the substitution of plumbate of soda for caustic 
soda in making up the Canadian mixture by which the oil was tried. 
His experiments completely confirmed him in this conclusion. He 
says; 

"There Is no other explanation to reconcile the results allégea to Lave been 
obtained with tbose which hâve followed my own investigations and experi- 
ments on the subject. It was the testimony of thèse witnesses that led me to 
make the experiment with phimbate of soda (the doctor), as some of them 
stated the plumbate of soda was the material used, in the still with the oil." 

After carefully examining the testimony with référence to the 
complainant's experiments, and those of Prof. Chandler on behalf 
of the défendants, I hare corne to the conclusion that the patentée 
did not describe in his spécifications, or state in his claims, a pro- 
cess which would produce the resuit contended for by him. I there- 
fore find that there is not sufflcient proof of novelty to sustain the 
patent, and that the same is invalid. 

The proof of infringement is also déficient. The burden of mak- 
ing out the charge of infringement resta, of course, upon the com- 
plainant. This is well settled by repeated adjudications of the 
courts, and does not require the citation of authority. Complain- 
ant's witnesses substantially admit that the défendants do not use 
either caustic soda or common sait in their process. They do use a 
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copper scale, some sort of metallic copper, but not a sulphate of cop- 
per. The complainant claims that his process produces oxide of 
copper. Prof. Chandler testifies distinctly that it produces hy- 
droxide of copper. Complainant cannot now claim that thèse are 
équivalents, because there is no proof in the record to show it. That 
they are not to be regarded as the same thing, in a pateflted process, 
we refer to the case of Hills v. Gaslight Co., 9 Jur. (N. S.) 140. In 
that case the plaintiff claimed as his invention "the purifying of gas 
from sulphuretted hydrogen, etc., by passing it through the precip- 
itated or hydrated oxides of iron, from whatever source obtained." 
The défendants in that case used for the purification of their gas a 
natural product or substance found in Ireland, called "bog ocre." It 
was held that the use of bog ocre, so long as the same was used in 
its native state or condition, was not an infringement of complain- 
ant's patent. The patent calls for the ingrédients in iixed propor- 
tions, viz. 1 pound eacli of sulphate of copper, caustic soda, and 
common sait, dissolved in 2 gallons of water, for every 40 gallons of 
oil to be treated. It is to be noted that in Kennedy's experiments 
no regard was paid to the proportion of thèse ingrédients. Now, in 
a process patent, the proportions, if fixed, must be substantially used 
in the infringing process, to make the user liable. Tyler v. Boston, 
7 Wall. 327. As before stated, the proof of infringement in this case 
is very unsatisfactory. A hard, metallic substance was produced by 
the complainant's witnesses as the dry oxide of copper used by the 
défendants. It is a solid compound of iron oxide and copper oxide. 
and, to mix it with the oil to be treated, it must flrst be ground to 
powder, and only a small part of the copper can be utilized. Ken- 
nedy himself says in his testimony that not more than one-flfth 
of it can be so used. Kennedy dissolves his chemicals in water, in 
order to cause them to mix with the oil. The substance which it is 
alleged the défendants use cannot be dissolved. There is no claim 
that the proof shows the use of any soda or sait by the défendants. 
The solution in water. is an essential step in the Kennedy process. 
and obviously cannot be used by the défendants. The next step of 
Kennedy's treatment is thus described in his patent: 

"Thls solution [of blue vitriol, caustic soda, and sait in water], with its 
precipitate, is then put in the still with the oil, and when the oil boils the 
precipitate (oxide of copper) dissolves, and combines with the sulphur of the 
oil, formlng sulphide of copper, which, with the greater portion of the solu- 
tion remaining in the oil, settles to the bottom when the oil is cool, and can 
be drawn off." 

It cannot be claimed that this boiling of the oil is distillation, for 
it précèdes distillation, which occurs after the oil has become cool 
and the precipitate settled. If distillation was meant, the gîil would 
hâve passed out of the still in vapor, so that there would be no oil 
left in the still for the greater portion of the solution to remain in 
and settle to the bottom. Again, the boiling point of water is so 
much lower than the boiling point of the oil that the water would 
ail be evaporated before the oil was distilled. Therefore it would 
be impossible to draw ofE the solution from the oil. It is évident, 
therefore, that the oil is to be heated, and the solution and combined 
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Chemicals drawn off, before tlie distillation of the oil takes place. 
The last step is the removal from the oil of a trace of the soda, cop- 
per, and sait, which is effected by washing with water, sulphuric acid, 
and soda, This trace, it will be noted, must be held in combination 
mechanically, which shows that the ingrédients had not united with 
the sulphur of the oil, or they would hâve been precipitated. As 
before stated, there is absolutely no proof that the défendants used 
any one of thèse several steps of treatment. There can, therefore, 
be no infringement by the défendants of the patent in suit, as they 
do not use the ingrédients in the same proportion, and the oil is not 
treated in the same way. It will be observed, from the reading of 
the bill, that the défendants are not called upon by interi'Ogatories 
for any disclosure of the process used by them in curing their oils. 
The complainant has therefore chosen to rely entirely upon his own 
witnesses to show infringement. Many of thèse witnesses were men 
formerly in the employ of the défendants. They described the pro- 
cess used to the best of their knowledge, and they are, no doubt, 
truthfui in their statements; but they are not intelligent, — are not 
able to give any connected and satisfactory aceount of the process 
used. For instance, ail thèse witnesses concur in the statement that 
some hard, metallic substance was used, after being burned and 
ground. One witness (Henry Miller) produces a pièce of this com- 
pound, which he says he got from the floor of the mill of the défend- 
ants, where they were dumping the sacks in which the material 
came. Another witness (Huntz), also called by the complainant, 
when shown this compound, déclares that it is nothing like that 
used by the défendants; that he never saw anything like it about 
their works; that it was not like it in any way, and not like it in 
weight. This kind of testimony may be sufQcient to create a sus- 
picion that the défendants are using, to some estent, some of the in- 
grédients embraced in the complainant's patent and process, but it 
is not of a character to justify a court in finding infringement. A 
mère guess at a process used, or a description of a process, by an 
ignorant witness, without clearly showing the Chemical combinations 
that are used, is not suflficient to overthrow the testimony of such a 
learned expert as Prof. Chandler, who, after reading the testimony 
of thèse witnesses, undertook to carry out the process they described, 
and testifles that it did not resuit, in any instance, in curing the oil 
so as to make it a marketable product. Thus, Mr. Kennedy himself, 
in commenting upon the testimony as to the défendants' process, 
says: 

"That to dissolve the copper is the only good process that he knows of ; the 
grlnding it up is a cumbersome waste of material because in that state 
they cannot get the benefit of ail the copper at ail,— I don't belleve, one-fifth 
of the copper. You can't get It fine enough. There is a heavy waste in burn- 
ing this oxide of copper every time, which can only be repaired by adding 
new material— fresh copper— to it." 

Kennedy's process, to repeat again, is to take equal parts of sul- 
phate of copper, caustic soda, and common sait, dissolve in water, 
and put the solution into the still with the oil, beat the whole to the 
boiling point, let it cool, and draw off the chemicals, and at that 
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stage of th.e process the work of desulphurizing and sweetening thé 
oil is complète ; ail that remains being to remove any trace of copper, 
soda, and sait remaining in the oil, by distillation, or the ordinary 
sulphuric acid treatment. Now, the process testifled to by the com- 
plainant's witnesses as that which is used by the défendants is to 
take their ingrédients, whatever they may be, bnrn them to a red 
heat in a f urnace, then take them to a crusher, and crush them, then 
to another furnace, and burn them again, and then to a mill, and 
grind them, then to a boiter and sifter, and sift them to a fine pow- 
der, like flour; and this powder is applied by putting it into the oil, 
and pumping it into cylinders attached to the stills, throngh which 
the vapor must pass during distillation, and contact thus obtained 
with the vapor, in one case, and in the other case, after the oil is dis- 
tilled, applying the compound to the distillate in a sweetening still, 
with a drag in motion to keep it stirred up, and distilling again in 
the présence of the compound. There is no similarity in thèse treat- 
ments, and the latter cannot, in any manner, be claimed to be an in- 
fringement of the former. But the complainant's experts insist that 
the two processes are chemically the same, Mr. Alexander claiming 
that "the essence of the patent, in both cases, consists in the law of 
nature that the oxide of copper combines with sulphur to form sul- 
phide of copper," and Mr. Schultz claiming that, "chemically speaking, 
there is no différence between the two processes. Both use oxide 
of copper, and hâve used it to produce the same resuit. They man- 
ufacture oxide of copper, then they mix this with sour oil, apply heat 
so that the sulphur in the oil will combine with the oxide of copper. 
After that, they separate the oil from the residue." The claim on 
behalf of the complainant is, then, that the two processes produce the 
same resuit; that the burning of the copper scales by the défendants 
in the open air forms oxide of copper. Kennedy produces the same 
resuit by dissolving the sulphate of copper, caustic soda, and sait. 
But both Alexander and Schultz ignore the claim of the Kennedy 
patent that the desulphurizing agents form a mixture, by aqueous 
solution of thèse three ingrédients, which, when applied to the oil, 
and the whole heated, will complète the desulphurization. They ig- 
nore the method of application, the quantities of the ingrédients used, 
and the important f act that the testimony shows that the défendants 
do not use the ingrédients named in the patent in any combination 
whatever, and do not apply them in the same way, or in any other 
way. Considering ail this testimony, Prof. Chandler says : 

"I understand the -witnesses for complainant to testify that distillation is 
always an essential feature of the process of purification employed by the 
défendants. It is a fact that the oil undergoing purification, as testifled to 
by complainant's witnesses, is, in the vapor form, In the présence of défend- 
ants' compound; the compound being in the still, or in the cylinders connected 
with the still. In the patent in suit there is no suggestion of treating the oil 
while it is in vapor form, or of the oil being, in vapor form, in contact with 
the purifying solution. On the contrary, it is clear that the oil is to be in 
llquid form while it is in contact with the purifying solution, and the solution 
is to be drawn off before the oil is subjected to any further treatment. In 
one case, the further treatment is simply treatment with acid; in the other 
case, it is distilling. The ihference I draw from the description in Kennedy'» 
patent is that the alleged purifying material is to be drawn off (Une 30) and 
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the oll then distilled (Une 31); that it is not the intention of tlie Inventer ta 
distlll the oil nntil after the solution contalning the Chemicals shall hâve been 
•withdrawn. This is consistent with the theory of the process in the patent, 
for he says that the purification takes place vphen the oll Is brought to a 
boiling température; that the sulphui- combines with the copper, and settles 
to the bottom with the greater part of the solution. There Is no object, there- 
fore, In leavlng the solution In contact with the oil during the process of dis- 
tillation, but serions objections to it, especlally the danger and dlfficuJty of 
distilling oil In contact with water and a sédiment of the character of the 
precipltate contalned In the Kennedy solution. First, the danger of bolllng 
over, on account of the dlfflculty of regulating tte distillation in such mix- 
ture; second, the danger of precipltate caking on tlie bottom, bumlng ont 
the stlU. It is évident, therefore, that the intention of the Kennedy patent 
is not that the oil should be distilled in contact with the solution, but that the 
purifying solution should be withdrawn from the stlU before distillation Is 
undertaken. This is also shown by the statement beginning on hne 35,— 
that, Instead of distilling the oil to remove the traces of soda, copper, and 
sait, they may be washed ont with water, sulphuric acid, and soda." 

In view of this important testimony, the language of Judge Dyer 
in Eowell v. Lindsay, 6 Fed. 290, has direct application : 

"It Is a settled rule of law that, where a patent is for a combination of 
known parts, it Is not infrlnged by the use of any number of the parts less 
than the whole; for the patent, In every such case, is for that identlcal com- 
bination, and nothing else, and a conablnation of any less number of parts is 
a différent thing. ïhe combination Is an entlrety. Uniess it is maintalned 
aa such, the whole invention falls. If one of the éléments is given up, the 
thlng claimed disappears. The différent parts may perform more or less 
important funetlons, but each and ail are essentlal to make the thlng which 
the patentée has claimed as hla invention." 

It appears clear from this testimony that the proof as to infringe- 
ment is wholly wanting. There is nothing to show that the défend- 
ants use an aqueous solution, of equal parts or unequal parts, of 
copper, soda, or sait, and nothing to show that they apply the ingré- 
dients in such solution to the oil; nothing to show that they heat the 
oil and the solution to the boiling point, and then allow the whole 
to cool, and the chemicals to settle, and draw them off; nothing to 
show that they distill and remove the trace of metallic matter held 
in the vessel mechanically. But it does appear from the testimony 
of the complainant's wifnesses that the défendants do not use either 
the soda or sait in their process for desulphurizing petroIeum. It 
is shown afBrmatively from complainant's witnesses that the défend- 
ants keep the oil in their stills continually agitated, and that if this 
agitation ceases the oil begins to smell badly. This is sufflcient to 
show that the défendants' process is entirely différent from that of 
the complainant. For thèse reasons, the court reaches the conclu- 
sion that there is no proof of infringement, and that the bill must 
therefore be dismissed. 

I hâve given this case very careful considération. I recognize the 
fact that the complainant has labored under some difflcultiesinprose- 
cuting his suit. I hâve repeatedly extended the time for him to de- 
posit money to secure the costs in the case, and given him every in- 
dulgence and every opportunity to présent ail his testimony, and to 
procure it in the most expeditious and economical manner. But I 
am impressed with the fact that he has wholly failed to make out his 
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«ase, and that the conclusion reached by thé court is abundantly 
justiûed by the évidence in the case. A decree may therefore be pre- 
pared, dismissing the bill, as bef ore stated. 



OHIO RARE CO. v. DAYTON FABM IMPLEMENT CO. 

(Circuit Court, S. D. OMo, W. D. July 22, 1895.) 

No. 4,587. 

1. Patents— NovELTT and TJtilitt— Disk Hahrows. 

An arrangement of the two gangs of disks in a disk harrow, havlng 
outwardly curved disks, whereby one gang is placed in advance of the 
other, and the Innermost disk of the rear gang travels between the tracks 
of the two inside disks of the other gang, so as to leave no ridge between 
the gangs, and cultivate the ground evenly. which resuit had never be- 
fore been attained, held a novel and usef ul invention. 

5. Samb — Infrinqbmekt. 

A clalm for a disk harrow, havlng the ends of the two gangs of disks 
overlapping, with the ihnermost disk of one gang "working between the 
innermost two of the other, substantlally as herein described," is not 
restricted so as to requlre that euch disk should revolve bodily between 
the other two, but Is infringed by a harrow In which the innermost disk 
of the rear gang follows between the tracks of the inner two disks of the 
other, though not so near as to hâve any part of it between them. 

3. Same — Hakkows. 

The Dorsey patent, No. 344,950, for an improvement in disk seeders and 
cultlvators, held not antlcipated, valid, and infringed. 

4. Samb. 

The Lîttle patent, No. 418,199, for an improvetaent in disk harrows, 
and relating especially to the construction of a hinge for coupling tlie 
gangs of disks to the main f rame, is vold, as involvlng merely mechanical 
skill. 

This was a bill by the Ohio Rake Company against the Dayton 
Farm Implement Company for alleged infringement of two patents 
relating to disk harrows. 

Joseph G. Parkinson, for complainant. 
Stem & Allen, for défendant. 

SAGE, District Judge. This is a suit on two patents, owned by 
complainant, — No. 344,950, issued July 6, 1886, to Basil C. Dorsey, for 
an improvement in disk seeders and cultivators; and No. 418,199, 
issued December 31, 1889, to P. E. Little, for an improvement in 
harrows. The Dorsey patent relates to a construction of disk har- 
rows wherein two gangs of disks are pivoted to the main beam, one 
in advance of the other, and one gang arranged to overlap the other. 
The Little patent relates to a particular construction of hinge for 
coupling the gangs of disks to the main frame of the harrow. The 
only daim alleged to be infringed in the Dorsey patent is the flrst, 
which reads as follows: 

"The disk gangs, G. the disks or cutters of which are cupped or concaved 
outivardly to throw the dirt from the center, said gangs havlng their inner 
or adjacent ends overlapping, wlth the Innermost cutter or disk of one 
woi-klng between the innermost two of the other. substantlally as herein de- 

«cnoeu. • 
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The défenses are (1) noninfringement; (2) lack of novelty, if the 
claim is to be broadly construed. Counsel for défendant call atten- 
tion to diagram in Fig. 3 of the letters patent, to which the patentée 
in his spécification refers as "a diagram showing the overlapping 
feature of the disk gangs," and contends that the two gangs of disks, 
as shown in the diagram, in addition to merely overlapping, bear a 
peculiar relation to each other, in that the innermost cutter of one 
gang is located bodily between the innermost two cutters of the 
other gang. He aiso calls attention to his claim that the construc- 
tion of the harrow shown is such that no change of angle of the 
gangs to the Une of draft can alter this peculiar relation of the in- 
nermost disks, which détermines the place of the one actually and 
bodily between the other two. 




The Dorsey patent is for an împrovement In "disk seeders and 
cultivators." The invention consists of a frame upon the under 
side of which are adjustably secured at an angle to each other two 
shafts carrying disks. Thèse disks are concaved or cupped out- 
wardly, and held in position by Intervening spool-like castings sur- 
roundingtheshaft, the whole construction being called a "disk gang." 
Thèse gangs are so placed that they overlap at their inner ends, the 
innermost disk of one gang tracking between the innermost two of 
the other. In opération, as the machine is drawn across a fleld, 
the disks enter the soil, and, partly sliding therein, tum it over, and 
thoroughly pulverize it, their convex faces, inclined to the path of 
travel, tending to raise and throw f rom them in a shower the earth 
they encounter. This is claimed to be a great Improvement — ^First, 
over tbie old method of cultivating by flrst plowing and then har- 
rowing the soil; second, over ail previous methods of using rolling 
disks to eut and pulverize it. Many déviées hâve been invented and 
patented for accomplishing this resuit by the use of rolling disks. 
x'Vmong the flrst was to use disks dished or saucer-shaped. The 
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next step was to provide two shafts and sets of wkeels or gaags, 
placed at an angle to each other, the tendency of one gang to make 
the machine go in one direction being counteracted by the tendency 
of the other in the opposite direction, so that the machine could be 
drawn straight across the fleld. Sometimes one gang was set in 
front of the other, but generally they were placed abreast, and so 
connected with the frame as to yield to the inequalities in the sur- 
face of the ground. But then, if the disks were cupped outwardly, 
there would be a strip of untilled land between the two gangs, and, 
if they were cupped inwardly, a ridge would be thrown up between 
them, which could not be leveled by the next passage of the ma- 
chine without lapping more than half its width, and doing more , 
than one-half its work the second time. The next improvement 
was to make the frames carrying the disk-gangs overlap a little, but 
this did not remove the difiSculty. It only resulted in making the 
ridge narrower. Then — and this was as early as 1876 — ^it was at- 
tempted to remedy this defect by abandoning the end to end ar- 
rangement of the gangs, and placing them tandem instead of abreast. 
The resuit was to reduce by one-half the width of the strip har- 
rowed, without reducing appreciably the draft of the machine; so 
that arrangement was abandoned, and the gangs continued to be 
constructed abreast, with their disks cupped towards the center, 
which involved the objectionable ridge in the middle. 

It is claimed that no remedy that was not fatal to the practical 
success of the machine was provided by any of the numerous in- 
ventors working in the art until Dorsey, by his patented machine, 
presented a simple and effective one. He, it is claimed, discovered 
that by placing the gangs at proper counterbalancing angles and 
approximately abreast, so as to work over an area as wide as their 
aggregate space, but with one gang slightly ahead of the other, and 
the ends overlapping just enough to enable the innermost disk of 
one gang to do its work between the innermost two disks of the 
other, the ground would be equally and evenly tilled, without leav- 
ing any ridge or uncultivated strip. The invention is described in 
the spécification as follows: 

"The disks are concaved or cupped outwardly, so that they throw the dirt 
from the center. The Inner or adjacent ends of the disk gangs, it will be 
speclally observed, overlap; the end disk of one gang operating between 
the end two of the other gang. This is an important feature of my inven- 
tion, as it effects a resuit which, so far as I am aware, has never been done 
by a disk cultivator. Generally, the disk gangs abut as near as possible. 
If the disks are cupped outwardly, the Innermost of each gang, throwing 
from the center, leaves a strip of uncultivated ground, while, if they are 
cupped inwardly, they throw up a ridge in the center, by reason of not being 
adapted, on account of their shape, to be brought close together; but by 
overlapping them, as I hâve shown, and cupping them outwardly, nelther 
of thèse results follows, but the center is cultivated equally with the sides." 

The court is of opinion that upon the record the complainant's 
device is novel and useful, and that it is patentable. That it is pat- 
entable seems to be conceded on behalf of the défense, which rests 
upon the proposition that the claim is not to be broadly construed, 
and is good only for the particular construction described and 
claimed; that "is to say, to cover only a harrow showing two gangs 
of disks, not merely overlapping, but so adjusted that the innermost 
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«utter of one gang is located bodily between the innermost two cut- 
ters of the other gang. It is claimed for the défendant that the 
alleged infringing harrow is not of this particular construction; 
that, while the disk gangs overlap, so that in opération the eut or 
traek of the innermost disk of one gang is between the euts and 
tracks of the innermost two disks of the other gang, the innermost 
disk of one gang is not located between the innermost two disks of 
the other gang. 

' The defendant's machine is provided with two diagonally ar- 
ranged disk gangs, the disks being cupped or concaved outwardly 
to throw the dirt from center. The inner ends of the gangs overlap. 
The innermost disks of the rear gang work between the innermost 
two of the other gang. As it is expressed in the brief for défendant: 
"In opération, the eut or track of the innermost disk of one gang is 
between the cuts or tracks of the innermost two disks of the other 
gang, but the innermost disk of one gang is not located between the 
innermost two disks of the other gang." Now, saj counsel, if the 
words, "the innermost cutter or disk of one working between the 
innermost two of the other," are merely words of description of the 
opération of the harrow, if they are merely for further explanation, 
as contended for complainant, and the claim is to read as if thèse 
words were omitted, then defendant's harrow infringes; but if 
thèse words are words of limitation, and are intended to limit the 
structure to the peculiar one shown in the drawings, iu which the 
innermost cutter of one gang is bodily located between the inner- 
most two disks of the other gang, then defendant's machine dop** 
not infringe; and this entirely irrespectire of the question whethe* 
Dorsey was the flrst to in vent, and therefore entitled to a paten: 
for, an overlapping disk harrow, broadly considered. 

The defendant's contention is that the limit of Dorsey's patent iti 
to a disk harrow in which the innermost cutter of one gang is 
located bodily between tbe innermost two disks of the other gang. 
Counsel call attention to the fact that the application as originallj 
flled contained three claims intended to cover the overlapping fea 
tures of Dorsey's harrow, as follows: 

(1) "The disk gangs, G, overlapping at their inner or adjacent ends sub 
stantlally as hereln described." 

(2) "The disk gangs, 6, the disks or cutters of which are cupped or con 
caved outwardly, to throw the dirt from the center; said gangs having their 
inner and adjacent ends overlapping, substantially as herein described." 

(3) "The disk gangs G, the disks or cutters of which are cupped or con- 
caved outwardly, to throw the dirt from the center; said gangs having their 
inner or adjacent ends overlapping, with the innermost cutter or disk of one 
working between the innermost two of the other, substantially as herein de- 
scribed." 

Thèse claims were objected to in view of patent to Mshwitz, De- 
cember 7, 18C9, for revolving harrows. Claims 1 and 2 were then 
erased by Dorsey, but he insisted that, as to the third claim, it was 
not met by Nishwitz's patent, because that patent "does not de- 
scribe or show the gangs so arranged that the innermost cutter or 
disk of one gang works between the innermost two of the other 
gang. This claim, which spécifies the location of the parts so clear- 
ly, should receive favorable action." Thereupon the patent was al- 
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lowed with original claim 3, which became claim 1. I do not think 
that the complainant's patent is subject to tlie limitation sought to 
be placed upon it The language relating to the opération of the 
disk gangs is, '"With the innermost cutter or disk of one working 
between the innermost two of the other, substantially as herein de- 
scribed." That refers, in its true construction, to the placing of the 
flrst disk mentioned so that it works between the paths in which 
the other two work. It is a perversion to construe it as referring to 
the transTerse distance between the axes of the disks, or the distance 
which one will travel in advance of the other. The defendant's 
machine is practically a copy of the patented machine in respect to 
the subject-matter of this daim, and, if the claim is valid, is an in- 
fringement. 

Various patents are introduced in anticipation of the patent sued 
upon. The flrst to which defendant's expert refers is the îîishwi>tii 
patent of 1869. That has notking in common with the patent in 
suit, except the concaved disks, and they are concaved outwardly, 
instead of inwardly. The gang frames oyerlap, but the innermost 
disk of one does not work or track between the innermost disks of 
the other, and the object of the Dorsey invention is in no respect 
attained. 

In the patent to J. F. Pond of May 9, 1871, two séries of cutters 
focus to each other, but do not overlap. Neither is set in advance 
of the other, and therefore they cannot overlap. The cutters are 
plain, flat disks, not cupped, having no capacity to throw the dirt 
in any way except by the mare angle of their planes to the line of 
travel. There is no anticipation in this device. 

In the patent to F. Bramer, June 24, 1873, there are two disk 
gangs, but the disks are cupped outwardly and the gangs do not 
overlap each other, although the beams do overlap. The same may 
be said of the patent to S. G. Eandall, March 18, 1873. Bramer"» 
patent (185,209) of December 12, 1876, shows two gangs arranged 
one in front of the other, to give a double harrowing over one path 
of the machine, the inventor's invention being that one gang operat- 
ing on the soil should move the dirt in one direction and the foUow- 
ing gang should move it in the reversed direction. The Bramer 
patent of July 2, 1878, is not an anticipation. It has a double gang 
disk harrow in which the gangs do not overlap, and in which the 
disks are cupped outwardly. 

In the Naramore patent of April 19, 1881, there are no disks at 
ail, but mère quadrants, which are really cutting teetli, strung on 
shafts. There is nothing hère in anticipation of the complainant's 
patent; nor is there in the patent issued to Wilson on the 30th of 
December, 1884, for revolving harrow, which shows two gangs, sep- 
arated from each other endwise, and having disks cupped inwardly. 
The two gangs converge to a focus, rendering overlapping impossi- 
ble. My conclusion is that the complainant's patent is valid, and 
that the défendant infringes. 

The Little patent relates to hinges for gang frames of disk har- 
rows, and, as stated by the patentée in liis spécification, "it consists 
in a peculîar construction of the hinge which connects the gang 
beam to the frame bar, whereby the united pivot serves both as the 
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pivot for the vertical play of the gang beam and for its angular ad- 
justment." The hinge is a combination of tbe following éléments: 
A plate having uptumed ears, and rigidly secured to the gang 
beam; two angle brackets secured to the frame bar, from which 
dépend two flanges, which lie by the side of the uptumed ears, one 
of the flanges having an eye through it and the other a horizontal 
slot, and a movable boit which passes through the slot, the two ears, 
and the eye, and is held there by a split cotter passing through its end 
or otherwise. The two angle brackets may be made in one, thus mak- 
ing a channel bracket; or in their place may be substituted simply 
a flat plate having the two depending flanges. The object of this 
hinge is to allow the gang beam to swing horizontally for the vari- 
ation of its inclination to the line of draft, and also to swing or tilt 
vertically so as to follow the undulations of the ground. 
The claims alleged to be infringed are: 

"(1) The combination, substantlally as lierelnbefore set forth, wlth the 
double-jolnted hinge, one member of which bas an eye at one side and guide 
slot at the other, and the other member of which carrles ears, of the remov- 
able pin or boit passing through said guide slot, ears, and eyes to unité the 
members together and serve as a pivot pin. 

"(2) The combination, substantlally as berelnbefore set forth, of the plate, 
F, having ears, the lug, h, provided wlth an eye, the flange, 1, provlded with 
a horizontal guide slot, ears, and eye." 

Except as to its alleged novelty with respect to the eye and slot, 
there is nothing new about the Little hinge. It was common to 
use substantially this kind of joint, even in disk harrows, prior to 
the date of the Little invention^ and for the same purposes; but 
usually the horizontal swing of the disk beam and the gang was 
accomplished by providing one pair of ears with a vertical shank, 
which could operate in one or the other of the beams. 

Patent No. 138,301, issued April 29, 1873, to Augustus C. Tower, 
for improvements in machines for pnlverizing soil ; patent No. 146,- 
224, to Edwin Bayliss, January 6, 1874, for improvement in wheel 
harrows; patent No. 413,539, issued October 22, 1889, to William 
H. Nauman, for disk harrow; and patent No. 312,722, issued Feb- 
ruary 24, 1885, to E. Powler Stoddard, for wheel harrow, — are re- 
lied upon as anticipations of the Little invention. It is only neces- 
sary to refer to the feature of the Stoddard patent, which relates to 
a hinge joint for the purpose sought to be attained by the Little 
joint. The construction of the joint of the Stoddard patent is as 
f ollows : 

"To the under side of the main beam, at each end, where the joint is to be, 
a! plate is bolted, having at its front and rear a pendent ear. One of the 
ears is narrow, and the other is wide, and représenta a segment of a circle 
of which the short ear is the center. A spindle engages thèse two ears. The 
end which engages the segmentai ears is at liberty to move horizontally 
through the spindle as a center of the sweeplng motion. To the top of each 
beam which carrles disks a plate Is bolted at an intermediate point in the 
length of the beam. This plate is united to the spindle, and is incapable of 
auy motion with référence to the spindle except the pivotai motion on a 
horizontal axis. The two plates are therefore articulated to each other by 
means of the spindle, and a universal hinge joint is formed. The spindle. 
as a spindle, forms the axis on which the tlpplng motion takes place, and 
the sweep of the spindle In the segment of the upper plate provides the 
vertical axis on which the adjustment for obliquity takes place." 
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This description, wMch.,;is taken from the testimany of tke defend- 
ant's eiÉpert in a formel* case, described the Little hinge, with only 
the différence that in the Little hinge the spindle is not united to 
the plate which is bolted to the gang beam, although the plate is 
so connected to thé spindle that it "is incapable of any motion with 
référence to the spindle except the pivotai motion on a horizontal 
axis." 

In the hinge joint of the Little patented device, the lower plate 
carries the spindle as in the Stoddard patent, except that in the 
patent the spindle is formed integrally with the spindle plate, whlle 
in the Little patent the spindle plate has a hole to receive the spin- 
dle. Li the Little patent the upper plate has a narrow ear for one 
end of the spindle, and the segmentally recessed wide ear for the 
other end of the spindle. The performance of the parts in furnish- 
ing a universal hinge joint is the same in the two devices. In the Lit- 
tle device the segment-carrying plate — that is, the upper plate — 
is formed in two pièces. In the Stoddard patent it is formed in 
one, which the expert for the défendant, from whose testimony in 
the former case the above statement is taken, justly characterizes 
as "a mère formai expédient to avoid the necessity for cores in 
forming the casting." 

The expert seeks in this case to break the force of this view of 
the two patents by claiming that, while the Little hinge infringes 
the Stoddard patent, it is yfet a patentable improvement over Stod- 
dard. As he expresses ît: "It was a case of Little's saddle on 
Stoddard's horse, the ownership of the saddle conferring noi spécial 
rights to ride the horse.", The answer to this is that the change 
made by Little from the spindle flxed on the lower plate to the loose 
pivot pin, and from the section plate to the slotted plate, involved 
only mechanical skill, and not invention. The court tiierefore holds 
the Little patent invalid. 

Let the decree be prepared, in accordance with this opinion, 
against the défendant for the infringement of the Dorsey patent, 
and for an injunction and account, and dismissing the bill as to the 
Little patent. 



MDLLER V. LODGE & DAVIS MACHINE TOOL 00. 

(Circuit Court, S. D. Ohio, W. D. July 22, 1895.) 

No. 4,633. 

Patents— Limitation of Claim— Inpbingement ov Combination — Tool Hold- 

EH8 FOR LaTHES. 

Tlie patent No. 272,304, for a tool holder for lathes. Is llmited as ta 
claims 2 and 4 by the language thereof, and espeelally, by the use o( réf- 
érence letters, to the particular devices described; and the combination 
Is not Infrlnged by a device which is without some of the parts named, 
or any équivalent thereof. 

This was a suit by Conrad Muller against the Lodge & Davis 
Machine Tool Company for infringement of a patent for a tool holder 
for lathes. 

George M. Finckel, for complainant 

George J. Murray and Wright & Wright, for défendant. 
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SAGE, District Judge. Suit for infringement of patent No. 272.- 
304, dated February 13, 1883, for tool holder for latkes. 

Infringement is alleged of claims 1, 2, and 4, but counsel for com- 
plainant state in their brief that claim 1 may be ignored, and that 
it will sufflce for the purposes of this suit to rely upon claims 2 and 
4, which are as follows: 

(2) "In a lathe, the combination wlth the slide or block, A, and the screw 
spindle, C, of the cross pièce, F, the screw. G, and the nut, H, H', thereon, 
substantially as hereiu shown and described, and for the purpose set forth." 




(4) "In a lathe, the combination with the slide or block, A. and the screw 
spindle, C, of the cross pièce, F, the screw, G, the nuts, H, H,' and a device 
for locking the cross pièce, F, in position on the tracks, substantially as here- 
*n shown and described, and for the purpose set forth." 
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The défenses are noninfringement and anticipation by reason of 
prior public and common use of the dOTice within this country prier 
to complainant's invention, and more than two years prior to the 
application for the patent upon which this suit is brought. Also 
lack of patentable novelty. This last défense, it is stated, is in- 
sisted upon merely for the purpose of limiting claims 1, 2, and 4 of 
the patent to the spécifie éléments set forth therein. As to claims 2 
and 4, which are the only ones relied upon, the éléments which go 
to makë them up are mentioned specifically and by référence let- 
ters, which fact opérâtes to restrict the claims to the particular 
devices described. McCkjrmick Harvesting Mach. Co. v. C. Aultman 
& Co., 58 Fed. 773; Weir r. Morden, 125 U. S. 105, 8 Sup. Ct. 869; 
Hendy V. Iron Works, 127 U. S. 375, 8 Sup. Ct. 1275. The flrst claim 
is defective in that it omits the crosspiece, which is necessary to the 
structure. 

The defendant's device has not the swivel screw of complainant's 
patent, but instead a longitudinally movable screw, which is not 
threaded its entire length to receive nuts that would so clamp the 
bridge between them as to permit any adjustment within the limita 
of the lost motion of the main spindie. It has neither the nut, H, 
nor the nut. H', nor has it any équivalent of this device that could 
be employed to accomplish tke resuit aimed at and attained by 
the patented device. It has instead a stop gauge, The defendant's 
device could not, therefore, work the same as complainant's, as is 
admitted by complainant's expert in answer to questions 243 and 
279 in his déposition. The défendant therefor-e does not infringe. 
The claims being limited to the spécifie device described, and the 
défenses of anticipation and lack of novelty having been avowedly 
made fer the purpose of so limiting the claims, it is not necessary to 
consider them. The bill will be dismissed, at the costs of the com- 
plainant. 



CALIFORNIA FIG SYRUP GO. y. PUTNAM et aL 

(Circuit Court of Appeals, First Circuit. July 26, 1895.) 

No. 131. 

Tbade-Makks — Deceptivb Labblb— Infbingembnt — Equitable Re libf— 66 
Pbd. 750, Affibmbd. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit in equity by the California Fig Syrup Company 
against Kate Gardner Putnam and others to restrain the infringe- 
ment of a trade-mark. The circuit court dismissed the bill for want 
of equity (66 Fed. 750), and the complainant appeals. 
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R. A. Bakewell, Paul Bakewell, Warren & Brandeis, and Louis 
D. Brandeis, for appellant. 

Fish, Eichardson & Storrow, Frederick P. Fish, and James J. 
Storrow, Jr., for appellees. 

Before PUTNAM, Circuit Judge, and NELSON and ALDRICH, 

IMstrict Judges. 



PER CUEJAM. We agrée with the reasoning and the conclu- 
sions of the circuit court in this cause, but we do not wish to be under- 
stood to approve ail the cases cited in its opinion. It is sufflcient to 
refer to Medicine Co. v. Wood, 108 U. S. 218, 2 Sup. Ct. 436, and to 
the underlying principles of Church v. Proctor, 13 G. 0. A. 426, 60 
Fed. 240, decided by this court February 2, 1895, as supporting the 
Une of reasoning found in that opinion. The decree of the circuit 
court is aiïirnied. 



THE MARY H. PACKER. 

BASTON & A. R. CO, v. NEW BNGLAND TRANSP. CO. 

(Circuit Court of Appeals, Second Circuit. February 9, 1894.) 

TCWAGB— LOSS OJ" COAL BARGB— EVIDENCE. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a libel by the New England Transportation Company 
against the steam tug Mary H. Packer, the Eastern & Amboy Rail- 
road Company, claimant, to recover damages resulting from the 
sinking of libelant's coal box N. E. T. Co. No. 42 while in tow of the 
Packer. The district court rendered a decree for libelant in the sum 
of §2,988.80, with interest and costs. The claimant appealed. 

On the ISttt of December, 1891, the tug, which had been eng'aged in towlng 
fleets of coal barges, etc., between Perth Amboy and New York, had 5n tow ^ 
a fleet of several tiers of beats, the libelant's coal box No. 42, loaded with 
coal, being the outslde boat on the port side of the flrst tier. The tow left the 
oil dock near Port Johnson in the Kills early in the morning of the 18th foi- 
New York, and shortly af terwards libelant's boat sank. The évidence of libel- 
ant's witnesses was substantially to the ettectthat the tug and tow had reached 
a point in the Kill von Kull near the New Jersey shore, about opposite New 
Brighton, Staten Island, and abreast of the beacon opposite Constable Hook; 
that the tow was carried very close to the beacon, and that, when just about 
abreast of it, a shock was felt upon libelant's boat, and shortly afterwards 
she began to sink; that the tug was hailed, the towing Une cast offl from the 
injured barge, and the whole tow allowed to drift westward with the tide 
Bome distance, until the boat sank. The testimony in behalf of the claimant 
tended to show that the boat was unseaworthy, and was leaking at the time 
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o( starting out in the morning; that the tow never got as far as the beacon 
lu question, and did not go near enougli to touch any of tlie rocks icnown to 
exist tliere; and that tlie sinliing was due alone to lier alleged unseaworthy 
condition. Tlie foUowing opinion was delivered by Brown, District Judge, în 
the court below: 

"The contradictory statements of Williins, together with tlie déniais of ma- 
terial facts stated by him, lead me to reject his évidence altogetlier. The di- 
ver's testimony négatives the existence of any large stones upon the bottom 
near -where the libelant's boat flnally sank, such as could account for the 
damage done in carrying away a part of her bottom. No reasonable explana- 
tion seems possible, except that which is conflrmed by the direct testimony 
of the libelant's witnesses, viz. that box No. 42 was run upon some obstruc- 
tion In the Kills near the beacon, where It is "well known there are rocks 
whlch might produce just such damage as this, If the beacon was approached 
toc neaj. It Is possible that the water, after the strong nortliwest wind 
blowlng during the night, may hâve been lower than usual, as one of the wit- 
nesses testifies; and, Inasmuch as the eddy begins at the beacon, and the tow 
must hâve been at least 120 feet wide, the fact that after the injury the tow 
drlfted up the Kills with the flood tide Is not Inconsistent with the finding that 
the port side of the tow was so near the northerly shore of the Kills opposite 
the beacon that the after-part of the libelant's boat, which was loaded deeper 
by tlie stem, struck and broke her bottom while passing over one or more 
of those rocks. As no other reasonable account of the accident can be found, 
I must hold that this was the cause of It, and that the pilot of the tug is mis- 
taken as to his distance from the Une of the beacon. Decree for the libelaut, 
with costs." 

Groodrich, Deady & Goodrich, for appellant 
Stewart & Macklin, for appellee. 

Before WALLAOE, LACOMBE, and SHIPMAN, Circuit Judges. 



PEE CURIAM. Decree affirmed, with interest and costs, on 
opinion of district judge. 
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THE THRBE SISTBRS. 

THE RESOLUTE. 

YOUNG et al. v. BONNER et al. (two cases). DOWSETT v. SAMB. WIL- 

SON et al. v. SAME. 

(District Court, D. Oregon. September 24, 1895.) 

Nos. 3,940, 3,941, 3,732, and 3,93T. 

1. Maretime Liens— Sbambn's Wages— Vessbl isr Handb oip Receiver. 

A seaman may aequire a lien for wages by reason of eervices rendered 
while employed by a receiver who bas charge of the vessel, and is employ- 
Ing it in navigation under the orders of the court. 
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2. Samb— Lien in Pator ov Master— State Statuteb. 

Where the state statute gives a lien for wages wlthout exceptlng mas- 
ters from its benefits, the fédéral courts wlll uphold the lien in the case 
of a master employed upon a vessel engaged in plying between points on 
a river at which are statloned agents cloth'ed wlth authorlty to conduct 
the vessel's business, thus leaving the master merely the ordinary duties 
of navigation; for in such case the reason for the admiralty rule giving 
the master no lien does not exist. 

8. Same— State Statdies — Limitations. 

Where a' state statute créâtes a lien which the fédéral courts wîll en- 
force, but provides that the same shall be barred within one year, this 
limitation, being a part of the remedy, is inefCectual and void, sinee the 
state courts ean hâve no Jurisdictlon in such cases. 

4. Same — Assia:^ABii/iTY. 

A lien for seamen's wages will be enforced In the hands of an assignée 
thereof when tber« is no reason to question the fairness of the assignment. 
The New Idea. GO Fed. 294, followed. 

W. W. Cotton, for libelants, in Young et al. t, The William M. 
Hoag and The Three Sisters. 
C. P. Lord, for libelant, in Dowsett v. The Resolute. 
Thomas O'Day, for libelants, in Wilson et al. v. The Resolute, 
W. T. Muir and J. R. Bryson, for claimants. 

BELLINGER, District Judge. The most important question in 
thèse cases, and one that is common to them ail, is the question 
whether a seaman can acquire a lien on a vessel by reason of serv- 
ices rendered while employed by a receiver who has charge of such 
vessel, and is employing it in navigation under the orders of the court 
appointing him. It is argued against the lien that no lien can at- 
tach to property in the custody of the law, and therefore no lien can 
attach to property in a receiver's hands; that to authorize a lien 
the employment must be made or authorized by, and the service must 
be for the benelit„ actual or constructive, of, the owner; that the re- 
lation of the owner to the transaction must be of such a character 
that a right of action in personam can be maintained against him 
to recover the debt sought to be enforced as a lien against bis prop- 
erty, and that it is against the policy of the law to allow admiralty 
to interfère with the opération of a vessel by a court having juris- 
diction to operate it through a receiver. The holding in The Esteban 
de Antunano, 31 Fed. 920, and in The Augustine Kobbe, 37 Fed. 
702, is that, when a vessel is in the custody of the law by an ofBcer 
having her in possession under process, the authority of her owners 
and of their agents, the master and ship's husband, to thereafter 
affect the ship by any conduct or contract to resuit in a lien on the 
ship, is ended. In Parker v. The Little Acme, 43 Fed. 925, it is 
held that when a sherifE having possession of a vessel by virtue of a 
writ of exécution ran the boat a few days without the knowledge or 
consent of the owner no lien would exist in favor of one who acted 
as master and lùlot during the time, but such person must look to 
the sheritï for his compensation. In The Young America, 30 Fed. 
790, the gênerai and well-understood rule was applied that when a 
vessel is arrested in admiralty the law requires that she be safely 
kept by the marshal, and that such oflicer has no authority to create 
or permit charges upon the property beyond such as are necessary 
for its due care and préservation. Thèse cases are relied upoa by 
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tlie claimants as embodying principles necessarily décisive of the 
cases on trial. The rule of thèse cases is against a lien as a resuit 
of an unauthorized employaient of a vessel by an offlcer having her 
in charge. The cases are those of légal custody for safe-keeping 
or for sale under process. The employment of a vessel in such a 
case by the offlcer is not authorized. But when the custody is for 
the purpose of operating the property, of navigating a vessel by a 
court having jurisdiction, there is no reason to distinguish it from 
any other authorized employment. The receiver stands in the re- 
lation of owner. The expenses of his administration of property 
managed by him is always paid out of the assets in his hands, and 
constitute a flrst charge upon it. The court appointing a receiver 
may incumber the property in its custody by the issue of receiver's 
certiflcates, or may otlierwise apply it in its opération. The own- 
er's control is, therefore, not necessary in such a case to the création 
of an obligation enforceable against his property. The objection 
urged in thèse cases has référence to the rights of the owner; but 
the owner's rights are subordinate to the authorized contracts and 
obligations of the receiver in any case, so that the enforcement of a 
claim for wages by a proceeding in rem does not préjudice the owner 
in any right which he otherwise has. 

Does the fact that the wages are earned in an employment by a 
receiver take the case out of the gênerai rule which conféra jurisdic- 
tion upon the admirai ty courts for any reason? It is urged that the 
court appointing the receiver is compétent to protect the mariners' 
rights, and that by taking jurisdiction a court of admiralty inter- 
fères in the administration of the receivership. Maritime liens grow 
out of the necessities of commerce, and when they are for services 
they dépend upon the character of the employment, and thèse are not 
affected by the fact of a receivership. Tlie character of the own- 
ership or control of a vessel cannot in any case affect its liability nor 
lessen the necessity for that crédit which the law of maritime liens 
supplies, nor render less meritorious the services which that law 
compensâtes. Whether the court appointing the receiver might 
hâve l'ovided for the payment of thèse claims, or had the power to 
do so, is not material. It has not done so, and the property is no 
longer in its custody. The right is a subsisting one under the law, 
and this court cannot properly refuse to enforce it. 

Objection is made to the claims of Young and Kaabe on the ground 
that the services rende redby them were as masters, and that for such 
services a lien does not exist. Such is the gênerai rule in admiralty. 
The state statute, however, provides for a lien without exception 
as to masters of vessels. I cannot extend the admiralty exception 
to a case like this created by the state statute, unless the case is 
within the reason that authorizes such exception. The services in 
this case were upon a vessel plying between points in the river, at 
which agents were stationed by the receiver, who were clothed with 
authority to conduct the business of the vessel ; thus leaving to the 
master merely the ordinary duties bt navigation. The master was 
not a représentative of the ship, authorized to croate liens, and is, 
therefore, not within the reason of the rule that leaves him no lien. 
Not do I think that such lien is barred by the limitations of the state 
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statute. That statute provides as follows: "Ail actions against a 
boat or vessel under the provisions of this title shall be commenced 
within one year af ter tlie cause of action shall hâve accrued." Hill's 
Ann. Laws Or. § 3706. This limitation applies to the procédure pro- 
vided for by the state statute. It relates to the remédiai provi- 
sions of the statute. It does not qualify the right of lien, nor con- 
stitute a condition of the lien. The statute provides for actions to 
enforce the liens it créâtes, and it limits the time within which 
such actions shall be brought. Ail thèse provisions which under- 
take to confer upon the state courts this right to bring actions to 
enforce the lien thus created are void. The Hine v. Trevor, 4 Wall. 
555. And the limitation of such actions is therefore necessarily in- 
effectuai and void. 

It is contended that the assignée of the flreman's claim for wages 
for services on the Eesolute cannot enforce the assigned claim ; that 
the lien of a claim for mariners' wages is a personal privilège in the 
mariner, and for the mariner's protection, and is not assignable. The 
authorities are not in harmony upon this point. The assignment of 
a shipwright's lien for repairs is upheld in Park v. Hull of the Edgar 
Baxter, 37 Fed. 219, and that of a mariner's lien for wages is upheld 
in The New Idea, 60 Fed. 294. I am of the opinion that the lien of 
mariners for wages should stand upon the same footing with those 
of other laborers upon vessel s and of material men. When the serv- 
ices are rendered, and the right is perfected, the assignability of a 
thing enhances its value, and a nonassignable character given to a 
mariner's lien is more likely to injure thau protect the owner. When 
the services are rendered, and the right is perfected, there is no 
more reason to deny the mariner's right to dispose of this property 
than there is of any other belonging to him. The law guards him 
against imposition without imposing disabilities upon him in the 
enjoyment of his property and rights. Unless the assignée is a 
speculator, or there is other reason to question or suspect the fairness 
of the transaction, the lien for wages in the hands of the assignée 
should be enforced. 

The exceptions to the libels are overruled. 



BOLDEN V. JENSEN et al. 

(District Court, D. Washington, N. D. August 27, 1895.) 

Impkisonment for Dbbt — Action for Unliquidated Damages — Admiealt y 
Phocbsb. 

The statute abollshing Imprisonment "for debt" on process from the 
fédéral courts in states where imprisonment for debt bas been abolished 
(Eev. St. § 990), and the amended forty-seventh admiralty rule, which 
abolishes Imprisonment "for debt," under admiralty process, in like cases, 
are inapplicable to cases involving demands for unllquidated damages, 
and hence do not affect the power of the fédéral courts, sltting in ad- 
miralty, to issue a warrant of arrest as process for compelling défendants 
to respond to a claim for damages for personal injuries and cruelty in- 
flicted on a seaman. Hanson v. Fowle, Fed. Cas. No. 6,042, foUowed. 
The Carolina, 14 Fed. 424, Chiesa v. Conover, 36 Fed. 334, and The Bre- 
mena, 38 Fed. 144, disapproved. 

This was a libel in personam by Louis Bolden, a citizen of the 
United States, against A. Jensen and I. M. McLean, the master and 
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owaer of the Gliileau sbip Atacama, to recover damages for Per- 
sonal injury and cruel ty inflicted on the libelant while serving on 
board said vessel as a seaman. 

Pursuant to admiralty ruie 2, promulgated by the suprême court, a simple 
warrant of arrest was issued, and the défendants were taken Into custody, 
and admitted to bail. Upon entering a spécial appearance by counsel, for 
the purpose of the motion only, the défendants moved the court to quash the 
warrant of arrest, and to discharge them and exonerate thelr suretiea, for 
the reason that said writ was improvidently issued, and the same Is contrary 
to law and the admiralty raies. The court refused to entertain said motion 
unless the défendant would first enter a gênerai appearance, which was done, 
and thereupon, after argument, said motion was submitted to the court for its 
décision thereon. 

A. R. Coleman, for libelant. 

W. F. Rupert and Thomas Fitzgerald, for défendants. 

HANFORD, District Judge." The argument for the défendants 
upon this motion is founded upon section 990, Rev. St., which pro- 
vides that "no person shall be imprisoned for debt in any state, on 
process issuing from a court of the United States, where by the 
laws of such state, imprisonment for debt has been or shall be abol- 
ished," and the amended forty-seventh admiralty rule, which pro- 
vides: "* * * And imprisonment for debt, on process issuing 
out of the admiralty court, is abolished in ail cases where, by the 
laws of the state in which the court is held, imprisonment for debt 
has been or shall be hereafter abolished, upon similar or analogous 
process issuing from a state court," — and the seventeenth section 
of article 1 of the constitution of this state, which déclares that 
"there shall be no imprisonment for debt, except in cases of ab- 
sconding debtors." 

Thé statute and the rule refer only to imprisonment for debt, and 
do nôt aflect the power of the court to issue a warrant of arrest as 
process for compelling défendants to respond to a claim for un- 
llquîdated damages, which is net a debt, any more than it restricts 
the power of the court to imprison défendants for nonpayment of 
fines or by way of punishment for contempt. The word "debt," 
when used in a statute, without some plain or explicit déclaration 
making it applicable thereto, does not include taxes nor claims for 
unliquidated damages. The légal définition of the word is opposed 
to unliquidated damages, or a liability in the sensé of an inchoate 
or contingent debt, or an obligation not enforceable by ordinary 
process. Rap. & L. Law Dict.; Cooley, Tax'n, p. 13; Lane Go. v. 
Oregon, 7 Wall. 71-81. In the case of The Kentucky, Fed Cas. No. 
7,717, Mr. Justice Nelson, in discussing the admiralty rule above 
quoted, says that the rule was drawn with great care, and for the 
express purpose of conforming the practice in suits sounding in con- 
tract, in the district court, in admiralty, as to the arrest and im- 
prisonment of the person of the défendant, to that of the state for 
like or analogous cases; and he interprets the rule thus: 

"That is, if a défendant in the state court is exempt from Personal arrest 
and imprisonment on ail process, whether mesne or final, in cases sounding 
in contract, then the défendant lu admiralty will, in ail such cases, be in like 
maoner exempt" 
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This exposition of the rule by one of its autliors may well be re- 
garded as authoritative and controlling. Counsel for tbe défend- 
ants bave clted Tbe Carolina, 14 Fed. 424, Cbiesa v. Oonover, 36 Fed. 
334, The Bremena, 38 Fed. 144, in which courts entitled to very bigh 
respect bave sustained bis position on tbis motion, but apparently 
without givir.g considération to tbe proper définition of tbe word 
"debt" as used in tbe statute and the admiralty rules under con- 
sidération. Notwitbstanding tbese autborities, my judgment is not 
in accord witb tbe défendants' contention. On tbe contrary, I prê- 
ter to follow tbe décision made, in tbis circuit, by Judge Deady, in 
tbe case of Hanson t. Fowle, Fed. Cas. No. 6,042, in wbicb tbe sub- 
jeet is learnedly and exbaustively treated. Tbe motion is denied. 



BURRILL et al. v. CROSSMAN et at 
(Circuit Court of Appeals, Second Circuit July SO, 1895.) 

1. Shippinq — Charter Party — Cesser op Chartereb's Liability. 

A charter partj' provided that the vessel ehould be discliarged at a specl- 
fled rate per day; that for each day of détention a specifled deinurrage 
Bhould be pald; that bills of ladlng should be signed as presentcd. without 
préjudice to the charter; that the vessel should hâve an absolute lien 
upon the cargo for freight and deinurrage; and that the charterers' Ua- 
bility should cease when the vessel was loaded, and bills of lading slgned. 
The charterers presented, and the master slgned, bills of lading providing 
for paying freight, but making no référence to the provisions of the char- 
ter In regard to demurrage, and thèse bills were at once transferred. 
The discharge of the cargo was delayed, without fault of the consignées, 
and the owners filed a libel against the charterers for the stipulated demur- 
rage. Held, that the provision in the charter for cesser of the charterers' 
liability applied only se far as the lien provlded by the charter was com- 
mensurate with the charterers' original liability, and they, having, under 
the clause providing for signing laills of lading, presented bills which 
Imposed no liability on the transférées for the demurrage stipulated in the 
charter, remained liable to the owners for such demurrage. 

S. Samb— Demurkaoe— FixED Time for Dischargb. 

Held, further, that, the charter, by stipulating the rate of discharge, hav- 
ing fixed detinltely the time for its completion, the charterers were liable 
for delay beyond that time, though caused by the acts of the public ene- 
my, and without fault of the charterers or consignées. 

Z. Samk. 

Where the charter party provides that demurrage should be payable 
"for each day of détention by default of the charterers or thelr agents," 
the word "default" means an omission or neglect to perform the contract. 

4 Admiraltt — Plbading— Déniai, op Anticipatort Averment. 

A déniai in the answer of an anticipatory averment ia the llbel, that 
the agents of the libelants were without authority to make a certain agree- 
ment, is équivalent to an averment that they had such authority, and 
raises an issue as to its existence. 

Appeal from tbe District Court of tbe United States for the 
Southern District of New York. 

Tbis was a libel by William Burrill and others, owners of the 
bark Kate Burrill, against William H. Crossman and otbers, to re- 
cover demurrage under a charter party. Libelants appeaJ. 

Geo. A- Black, for appellants. 

Wbeeler & Cortis, for appellees. 

Beifore WALLACE, LACOMBE, and SHIPMAN, Circnit Judgea. 
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WALLACE, Circuit Judge. Leave was granted to tlie apijel- 
lants by this court to make new allégations in their libel, and, the 
appellees having answered, the appellants hâve flled exceptions to 
several of the articles of the answer, upon the ground that the same 
are insufiQcient, in law, to constitute a défense. While there is no 
formai rule which sanctions this practice, the rules for appeals in 
admiralty only permitting new allégations in pleading and new 
proof, and while there are objections to a practice which may re- 
quire an appellate tribunal to décide a cause in fragments, inas- 
much as no objection has been made on the part of the appellees, 
and the exceptions raise important questions of law, the déter- 
mination of which may relieve the parties from the delay and ex- 
pansé of introducing the proofs, we proceed to examine the excep- 
tions, but without intending to commit the court, when the ques- 
tion may hereafter arise, as to the propriety of the practice. We 
shall not, however, consider the first exception, which relates mere- 
ly to a matter of form, and does not involve substance. 

The libel was flled by the owners of the bark Kate Burrill to 
recover of the charterers 53 days' demurrage for her détention at 
Rio de Janeiro in unloading a cargo of lumber. The charter party 
was for a voyage from Pensacola, Fia., to Rio de Janeiro, Brazil. 
It provided that the vessel should be consigiied to charterers' 
agents at port of discharge, and be discharged at the rate of 20,000 
f eet (of lumber) per day, — ^lay days to commence from the time the 
vessel should be ready to discharge the cargo, and written notice 
thereof given to the charterers or their agents, — and that, for each 
day of détention by default of the charterers or their agents, $59.46 
should be paid; vessel to discharge at safe anchorage ground in 
Rio Bay, designated by charterers or their agents. It also con- 
tained the following clause: 

"The bllls of ladlng to be slgned as présentée!, without préjudice to this 
charter. Any différence in freight to be settled before the vessel's departure 
from port of loading. If In vessel's favor, in cash, less insurance. If in 
charterers' favor, by captain's draft upon his consignées, payable ten days 
after arrivai of vessel at port of discharge. Vessel to hâve absolute lien 
upon the cargo for ail freight, dead freight, and demurrage; charterers' re- 
sponsibility to cease when the vessel Is loaded, and bUls of lading are slgned." 

The libel allèges that the vessel arrived at Rio de Janeiro, hav- 
ing on board 514,256 feet of lumber, September 4, 1893, and duly 
gave notice to the agents of the charterers that she was ready to 
discharge, and the vessel was in fact ready to discharge at that 
time; that the charterers designated an anchorage as required by 
the charter, and on the 5th day of Septenlber, 1893, the vessel 
hauled to the anchorage, and on the 6th day of September com- 
menced the discharge of her cargo. It then allèges that for vari- 
ons periods of time between that date and the 28th day of Novem- 
ber, 1893, aggregating 53 days, the discharge of thê vessel was sus- 
pènded by the consignées, and that during ail the time of suspen- 
sion the vessel was ready and willing to discharge. 

The answer allèges that, when the vessel was laden, bills of lad- 
ing of similar ténor for the whole of the cargo were duly signed 
by the master of the vessel, which bills of lading were duly trans- 
ferred to parties who became consignées of the cargo, and that 
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thereupon ail liability of the charterers to the owners of the vessel, 
under the charter party, ceased, and it became the duty of the mas- 
ter and owner of the vessel, upon the failure of the consignées to 
discharge her pursuant to the terms of the charter party, to notify 
said consignées of the amount of démarrage claimed by reason of 
said failure, and to hold said cargo until the same should hâve been 
paid. The answer further allèges that when the vessel arrived at 
Eio de Janeiro the consignées of the cargo used ail reasonable dili- 
gence in and about receiving the cargo shipped upon the said ves- 
sel, and removing the same theref rom ; that the libelants were pre- 
vented from discharging the cargo, and the respondents were pre- 
vented from receiving the same, any sooner than was done, by rea- 
son of the act of the public enemy, to wit, certain vessels of war 
which were then in the harbor of Rio de Janeiro, and were engagea 
in flring upon the forts in said harbor, and making war upon the 
government of Brazil; that the flring between said vessels of war 
and the said forts made it impossible to discharge the said cargo, 
or to receive it from the said vessel, any sooner than it was dis- 
charged or received ; and that the détention alleged in the libel was 
caused by said acts of the public enemy, and not by any default of 
the respondents. It also allèges that the master of the vessel and 
the agents of the libelants acquiesced in the delay, and recognized 
the necessity therefor, and that when the cargo was delivered the 
agents of the libelants accepted and received from said consignées 
a sum mentioned, in full satisfaction and payment of ail claim and 
demand under said charter party, and an account was made and 
stated between them and the consignées respecting ail claims un- 
der the charter party aforesaid, and the balance due upon said ac- 
counting was paid by the said consignées to the said agents, and ac- 
cepted and received by them in full satisfaction thereof. The an- 
swer sets forth a copy of one of the bills of lading. The bill of lad- 
ing shows a shipment of cargo by the charterers, and provides for 
the delivery of the cargo upon the order of the charterers, or to 
their assigns, "they paying freight for the said lumber as per char- 
ter party." 

The second exception to the answer is to that part which relies 
upon the défense that the liability of the charterers was to cease 
upon the loading of the cargo, and signing of bills of lading. The 
question thus presented has been considered in the court below, and 
we concur in the opinion of the learned district judge in respect to 
it. That opinion (G5 Fed. 104) so fully and satisfactorily discusses 
the question that we quote it, and deem it unnecessary to enlarge 
upon it. Judge Brown said: 

"The provisions of the charter party are, In form, contradlctory. One 
clause déclares that for every détention by default In receiving or discliarging 
the cargo by said parties of the second part, or agent (the respondents), the 
demurrage, as above specified, sliall be paid by them. The other clause dé- 
clares that their responsibility shall cease when the vessel is loaded, and 
bills of lading are gigned. A previous clause also provided that the cargo 
should be discharged at the port of destination at the rate of 20,000 per day. 

"The gênerai intent of thèse provisions, taken together, manifestly, Is that 
the ship shall tte paid, not only freight, but demurrage, for détention be- 
yond the Btipulated tlme In discharging. The various clauses of the charter 
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In thls regard shoulfl be Interpreted conslstently, so far as possible, wlth thls 
generalpurppsg,, as well as with Its further presumed purppse to relleve the 
charterers tràza th^ responslbilltles attendlng a dischargë of cargo to pur- 
chasere In distant pbrts, where the shlp, by means of the other provisions of 
the charter, havlng secured to her a Uea upon the cargo for both freight 
and demurrage, bas It In her power to enforce payment of her daims by 
means of that Jien, wlthout a resort to the charterers. In the cases of Cllnk 
V. Radford [1891] 1 Q. B. 625, and Hansen v. Harrold [1894] 1 Q. B. 612, the 
relation of thèse clauses to each other bave been recently carefuUy considered 
In the Bnglish court of appeal; and the rule laid down is that thèse différent 
clauses are to be applied and construed with référence to each other, and to 
the purposes above stated, and that, where 'the provision for cesser of liablU- 
ty Is aecompanied by the stipulation as to lien, then the cesser of Uabllity Is 
not to apply, in so far as the lien which, by the charter party, the charterers 
are enabled to create, is not équivalent to the liability of the charterers,' and 
that, 'where the provisions of the charter party enable the charterers to make 
such terms with the shippers that the lien which is created Is not commen- 
eurate with the liability of the charterers under the Charter party, then 
the cesser clause will only apply so far as the lien which can be exercised 
by the shlpowner is commensurate witb such liability.' 

"Tbis is substantially the construction that was glven by thls court to 
the cesser clause in the case of Hatton v. De Belaunzaran, 26 Fed. 780. 
where, notwithstanding the cesser clause, the charterer was held liable to pay 
demurrage because, under the right to effect a subcharter, be had required the 
ship to take a cargo of sait, not of sufflcient value at the port of discharge 
to pay anything more than the freight stipulated for in tïie subcharter. 

"In the présent case the resppndents, as charterers, had the right to re- 
quire the master to Bign bills of ladlng as presented, without préjudice to 
the charter. Thls does npt mean that the bill of ladlng itself, or the con- 
signée under it, shquld be subject to ail the obligations of the charter. It 
means only that the charterers' obligations to the ship and owners should not 
be affècted by the terms of the bill of ladlng thus signed on the charterers' 
requireûient. Gledstanes v. Allen, 12 C. B. 202. 

"The blU of ladlng for the lumber in question provided for 'paying freight 
for said lumber as per charter party dated 7th Jlarch, 1893, and average 
aecustomed.' A bill of ladlng in this form imposed upon the indorsee of 
the bill of ladlng who received the goods Under it none of the stipulations of 
the charter, except such as pertained' to the payment of freight. Chappel 
V. Comfort, 10 C. B. (N. S.) 802; Smith v. Sieveking, 4 El. & Bl. 945; Fry v. 
Mercantile Bank, L. É. 1 C. P. 689; Dayton v. Parke, 142 N. Y. 391, 400, 37 N. 
B. 642. It was no notice to him of any other provisions of the charter, such 
as that be must discharge a certain quantlty of lumber per day, or, in default 
thereof, pay a specifled price per day for any further détention of the vessel. 
Under this bill of lading, the vendee was entitled to take the goods withln 
a reasonable time, according to the circumstances, on arrivai, and under the 
ordinary rules of law as to liability to damages for détention, such as ap- 
ply in the absence of any spécifie agreement. This Is a very différent lia- 
bility from that of a spécifie agreement that assumes ail risks of détention, 
from whatever cause, and agrées upon a specifled rate of damages. 

"Had the bill of ladlng provided for the payment of freight and 'ail other 
conditions as per charter party,' the latter provision would bave been con- 
strued ejusdem generis, as imposing upon the consignée the payment of 
something more than freight, and would hâve included the obligations re- 
ferred to in tlie charter party respecting the rate of dellvery, and the pay- 
ment of tlie demurrage specifled, Ihough not necessarlly Including Independ- 
ent provisions of tho charter party relating to diiïerent subjects. Russell v. 
Niemann, 17 C. B. (N. S.) 162; Serralno v. Campbell, 25 Q. B. Div. 501; Id., 
[1891] 1 Q. B. 283; Wegener v. Smith, 15 0. B. 285; Porteus v. Watney, 
3 Q. B. Div. 534. 

"What the respondents, therefore, in this case, virtually required the master 
to do, was to give a bill of lading for thls lumber that required the master 
to deliver it to the indorsee of the bill of lading without the payment of any 
cliarter demurrage at ail, such as the respondents had agreêd should be 
paid, but which bound the eouslgnee to pay for such demurrage only aa 
might arise through hls own fault. Whether thls was done inadvertentljr 
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or by design, Is immaterlal, as respects the shlp. For the shlp couU only 
«laim of the vendee accordlng to the bill of lading. The H. G. Johnson, 48 
Fed. 6è6. The blU of lading reanired the shlp to dellver the cargo contrary 
to that provision of the charter which provided that thé ship should hâve a 
lien on the cargo for the charter demurrage. The cesser clause and the lien 
clauses were dépendent provisions; each was a con^deration for the other; 
and when the charterers required the ship to forego the beneflt of her lien 
on the cargo for the charter demurrage, by presentlng, and taklng from the 
master, under the bill of lading clause in the charter, a bill of lading which 
did not admit of a lien for charter demurrage on this cargo, the charterers 
could not claim the beneflt of the cesser clause as a release of the previous 
gênerai clause of the charter, which made them answerable for demurrage. 
The décisions above quoted sustaln this consti-uction, which will be foUowed 
by me, as a just and reasonable construction of thèse several clauses." 

The third exception to the answer is to that part which sets up 
the défense that the détention of the vessel beyond the charter 
period of discharging was caused by the acts of the public enemy, 
and not by the default of the charterers. The provision in the 
charter that the cargo was to be discharged at the rate of a speci- 
fied quantity per day is the équivalent of the one frequently incor- 
porated into such instruments, conditioned for the discharge of the 
cargo within a specified tin^e. 

"When the time ia deflnltely flxed, or Is described so as to be calculable 
l)eforehand, there Is an absolute obligation on the charterer to hâve the 
worlî completed within that period, whatever circumstances oceur. He is' 
answerable, although the eompletlon may hâve become impossible, owing to 
causes which hâve arisen without any fault or omission on his part. Thus, 
he bears the rislc of delay arising from the crowded state of the place at 
which the ship is to load or discharge (Randall v. Lynch, 2 Camp. 352) ; or 
from frost (Ba,rret v. Dutton, 4 Camp. 333), or bad weather (Thils v. Byers, 
1 Q. B. Dlv. 244), preventing access to the vessel; or from acts of the govem- 
ment of the place, prohlblting export, or preventing communication with the 
ship (Barlcer v. Hodgson, 3 Manie & S. 267; Blight v. Page, 3 Bos. & P.' 295, 
note). And it is immaterlal that the shipowner also is prevented from doing 
his part of the work within the agreed time, unless he Is in fault. The 
charterer takes the risk." Carv. Carr. by Sea, §§ 610, 611. 

The doctrine thus stated has been frequently declared in the 
adjudications. Thus, in Davis v. Wallace, 3 Clifif. 131, Fed. Cas. No. 
3,657, it was said: 

"The settled rule is that. where the contract of afCreightment expressly 
stipulâtes that a glven number of days shall be allowed for the discharge of 
the cargo, that such a limitation Is an express stipulation that the vessel 
shall in no event be detalned longer for that purpose, and that, if so de- 
tained, It shall be considered as the delay of the freighter, even where it was 
not occasioned by his fault, bijt was inévitable. Where the contract is that 
the ship shall be unladen within a certain number of days, it Is no défense 
to an action for demurrage that the overdelay was occasioned by the crowd- 
ed State of the docks, or by port régulations or government restraints. Dé- 
tention of the vessel, for loadlng or discharging, longer than the time allow- 
«d by the contract, entltles the owner to the stipulated demurrage, although 
It was Impossible to complète the work within that time, by natural causes." 

To the same efifect are the foll owing authorities: Cargo ex Argos, 
L. R. 5 P. C. 161; Waugh v, Morris, L. R. 8 Q. B. 202; Davies v. 
McVeagh, 4 Exch. Div. 265; Postlethwaite v. Freeland, 5 App. Cas. 
617; Leer v. Yates, 3 Taunt. 387; Grant v. Coverdale, 9 App. Cas. 
470; Budgett v. Binnington, 25 Q. B. Div. 320. 

The appellees cite several décisions holding that, where a failure 
to perform is caused by vis major, demurrage is not recoverable. Ford 
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V. Gotesworth, L. R. 4 Q. B. 127; Id., L. E. 5 Q. B. 544; Cunning- 
ham V. Dunn, 3 0- P. Div. 443; Riley t. Cargo of Iron Pipes, 40 Fed, 
605; The J. E. Owen, 54 Fed. 185; Dalil t. Nelson, 6 App. Cas. 
38; Garsanego v. Wlieeler, 16 Fed. 248; The Spartan, 25 Fed. 44. 
It sufflces to say that thèse were cases in which no spectâed time 
was flxed by the contract, within which the vessel should be dis- 
charged, but the contract provided for a discharge with customary 
dispatch, or for a discharge after a précèdent condition, such as the 
arrivai of the ship in a proper discharging berth. IJndoubtedly, 
when the contract is silent on the subject of demurrage, it is only 
recoverable when made to appear that she was not discharged with 
customary diligence because of some fault or négligence on the part 
of the consignée, and in such a case the défense of vis major is a 
perfect answer to the action. 

It is contended for the appellees that the charterers are not liable 
in the présent case because, by the language of the charter party, 
demurrage is payable only "for each day of détention by default of 
the charterers or their agents"; that default means négligence, or 
willful omission ; and that the f acts alleged in the answer sufiQciently 
excuse the charterers. In one sensé, any failure is a default, whether 
it arises from the omission to perfonn a contract, or from a neglect 
of duty. In many reported cases the omission to pay a debt or to 
perform a contract is spoken of as a default. We think it was 
used in that sensé in the présent contract. In 1,600 Tons of Nitrate 
of Soda T. McLeod, 10 C. C. A. 115, 61 Fed. 849, it was decided 
by the circuit court of appeals for the Ninth circuit that a charter 
party which made the charterer liable for demurrage only when 
caused by his default did not relieve him from liability for delay 
caused by omission to perform his covenants, even though he was 
not guilty of négligence. The clause in the charter party in that 
case was expressed identically as in the présent charter party. 

The fourth exception is to that part of the answer which sets 
up payment of £515. 6s. 5d. to the agents of the libelants, when the 
cargo was delivered, in full satisfaction of ail claims and demahds 
imder the charter party. The argument advanced to sustain this 
exception is that the answer does not aver that the agents of the 
libelants to whom the payment was made had authority to accept 
a sum which did not include the full claim for demurrage. It suf- 
flces, to meet this argument, and to dispose of the exception, that 
the 13th article of the libel states, by way of an anticipatory aver- 
ment, that the agents had no authority to enter into any accord and 
satisfaction with the charterers, or to receive the sum paid for any 
purpose, except as a payment for freight, and the answer dénies 
this statement. This déniai is the équivalent of an affirmative aver- 
ment. Upon the allégations in the libel and answer, the question 
whether there was an accord and satisfaction, made by those hav- 
ing authority to represent the libelants therefor, is a question of 
fact, to be determined upon a view of ail tbe incidents of tbe trans- 
action when the proof s are before the court. 

We conclude that the second and third exceptions should be sus- 
tained, and the other exceptions overruled. 

Ordered accordingly. 
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MISSOURI PAC. RY. CO. v. MEEH. 

(Circuit Court of Appeals, Bightli Circuit. September 2, 1895.) 

No. 611. 

Fbderal CouKTS—JnRisDiCTiON— Diverse Citizehship— Coeporation of Sev- 
BRAL States. 

A corporation formed by tlie consolidation of corporations of ttiree dif- 
férent States, pursuant to the laws tiiereof, is, witliin, eacli of such states, 
a corporation of that state; and tlie fédéral courts there held hâve no ju- 
risdiction of a suit against It by a citizen of the state, on the ground of 
diverse citizenship. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

This was an action for personal injuries by George Meeh against 
the Missouri Pacific Eailway Company. A demurrer to certain 
parts of the answer was sustained, and, upon trial before a jury, 
there was judgment for the plaintiff. Défendant brings error. Ee- 
versed. 

B. P. Waggener, for plaintiff in error. 

Thomas P. Fenlon (Thomas P. Fenlon, Jr., on the brief), for défend- 
ant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. The question for considération in this 
case is whether a citizen and résident of the state of Kansas can 
maintain in the circuit court of the United States for the district of 
K^isas a suit against a railroad company for personal injuries sus- 
tained within the state of Kansas in conséquence of the négligent 
conduct of the said railroad company, it appearing that, when the 
injuries were so sustained, said railroad company was duly incor- 
porated under the laws of Kansas, and was operating a line of rail- 
road in that state, and that it was also duly incorporated under the 
laws of the states of Missouri and Nebraska. . The question arises in 
this wise: George Meeh, the défendant in error, sued the Missouri 
Pacific Eailway Company, the plaintiff in error, in the circuit court of 
the United States for the district of Kansas, alleging that he was a 
citizen and résident of the state of Kansas, that the défendant com- 
pany was a citizen and résident of the state of Missouri, and that he 
(the plaintiff) had sustained certain personal injuries, to his damage 
in the sum of $10,000, in conséquence of the négligent opération by 
the défendant company of one of its trains near the town of Admire, 
in Lyon county, Kan. At the retum term, on April 7, 1894, the de- 
fendant company appeared, and filed an answer to the complaint, 
which allégea, among other things, that it was a railway corporation 
"duly chartered, incorporated, and organized under and by virtue of 
the laws of the states of Kansas, Nebraska, and Missouri, and, as 
such corporation, opérâtes a line of railway into and through the 
counties of Lyon and Leavenworth, in the state of Kansas." Later, 
on June 8, 1894, it filed a plea to the jurisdiction, alleging that the 
plaintiff was "a résident, citizen, and inhabitant of the state of Kan- 
v.69F.no.9— 48 
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sas, and the said défendant, the Missouri Pacific Eaiiway Company, 
was a corporation made up by thë conâblîdatioo ot three or more 
separate and distinct corporations, one incorporated under the laws 
of the State of Missouri, another under the laws of the state of Kan- 
sas, and another under the laws of the state of Nebraska, and that its 
articles of incorporation hâve been duly flled with the secretary 
of state of the state of Kansas, and it was at the date of the in- 
stitution of this suit, and still is, a corporation incorporated under 
the laws of each of the states of Missouri, Kansas, and Nebraska, and 
the requisite diverse citizenship does not exist to give this court ju- 
risdiction, and there is no fédéral question involved." No action ap- 
pears to hâve been taken on this plea. Later, on June 11, 1894, the 
défendant company flled an amended answer to the complaint, the 
second and third paragraphe whereof were as follows: 

"Second. For further answer, défendant says that this court has no jurisdic- 
tion to bear, try, and détermine the matters herein; that at the commence- 
ment of this action, and prjor to ttie alléged injuries complained of by the 
plaintiff, the plaintiff was, ànd ever since hàs been, a citizen, résident, and 
inhabitant of the state of Kansas; that at the commencement of this suit 
the défendant was, and ever since has been, a corporation chartered and in- 
corporated under the laws of each the states of Missouri, Kansas, and Ne- 
braska; that the said Missouri Pacific Rallway Company was originally incor- 
porated under the laws of the state of Missouri, but subsequently, and befor« 
the institution of this action, the said company, as so incori)orated under the 
laws of Missotiri, was duly and legally consoHdated under thë laws of Kansas 
with certain railway companies duly and legally incorporated under the laws 
of the state ot Kansas, and subsequently such Consolidated corûpany was also 
Consolidated under the laws of Nebraska with certain corporations Incorpo- 
raled under the laws of Nebraska, and such çonsolidated company then and 
thére took the name of the Missouri Pacific Rallway Compaûy, the défendant 
herein; that the said défendant as çonsolidated had and has b^at one board of 
directors, and opérâtes its System of railroad Into and through the states of 
Missouri, Kansas, and Nebraska; and said défendant at the commencement 
of this suit was, and ever since has been, a résident citizen and inhabitant of 
the state of Kansas. 

"Third. Défendant further Says that this court has no jurisdiction. to hear, 
try, and détermine the question in controversy; that the state of Missouri Is 
not lacluded In qr a part of the district of Kansas." 

The plaintiff demurrcd to the second and third paragraphs of the 
amended answer, for the reason that the same were not sufficient in 
law, and the circuit court sustained the demurrer. Subsequently 
there was a trial before a jury, and a verdict was returned and a judg- 
ment entered in favor of the plaintiff. 

Preliminary to a discussion of the main question in the case, noted 
above, we will notice two points urged by counsel for the défendant 
in error. 

It is insisted that the jurisdictional question was waived, and does 
. not arise upon the présent record, because the défendant company 
flled a plea to the merits before flling a plea in abatement to the ju- 
risdiction of the court. This point is not well taken, and must be 
overruled. It is true that it was once held that an objection to the 
jurisdiction of the court upon the ground of citizenship, in actions 
at law, should bé made by a plea in abatement, and that, if a plea 
to the merits or the gênerai issue was flled, it was a waiver of the 
plea in abatement, and that 'a plea of the latter character came too 
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late and was of no avail if filed af ter or in connection with a plea 
to the merits. De Sobrj v. JSficholson, 3 Wall. 420; D'Wolf v. Ba- 
baud, 1 Pet. 476; Smith v. Kernochen, 7 How. 198, 216; Sheppard 
V. Graves, 14 How. 505, 510; Wickliffe v. Owings, 17 How. 47; Con- 
ard V. Insurance Ce, 1 Pet. 386, 450. But tliis rule was abolished by sec- 
tion 5 of the act of Mardi 3, 1875 (18 Stat. p. 472, c. iy7j,whicti makes 
it the duty ot the fédéral circuit courts to dismiss a suit at any time, 
or to remand it to the state court if it was originally removed 
therefrom, when it appears "to the satisfaction of the court * * * 
that such suit does not really and substantially involve a dispute or 
controversy properly within the jurisdiction of said circuit court, or 
tliat the parties to said suit hâve been improperly or collusively made 
or joined either as plaintifEs or défendants for the purpose of cre- 
ating a case cognizable" by the fédéral courts. By virtue of this 
statute, the time within which an objection to the jurisdiction may 
be taken is not limited as heretofore. The right to make such an ob- 
jection is not waived by flling a plea to the merits, but the objection 
may be taken at any time after the suit is brought, in any appro- 
pria te manner, either by motion or plea; and it is the duty of the 
fédéral courts at ail times either to dismiss or to remand a cause for 
want of jurisdiction apparent on the face of the record. Nashua 
& L. E. Corp. V. Boston & L. R. Corp., 136 U. S. 356, 373, 10 Sup. 
et. 1004; Eailway Co. v. Swan, 111 U. S. 379, 4 Sup. Ct. 510; Barth 
V. Coler, 9 C. C. A. 81, 19 U. S. App. 646, and 60 Fed. 466. 

It is further insisted in behalf of the défendant in error that, when 
the demurrer to the second paragraph of the answer was sustained, 
the answer simply alleged that the Missouri Pacific Railway Com- 
pany was a corporation duly inCorporated under the laws of Kansas 
"at the commencement of the suit," and that this averment in the 
answer did not meet the gênerai allégation of the complaint that 
the défendant company "was a citizen and résident of the state 
of Missouri." We need not stop to décide whether this view is 
Sound or unsound, because the second paragraph of the answer con- 
taining the plea to the jurisdiction was immediately amended by 
leave of court so as to state that the Missouri Pacific Eailway Com- 
pany was a Kansas corporation, operating a line of road in that state, 
when the alleged injuries were sustained, as well as when the suit was 
commenced; and the case went to trial on the amended spécial plea 
alleging this fact, which was neither denied by the reply nor the suf- 
ficiency thereof challenged by demurrer. Thè case was obviously 
tried by the circuit court, and the demurrer to the second and third 
paragraphs of the answer was obviously sustained, on the ground 
that the fact that the défendant company had been incorporated in 
Missouri as well as in Kansas entitled a citizen of Kansas to sue it 
in the fédéral circuit court of that state for an act of négligence 
there committed. We must, accordingly, consider and décide whether 
that view is tenable. 

At this day it must be regarded as settled beyond doubt or contro- 
versy that two states of this Union cannot by their joint action create 
a corporation which will be regarded as a single corporate entity, and, 
for jurisdictional purposes, a citizen of each state which joined in 
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creating it. One state may create a corporation of a given name, 
and the législature of an adjoining state may déclare that the same 
légal entity shall be or become a corporation of that state as well, 
and be entitled to exercise within its borders, by the same board of 
directors and offlcers, ail of its corporate functions. Nevertheless, 
the resuit of such législation is not to create a single corporation, but 
two corporations of the same name, having a différent paternity. 
This was decided in Railroad Co. t. Wheeler, 1 Black, 286, 297, where 
Mr. Chief Justice Taney, speaking for the suprême court, said: 

"It Is true that a corporation by the name and style of the plalntififs appeafs 
to hâve been chartened by the States of Indiana and Ohlo, clothed with the 
same capaeities and powers, and intended to aecomplish the same objecta; and 
it is spoken of in the laws of the states as one corporate body, exercising tlie 
same powers and f ulfilling the same duties in both states. Yet it bas no légal 
existence in either state, except by the law of the state; and neither state could 
confer on it a corporate existence In the other, nor add to or diminish the 
powers to be there exercised. It may, indeed, be composed of and représent, 
under the corporate name, the same natural persons. But the légal entity or 
person, which exists by force of law, can hâve no existence beyond the limits 
of the state or sovereignty which brings it into life, and indues it with its 
faculties and powers. The président and directors of the Ohio and Mississippi 
Railroad Company is, therefore, a distinct and separate corporate body in 
Indiana from the corporate body of the same name in Ohlo, and they cannot be 
joined in a suit as one and the same plalntiff, nor maintain a suit in that char- 
acter against a citizen of Ohio or Indiana in a circuit court of the United 
States." 

The doctrine of this case was afterwards reafiarmed in Eailway Co. 
V. Whitton, 13 Wall, 270, 283, where Mr. Justice Field used the fol- 
lowing language, speaking of a corporation that had been duly in- 
corporated under the laws of Illinois and Wisconsin : 

"But it is said— and hère the objection to the jurisdiction arises— that the 
défendant is also a corporation under the laws of Illinois, and therefore is also 
a citizen of the same state with the plalntiff. The answer to this position is 
obvious. In Wisconsin the laws of Illinois hâve no opération. The défendant 
is a corporation, and as such a citizen, of Wisconsin, by the laws of that state. 
It is not there a corporation or a citizen of any other state. Being there sued, 
it can only be brought into court as a citizen of that state, whatever its status 
or citizenship may be elsewhere. Nor is there anything against this vlew, but, 
on the contrary, much to support It, in the case of Railroad Company y. 
Wheeler [supra]." 

Thèse cases hâve since been referred to, and the doctrine enunciated 
therein has been approved, in Huiler v. Dows, 94 U. S. 444, 447; in 
Pennsylvania E. Co. v, St. Louis, A. & T. H. R. Co., 118 U. S. 290, 298, 
6 Sup. et. 1094; and in Nashua & L. R. Corp. v. Boston & L. R. Corp., 
136 U. S. 356, 376, 377, 10 Sup. Ct. 1004. They hâve also been cited 
and followed by the suprême courts of Michigan and Illinois in Chi- 
cago & K W. E. Co. V. Auditor General, 53 Mich. 91, 18 N. W. 586; 
in Racine & M. R. Co. v. Farmers' Loan & Trust Co., 49 111. 331, 348; 
and bv Judge Caldwell on the circuit in Fitzgerald v. Raiiway Co., 45 
Fed. 812. 

Chief Justice Cooley remarked in Chicago & N. W. E. Co. v. Auditor 
General, supra, that: 

"It is impossible to conceive of one joint act performed simultaneously by 
two sovereign states which shall bring a single corporation into being, ex- 
cept it be by compact or treaty. There may be separate consent given for the 
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consolidation of corporations separately created; but, when the two unlle, 
they severally bring to the new entity tlie powers and privilèges already pos- 
sessed, and the Consolidated company simply exercises in each jurisdiction the 
powers the corporation there chartered had possessed, and succeeds there 
to its privilèges." 

And in the case of Quincy Bridge Co. v. Adams Co., 88 111. 615, 619, 
Mr. Justice Breese said, speaking of a corporation that had been in- 
corporated both by the states of Illinois and Missouri : 

"The States of Illinois and Missouri hâve no power to unité in passing any 
législative aet. It is impossible, in the very nature of their organizatlons, 
that they can do so. They cannot so fuse themselves Into a single sovereignty, 
and, as such, create a body politic which shall be a corporation of the two 
States, without being a corporation of each state or of either state. As argued 
by appellee, the only possible status of a company acting under charters from 
two States is that it is an association incorporated in and by each of the states; 
and, when acting as a corporation lu either of the states, It acts under the au- 
thority of the charter of the state in, which It is then acting, and that only, the 
législation of the other state having no opération beyond its territorial limits. 
We do not and cannot understand that appellant dérives any of its corporate 
powers from the législature of the state of Missouri, but wholly and entirely 
from the gênerai assembly of this state." 

Assuming, then, that there are three distinct légal entities known 
as the Missouri Paciflc Railway Company, — one a corporation of Mis- 
souri, another a corporation of Kansas, and another a corporation of 
Nebraska, — we turn to consider whether, on the state of facts dis- 
closed by this record, the circuit court of the United States for the dis- 
trict of Kansas had jurisdiction of the case at bar. We think that 
this question was practicallv decided in the cases heretofore cited. 
Thus, in Railway Co. v. Whitton, 13 Wall. 270, 283, the plain- 
tif?, who was a citizen of Illinois, sued the railway company, which 
had been incorporated by the states of Wisconsin and Illinois, in the 
courts of Wisconsin, for a négligent act committed in Wisconsin. 
Subsequently the plaintiff removed the case to the circuit court of the 
United States for the district of Wisconsin, and the question arose 
whether the latter court had jurisdiction, It will be noticed that in 
the paragraph of the opinion above quoted Mr. Justice Field said : 

"The défendant is a corporation, and as such a citizen, of Wisconsin, by the 
laws of that state. It is not there a corporation or a citizen of any other state. 
Being there sued, it can only be brought into court as a citizen of that state, 
whatever its status or citizenship may be elsewhere." 

So, in the case of Railroad Co. v. Wheeler, 1 Black, 286, the plaintifE 
company described itself as a corporation created and existing under 
the laws of the states of Indiana and Ohio, having its principal office 
in Cincinnati, Ohio. It sued Wheeler, describing him as a citizen of 
Indiana, in the circuit court of the United States for the district of 
Indiana; but the suprême court held that the action could not be main- 
tained, saying in substance that in the character in which the com- 
pany had sued, as a corporation of Indiana and Ohio, it could not 
maintain a suit against a citizen of Ohio or Indiana in a circuit court 
of the United States. The décisions in Nashua & L. R. Corp. v. Bos- 
ton & L. R. Corp., 136 U. S. 356, 365, 10 Sup. Ct. 1004, and in Muller 
V. Dows, 94 U. S. 444, 447, do not conflict with the prior décisions of 
the suprême court of the United States, for in the former of thèse 
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cases the New Hampshire corporation, the Nashua Eailroad, which 
had been created a corporation of the state of Massachusetts, sued the 
Massachusetts corporation in the circuit court of the United States 
for the district of Massachusetts, to adjust certain différences that had 
arisen, growing out of a contract in which the two companies had 
dealt with each other as separate légal entities; and it was held that 
the suit could be mamtained. So, in Muller v. Dows, two citizens of 
New York and a citizen of Missouri united in bringing a suit against 
two railroad corporations in the district of lowa. Both of the de- 
fendant corporations were incorporated under the laws of lowa, but 
one of them, by consolidation proceedings, had also become a corpora- 
tion of the state of Missouri. This fact was supposed to destroy the 
jurisdictiqn of the court. But the suprême court held otherwise, say- 
ing that the Consolidated company "in the state of lowa [where sued] 
* * * was an lowa corporation existing under the laws of that 
state alone." The rule, we think, that may fairly be extracted from 
thèse cases, is this: That whenever a corporation of one state, by 
législative sanction, becomes also a corporation of another state, either 
by the process of consolidation or otherwise, whatever acts it subse- 
quently does or perforais in the latter state it does and performs as a 
domestic, and not as a foreign, corporation. It dérives ail of its pow- 
ers to act as a corporation in the state of its adoption from local laws. 
If it is there sued for an act doue within the state, it is sued and must 
answer as a domestic, and not as a foreign, corporation. The same 
thought was eSpressed by Mr. Justice Breese in the passage quoted 
from Quincy Bridge Co. v. Adams Co., supra, when he said : 

"Tie only possible status of a company acting under charters from two 
States Is that Jt îs an association Incorporated in and by each of the states; 
and, when acting as a corporation In either of the states, It acts under the au- 
thority of the charter of the statè in which It Is then acting, and that only, the 
législation of the other state havlng no opération beyond Its territorial hmlts." 

Nor is there anything new or strange in the view that a foreign cor- 
poration, when created a corporation by the laws of some other state, 
must thereafter act in the latter state and be there dealt with as a 
domestic corporation. It was long ago said in Paul v. Virginia, 8 
Wall. 168, 181, that a "corporation, being the mère création of a local 
law, can hâve no légal existence beyond the limits of the sovereignty 
where created. * * * The récognition of its existence even by 
other states, and the enforcement of its contracts made therein, dé- 
pend purely upon the comity of those states, — a comity which is never 
extended where the existence of the corporation or the exercise of 
its powers are prejudicial to their interests or répugnant to their pol- 
icy. Having no absolute right of récognition in other states, but de- 
pending for such récognition and the enforcement of its contracts 
upon their assent, it follows, as a matter of course, that such assent 
may be granted upon such terms and conditions as those states may 
think proper to impose. They may exclude the foreign corporation 
entirely ; they may restrict its business to particular localities, or they 
may exact such security for the performance of its contracts with 
their citizens as in their judgment will best promote the public in- 
terest. The whole matter rests in their discrétion." Instead of 
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tnerelj lîcensing a foreign corporation to operate a raiiroad or to 
transact any other business within its borders, a state may, for rea- 
sons of its own, adopt the foreign corporation by creating it a do- 
mestic corporation with the same franchises and powers that it exer- 
•cises in the state which origiually created it, or with powers that are 
less or more extensive. When a state pursues the latter course, and 
adopta the foreign corporation as one of its own création, it follows, 
we think, that ail of its subséquent acts and transactions within the 
state of its adoption are the acts of a domestic corporation, that the 
franchises and powers there exercised were conferred by local laws, 
and that process served upon its officers or agents within the state 
is serred upon the domestic corporation rather than upon the foreign 
<;orporation of the same name. 

It follows from what bas been said that the parties to the suit at 
bar must be regarded as citizens and résidents of the same state. 
The averments contained in the amended answer are sufflcient to 
show that the Missouri Pacific Kailway Company, which figured as 
the défendant in the circuit court and as the plaintiff in en'or hère, is 
in reality a domestic corporation of the state of Kansas. The in- 
juries complained of were inflicted upon a citizen of the state of Kan- 
sas while the défendant company was operating its road in that state. 
TJnder thèse circumstances, we hold that the circuit court of the 
United States for the district of Kansas had no jurisdiction of the 
case, and that, upon the state of facts disclosed by the présent record, 
the suit should hâve been dismissed. The judgment of the circuit 
court is accordingly reversed, and the case is remanded to that court 
for a ncw trial. 



McALBESE v. GOODWIN.» 

(Circuit Court of Appeals, Eighth Circuit. September 2, 18D5.) 

No. 600. 
UsuBT— Evidence. 

Upon. a suit for the foreclosure of a mortgage, to which the défense 
pleaded was usury, în taklng 12 per cent, interest,— 10 per cent, beidg the 
légal rate,— it appeared that the mortgagor applied to a bank, of which 
the miortgagee and one M. were proprietors, for the loan; that the bank 
decljned to make it, and the mortgagor then asked M. to procure it for 
hlm; that M. presented the application to the mortgagee, who agreed to 
make the loan, and sent the money to M., who toolk from the mortgagor 
notes bearlng 10 per cent, interest, and aiso retained 2 per cent, himself, 
the mortgagee never receiving more than 10 per cent. The mortgagee tes- 
tlfied that M. was not his agent to ntake the loan; and, although the mort- 
gagor also testified that M. waa not his agent, It appeared that M. had 
rendered to him certain services, In renting property and coUecting rents, 
and M. testified that he retained the 2 per cent, as compensation for thèse 
sei-vlces and for procurlng the loan. Held, that the mortgagor' had not 
80 far overcome the written évidence of the notes, and the légal presump- 
tlon that the parties had not violated the law, as to justlfy a reversai of 
a decree In favor of the mortgagee. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

1 Rehearing pending. 
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T, J. Mahoney (C. J. Smyth, on the brief), for appellanî. 
Ralph W. Breckenridge and 0. S. Olmstead (Homer Goodwin, pet 
se, filed brief), for appellee. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeaJ from a decree 0(f 
f orecloeure of two mortgages made by Daniel McAleese, appellant, to 
Homer Goodwin, the appellee. The answer to the bill for foreclo- 
gure alleged that one Mancourt was the agent of the appellee, and that 
the appellee, through him, made a usurious agreement to take, and 
actually receÎTed, 12 per cent, interest, in violation of the provision 
of the statute of Nebraska which limita the légal rate of interest to 
10 per cent. The court below found that the défense of usury was 
not sustained, and entered a decree for the appellee. 

The évidence was undisputed that the mortgages and the notes 
they secured were not usurious on their face, and that the mortgagee 
never agreed to take, and never did take, any unlawf ul interest him- 
self, and that he never knew that any such interest was taken by 
any one, or was paid by the mortgagor to any one. The mortgagor 
lived in the state of Nebraska, One Mancourt was his banker at 
Sidney, in that state. Goodwin, the mortgagee, was a résident of 
Sandusky, Ohio, and a partner of Mancourt in this bank. The mort- 
gagor applied to this Mancourt for the loans that were secured by 
thèse mortgages, and the latter inf ormed him that the bank could not 
make them. He then asked Mancourt to procure them for him, 
and Mancourt then wrote to the appellee, and presented to him the 
applications of the appellant for thèse loans; sent him a description 
of the security, and an abstract of the title, which the mortgagor had 
procured; recommended the loans, and asked him if he would make 
them. The appellee consented to do so, and sent the money for the 
loans to Mancourt, to be paid to the appellant. Mancourt received 
the mortgages, and paid over the money, except that he retained 
for himself an amount equal to interest at the rate of 2 per cent per 
annum on the loan. The notes bore 10 per cent interest. The 
mortgagor testifled that Mancourt kept the 2 per cent in pursuance 
of an agreement he made with him, that he should pay interest at 
the rate of 12 per cent per annum on thèse loans, but that the notes 
should draw but 10 per cent., because a higher rate was illégal, 
under the laws of Nebraska. He also testifled that Mancourt was 
not his agent to procure the loans, but was the agent of the appellee 
to make them. He, however, admitted that Mancourt was hia 
banker, and that he had coUected some rents for him about the time 
the first loan was made. On the other hand, Mancourt and the 
appellee both testifled that the former was never the agent of the 
latter to make thèse or any loans, except those made by the bank, 
and that thèse were not made by that institution. Mancourt testl- 
fles that he never made any agreement to take, and never collected 
or took, more than 10 per cent interest on thèse loans; that the ap- 
pellant employed him to coUect some of his rents, to procure tenants 
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for some of his houses, to advise him about his business, and to pro- 
cure thèse loans for him; and that the amounts which the appellajit 
now charges constitutéd usurious interest on thèse loans were re- 
tained by him for his services in collecting thèse rents, obtaining 
thèse tenants, and procuring thèse loans. A large amount of cor- 
respondence between Mancourt and the appellee appears in this 
record, which does not tend to prove that the former had any au- 
thority to loan any money of the latter upon his own judgment, but 
that he did présent applications to the appellee for loans, and after 
the spécifie investments were accepted by him the appellee sent the 
money to Mancourt to pay for them. 

This brief summary of the évidence is sufficient to show that the 
decree below ought not to be reversed. It is a settled rule of prac- 
tice in equity in the national courts that "where the court below has 
considered conflicting évidence, and made its finding and decree 
thereon, they must be taken as presumptively correct, and unless an 
obvious error has intervened in the application of the law, or some 
serions or important mistake has been made in the considération of 
the évidence, the decree should be permitted to stand." Warren v. 
Burt, 7 0. C. A. 105, 110, 58 Ped. 101, 106, and cases there cited; 
Gunn V. Black, 8 C. C. A. 534, 538, 60 Fed. 151, 155; Latta v. Granger, 
68 Fed. 69, 71. Where the notes beai^ lawful interest upon their 
face, it is necessary to overcome this written évidence, and the légal 
presumption that the parties to them hâve not violated the law, in 
order to establish the charge of usurv, and this requires strong proof. 
Bank v. Waggener, 9 Pet. 378, 379; 'Hôtel Co. v. Wade, 97 U. S. 23; 
Call V. Palmer, 116 U. S. 98, 101, 102, 6 Sup. Ct. 301. The burden of 
making this proof rested upon the appellant in this case, 01m- 
sted V. Security Co., 11 Neb. 487, 9 N. W. 650. His défense of usury 
must fail, unless he established by a prépondérance of proof that 
Mancourt was the agent of the appellant, and that the usurious 
agreement was made. In view of the rules of évidence to which we 
hâve referred, of the undisputed fact that the mortgagee never took 
more than lawful interest himself, and never had knowledge that 
the mortgagor had paid more, and in view of the conflicting évidence 
as to the agency of Mancourt, and as to the purposes for which, and 
the agreement with the appellant under which, he kept the moneys 
he retained, we are unwilling to hold that there was any obvious 
error of law, or any serions mistake of fact, in the gênerai finding of 
the court below that the défense of usury was not sustained by this 
évidence. The decree below must be affirmed, with costs, and it is 
so ordered. 



CENTRAL TRUST CO. OF NEW YORK v. RIOHMOND & D. R. CO. 
(DODGEN, Intervener). 

(Circuit Court, N. D. Georgla. May 30, 1895.) 

No. 551. 

Equity Pbacticb— Rbopenihs Case bbpobb Masteb. 

After a master in chancery had prepared a draft of his report, and sub- 
mitted it to the parties, to afford them an opportunity to except before 
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hlm prior to its fiUùgi ofae of th.« parties petitloned the înaStet to reopen 
W Rase, and glve hlm au opportunity to put In certain material testi- 
ni.pny , wljlch he had Inadvertently omitted to olïer, whlch pétition was 
granted. Eelâ,, that thé action of the master in reopening the case would 
not be disturbed by the court, It not appearing that he had abused bis 
discrétion. 

J. T. Pendleton, for intervener. 
Jackson & Leftwich, ïor défendant. 

NEWMAN, District Judge. The practice in tLis district, follow- 
ing what is believed to be the correct chancery practice, is for the mas- 
ter in chancery to prépare a draf t of his report, and notify counsel of 
the same, to which they must except before him, prior to the flling of 
the report regularly by the master in the clerk's office, in order to 
hâve their exceptions considered by the court after the same has been 
flled. On the fiiling of a draft of the spécial master's report in this 
case, counsel for the intervener called the attention of the spécial mas- 
ter to the fact that by inadvertence they had failed to put in certain 
testimony which was material to their case. The spécial master, 
after hearing the matter, determined to reopen the case, and hear the 
évidence. The question submitted hère is whether the court will 
overrule the master's action in reopening the case for the admission of 
additional testimony. At that stage of the case the question of re- 
opening it for hearing further évidence was a matter for the spécial 
master, and the court ought not to interfère with his discrétion, unless 
it has been abused. The pétition to the spécial master to reopen this 
case was swom to by the two counsel for the intervener, and in the 
pétition they state that the omission of the testimony which they now 
de;Sire to introduce was inadvertent, caused by the long duration of 
the case and the manner in which it was tried, in connection with 
several other^ cases, and this, they claim, confused them as to what 
testimony was really in. I am unable to see that the discrétion which 
the spécial master certainly ought to hâve in such matters has been 
abused. He still had the case within his control. He had prepared a 
draft of this report, and given counsel notice of the same, but it had 
not been regularly flled in the court, so as to take it out of his power 
to act in the matter. He believed that under the facts it was his duty 
to reopen the case, and the court will not interfère with him in so 
doing. 



TRAVELBRS' INS. CO. OF HARTFORD v. HENDERSON. 

(Circuit Court of Appeals, Eiglith Circuit. August 5, 1895.) 

No. 527. 

1. Insurance — Représentations op Aoknt. 

When a poUcy of Insurance descrlbes the class of rlsks thereby Insured, 
and the assured has a fair opportunity to read the instrument, the Com- 
pany issuing the same will not be bound by i-epresentations made by its 
agent, in good faith and without any intent to deceive or to defraud, that 
the policy covers certain rislts that are not in fact within its provisions. 
In eonstruing the provisions of a written agreement, and in determlning 
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Its légal effect, the parties thereto act at arm's length, If the agreement is 
couched in plain language, and no fraud or deceit is practiced. 
S. Rbformation of Cokïkact— Mistakk. 

ïhe T. Ins. Ce. issued an accident policy to one H., by the terms cl' 
whicli death resulting from intentional Injuries inflicted by anotber per- 
son was excepted from its benefits. After H. tiad been killed by an assas- 
sin, the benefleiary in the policy brought suit to hâve It reformed by strik- 
ing ont the exception. Upon the trial, the subagent of the insurance 
Company who solieited the insurance testifled that, when he issued the 
policy, he knew that H. was engaged in a dangerous business, and was 
likely to be assasslnated, and wanted the policy to protect his family in 
that event, and that he told H. the policy Issued to him would cover 
the case of hIs being assassinated. It appeared, however, from the cross- 
examlnation of the same wltness, that he did not intend to make, on belialf 
of the Company, any différent eontract from that contalned in its usual 
form of policy, and that his représentations to H. were due to ignorance 
of the terms of the policy or misunderstancllng of their effect. RiM, that 
the erldence was Insufflclent to justify the reformation of the eontract. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Wyomiug. 

Charles N. Potter and Timothy F. Burke, for appellant. 
A. C. Campbell and E. W. Breckons, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This was a suit which was commenced 
by the appellee, Fannie L. Henderson, against the appellant, the 
Travelers' Insurance Company of Hartford, Conn., in the circuit court 
of the United States for the district of Wyoming, to reform an ac- 
cident policy of insurance. The policy in question was solieited 
and written at Cheyenne, Wyo., by an agent of the défendant Com- 
pany at that place. The material provisions of the policy were as 
follows: 

"Accident Policy. The Travelers' Insurance Company of Hartford, Conn., 
in considération of the warranties in the application for this policy and of 
flfty dollars, does hereby insure (subject to conditions on back hereof, 
not walvable by agents) George B. Henderaon, of Cheyenne, county of 
Laramie, state of Wyoming, under classification preferred (being a manager 
of Wyoming Cattle-Ranch Company, not riding on range by occupation), for 
the term of twelve months from noon of January 7, 1889, In the sum of 
flfty dollars per week, against loss of time not exceeding 26 consécutive weeks, 
resulting from bodlly Injuries effected during the term of this insurance, 
through external, violent, and accidentai means, which shall, independently 
of ail other causes, immediately and wholly disable him from transaetlng any 
and every klnd of business pertaimng to his occupation above stated; or, if 
loss of one entire hand or foot shall resuit from such Injuries alone within 
nlnety days, will pay the insiu-ed one-thlrd the principal sum herein named, 
in lieu of said weekly indemnity, and, upon such payment being made, this 
policy shall cease and be surrendered to said company; or in event of the loss 
of two entire hands or feet, or one entire hand and one entire foot, or tlie 
entire sight of both eyes, solely through the injuries aforesaid, within ninety 
days, will pay the insured the full iirincipal sum aforesaid, provided he sur- 
vives said ninety days; or, if death shaU resuit from such Injuries alone with- 
in ninety days, will pay ten thousand dollars to Fannie L. Henderson, If sur- 
viving; m event of her prior death, to the légal représentatives or assigns 
of the insured. * * • Agi'eement and conditions under which this policy 
is issued aud accepted: * * * (4) This Insurance does not cover disappear- 
aaces; nor suicide, sane or insane; nor injuries of which there is no visible 
mark upon the body; nor accident; nor death; nor loss of limb or of sight; nor 
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dlsabillty resulting wholly or partly, direedy or indlrectly, from any of the 
foUowing causes, or while so engaged or affected: Dlsease or bodily in- 
ârmity; * * * médical or surgi cal treatment (amputations necessitated 
solely by injuries made within ninety days of the occun-enoe of accident ex- 
cepted); intoxication or nareotics; taking poison, contact with poisonous 
substances, or inhaling gas; sunsti-oke or freezing; dueling or fighting; war or 
riot; vlolating law or the rules of a corporation; intentional injuries inflicted 
by the Insured or any other person. • • » " 

The policy was delivered to George B. Henderson, the assured, on 
the day it was executed, to wit, January 7, 1889, and remained in 
force and in his possession for 21 months. At the expiration of 
the first year, the policy was renewed by the assured for another 
year by the payment of a premium of |50. Uuring the second year 
while the policy was in force, to wit, on October 7, 1890, the assured 
was instantly killed by "a gunshot wound intentionally inflicted by 
one John Tregoning." 

The bill of complaint averred as a ground for relief that a mistake 
was made in reducing the oral agreement between the assured and 
the insurer to writing, "in this, to wit: That, by the agreement really 
made, it was agreed that in case the said George B. Henderson came 
to his death through intentional injuries inflicted upon him by some 
other person, without his consent, then, in such case, your orator 
should receive from said défendant the sum of ten thousand dollars" ; 
whereas, by the terms of the policy as reduced to writing, it was pro- 
vided that, "in case the said George B. Henderson came to his death 
through intentional injuries inflicted upon him by any other per- 
son, then, in such case, your orator should receive nothing." The cir- 
cuit court found that a mistake had been made, as alleged, in reduc- 
ing the oral agreement to writing. It accordingly ordered that the 
policy be refôrmed by expunging the clause, "This Insurance does 
not cover ♦ * * intentional injuries inflicted by the insured or 
any other person," and by inserting therein the following provision 
in lieu therof: "Or if death shall resuit from injuries intentionally 
inflicted on the insured by some other person, without the consent 
of the insured, within ninety days, will pay ten thousand dollars 
to Fannie L. Henderson, if surviving; in the event of her prior death, 
to the légal représentatives of the insured." 65 Fed. 438. To re- 
verse such decree, the défendant company has prosecuted an appeal 
to this court. 

The gênerai question that arises on the appeal is whether the testi- 
mony shows that the parties to the contract of insurance acted under 
such a mutual mistake, either of law or fact, as a court of equity will 
undertake to rectify by altering the provisions of the contract. In 
the détermination of this question, the testimony must be examined 
in the light of the well-established rule that a written agreement 
will not be altered or refôrmed on the ground of accident or mis- 
take, unless the proof offered to establish the mistake is clear, satis- 
factory, and décisive. 

Mr. Justice Story once said: 

There cannot, at the présent day, be any serions doubt that a court of 
equity has authority to reform a contract where there has been an omission 
of a inaterial stipulation by mistake. * * * But a court of equity ought 
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to be extremely cautious in the exercise of such an autJiority, seeing tliat it 
trenclies upon one of the most salutary rules of évidence, tliat paroi évi- 
dence ought not to be admitted to vary a wrltten instrument. It ouglit tliere- 
fore, in ail cases, to withhold its aid where the mistake is not made ont 
by the clearest évidence according to the understanding of both parties, and 
upon testimony entirely exact and satisfactory. There is less danger where 
the instrument is to be reformed by référence to a prelimlnary wrltten con- 
tract which it was designed to exécute. But even hère there is abundant room 
for caution, slnce the parties may hâve varied their intentions, or the clause 
may not hâve been orlginally understood by either party to go to the extent 
now requlred. And thèse considérations acquire additional force where cir- 
cumstances hâve occurred in the intermediate time which give an intense 
Importance to the asserted mistake." Andrews v. Insurance Co., 3 Mason, 6, 
Fed. Cas. No. 374. 

The same view was expressed by tlie suprême court in Snell v. 
Insurance Co., 98 U. S. 85, 90, where it was said that paroi proof to 
establish a mistake in a written contract "is to be received with 
great caution, and, where the mistake is denied, should never be 
made the foundation of a decree variant from the written contract, 
except it be of the clearest and most satisfactory eharacter." ^ 

The rule referred to is so well settled that it may be safely asserted 
that a court of equity has no right to correct an alleged mistake in a 
written agreement, on the strength of testimony purely oral, if the 
testimony is to such extent uncertain,equivocal,orcontradictoryasto 
leave the fact of mistalie open to doubt. Moreover, a court of equity 
ought to be especially cautious in altering the provisions of a written 
contract where it has been in force for a considérable period before 
an attempt is made to ref orm it, and the parties thereto hâve in the 
meantime had ample opportunity to become acquainted with its pro- 
visions, and an event has also occurred which renders a change in the 
terms of the contractof vital importance to the person who is seeking 
to ref orm the instrument. 

With thèse preliminary observations, we tum to consider the mis- 
take alleged in the case in hand and the testimony that was offered 
to establish it. The mistake consisted, as it seems, in embodying 
in the written policy a clause that the défendant company should not 
be liable for "intentional injuries inflicted by the insured or any 
other person," whereas, by the terms of the oral agreement ante- 
dating the policy, which the parties, as it is claimed, intended to re- 
duce to writing, it was understood and agreed that the insurer should 
be liable for intentional injuries inflicted on the assured by a third 
person. The proof relied upon to establish the mistake consista prin- 
cipally of the testimony of Gideon M, Kepler, a subagent of the de- 
fendant company, who solicited the policy in question. We hâve ex- 
amined the évidence of thîs witness with great care, and it may be 
conceded for the purpose of this décision that it tends to establish 
the following facts, to wit: That, prior to the issuance of the policy, 
said Kepler was aware, either from statements made to him by tlïe 
assured or from public rumor, that the assured was engaged at the 
time in a very dangerous occupation, to wit, that of superintending 
a ranch in the northem part of Wyoming; that troubles existed in that 

1 See, also, Coal Co. v. Doran, 142 U. S. 417, 12 Sup. Ct 239. 
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locality; that the assured had already been sliot at from ambush on 
one occasion; and tbat be desired a policy of ihsurance to protect 
him against anytbing that migbt bappen in the course of such occu- 
pation, tncluding tlie risk of being assaulted or killed by an assassin. 
The withess admits, in substance, that lie intended to deliver to the 
deceased a policy that would protect Mm against the aforesaid risks, 
and that be supposed he had done so when he delivered the policy 
in suit, and that be probably told tbe deceased "that if be was acci- 
dentally killed up there, or if any one* killed bim as be was going 
to or frbni the dty of Cheyenné, the policy would cover him." While 
the witnesB testifled to tbe foregoing effect on bis direct examination 
in favor of tbe plaintiff, yet it sufficiently appears, we think, from 
statements made by bim on bis cross-examination, that be bad no 
intention of making a différent contract on bebalf of tbe défendant 
company than that embodied in tbe printed forma of policy tben in bis 
possession and then in use by tbe défendant company, one of wbicb 
was actually filled ont and delivered to tbe assured in tbe form in 
wbicb fbey are ordinarily issued by the company. He was asked tbe 
following questions, and answered them as follOws: 

"Q. Had you read the polides of Insurance, thèse blank fonns of policies 
in the Travelers', at the time you soUcited this insnrance of Mr. Henderson? 
A. Welî, that I c»uld not say. • * » Q. Now, did you int«nd that the con- 
tmct that was to be consummated in a policy should cover any more than 
that which was indlcated by the written application which you took? A. No. 
Q. Was what you sald to Mr. Henderson in relation to what risks the policy 
assumed to cover merely an expression of opinion on your part as to what 
the policy actually did cover, rather than an agreement on your part as to 
what the policy should cover? Isn't that true, Mr. Kepler? A. Well, I don't 
know about that. I assured him that he would be covered as against any- 
thing that might happen [to] him. I remember of telling Mm that I was 
honest in what I told him,— that, unless he died naturally or got Into a fight 
wlth somebody, that it would cover him. Q. That was merely an expression 
of your opinion as to what the policy insru-ed him against? A. Yes, sir. Q. 
And the same was your Intention and understandlng from what was said 
at the tîme the renewal receipt was glven to him, wasn't it, Mr. Kepler? A. 
Yes, sir. ♦ •: * Q. So, when you say you intended the policy to iusure 
him against anything that happened in that north country, you meant merely 
everything which could be lnsiu"ed against under the terms of the policy. 
That is your imderstanding, is it not, of your statement to him? A. Yes, 
sir * * * Q. Had you read over one of thèse policies at the time you so- 
Ucited this insnrance? A. That I don't know. They had différent forms of 
polides a little while befpre that. I don't know whether I read that policy 
over or not. I can't say. "* * • Q. It wasn't your intention, veas it, in 
making your agreement with Mr. Henderson, to make any other agreement 
than that shown in the policy as afterwards completed? A. No, sir; it 
wasn't." 

And on bis redirect examination he testifled as follows: 
"Q. Now, Mr. Burke has asked yoq whether you intended to insure Hender- 
son against anything but whàt was oovered by the terms of the policy, and 
to that question you answered, 'No.' Now, I will ask you, Mr. Kepler, wheth- 
er or not, knowlng as you say you do, that Henderson wanted a policy that 
would protect his wife in case he met death at the hands of another, in- 
tentlonally inflicted, you would hâve delivered to him sueh a policy as he re- 
ceîved? A. Yes; I would hâve delivered the policy, because I thought it 
covered that." 

Viewing tbe testimony of tbis witness as a wbole, and giving full 
credence to his statements, the only reasonable conclusion deducible 
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therefrom is tbat he intended to make such a contract as was evi- 
denced by the company's printed form of policy then in use and in 
his possession; that lie àad no intention of exceeding his authority or 
violating his instructions; and that such représentations as he may 
hâve made to the assured concerning the risks covered by the policy 
were due to ignorance of its tenus or to a misunderstanding of their 
légal effect. Kepler nowhere asserts that he entered into an oral 
agreement with Henderson to insuSe him against injuries iuûicted in- 
tentionally by a third person, although he does say in substance, in his 
direct examination, that he supposed the f onn of policy then in use by 
the défendant covered that class of risks, and that he made représenta- 
tions to that effect, doing so honestly and without any intention of de- 
ceiving the assured. Such being the character of the évidence relied 
upon by the plaintiiï, we think that it was insuiHcient to warrant a 
refonnation of the policy. 

It is true, no doubt, that a court of equity bas power to reform an 
executed written contract which was intended to embody the pro- 
visions of a previous oral or written agreement, but which, through a 
mutual mistake of fact or a mutual misunderstanding of its légal ef- 
fect, fails to express the intentions of the parties. It was so decided 
in Hunt v. Rousmanier, 1 Pet. 1, 13, and the doctrine has been ap- 
proved in subséquent décisions by other courts. Oliver v. Insurance 
Go., 2 Curt 277, 299, Ped. Cas. No. 10,498; Pitcher v. Hennessey, 48 
N. Y. 415, 423; Palmer v. Insurance Co., 54 Conn. 488, 502, 9 Atl. 248; 
Maher v. Insurance Co., 67 N. Y. 283, 290, 291; Averv v. Society, 117 
N. Y. 451, 460, 23 N. E. 3. But a court of equity will not reform a 
written agreement when, by so doing, it would impose on one of the 
parties obligations which he never intended nor agi'eed to assume. It 
is of the very essence of the rule that a mistake relied upon to secure 
the reformation of a written contract must be mutual, and that the 
contract as reformed must express the very terms of a previous agree- 
ment which the parties actually made and intended to reduce to writ- 
ing. In the présent case the proof shows that Kepler intended to 
make precisely such a contract as was embodied in the company's 
printed form of policy, and such a contract was in fact executed and 
delivered. He had no authority to make an agreement différent from 
that expressed in the company's printed form of policy, nor was 
the Company in the habit pî msuring against other risks than those 
described in the policy that was actually issued, unless a higher rate 
of premium was paid than that paid by the assured. If Kepler acted 
under a mistake, it is évident that it consisted in failing to com- 
prehend the class of risks that were covered by the policy; but a 
mistake of that kind, accompanied, though it may hâve been, by some 
misleadLng statements as to the risks covered by the policy, is surely 
not suffi cient to warrant a reformation of the policy, especially where 
no fraud was practiced or intended to be practiced upon the as- 
sured. It frequently happens that knowledge of materiql facts com- 
munieated to the agent of an Insurance company by the assured, either 
prior or subséquent to the issuance of a policy, has the effect of 
waiving particular provisions found therein or of estopping the com- 
pany from claiming the beneflt of such provisions; but where the 
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class of risks intended to be insured against is clearly described in 
the policy, and the assured bas a full and fair opportunity to read 
the instrument, the Company will not be bound by représentations 
made by its agent, in good faith, that the policy covers risks that 
are not in fact within its provisions. Association v. Kryder, 5 Ind. 
App. 430, 31 N. E. 851; Casualty Ce. v. Teter (Ind. Sup.) 36 N. E, 
283. In construing the provisions of a written . agreement and 
in determining its légal effect, the parties thereto act at arm's 
length if the agreement is couched in plain language and no fraud 
or deceit is practiced. It is the duty of a person, when he becomes a 
party to a written contract, to examine its provisions, and détermine 
for himself what obligations and what liabilities it imposes, and, if 
need be, to seek légal advice on that subject. This duty is equally 
imperative when a policy of Insurance is taken out; and courts of 
equity cannot undertake to reform such an instrument merely be- 
cause the légal effect of its provisions was misunderstood by the as- 
sured, nor even on the ground that an agent of the insurer errone- 
ously represented that the policy covered risks which the language 
of the instrument clearly shows that it did not cover, if the agent 
acted honestly, without artifice, or any intent to def raud. 

In accordance with thèse views, the décision of the circuit court of 
the United States for the district of Wyoming is reversed, and the 
cause is remanded to that court, witti directions to dismiss the bill of 
complaint. ' 



HINKLEY et al, v. CITY OP ARKANSAS CITY. 
(ClrcTilt Court o( Appeals, Eighth Circuit. September 2, 1895.) 

No. 619. 

1. PrACTICB— FlNDINGS OF FaCT— OPINION OF COURT. 

A statement of the grounds of décision In an opinion of the court upon 
deeldlng a case submitted without the intervention of a jury is not équiva- 
lent to a spécial finding of fact 

8. EviDENCii— Sbveral Issues. 

Where there are several Issues of fact In a case, a party cannot be pre- 
cluded from giving évidence materlal upon any one of them because the 
décision upon another may be such as to preclude him from relying upon 
the facts which such évidence tends tb prove. 

8. Same— Trial without Jury— Harmless Error. 

Where a case bas been tried by the court without a jury, It is Immaterial 
to consider whether there was error in the admission of évidence bearing 
solely upon a point which Is shown by the opinion of the court not to hâve 
entered Into the décision of the case. 

4. Municipal Corporations— Refundino Bonds. 

The power conferred on cities of the first, second, and third class to re- 
fund their Indebtedness, by the act of March 8, 1879 (Laws Kan. 1879, 
c. 50, § 1), is a power which can only be exerclsed by means of an ordi- 
nance duly enacted. Purchasera of refunding bonds issued by such cities 
under said act must ascértaln whether an ordinance authorizing the Issu- 
ance of such bonds has been enacted, and cannot rely upon a récital con- 
tained therein that they hâve been legally issued, when no ordinance was 
in fact adopted. National Bank of Commerce v. Town of Granada, 54 
Fed. 100, 10 U. S. App. G92, and 4 C. C. A. 235. 
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In Error to the Circuit Court of the United States for the District 
ofKansas. 

Tliis was a suit by the plaintiffis In error, Rufus H. Hlnkley, George H. 
Richardson, and Henry St, John Smith, partners in business under the name 
of Swan & Bai-rett, against the défendant in error, the city of Arkansas City, 
a city of the second class of the state of Kansas, to recover the amount due 
ou 170 coupons which were detaehed from certain refundlng bonds that were 
issued, as the plalntiffs averred, by said city. The complaint, which was in 
the usual form, aiieged, among other things, that before said bonds or cou- 
pons became due and payable they had been purchased for yalue by the plaln- 
tiffs, and that each of said bonds from which said coupons were detaehed con- 
tained the following récital: "This bond is one of the séries of flfty-four 
bonds of like amount, ténor, and efCect, executed and issued by the said city 
to compromise and refund its matured and maturing Indebtedness beretofore 
legally created by said city, and in accordance with an act of the legislatui'e 
of the State of Kansas entitled 'An act to enable coiinties, municipal corpora- 
tions, the board of éducation of any city and schooi districts to refund their 
indebtedness,' approved March 8, 1879, and it is hereby certified that the total 
amount of this issue of bonds does not exceed the actual amount of the out- 
standing indebtedness of said city, and that ail the requirements of the pro- 
visions of the foregoing act hâve been strictly complied with in issuing this 
bond." The material portions of the refunding act referred to In the forego- 
ing récital are as follows: 

"Be it enacted by the législature of the state of Kansas: Section 1. That 
every county, evcry city of the first, second or third class, the board of éduca- 
tion of any city, every township, and every schooi district, is hereby authorized 
and empowered to compromise and refund its matured and maturing indebt- 
edness of every kind and description whatsoever, upon such terms as can he 
agreed upon, and to issue new bonds witb semi-annual interest coupons at- 
tached, in payment for any sums so compromised; which bonds shall be is- 
sued Et not less than par, shall not be for a longer period than thirty years, 
shall not exceed in amount the actual amount of outstanding indebtedness 
and shall not draw a greater interest than six per cent, per annuni. 

"Sec. 2. Bonds issued under this act by any county shall be signed by the 
chairman of the board of county commissioners and attested by the county 
clerk under the seal of the county. Bonds issued by any city shall be signed 
by the mayor and attested by the city clerk under the seal of the city. • * *" 
Laws Kan. 1879, pp. 80, 81, e. 50. 

The défendant city pleaded, in substance, that the bonds and coupons in 
question were issued without authority of law, and that the same were void 
for the following reasons, to wit: That ou or about July 1, 1887, an élection 
was ordered in said city of Arkansas City, Kan., for the purpose of voting 
aid to and subscribing to the capital stock of the Grouse Creek Railway Com- 
pany in the sum of $54,000, said aid to consist of an Issue of bonds to the 
amount of $3i,000 and an issue of warrants to the amount of §30,000; that 
at the time said élection was ordered aid had already been extended to said 
Grouse Creek Railway Company by other municipalities and townships of the 
county of Cowley, in which the défendant city was located, to the amount of 
$50,000; that under the laws of Kansas then in force the county of Cowley 
and the townships and municipalities therein had no power to vote aid to 
said Grouse Creek Railway Company in exœss of $50,000, and that the de- 
fendant city was, therefore, without power to extend further aid to said rail- 
way Company in the sum of $54,000, as contemplated by said élection; that, 
notwithstanding thèse facts, the mayor of said défendant city, one J. L. Huey, 
who was also the président of said Grouse Creek Railway Company, assumed 
to exécute aid bonds in the sum of $24,000 and aid warrants in the sum of 
$30,000 in the name of said city and in favor of said railroad company, and 
subsequently endeavored to negotiate them, but that in point of fact they 
were never issued or put in circulation, and never became binding obligations 
of said city; that thereafter an agreement was made by and between said 3. 
II. Huey, mayor, as aforesaid, and W. N. Coler & Company, a flrm of brokers, 
who were alleged in tlie answer to be the agents and brokers of the above- 
v.69p.no.9— 49 
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M-med plalntlflB, whereby said W. N. Cîoler & Company agreed In behalf of 
their prlnclpals to purchase refunding bonds to the amount of $54,000, pro- 
vlded the same were issued In lieu of sald ald bonds in the sum of $24,000 and 
In lieu of said ald warrants in the sum of $30,000 theretofore executed by said 
mayor; that, in pureuaace of said agreement, sald J. L. Huey did procure the 
issuance of pretended refunding bonds in the sum of $54,000, being the bonds 
in controvMsy, and did thereupon dellver the same to W. Ni Coler & Com- 
pany, who were at the tlme the plaintifCs' agents. The answer f urther averred 
the fact to be "that no ordlnance of the city council of the défendant city 
was at any time passed, authorizing the refunding or attempt to refund sald 
pretended bonds and railroad ald warrants; and that in truth and in fact 
sald pretended bonds and railroad aid warrants so attempted to be refunded 
were not the bindlng or valid obligations of défendant city,— ail of which 
plaintiffs in thls action at the tlme well knew." It was also averred by the 
défendant city "that no ordlnance of any kind was «ver passed at any tlme 
by the mayor and councU of défendant city authorizing the issue of said pre- 
tended ald bonds and aid warrants, and that the same were so pretended to 
be issued as aforesaid wlthout any notice to the voters of the défendant dty, 
and wlthout any authorlty of law so to do; and that the same are whoUy 
vold, and of no force and effeot whatever." A reply was filed to the aforesaid 
plea or answer, denylng ail the allégations thereof, and the case went to 
trial before the court, a wrltten stipulation having been flled, waiving a jury. 
The circuit court entered a judgment in favor of the défendant city. 61 Ped. 
4T8. To reverse that judgment the record was removed to this court by a writ 
of error. 

W. H. Rossington and Charles Blood Smith., for plaintiffs in error. 
John A. Eaton and J. C. Pollock (J. Mack Love, on the brief), for 
défendant in error. 

Before CALDWELL, SANBORN, and THAYEK, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The case having been tried by the circuit court without the interven- 
tion of a jury, its flndings on the issues raised by the pleadings having 
been gênerai, and no instruction having been asked in the nature of 
a demurrer to the évidence, we are limited in our considération of the 
case to such errors as hâve been assigned relative to the admission or 
exclusion of testimony. No other errors that may hâve been com- 
mitted by the trial court in the progress of the case are before us for 
review. Searcy Co. v. Thompson, 13 C. 0. A. 349, 66 Fed. 92. Two 
exceptions seem to hâve been taken by the plaintiffs to the admission 
of évidence oflered by the défendant, one of which exceptions relates 
to the admission of the book of printed ordinances of the city of Ar- 
kansas City that were in force when the refunding bonds now in con- 
troversy were issued. The other of the exceptions relates to the ad- 
mission of a book kept by the défendant city containing a record of 
its bonded indebtedness. Whether thèse exceptions, or either of 
them, were well taken, and are so far material as to warrant a re- 
versai, are the only questions that we can consider. 

Counsel for the plaintiffs hâve assumed that there is in the record a 
spécial finding of fact, and that it was speciflcally f ound by the circuit 
court that the plaintiffs were purchasers of the bonds in suit for value, 
before maturity, and without notice of défenses. On this assumption 
the question of the admissibility of the ordlnance book mentioned 
above has been argued, but the assumption thus made is erroneous. 



HINKIiEY V. CITY OV AKKANSAS CITY. 771 

As we hâve before indicated, there is no spécial flnding of fact con- 
tained in the record whicli we can notice, and it goes without saying 
that this court is without power to examine the testimony for the pur- 
pose of making a flnding, either gênerai or spécial. It is true that 
the record contains an opinion of the trial judge, delivered contem- 
poraneously with the rendition of the judgment, in which he said, 
among other things, while discussing the case : 

"Plaintiffs purehased thèse bonds from Spltzer & Company, who were Inno- 
cent holders, and ail their rights passed to plaintiffs. Porter v. Steel Co., 122 
U. S. 267, 7 Sup. et 1206; Scotland Co. v. Hlll, 132 U. S. 107, 10 Sup. Ct. 26. 
Plaintiffs are, therefore, entitled to ail the protection which the law gives to 
holders of this class of securitles who purehased them without notice and for 
value." 

But this is not a spécial flnding of fact which we can accept and 
be governed by, nor was it intended as such by the trial judge. In 
légal contemplation, a spécial flnding of fact, as distinguished from 
a gênerai flnding, is one in which the trial judge states saccinctly 
Ms ultimate conclusion on each material issue of fact raised by the 
pleadings. Tt is like a spécial verdict, or an agreed statement of 
facts. It musi not be a mère récital of the testimony on which the 
ultimate flnding is to be based, nor leave a part of the material issues 
of fact raised by the pleadings undecided. Moreover, a spécial flnd- 
ing of fact should be so framed as to indicate clearly that the trial 
court intended it not merely as an opinion containing a décision upon 
questions of law and fact, but as a spécial flnding embodying his 
ultimate conclusions on mooted questions of fact only. Burr v. 
Navigation Co., 1 Wall. 99, 102; Adkins v. W. & J. Sloane, 19 U. S. 
App. 573, 8 C. C. A. 656, and 60 Fed. 344; Lehnen v. Dickson, 148 
U. S. 71, 13 Sup. Ct. 481. In the présent case the only flnding 
which we can notice is that contained in the judgment entry, which 
recites: 

"This said cause cornes duly on for hearing and décision by the court. 
Plaintiffs appear by Messrs. Kossington, Smith, and Dallas, their attorneys, 
and the défendants by PoUock and Love and John A. Eaton, and thereupon 
said plaintiffs more the court that it flnd the issues in favor of said plaintiffs, 
and render a judgment upon the évidence submitted in favor of said plaintiffs 
and against said défendant, which motion is by the court overruled, to which 
ruUng plaintiffs duly except, and thereupon the court finds for said défendants 
and against said plaintiffs, to which flnding the plaintiffs duly except. It is 
therefore by the court considered, ordered, and adjudged that plaintiffs take 
nothlng from the défendant upon the several causes of action as set forth In 
the pétition of the plaintiffs flled herein. * • •" 

This must be regarded as a gênerai flnding in behalf of the de- 
fendant city, and the only flnding which the record contains. 

Starting, however, with the assumption that the plaintiffs were 
purchasers of the refunding bonds for value, before maturity, and 
without notice that they had not been authorized by ordinance, coun- 
sel contend that the admission of the .ordinance book was erroneoua, 
because the récital contained in the bonds est^pped the city from 
asserting that its council had not authorized the alleged aid bonds 
and aid warrants to be refunded. The obvions answer to this con- 
tention is that, when the ordinance book was admitted, the défendant 
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was entitled to prove, if it could, ail the facts alleged in its answer, 
namely, that the city council had never authorized the refunding of 
the alleged aid bonds and aid warrants, that the mayor had assumed 
to exercise that power without the sanction of the city council, and 
that the plaintiffs were well aware of thèse facts when they purchased 
the bonds. The admission of the ordinance book was one step in 
the direction of establishing the averments of itsjinswer, which the 
city was entitled to take, because the book tende"3 to show that no 
refunding ordinance had been adopted. And in passing upon the 
admissibility of the book when it was offered, it was not necessary 
to consider whether the city would ultimately succeed in proving 
the other facts alleged in its plea that were essential to make eut a 
complète défense. When a défense pleaded is made up of several 
independent- facts, a défendant cannot be compelled to prove ail of 
said facts at once, but must of necessity be allowed to offer any 
compétent évidence which has a direct tendency to establish any of 
the several facts which together constitute the défense. As no ob- 
jection was made to the ordinance book on the ground that it was 
not properly authenticated, and as the sole objection to it seems to 
hâve been that the fact intended to be proven by the book was not 
relevant or material, because the plaintiffs were innocent purchasers, 
we must hold that the objection made was properly overruled, and 
that the book was properly admitted in évidence. 

The other item of évidence which was objected to, namely, the book 
containing a record of bonded indebtedness, would seem to hâve been 
offered by the défendant solely for the purpose of showing that under 
the constitution and laws of Kansas it had exhausted its power to 
con tract any further bonded indebtedness prior to the exécution of 
the alleged aid bonds and aid warrajats, and prior to the issuance of 
the refunding bonds in lieu thereof. The plaintiffs objected to the 
évidence on the ground that the book offered was "not the bonded 
record of the city," that it was "not a book provided by law to be 
kept," that it was "not a public record," and was, therefore, "incom- 
pétent, irrelevant, and immaterial." It appears from the testimony 
that there were two books in which the city had at différent times 
kept an account of its bonded indebtedness, — one a ne_w book, then 
in use; and the other an old book, formerly used. A controversy 
arose at the trial as to which of thèse books was the proper record, 
and whether the city clerk had produced the proper book in obédience 
to a subpœna therefor that had been issued by the plaintiffs. It 
would seem from what occurred in the course oFthis controversy that 
the plaintiffs' counsel did not object to proof of the bonded indebt- 
edness of the défendant city, but that their insistence was that the 
fact should be proven, not orally, as at flrst attempted, but by the 
record of indebtedness kept by the city, and that the book actually 
produced, which seems to hâve been the new record into which cer- 
tain entries found in the old record had recently been copied, was 
not the proper record to establish the amount of the bonded debt. 
We think it wholly unnecessary to décide at this time whether the 
objections urged against the admissibility of the book now in ques- 
tion were well founded or otherwise, because the case was tried by 
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tàe court without a jury, and the record shows conclusively that tlie 
admission of the book showing the amount of the bonded debt had 
no influence whatever on the judgment ultimately rendered. From 
the opinion of the circuit court, which is incorporated into the record, 
it appears that the judgment in favor of the défendant city was based 
solely on the ground that the refunding act of March 8, 1879, supra, 
conferred on the défendant city a power which could only be exer- 
cised by itby means of an ordinanee or resolution passed by its coun- 
cil and approved by its mayor; that it was the duty of the bond 
purchaser to ascertain by proper inquiry whether such an ordinanee 
or resolution had been enacted; and that it was beyond the power 
of the mayor and city clerk to issue refunding bonds without the 
sanction of the council, or to bind the city by estoppel to pay refund- 
ing bonds not authorized by the council, by a récital inserted thefein 
that they had beèn duly and legally issued. The circuit court did 
not rest its judgment in favor of the défendant city on the ground 
that the limit of légal indebtedness had been reached before the bonds 
in suit were executed, but ignored that défense altogether; where- 
f ore the admission of the évidence complaiûed of did no harm. Swan 
V. City of Arkansas City, 61 Ped. 478. The décision of the trial 
judge on the points last mentioned was in accordance with the dé- 
cision of this court in National Bank of Commerce v. Town of Gran- 
ada, 10 U. S. App. 693, 4 C. C. A. 212, and 54 Fed. 100, and we fully 
concur therein. The resuit is that the record before us discloses no 
material error, and the judgment of the circuit court is therefore 
afQrmed. 
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(Circuit Court of Appeals, Eighth Circuit. Auffust 5, 1895.) 

No. 540. 

CONTRACTS— DiscHAKaB— Act of God. 

One R. owned and operated a sawmill on the Mississippi river, and also 
owned a tract of timber land near the headwaters of thie F. and C. rivers, 
from which he was drawing and expeeted to draw for some years hls sup- 
ply of logs. Tlie M. Co. was engagea in the business of driving logs on 
the F. and C. rivers, and preparing the same for traiisportation on the 
Mississippi, and liad done this worli for R. Différences havlng arlsen 
between them, a eontract was made, in August, 1882, between R. and the 
M. Co., which provided that, "for the purpose of settling ail différences 
and providing for the future," the M. Co. agreed to talce control of ail 
logs delivered to it by R. on the F. and C. rivers, drive them to a certain 
boom, and prépare them for transportatlon on the Mississippi, for which 
K. agreed to pay, "annuaily, at the close of each season's business," cer- 
tain agreed sums. No period was expressly fixed for the duration of tlie 
eontract. A flood afterwards caused a change In the river banks, making 
it necessary to abandon the boom named in the eontract and construct 
another. Subsequently the M. Co, notifled R. that it elected to terminate 
the eontract. R. sued to recover additional sums which he had been 
obliged to pay. for the work agreed to be done by the R. Co. Held, that 
the change in the river banks was not such an act of God as to dischàrge 
the eontract, since the possibliity thereof should hâve been foreseen and 
provided against in the eontract, and since its occurrence did ndt rende* 
the performance of the eontract impossible. 
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2. SamE— MnTUAMTT. 

Held, furtber, that the contract did not lack mutuallty because of the 
absence of any agrieement by R. to furnish logs, since, by virtue of Ita 
expressed puk^ose of settling différences, it ôperated as a release of exlst- 
ing daims, which would constittite a sufflclent considération for the H. 
Co.'b agreement, and made the contract in part an executed one. 
S. Same— DuRATroif. 

Held, further, that the contract. In vlew of Its purpose to provlde for 
the future and Its other terms, could not be held to be terœinable at the 
will of elther party, but that, by a falr Interprétation of its terms, It was 
to continue as long as R. was actlvely engagea In removing tlmber from 
the landa on the P, and C. rlvers owned by him at the date of the con- 
tract. 

il Evidence— BooKS of Accodnt. 

For the purpose of showing the quantity of logs eut, R. offered certain 
boolcB, kept in his business, It appeared that the logs, as eut, were meas- 
ured by the camp scalers, and the measurements entered in thèse books; 
that from tlme to time Inspectors visited the camps, and verified thèse 
boolcs by remeasuring a portion of the logs; and that, npon the books 
8o verified, payments were made by R. to the log cutters. The inspectors 
who revised the boolu identiâed them, and testliled to their correctness. 
Beld, that the books were admissible without producing the camp scalers 
who originally measured tj^e logs. 

In Error to the Circuit Court of the United States for the Northern 
District of loTva. 

This was a suit by John Robson, the défendant In error, agalnst the Mis- 
sissippi River Logging Company, the plalntiff in error, to recover damages 
for a breach of a written contract between sald parties, that was entered into 
on August 23, 1882. A jury havlng been walved, the case cornes bef ore this 
court for révlew on a spécial finding of facts made by the Honorable O. P. 
Shiras, before whom the case was tried. The sever^ spécial flndings that 
are most material to the discussion of the several errors that hâve been as- 
Bigned are as toUows: 

"(2) I flnd that, for a numb«: of years prlor to 1882, the défendant company 
was engaged In the business of rminlng and driving logs and timber down 
the Flambeau and Chlppewa rlvers, in the state of Wisconsin, to the Missis- 
sippi river, includlng in such business logs and tlmber owned by the défend- 
ant and logs and timber owned by thlrd parties. 

"(3) I flnd that, prlor to 1882, the gênerai mode In which the sald business 
was carrled on was as follows: The logs and timber were placed by the 
owners thereof on the banks or in the water of the sald Flambeau and Ohip- 
pewa rlvers and the trlbutaries thereof. The driving of the logs down the 
rlvers was performed by the défendant corporation or by the Chlppewa Lum- 
ber & Boom Company, which latter company was under the eontrol and man- 
agement of the défendant. When the logs reached Beef Slough boom, which 
wàs situated on the low« part of the Chlppewa river, they were taken pos- 
session of by the Beef Slough Boom Company, and were run Into the boom 
managed by sald company, and the logs belonglng to the différent owners 
were separated from the common mass, and run into pockets. Having been 
thus assorted, they were then bralled and formed Into rafts In proper condi- 
tion to be taken in tow by the raft boats, which conveyed them to their 
several points of destination upon the Mississippi river. 

"(4) I flnd that for a number of years prlor to the year 1882 the plaintiff, 
John Robson, had been engaged in the lumber business upon the Mississippi 
river; that he had a sawmill at Lansing, upon that river, and that he brought 
the logs sawed at the mill from the lands tributary to the Flambeau and 
Chlppewa rlvers In Wisconsin; that he owned a quantity of tlmber lands 
tributary to thèse streams, from which he annually eut a number of logs, and 
that he also bought logs from other persons, or bought the rlght to eut logs 
from lands owned by oth«- persons and tributary to the streams above named; 
that, for a number of years prier to 1882, ail the logs eut or bought by the 
plalntlfC In the régions tributary to the Flambeau and Chlppewa rlvers wera 
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driven for hlm by the défendant company or by the Chippewa Lumber & 
Boom Company. 

"(5) I find that certain différences and disputes In regard to the handling 
of said logs, and the priées to be paid therefor by plalntiflC, having arisen 
thereupon on the 23d day of Augiust, 1882, the plaintif? and défendant entered 
into a contract in writing, of the foUowing ténor and effect 

" 'Articles of agreement made and entered into this 23d day of August, 1882, 
by and between the Mississippi Biver Logging (Dompany, a corporation or- 
ganized undw the laws of lowa, party of the flrst part, and John Bobson, 
party of the second part, witnesseth: Whereas, the party of the second part 
owns a large quantity of pine lands tributary to the Chippewa and Flambeau 
rivers and their branches in Wisconsin, and now has a large quantity of saw 
logs and timber in said streams, and expects to eut annually hereafter, and 
deliver in said streams, a large quantity of saw logs and timber to be driven 
to market down said stream, to the Mississippi river; and whereas, the said 
party of the flrst part is engaged in the btisiness of drivlng logs down said 
streams to Beef Slough, for other parties; and whereas, différences having 
arisen between the party of the second part and the Chippewa Lumber & 
Boom Company (which Is controUed by the party of the flrst part) in respect 
to the running and driving of logs: Now, therefore, for the purpose of settling 
ail said différences and providlng for the future, it is mutually agreed as fol- 
lows: Flrst. Said party of the flrst part, in considération of the premises 
and of the promises of the said party of the second part, hereinafter men- 
tioned, agrées to take possession and eontrol of ail logs and timber which 
the party of the second part shall deliver In said Chippewa river at or be- 
low the east and west forlcs thereof, and ail that shall be delivered In said 
Flambeau river at or below the north and south forts of said stream, and to 
drive the same, at its own cost, charges, and expense, down said streams 
to and into Beef Slough boom, not exceeding an average of twenty-flve mil- 
lions of feet annually; said logs to be driven each season with ail reasonable 
dispatch, and wIth as much care and facility as it shall drive Its own logs. 
The logs of the party of the second part now in said streams are to be driven 
by said flrst party under this agreement. Any charges to be nald the Chip- 
pewa Lumber and Boom Company, or any other company, person, or persons, 
on account of said logs or any of the same, between the aforesaid forks of 
said streams and said Beef Slough boom, are to be paid by the said party of 
the flrst part Second. And the said party of the flrst part, in considération 
of the premises, further undertakes and agrées that the charges of the said 
Beef Slough Boom Company shall not exceed sixty cents per thousand feet 
for booming, assorting, and delivering in pockets and watchlng the said logs 
of the said party of the second part at ail the mills on the Chippewa rivw. 
Third. And the party of the flrst part, in considération of the premises, fur- 
ther undertakes and agrées to brall and deliver to the said second party, in a 
proper and usual manner, his" said logs ready to be taken in tow by boat af ter 
the same are turned out into pockets by said Beef Slough Boom Company, 
and to do the same with ail reasonable dispatch. Fourth. And the said 
party of the second part, in considération of the premises, promises and agrées 
to pay to the said party, annually, at the close of each season's business, for 
taking the care, eontrol, and delivering said logs into Beef Slough boom, as 
agreed as aforesaid, the sum of two hundred and flfty dollars; and, for 
brailing and delivering said logs ready for the towboat, twenty-flve cents per 
thousand feet. And said party of the second pai't also further agrées to re- 
turn to the said party of the flrst part the brailing Unes used in brailing said 
logs, unless the same shall hâve been three times so used. Fifth. In case 
the said party of the second part associâtes any person or persons with him 
as partner or partners in such lumljering business, this agreement is to stand, 
apply. and operate in respect to such partnershlp. But no logs are to be 
handled by said party of the flrst part under this .igreement except such as 
shall be owned by said party of the second part, or by him and others as 
partners. The cost of scallng the said logs as the same are turned into said 
Beef Slough boom is to be paid equally by the parties hereto. 
" 'Witness our hands and seals, this 23d day of August, 1882. 

"'Mississippi Hiver Logging Co. 
" 'F. Weyerhauser, Pt. 
" 'John Kobson.' 
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"(6) I find that aftei- the date of this contract, and up to April 4, 1889, both 
parties recognlzed thelr contract to be In full force, and tbe défendant Com- 
pany toc* (^harg-e of and bandled ail logs delivered to it by plaintiff in ac- 
cordaiïce witb its provisions. 

,"(7) I. flnd thaton April 4„ 1889, the défendant Company notifled the plain- 
tiff, by a letter addressed to him, and recelved In due course of mail, tliat It 
would no longer be bound by said contract, the said letter reading as follows: 

" 'Chippewa Falls, Wls., April 4th, 1889. 

" 'Mr, J,ohn Robson, Winona, Mlnn.— Dear Sir: You will please to take no- 
tice that the Mississippi liiver Logging Company elects to, and does hereby, 
termlnate the contract made with you for driving your logs on the Chippewa 
and Flambeau rlvers in the state of Wisconsin, and for fitting said logs at 
Beef Slough for transportatlon down the Mississippi, being the contract bear- 
ing date August 23d, 1882, ail the provisions of which are hereby terminated, 
and will not be hereafter consldered binding between the parties. If you do 
not receive your logs at Beef Slough when delivered in the pocUets, and fit 
thepi for transportatlon, it will be taken for granted that you elect to hâve 
tliis. Company act for you in that regard, charging therefor same as for Uke 
services done for others. 

" 'ïours respectf ully; Mississippi River Logging Co. 

" 'By F. Weyerhauser, Frest.' 

"(8) I find that since said 4th day of April, 1889, and as a conséquence of 
the refusai of the défendant compauy to further handle, drive, or care for the 
logs owned by the plaintiff for the priées named In thei contract, the plaintiff 
bas been cômpelled to pay larger sums for the performance of the work neces- 
sary therefor, such -additlonal payments amounling to 38% cents per thou- 
sand feet, subject to réduction, of the $250 per year, the contract priée for 
driving; and I further find that plaintiff pald the sum of $350.27 as an extra 
eiiarge for brailing in 1889, in addition to the total of 38% cents increase. 

"(9) I further flnd that at the date of the contract In question, to wit, Au- 
gust 23, 1882, the plaintiff had upon the banks or in the waters of the Flam- 
beau and Chippewa rivers, below the forks thereof, logs and timber to the 
alnohnt of 14,901,430 feet according to bank scale. 

"(10) I flnd that sihce the said 23d day of Augnst, 1882, the plaintiff bas eut 
from the lands by hâm owned at the date of the contract, and placed in the 
waters of the Chippewa aud Flambeau rivers, as provided in said contract, 
timber to the amount of 97,848,024 feet at bank scale, and that there was in 
April, 1889, standing uncut upon the said lands the further amount of 
3,869,000 feet of plne timber at bank scale, and 724,000 feet of hemlock tim- 
ber." 

"(13) I find that in 1884 an extraordinary flood occurred in the Chippewa 
river, which brought about a change in the channel of the river, near the 
entrance to Beef Slough, and resulted in the fllling up thereof. The défendant 
Company made aU reasonable efforts and expenditures to keep open said 
slough and the entrance thereto, but withoût a.vail; and flnally, in 1889, Beef 
Slough was whoUy abandoned, and since then it lias not been used in connec- 
tion with the logging business on the Chippewa river. 

"(14) I flnd that, when it became apparent that Beef Slough was becoming 
unfit fot booming purposeg, a company was organlzed, under the laws ot the 
State of Minnesota, for me purpose of creating and managing a boom at 
West Kewton Slough, on the west bank of the Mississippi river; and 
booming facilities costing in excess of $100,000 were there created, ana tne 
logs coming down the Chippewa river bave since then been run Into and 
handled in West Newton Slough, Instead of Beef Slough. 

"(15) I flnd that the relations existing between the West Newton Boom 
Company and the défendant company are substantially the same as those ex- 
isting between the défendant company and the Beef Slough Company. 

"(16) I flnd that, by the use of the facilities created at West Newton Slough, 
the logs driven down the Chippewa river can be boomed, brailed, formed into 
rafts, and be delivered to towboats for transportation down the Mississippi 
river, but the expense thereof is somewhat in excess of what the same work 
eost at Beef Slough. 

"(17) I flnd that the défendant failed to handle, as It was required to do 
under the contract, the sum of 42,238.799 feet of pine timber; and that the 
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addltlonal cost for handling the same, which plalatiff bas been compelled to 
pay or wlll be compelled to pay, equals the sum ot Ç15,611.00 over and above 
the cost at contract rates. Shiras, District Judge." 

In vlew of the foregoing flndings, the circuit court decided that the plaintiff 
below wae entitled to recorer. 61 Ped. 893. 

John J. Jenkins (H. H. Hayden, on the brief), for plaintiff in error. 

J. A. Tawney and Francis B. Daniels (David B. Henderson, Louis 

Q. Hurd, and George W. Kiesel, on the brief), for défendant in error. 

Before CALDWELIi, SANBOEN, and THAYER, Circuit Judges. 

THAYEB, Circuit Judge, after stating the case as above, delivered 
the opinion of the court 

It was insisted on the oral argument of the case by counsel for the 
plaintiff in error, and the point is elaborated to some extent in the 
brief, that the circuit court erred in holding that the logging Com- 
pany was not relieved of its obligation to f urther perf orm its contract 
by the fllling up of Beef Slough,which was occasioned, as it seems, 
by an extraordinary flood in the Chippewa river, that occurred in the 
year 1884. It was insisted that the fllling up of the slough was an 
act of God, which rendered further performance of the contract im- 
possible, and operated to discharge the same. This question was côn- 
sidered at considérable length in the opinion of the learned trial judge, 
and was decided adversely to the contention of the logging company on 
two grounds: First, for the reason that the flood which filled up the 
slough was an event which might reasonably hâve been anticipatéd, 
and agalnst the occurrence of which the logging company ought to 
hâve protected itself by a proper stipulation in the contract; second, 
for the reason that the fllling up of Beef Slough did not in fact ren- 
der it impossible for the logging company to do substantially ail thàt 
it had contracted to do. The circuit court held that by making use 
of some other slough near the mouth of the Chippewa river for the 
purpose of sorting and brailing logs, as the court held it had the 
right to do, the défendant company might hâve fulflUed ail the obli- 
gations which the contract imposed. Robson v. logging Go., 61 Fed. 
893, 900, 901. The reasoning as well as the décision of the circuit 
court on this branch of the case meets with our approval; and, in- 
asmuch as the alleged error is not specifled in the assignment of 
errors in accordance with the requirements of rule 11 of this court 
(11 0. C. A. cii., 47 Fed. vi.), it will not be further noticed. 

It is also contended that the contract sued upon lacked mutuàlity, 
and for that reason was not enforceable against the logging company. 
This is but another form of stating the proposition that the logging 
company's promise to take possession of ail the plaintifl's logs and 
timber in the Chippewa river, and to drive the same down that river, 
and to brail and deliver them ready to be taken in tow by towboats, 
for a certain specifled compensation, to be paid by the plaintiff, 
rested upon no considération, because the plaintiff did not expressly 
promise to deliver any logs or timber to be so handled. We may 
concède it to be an elementary rule that, so long as a contract is 
wholly executory, neither party thereto is bound anless both are 
bound. A promise by one party to do a given act, nothing having 
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been doue o* paiû in considération therefor, cannot, as a matter of 
course, be enforced unless the opposite party either expressly or by 
necessary implication promises to do sometbing in return. The 
ruie in question is well illustrated by the f oUowing cases : Campbell 
V. Lambert, 36 La. Ann. 35; Railway Co. v. Dane, 43 N. Y. 240; 
Stensgaard v. Smith, 43 Minn. 11, 44 N. W. 669 ; Bailey v. Austriai^ 
19 Minn. 535 (Gil. 465); Mers v. Insurance Cow, 68 Mo. 127; Chambliss 
V. Smith, 30 Ala. 366; Willetts v. Insurance Co., 45 N. Y. 45; Clark, 
Cont. 168, and cases there cited. We think, however, that the con- 
tract sued upon does not fall lîvitMn the rule last stated. The spé- 
cial flnding shows that, prior to the exécution of the agreement, cer- 
tain différences and disputes in regard to the handling of the plain- 
tiff's logs and timber in the Chippewa river, and the prices to be paid 
therefor, had arisen between the parties to the contract. The con- 
tract also recites that it was entered into by the respective parties, 
"for the purpose of settling ail said différences." Now, while the 
agreement does not expressly state that, when signed, it should 
operate as a settlement of past différences and a relinquishment of 
ail claims growing out of previous transactions, yet, by necessary 
implication, such was the effect of the agreement when executed 
and dêlivèred. By entering into the contract, the plaintifl evidently 
released and absolved the logging company from whatever claims 
he had the;retof ore preferred against it growing out of the transporta- 
tion of Iq^ and timber on the Chippewa river. By a necessary 
inference, tbat which was declared to be the purpose of the contract, 
to wit, the settlement of past différences, was accomplished when the 
contract was signed and delivered. Neither party could thereafter 
maintain an action against the other founded upon a claim that was 
then in controversy if it related to the transportation of logs or tim- 
ber on the river in question. It results from this view that the con- 
tract in suit cannot be regarded as havingbeen wholly executory 
when it was signed and delivered. By the very act of signing and 
delivering tlie agreement, the plaintifl manifestly released claims 
against the logging company, of some kind, that weré then in dis- 
pute, whicb might bave become the subject-matter of an action at 
îaw, if, indeed, a suit was not then pending, This in itself consti- 
tuted a sufficient considération for the défendant company's promise 
to drive and brail, for a specifled price, such logs as the plaintifl 
raight thereafter place in thfe Chippewa river. The point, therefore, 
that the contract was voidable when executed, for want of mutuality, 
in our opinion, is not well taken. 

Another point that is urged with some force is that "the contract, 
being silent as to its duration, was terminable at the pleasure of 
either party." It is obvions, we think, from the relations of the 
parties and the circumstances under which the contract was exe- 
cuted, that if this idea that the contract might be terminated at the 
pleasure of eitlier party had been suggested to the plaintifl or to the 
défendant, particularly to the former, prior to the exécution of the 
agreement, it would never hâve been executed in its présent f orm. 
The logging company had been engaged for some years in the busi- 
ness of driving logs down the Chippewa river, and in placing them 
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in booms or sloughs, where the logs of différent owners could be as- 
sorted, brailed, and formed into rafts in a fit condition to be towed 
to their destination at Tarions points on tlie Mississippi river. Tlie 
work of sorting tlie logs was done by a boom company which was 
under the domination and control of the logging company, and was 
merely one of the subagencies by which that company placed the logs 
of différent owners in the Mississippi river in a condition to be towed. 
This was not a temporary employment of the logging company in 
which it had been engaged for a few months or a single season, but 
it was its permanent occupation; and it is fair to infer from the 
spécial finding that it had created facilities for driving, booming, and 
assorting logs which probably gave it a monopoly of that business on 
the Flambeau and Chippewa rivers. The plalntiff, on the other 
hand, was the owner of a mill at Lansing, on the Mississippi river. 
He also owned some pine lands on the head waters of the Flambeau 
and Chippewa rivers, and drew his supply of logs largely from that 
source, and expected to do so for some years to corne, until the sup- 
ply was exhausted. He had previously employed the logging com- 
pany to drive and brail such logs as were eut on his lands, and dis- 
putes had arisen as to the mode of doing the work, and as to the 
priées that ought to be charged therefor, which controversies the 
parties not only desired to settle, but to guard against the récurrence 
of similar disputes in the future. Under thèse circumstances, it 
would be unreasonable to suppose that the parties to the contract 
contemplated a merely temporary agreement which either could 
terminate at will. Such an agreement would not fumish adéquate 
protection to either party against future controversies which both 
desired to avoid. It would not settle for any deflnite period the com- 
pensation to be paid for the services to be rehdered by the logging 
company, which must hâve been a matter of vital importance to the 
plaintiff, inasmuch as the logging company controUed practically ail 
the facilities on the Chippewa and Flambeau rivers for driv- 
ing and sorting logs. Moreover, an agreement that could be ter- 
minated at the pleasure of either party might prove to be a very in- 
adéquate considération for the settlement of claims growing ont of 
past transactions that had been surrendered and discharged when 
the contract in suit was executed. Aside from thèse considérations, 
which render it highly improbable that an agreement was contem- 
plated which could be terminated at any time, the contract, as made, 
contains provisions which clearly indicate that the parties expecte^ 
it to continue in force for a period of some years at least. It con- 
tained a stipulation that the payments to be made by the plaintiff 
should be made "annually at the close of each season's business." It 
also contained a statement that the contract was entered into "for 
the purpose of settling différences and providing for the future," 
which latter clause would be clearly inapt if the contract was entered 
into with the understanding that either party might terminate it at 
his mère pleasure or convenience. We entertain no doubt, theref ore, 
of the intention of the parties to make a contract of some years' dura- 
tion, which in the meantime could not be revoked by either party. 
Nevertheless, the important question remains whether the contract, 
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when Gonsidered in relation lo the circumstances under whîcli it was 
madCr furnishes the means of determining its possible duration. 
Tbis inquiry is essential, becaiise, when a contract calls for the rendi- 
tion of services, if it is so far incomplète that the period of its in- 
tended duration cannot be determined by a fair inference from its 
provisions, either party is ordinarily at liberty to terminate it at will 
on giving reasonable notice of his intention to do so. Irish v. Dean, 
39 Wis. 562; Coffln v. Landis, 46 Pa, St. 426, 430. See, also, Wood, 
Mast. & S. 265, and Mechem, Ag. § 210. 

For the reasons that we hâve already suggested, we hâve reached 
the conclusion that it may be fairly inferred from the terms of the 
agreement, and from the circumstances which led to its exécution, 
that the parties to the instrument intended that it should continue in 
force and remain operative as long as the plaintifl was actively en- 
gaged in removing the timber from the lands which he then owned on 
the head water^ of the Flambeau and Chippewa rivers. The fact that 
the plaintiff owned lands thus located, and found it necessary to make 
use of the Ghippewa river as a vehicle of transportation ; the fact that 
the logging company was engaged in the business of driving and as- 
sorting logs, and that it controlled most of the facilities for doing that 
work successfully; and the further fact that controversies had arisen, 
and were liable to arise in the future as long as the parties occupied 
such relation,— were the several circumstances which led to the exé- 
cution of the contract. So far as appears, neither the plaintiff nor the 
logging company had any intention, when the contract was signed, 
of abandoning the business in which they were respectively engaged; 
and neither party seems to hâve anticipated a change in their relations 
or in the existing mode of doing business that would render the provi- 
sions of the contract inéquitable or burdensome for some years to 
corne. It was doubtless expected that in the course of a few years 
the timber on the lands then owned by the plaintiff would be ex- 
hausted ; that the conditions that had given birth to the agreement 
would then cease to exist; and that on the happening of that event, 
and not before, it would cease to be operative. There is nothing in 
the provisions of the contract or in the situation of the parties that 
would warrant us in holding that it was probably intended that the 
logging company should hâve the right to terminate the contract be- 
fore the plaintiff had exhausted the timber on the lands which he then 
owned, while there are very persuasive reasons to support the con- 
trary view, that it was contemplated by the parties that it should re- 
main in force until that event had transpired. It is a f undaraeutal 
rule that, in construing a contract, effect should be given to the in- 
tention of the parties, and that in ascertaining that intention the court 
should place itself, as nearly as possible, in the position that they oc- 
cupied when the contract was made. It frequently happens that the 
full «cope and purpose of an agreement cannot be accurately ascer- 
tained without considering the subject-matter to which it relates and 
the circumstances under which it was executed. When a case of that 
kind oecurs, and the necessity arises for going outside of the language 
eniployed, for the purpose of ascertaining its meaning or the probable 
intention of the parties thereto, a court is always privileged to do so. 
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and may properly eonsider any fact or circumstance wMch sheds liglit 
on the transaction. The case at bar is one wMch, in our judgment, 
demanda a libéral application of this doctrine. While tbe parties to 
the contract hâve failed to state how long it should continue in force, 
they hâve, nevertheless, manifested an intention to enter into a busi- 
ness arrangement with each other which should last for some years 
and until a certain expected event had occurred. We think, there- 
fore, that the happening of that event should be held to limit the du- 
ration of the contract, and that until such time the logging company 
remains bound by its provisions. 

A number of exceptions were also taken to the action of the trial 
court in admitting testimony. As the case was tried by the court, 
without the intervention of a jury, none of thèse exceptions seem to 
us to be of sufflcient importance to deserve spécial notice, save one, 
which relates to the introduction of certain scale books that were of- 
fered for the purpose of showing the quantity of logs that had been 
eut from the plaintiff's land. The circuit court considered the ad- 
missibility of this testimony at some length, and, as we f ully concur 
in the view taken by the trial court, we cannot do better than quote 
the following passage from its opinion: 

"The évidence shows that as the logs are eut in the woods they are scaled— 
that is, measured to ascertain their contents— by persons Irnown as 'camp 
scalers,' and the measurements are entered upon cards. At the close of tîie 
day the measurements thus taken are entered upon the scale book. From time 
to time, inspectors visit the camps, and verify the contents of the scale bocks 
by counting and remeasurlng a sufflcient portion of the logs to satisfy them 
of the correctness of the books. If errors are detected, the book is corrected. 
After vérification and correction by the inspectors, the scale book is sent to 
the owner of the logs, and payment is made to the log cutters and handlers 
according to the contents of the book, which is thus made the évidence upon 
which the owner of the logs must make payment to his employés. It is clearly 
to the interest of the log owner that thèse scale books shaU not show the cut- 
ting of any greater number of logs than the facts will justify. ïhe mode by 
which the entrles are made on the scale book is such as to assure accuracy 
therein. The parties who eut and haul the logs, and the owner, who is to pay 
for the eutting and hauling, act upon the contents of the books, and deem 
them to be proper évidence of the facts therein stated. That which is received 
and acted upon by persons engaged in any line of business as compétent évi- 
dence is ordinarily admissible when the same fact becomes a matter of inquiry 
in judidal proceedings. It would seem, therefore, that the scale books should 
be admiitted In évidence, unless it appears that there is better évidence within 
the power of plaintiff to produce. It is said that the camp scalers should hâve 
been hunted up, and their testimony be introduced, in order to show the num- 
ber of logs, and the contents thereof, eut on plaintifC's land during the time in 
jontroversy. What is sought to be proved is the resuit, tn number and quan- 
tity, of the logs eut. When the scalers made the count and measurement, two 
records thereof were made, — one In the memory of the scaler, the other in the 
scale book. Which is now the best évidence? Years hâve elapsed. The en- 
tries on the scale books remain unchanged. They are now just what they 
were when originally made. Can the same be said of the record made upon 
the memory of the scalers? If the scalers had been produced, and had testified 
that in the years past they had counted and measured a large quantity of logs, 
and had at the time entered the results upon scale books prepared for the pur- 
pose, and that, as they now remembered it, the number and quantity were so 
and so, but, upon the production of the scale books, they showed a différent 
quantity and measurement, which should control? The rule reqniring the 
production of the best évidence of which the case is susceptible is Intended to 
guard against fraud and mistake, and to aid in arriving at the truth. TTiat 
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évidence which Is the least Uable to mislead is the best évidence; aad it cannot 
be malntained that there is more reliable évidence of the number and quantîty 
of the legs eut upon plalntitt's land than the scale books wherein the entries 
were made from day to day by the camp sealers, and which were revised aud 
corrected by the inspectors. Tbe books were properly identifled, and the in- 
speetors who revised them at the différent camps testlfied to their correctness; 
and, under thèse circumstances, I hold that the books cannot be excluded 
upon the ground that it appears that there is better évidence adduclble upon 
the question of the number and quantity of logs eut by plaintifl, and placed 
in the waters of the Chippe-wa and Flamtmau rlvers." 

For the reasons so well stated by the trial judge, we entertain no 
doubt that the scale books in question were properly received in évi- 
dence. They appear to hâve been kept under conditions that were 
calculated to prevent mistakes therein, and to insure a high degree of 
accuracy. They were also identifled by witnesses who were familiar 
with their contents, and whose spécial duty it was to see that they 
were properly and accurately kept. Under thèse circumstances, we 
think that the trial court would hâve erred if it had excluded the 
books on the ground that they had not been sufflciently identifled, or 
that they were not the best évidence. Finding no error in the action 
of the circuit court to which our attention bas been speciflcally di- 
rected by the assignment of errors, the judgment of the circuit court is 
hereby afflrméd. 



CUDAHY PACKING CO. v. SIOUX NAT. BANK OF SIOUX CITY. 

(Circuit Court of Appeals, Eighth Circuit. August 19, 1895.) 

No. 599. 

Practice— Waivbr of Jukt TRiAii— Rev. St. ^ 649. 

A statement contained In a bill of exceptions, that the "cause came on 
for hearing, and a jury havinf; been impaneled and sworn, and the intro- 
duction of évidence having been commeneed, by stipulation of parties 
hereto duly entered, the jury was withdrawn, trial to jury waived," and 
the cause referred, Is insuffleient, where the local practice aet permits a 
référence to be ordered on oral consent of the parties in open court, to show 
that a wrltten stipulation waivlng a jury was filed, as required by Rev. 
St. § 649, or to give the appellate court jurisdiction to review errors com- 
mitted in the course of the trial. Rush v. Newman, 7 C. C. A. 136, 58 Fed. 
158, 12 U. S. App. 035, followed. 

In Error to the Circuit Court of the United States for the North- 
ern District of lowa. 

This was a suit which was brought by the défendant in error, the Sloux 
National Bank of S1ou.k City, lowa, against the Cudahy Paeking Company, 
the plaintiff in error, to recover an amount of money which the bank had ex- 
pended in taking up and paylng certain pig tickets that had been issued by 
the Cudahy Paeking Company in payment for hogs by it purchased. For 
some months prier to April 22, 1893, an. arrangement had existed between the 
Union Loan & Trust Company of Sioux City, lowa, and the Cudahy Paeking 
Company, by virtue of which the trust company was under an obligation to 
pay such checks or pig tickets (so termed) as the paeking company Issued 
for hogs purchased at the stock yards in Sioux City, lowa. At the close of 
each day's business the paeking company gave to the trust company a voucher 
for the total amount of pig tickets issued by the former company durlng the 
day, which voucher contained the statement, printed across its face, that 
"when approved, dated, and signed, this voucher becomes a draft on the 
Cudahy Paeking Company of South Omaha, Nebraska, payable through the 
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Union Stock Yards National Bank of South Omaha, or the Bankers' National 

Bank of Chicago, for dollars." On Monday, April 24, 1893, the trust 

Company found itself insolvent, and without means to pay pig tickets to the 
amount of $13,509.52 that had been issued by the packing company the prevl- 
ous Saturday, and would probably be presented to the trust company for pay- 
ment during the day. It aceordingly took the voucher, *or $13,509.52, that it 
had received from the packing company for Saturday's purchases, to the Sioux 
National Bank, with whlch it kept an account, and proposed to assign the 
voucher to the bank, to obtain the money wherewith to pay the outstanding 
pig tickets, on account of which the voucher had been executed and delivered. 
The bank assented to the proposition, took an assignment of the voucher, as 
if It were a draft, and subsequently paid checks drawn on it by the trust com- 
pany in settlement of pig tickets to the amount of $ll,5ia62. The Cudahy 
Packing Company refused to pay the voucher when it was presented to it for 
payment, claiming that it had funds on deposit with the trust company, wher 
the voucher was assigned to the plaintiff bank, sufticient to meet ail outstand- 
ing pig tickets by it issued on Saturday, April 22, 1893. The bank thereupon 
sued the packing company on the voucher, claiming in its complaint that it 
was, in légal effect, a draft or bUl of exchange that had been accepted by the 
packing company prior to the purchase of the same by the bank. It subse- 
quently, by leave of court, amended its complaint by adding thereto a count 
for money had and received by the packdng company from the bank, to the 
amount it had expended in paying outstanding pig- tickets, to wit, for the sum 
of $11,513.62. There was a trial before a référée appointed by the coui-t, 
which résulted in a judgment against the packing company for $12,535. 63 
Fed. 805. The présent writ of error was brought by the packing company to 
obtain a reversai of the Judgment. 

D. A. Holmes (C. H. Lewis and A. L. Beardsley, on tbe brief), for 
plaintiff in error. 

Asa F. Call (William L. Joy and G. L. Joy, on the brief), for de- 
fendant in error. 

Before CALDWELL, SANBOBN, and THAYEB, Circuit Judges. 

THAYER, Circuit Judge, af ter stating the case as above, de- 
livered the opinion of the court. 

The flrst question to be considered is whether the errors assigned 
upon the record, or any of them, are subject to review by this court, 
lie décision of this question dépends upon whether it afiirmatively 
appears from the record that "a stipulation in writing waiving a 
jury" was flled with the clerk, pursuant to the provisions of section 
649 of the Revised Statutes of the United States. It has been so 
often decided, both by this court and by the suprême court, that an 
oral stipulation waiving a jury trial, in law cases tried in the fédéral 
courts, is not sufflcient to authorize an appellate court to review 
errors committed in the progrès» of the trial, that we need not stop 
to repeat what has so often been said on that point. It will sufiSce 
to say that if the stipulation waiving a jury is oral, and not in writ- 
ing, as the statute requires, no question can be considered in such 
a case by an appellate court, on a writ of error, except the question 
whether the déclaration or complaint is sufflcient to support the 
judgment. Bond v. Dustin, 112 U. S. 604, 5 Sup. Ct. 296; Rush 
V. Newman, 12 U. S. App. 635, 7 C. C. A. 136, 58 Fed. 158; Searcy 
Co. V. Thompson, 13 C. C. A. 349, 66 Fed. 92; U, S. v. Carr, 19 U. S. 
App. 679, 10 C. C. A. 80, 61 Fed. 802. The foregoing rule is subject 
to an exception that was pointed out in Supervlsors v. Kennicott, 
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103 "0, S. 554, 556, and is refefred to in Bond v. Dustîn, Bupra,— 
that wiien a case is presented to the trial court for décision on an 
agreed-statement of ail tke facts, prepared and signed by counsel, 
an appellate court, on writ of errer, may always détermine whether 
the judgment rendered was such as should hâve been rendered on 
the agreed facts. In the présent case the only évidence found in 
the record that a written stipulation waiving a jury was filed is in 
the f ollowing récital contained in the bill of exceptions, to wit : 

"Thls cau|se came on xor hearing, and a jury having been impaneled and 
sworn, and the Introduction of évidence having been commenced, by stipula- 
tion of parties hereto duly entered, the jury was withdrawn, trial to jury 
waived, and the cause was referred to "W. E. Cody, Esq., for the purpose of 
taklng and reportlng the évidence, and reportlng upon the facts of thls case, 
the same to be submltted to the court upon the report of said référée, and the 
pleadings." 

In no other part of the record do we find any évidence that the 
stipulation referred to was made otherwise than by word of mouth 
in open court, and simply noted by the clerk in the record, whereas 
the fact that the Gode of lowa permits a référence to be ordered 
in obédience to the oral consent of the parties in open court, entered 
on the minutes (McClain, Code lowa, § 4021), renders it extremely 
probable, in the absence of any written agreement found in the 
bill of exceptions, that the stipulation referred to in the bill was 
merely verbal. This latter fact — that the Code of lowa permits a 
référence to be made orally — distinguishes the case at bar from 
Boogher v. Insurance Co., 103 U. S. 90, 97, in which case it was held 
that a written consent to a référence would be presumed, because 
by the practice act of the state a case could not be referred without 
the written consent of the parties thereto. Besides, it was stated 
by counsel in the course of the argument, and the statement was 
not challenged, that the agreement to refer was in point of fact 
made orally in open court, in accordance with the lowa statute. 
This court held in Bush v. Newman, supra, that the following state- 
ment found in the record, "Both parties in open court having waived 
a jury, and agreed to trial before the court," was not sufScient to 
show that the waiver of a jury was in writing. We also took oc- 
casion, in the same case, to quote several forma of expression, ail 
of which had been adjudged to be inadéquate to show with the 
requisite certainty that a jury had been waived, in conformity with 
the fédéral statute, by a written stipulation. Pollowing our rulings 
in Eush v. Newman and U. S. v. Oarr, supra, and the adjudications 
therein referred to, we f eel constrained to hold that the présent 
record fails to show that the parties dispensed with a jury by a 
stipulation in writing made and filed with the clerk. While it may, 
at flrst blush, seem somewhat overcritical to question the sufflciency 
of the language employed in the présent record to show that a jury 
was vvaivèd by a written agreement, yet the proposition, now weil 
established, that our jurisdiction to review the judgment of the 
circuit court, in most of the respects whereof complaint is made, 
dépends upon such a written waiver having been filed, renders it 
Impefative that we should scan the record dosely to ascertain if 
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we hâve any authority to rectify the alleged errors of the trial court. 
In the brief of couiisel for the plaintiff in error, our attention is di- 
rected to the case of Paine v. Eailroad Co., 118 U. S. 152, 6 Sup. Ct. 
1019, as furnishing suflScient authority for a review of ail the al- 
leged errors that hkve been assigned; but, from an examination of 
the statement in that case, it will be found that a written stipula- 
tion -waiving a jury was duly signed by the parties and flled. The 
suprême court accordingly ruled that it could détermine whether 
the judgment was right upon the facts specially found by the référée. 
The décisions in Koberts v. Benjamin, 124 U. S. 64, 8 Sup. Ct. 393, 
in Andes v. Slauson, 130 U. S. 435, 9 Sup. Ct 573, and in a very 
récent case, — Shipman v. Mining Co., 15 Sup. Ct. 886,— are to the 
same effect. The case at bar differs from thèse cases in that the 
record fails to show that a written waiver of a jury was flled, the 
resuit being that we hâve no jurisdiction to décide whether the 
judgment was right upon the facts reported by the référée, but must 
content ourselves with the inquiry whether the déclaration is suf- 
flcient to sustain the judgment. We hâve no doubt that it is. As 
heretofore stated, the déclaration contains two counts, one being 
upon an accepted draft, and the other upon the common count for 
money laid out and expended for the beneflt of the nacking com- 
pany. If the latter count was defective, as contended, because it 
did not allège that the money in question was expended at the pack- 
ing company's request, there was certainly no defect in the first 
count of the déclaration. The judgment of the circuit court must 
accordingly be afflrmed. 



SHEBVE et al. v. CHEBSMAN et al. 
(CHrcuit Court of Appeals, Elghth Circuit. September 2, 1895.) 

No. 560. 

1. Circuit Coubt dp Appeals — Jurisdiction — Writ of Error to Bupremb 

Court Pending. 

The fàct that a writ bf error has been sued out of the suprême court 
to review a judgment of the circuit court for want of jurisdiction does 
not prevent the circuit court of appeals from entertaining a writ of error 
to review an order, made after the judgment was entered, which dénies 
a new trial claimed under a statute of a state which glves a defeated 
party a right to a second triai In an action of ejectment. 

2. Pkactiob— BiiA op Exceptions. 

The fact that a bill of exceptions, showing the proceedings upon a mo- 
tion for such a new trial, after judgment, was certifled after the issue of a 
writ of error from the suprême court to review the judgment, is not a 
fatal objection to such bill. 
8. CosTS — As Condition op New Trial — Colorado Statuts. 

Code Oiv. Proc. Colo. 1887, § 272, provides that the defeated party in an 
action to recover land may, at any time before the first day of the term 
succeeding that at which judgment is rendered agalnst hlm, pay ail costs 
recovered by such judgment, and thereupon hâve a new trial of the case. 
Another statute (1 Mills' Ann. St. 1891, § 677) provides that a suceessful 
plaintiff shall recover against the défendant hls costs to be taxed. HeU. 
that the provision of section 677 entitles the suceessful party to ail costs 
of the action, includlng those of a prior mistrial as well as those of the 
v.69F.no.9— 50 
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final trial, and a defeated party seeking a new trial under section 272 of 
the Code must flrst pay ail costB of the prevaillng par^ at a mistrial, as 
well as his other costs. 
4. Same— Priok Brkonkous Décision— Rulb of Pkopertt akd Practice. 
A party wlio, after a mistrial, had been defeated on the second trial in 
an action in the circuit court of the United States In Colorado to recover 
lands, paid the costs of the second trial, and in due time applled for a new 
trial under Code Civ. Proc. Colo. § 272. Some years before, another judge, 
sitting in the same court, had deeided that It was unnecessary, in such a 
"case, to pay the costs of the mistrial. The judge to whom the application 
for new trial was made in this case denied it, after holding It under ad- 
visement beyond the time for paying the costs, on the ground that the 
costs of the new trial should hâve been paid. Eeld that, as the former 
décision, though erroneous, might well be regarded as a rule of property 
and practice, in reliance upon which the applicant had omitted to pay the 
costs in time, the order denytng the new trial should be reversed, and a new 
trial granted, upon condition of the applicant's paying the costs within 60 
days. Thayer, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Thomas M. Patterson and Charles G. Parsons, for plaintiffs in error. 
Tyson S. Dines (Charles J. Hughes, Jr., on the hrief), for défendants 
in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

SANBQRN, Circuit Judge. Does section 272, c, 23, of the Colo- 
rado Code of Civil Procédure of 1887, require the defeated party, in 
an action to recover the possession of real property to pay the costs 
of a prior mistrial of the action, in which the jury haa disagreed, to 
entitle him to a new trial as of right under that section? If so, do 
the facts that the circitit court in which the action was pending had, 
several years prior to his application, deeided that this section did 
not require such payment, and that the defeated party complied with 
the provisions of that section as it had been construed by that court, 
relieve him from the conséquences of his failure to comply with the 
terms of the section as properly construed? Thèse are the principal 
questions presented by this record. 

The défendants in error, Walter S. Cheesman and George W. 
Clayton, brought an action in the court below against the plaintiffs in 
error, James A. Shreve, J. A. Perkins, and others, for the possession of 
certain real property, and for damages for the removâl of minerais 
therefrom. Issues were joined, the action was tried, and the jury dis- 
agreed. At the May term of the circuit court in 1893 the action was 
tried again, a verdict was returned, and on June 27, 1893, a judgment 
was rendered in favor of the défendants in error. Section 272 of the 
Code of Civil Procédure of Colorado provides: 

"Whenever judgment shall be rendered against either party, under the pro- 
visions of this chapter, it shall be lawful for the party against whom such 
judgment Is rendered, his heirs or assigns, at any time before the flrst day 
of the next succeeding term, to pay ail costs recovered thereby, and upon ap- 
plication of the party against whom the same was rendered, his heirs or as- 
signs, the court shall vacate such judgment and grant a new trial in such 
case." 
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On November 3, 1890, in Parkhurst t. Priée,* the résident district 
judge and acting circuit judge of the district of Colorado delivered an 
opinion, in which he held that a party who was flnally defeated in an 
action for the recovery of possession of real property was not required 
to pay the costs of a prior mistrial of the action in which the jury had 
disagreed, in order to entitle him to a new trial under this section. In 
accordance with this ruling, the plaintiffs in error paid ail the costs in 
this action, except the costs of the mistrial, and on November 2, 1893, 
before the term next succeeding the entry of the judgment, applied 
for a new trial under this section. It so happened that the' district 
judge of another district was then temporarily holding the circuit 
court in the district of Colorado. He heard this application, took it 
under advisement, and on May 26, 1894, denied it, on the ground that 
the défendants in error had f ailed to pay the costs as required by law. 
On November 23, 1894, the plaintifEs in error sued out the writ of 
error in this case to reverse this order denying the new trial. 

A motion was made by the défendants in error to dismiss this writ 
because the plaintiffs in error had, on June 26, 1894, sued out of the 
suprême court of the United States a writ of error to reverse the judg- 
ment in this action, on the ground that the court below had no juris- 
diction of the case. The order denying the new trial, which the stat- 
ute granted as a right, is a final décision that is reviewable in this 
court under the act which established it. 26 Stat. 828, c. 517, § 6 ; Supp. 
Kev. St. p. 903, § 6; Standley v. Roberts, 8 C. 0. A. 305, 308, 59 Ped. 
836; Iron Silver Min. Co. v. Mike & Starr Gold & Silver Min. Oo., 
6 C. C. A. 180, 56 Fed. 956; Mining Co, v. Campbell, 10 C. C. A. 172, 
61 Ped. 932. The fact that the plaintiffs in error are exercising a 
right, given to them by the same act of congress, to the décision of 
the suprême court upon another question in this case, is no reason for 
us to deprive them of their right to a hearing and détermination of 
the question committed to our décision by that act. The fact that 
our writ of error was not issued until after the suprême court had is- 
sued its writ is not material. The question before the suprême court 
arises upon proceedings anterior to the judgment, and the question 
before this court upon proceedings subséquent to the judgment, so 
that the requisite records, as well as the questions before the two 
courts, are différent, separate, and'distinct. 

The fact that the bill of exceptions was certifled after the writ of 
the suprême court issued is not a fatal objection to the bill. It was 
made and certifled during the term at which the order denying the 
new trial was made. It contains a record of the facts disclosed at 
the hearing which resulted in that order. The fact that a writ of 
error had been issued to review the judgment certainly did not de- 
prive the court below of its jurisdiction, or relieve it of its duty, to 
make a true record of the proceedings in that court after the judg- 
ment. This bill of exceptions is that record. It was rightfully made, 
and is properly in this case for our considération. Hunnicutt v. 
Peyton, 102 U. S. 333, 353, 354. The motion to dismiss is denied. 

Section 272 of the Colorado Code, supra, gives to the party against 

1 Not reported. Oral opinion. 
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whom a judgment for thé recovery of real property is rendered a right 
"to pay ail costs recovered thereby," and then to hâve a new trial of 
the action. The statutes of Colorado provide : 

"If any person shall sue in any court in tins state in any action, real, Per- 
sonal, or mlxed, or upon any statute for any offense or wrong immediately 
Personal to the plalntiflf, and shall récover any debt or damages in such ac- 
tion, then the plaintlfi or demandant shall hâve judgment to recover against 
the défendant his costs to be taxed; and the same shall be recovered, to- 
gether with the debt or damages, by exécution, except in the cases hereinafter 
mentionefl." 1 Mills' Ann. St. Colo. 1891, § 677. 

In the case at bar the défendants in error recovered a judgment for 
the possession of certain real property, for $28,957.15 damages, "and 
their costs to be taxed." Their costs at the mistrial were taxed at 
the amount of H,814.81, and the costs of the last trial were taxed at 
1128.97. The plaintiffs in error paid the latter, but did not pay the 
former, amount. It goes without saying, at this late day, that under 
section 721, Rev. St., the défendants in error were entitled to recover 
such costs as were allowed by the statutes of Colorado, in the absence 
of any act of congress prescribing a différent rule. Hathav^ay v. 
Roach, 2 Woodb. & M. 63, Fed. Cas. No. 6,213; Ethridge v. Jackson, 
2 Sawy. 598, Fed. Cas. No. 4,541. An exhaustive and interesting ar- 
gument drawn from the history of the allowance of costs to the prevail- 
ing party has been made by counsel for plaintifl in error to show that 
the words "costs to be taxed," in section 677, supra, of the Colorado 
statutes, mean his costs at the last trial to be taxed. This argument 
is, in substance, that at common law no costs were recovered; that 
costs were first allowed in A. D. 1278by the statute of Gloucester (6 
Edw. I. c. 1); that in 1800, in Bird v. Appleton, 1 East, 111, the court 
of king's bench held that under that and numerous ancillary statutes 
the costs of a mistrial could not be recovered by the party who finally 
prevailed ; that this construction was adopted by the court of common 
pleas in 1816, in Worcestershire & S. Canal Co. v. Trent & M. Nav. Co., 
2 Marsh. C. P. 475 ; that the state of Colorado has provided that in that 
state the common law of England, so far as the same is applicable and 
of a gênerai nature, and ail acts and statutes of the British parliament 
made in aid of or to supply the defects of the common law, prior to 
the fourth year of James I., which*are of a gênerai nature, and not 
local to that kingdom, shall be the rule of décision, and shall be con- 
sidered as of f ull force until repealed by législative authority, with 
certain exceptions, not material hère (Mills' Ann. St. Colo. 1891, 
§ 4184) ; that it is a settled rule that whenever a statute of a f oreign 
state is adopted, the construction placed upon it by the judicial 
tribunals of that state bef ore its adoption is adopted with it, and that 
consequently the rule declared in Bird v. Appleton and Worcester- 
shire & S. Canal Co.v. Trent & M. Nav. Co., that a prevailing party can- 
uot recover his costs of a mistrial, has become the law of the state of 
Colorado. The argument is logical and persuasive. It would be en- 
titled to serions considération if the statute of Gloucester and the acts 
of parliament that enlarged its scope were actually in force in the 
state of Colorado. They are not. The statute of that state, which 
we hâve quoted, and that alone, measures the rights of parties to 
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costs in this action, and that statute bears about the same relation to 
the statute of Gloucester that one of Fulton's steamboats does to the 
modem océan liner. The statute of Gloucester provided that the de- 
mandant might recover against the tenant the costs of his writ pur- 
chased, together with his damage, and that the act should hold place 
in ail cases where a man recovered his damage. The statute of Colo- 
rado provides that the prevailihg party shall recover his costs to be 
taxed. It is plain that the construction placed upon the former stat- 
ute could be of very little value as a guide to the proper interpréta- 
tion of the latter. Moreover, the statute of Colorado needs no inter- 
prétation. Its language is simple and plain. "His costs to be 
taxed" cannot mean less than ail his costs in the action to be taxed. 
The moment an attempt is made to limit thèse words to a part of his 
costs, we are met by the unanswerable question, what part? That 
which was before clear and certain becomes a matter of doubt and 
conjecture. When the meaning of a statute is plain, arguments 
drawn from the history of the législation it embodies and the con- 
struction given to ambiguous statutes on the same or similar subjects 
serve only to create doubt where none should exist, and to confuse 
the judgment when it would otherwise be sound and clear. There is 
no better canon of interprétation than that, when a statute is plain 
and unambiguous, the législature must be presumed to hâve intended 
what it has expressed, and no room is left for construction. Knox 
Co. V. Morton, 68 Ped. 787; U. S. v. Fisher, 2 Cranch, 358, 399; Rail- 
way Co. V. Phelps, 137 U. S. 528, 536, 11 Sup. Ct. 168. It was as im- 
peratively necessary for the plaintiffs in error to procure the attend- 
ance of their witnesses, and to incur the costs of the mistrial, as it 
was for them to incur the costs of serving the summons or procuring 
the attendance of witnesses at the last trial. If they had incurred no 
costs at the mistrial, they would in ail probability bave been defeated 
then. The statute does not except thèse costs from its gênerai pro- 
vision, and it would be judicial législation for the court to create ex- 
ceptions to the gênerai provisions of this law when the législature has 
made none. Where the législature has made no exception to the 
positive terms of a gênerai statute, the conclusive presumption is that 
it intended to make none, and it is not the province of the courts to 
do 80. Madden v. Lancaster Co., 12 C. 0. A. 566, 573, 65 Fed. 188; 
Morgan v. City of Des Moines, 8 C. C. A. 569, 60 Ped. 208; Mciver v. 
Ragan, 2 Wheat. 25, 29; Bank v. Dalton, 9 How. 522, 528; Vance v. 
Vance, 108 U. S. 514, 521, 2 Sup. Ct. 854. 

Our conclusion is that : 

The provisions of section 677, Mills' Ann. St. Colo. 1891, that the 
prevailing party shall recover his costs to be taxed, authorizes him to 
recover ail his costs in the action, including those of a prior mistrial, 
as well as those of the last trial ; and a defeated party who would ob- 
tain a new trial under section 272 of the Code of Civil Procédure of 
Colorado of 1887 must flrst pay the costs of the prevailing party at a 
mistrial, as well as ail other necessary costs he has incurred in the 
action. Walker v. Barron, 6 Minn. 508 (Gil. 353); Pitch v. Stevens, 
2 Metc. (Mass.) 506; Stoddard v. Treadwell, 29 Cal. 281; Oregin v. 
Eailroad Co., 19 Hun, 349; Howell v. Vaa Siclen, 8 Hun, 524; Lanz 
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T. Tront, 46 How. Prac 94; Wessels v. Carr (City Ct. N. Y.) 6 N. Y. 
Supp. 535; Isaacs v. Plaster Works, 43 N. Y. Super. Ct. 397, 401. 
There is no doubt that there are many cases where applications are 
made for tke exercise of the discrétion of the court, as in motions for 
continuances, motions for new trials for cause, and similar applica- 
tions, in which the trial court bas ample power to regulate the costs 
to be recovered as one of the terms upon which it will exercise its 
discrétion. No référence is made to thèse cases in this opinion. 
There was no application for the exercise of any discrétion in the 
court below, and none was exercised. 

But the circuit court of the United States for the district of Colo- 
rado had, upon fuU considération, decided and rendered an opinion, 
three years before the application for a new trial was made in this 
case, to the effect that the defeated party was not required to pay the 
costs of a mistrial in which the jury disagreed, in order to entitle 
him to a new trial under thèse statutes; and that décision had nerer 
been appealed from or reversed. No court, in Colorado or elsewhere, 
so far as we can learn, had giyen any other construction to thèse 
statutes. Was not this décision an authoritative déclaration of the 
law of Colorado, and, until reversed, a rule of property and of prac- 
tice upon which the plaintiffs in error had the right to rely? Ohan- 
cellor Kent says: 

"If a décision bas been made upon solemn argument and mature délibéra- 
tion, the presumption Is in favor of Its correctness; and the community hâve- 
a right to regard it as a just déclaration or exposition of the law, and to regu- 
late their actions and contracta by it." Ken^ Comm. 476. 

It is a principle of gênerai jurisprudence that courts of concurrent 
or co-ordinate jurisdiction will follow the deliberate décisions of each 
other, in order to prevent unseemly conflicts, and to préserve uni- 
formity of décision and hannony of action. This principle is no- 
where more flrmly established or more implicitly foUowed than in the 
circuit courts of the United States. A deliberate décision of a ques- 
tion of law by one of thèse courts is generally treated as a controlling- 
précèdent in every fédéral circuit court in the Union, until it is re- 
versed or modifled by an appellate court. Striking illustrations of 
this principle will be found in: Vulcanite Co. v. Willis, 1 Flip. 388, 
393, Fed. Cas. No. 5,603, in which Judge Emmons said of thèse courts : 
"They constitute a single System; and when one court bas fully con- 
sidered and deliberately decided a question, every suggestion of pro- 
priety and fit public action demands it should be f ollowed until modi-^ 
fled by the appellate court"; Washburn v. Gould, 3 Story, 122, 133, 
Fed. Cas. No. 17,214; The Chelmsford, 34 Fed. 399, 402, in which 
Judge Butler said : "As respects the claim for supplies f urnished in 
Boston, at the owner's instance, — $694.45, — and forwarded to the 
vessel at Portland, I should hâve no hésitation in disallowing it in the- 
absence of authority on the subject. • • • i flnd, however, that 
the précise question has been decided the other way in The Sarah J. 
Weed, 2 Lowell, 555, Fed. Cas. No. 12,350; The Agnes Barton, 26 Fed. 
542; and The Huron, 29 Fed. 183. * • • In neither of the case» 
is the subject discussed at any length, or any adéquate reason aa- 
signed, in my judgment, for the conclusion reached. So great, how- 
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ever, is the importance I attach to unifonnity of décision by courts 
of co-ordinate jurisdiction, that I feel constrained to adopt the rule 
thus established in the several districts in which thèse cases arose. 
It seems more important that the rule should be unifonn and certain 
than that it should be consistent with principle"; Wells v. Naviga- 
tion Co., 15 Fed. 561, 570; Reed v. Railroad Co., 21 Ped. 283; Ameri- 
can Wood Paper Co. v. Fiber Disintegrating Co., 3 Fish. Pat. Cas. 362, 
Fed. Cas. No. 320; Goodyear v. Berry, 3 Fish. Pat. Cas. 439, Fed. Cas. 
No. 5,556 ; Machinery Co. v. Knox, 39 Fed. 702. Nor has it been thought 
less vital to a vs^ise administration of justice in the fédéral courts that 
the varions judges who sit in the same court should not attempt to 
overrule the décisions of each other, especially upon questions in- 
volving rules of property or of practice, except for the most cogent 
reasons. In Cole Silver Min. Co. v. Virginia & Gold Hill Water Co., 
1 Sawy. 685, 689, Fed. Cas. No. 2,990, Mr. Justice Field refused to re- 
view the action of the circuit judge, on the ground that such a prac- 
tice would lead to unseemly conflict. To the same effect are Oglesby 
V. Attrill, 14 Fed. 214, 215; U. S. v. Biebusch, 1 McCrary, 42, 43, 1 
Fed. 213; Appleton v. Smith, 1 Dill. 202, Fed. Cas. No. 498. In U. S. 
v. Biebusch, Judge McCrary declared that it v^as well settled in this 
circuit that the rulings of the district judge while holding the circuit 
court were not subject to be reviewed in the same court, either by the 
circuit judge or the circuit justice. In Zinsser v. Krueger, 45 Fed. 
572, 574, Judge Green, while presiding in the circuit court for the dis- 
trict of New Jersey, held that a prier décision of a question of law by 
Judge Butler while he was sitting in that court in another case be- 
came a précèdent to be implicitly followed in that court, unless it 
clearly appeared that the principles which governed it had been 
grossly misunderstood or misapplied. Moreover, there are no déci- 
sions to which the maxim, "Stare decisis, et non quieta movere," ap- 
plies more universally, or with more salutary effect, than to those 
which construe statutes that establish or déclare rules of property. 
It is universally conceded that it is of ten more important that thèse 
rules should be certain and changeless than that they should be right. 
Men engaged in active business buy and sell in reliance upon them. 
Lawyers advise their clients and enforce and protect their rights with 
constant référence to them ; and, while ail interests will readily ad- 
just themselves to and protect themselves under erroneous rules, 
there is neither protection nor safety for any interest under shifting 
rules, Seale v. Mitchell, 5 Cal. 402, 403; Bâtes v. Eelyea, 23 Wend. 
336, 341; Goodell v. Jackson, 20 Johns. 693, 722. 

In view of the principles and authorities to which we hâve ad- 
verted, it is not strange that the plaintifls in error relied with confi- 
dence upon a construction given to the statutes of Colorado by the 
décision of the circuit court in 1890, and attempted to préserve their 
right to a new trial in accordance therewith. That décision was de- 
livered by a judge whose opinions command the respect and confi- 
dence of lawyers and laymen, and it was an authoritative déclaration 
of the law after careful considération by a court of Iiigh rank. It 
was apparently the only décision upon the question. According to 
the concurring opinions and practice of the fédéral judges, this de- 
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cision was a very persuasive, if not a binding, précèdent,, not only in 
the circuit court in Colorado, but in ail other United States circuit 
courts, until reversed or modified by an appellate court: It -was a 
rule of property, a rule to which. the doctrine of stare decisis is pecul- 
ia*ly applicable, and it was a rule of practice in the court in which 
this case was pending. It was in this state of the law that the plain- 
tifEs in error paid the costs which they were required to pay to entitle 
them to a new trial according to this décision, and applied to the 
court for that trial within the time prescribed by the statutes. It is 
not an unreasonable presumption that they wouldhaye paid ail the 
costs of the défendants in error if the décision of the circuit court, 
which had stood unchallenged for three years, and which we now 
think was erroneous, had never been rendered. It may well be pre- 
sumed, too, that if the circuit court had announced, when the applica- 
tion was made, that the former décision would be overruled, and that 
the true construction of the statute required the payment of ail the 
costs, the plaintiffs in error would hâve paid the costs of the mistrial 
then, for there was yet time to do so under the statute. The delay of 
the décision for six months brought its rendition too late to enable 
them to do so, and gave the order the vicions eff ect of a rétrospective 
law. The plaintiffs in error were hardly bound to présume that the 
rule which had been established by the circuit court, and had stood 
URchallenged for three years, was not the law. Under thèse circum- 
stances, we are of the opinion that this order ought not to be affirmed 
so as to give it this rétroactive effect. Neither courts nor législa- 
tures should give a rétrospective effect to radical changes in rules of 
property or of practice. It was not the fault of the court below that 
the business of that court so «rowded upon its attention that it could 
not décide this application for six months after it was made; but the 
plaintiffs in error ought not to suffer on this aceount. It is a maxim 
of the law that "an act of the court shall préjudice no man." Broom, 
Leg. Max. 122; Eodman v. Reynolds, 114 Ind. 148, 150, 16 N. E. 516. 
In Eodman v. Reynolds, supra, the suprême court of Indiana said: 

"It is reasonable to make a party responslble for what hé does hlmself , or 
for what he omits to do, but it Is not reasonable to malie liim responsible for 
what the court does, or omits to do. In such a case as this the party cannot 
compel the court to act upon his application, and he ought not to be bound 
by the delay of tho court, if he has himself done what was required of hlm." 

The object of the trial of lawsuits is to reach just décisions, and to 
thereby préserve and protect the rights of litigants. In this case the 
substantial rights of ail parties will, in our opinion, be preserved, and 
the ends of justice best subserved by an order which will put the 
parties in this action as nearly as may be in the situation in which 
they would hâve been if the change in the rule established by the cir- 
cuit court had been made when the application for a new trial was 
presented. Accordingly the order denying the new trial will be re- 
versed, and the cause will be remanded to the circuit court, with di- 
rections to enter an order denying the néw trial, unless the plaintiffs 
in error shall, within 60 days after such order is entered, pay to the 
défendants in error their costs of the mistrial, to wit, $1,814.81 and 
interest thereon at the rate of 8 per cent, per annum from November 
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2, 1893, until it is paid, and, in case such payment is made within that 
time, to enter an order granting the new trial, but, in case such pay- 
ment is not so made to make the order denying it absolute; and it is 
so ordered. 

THAYER, Circuit Judge (dissenting). I agrée with my associâtes 
that section 272, c. 23, of the Colorado Code of Civil Procédure, rightly 
construed, requires the party against whom a verdict is rendered to 
pay the costs of a prior mistrial, to entitle him to a new trial as a mat- 
ter of right. I further agrée that the judge to whom the application for 
a new trial was addressed might very properly hâve followed the 
ruling of the local district judge in Parkhurst v. Price, supra, even if 
he was of the opinion that that décision was probably erroneous, leav- 
ing the aggrieved party to prosecute a writ of error from the order 
granting the new trial. I cannot assent to the view, however, which 
seems to be maintained by my associâtes, that he was bound to f ollow 
the rule previously applied in Parkhurst v. Price, if he thought that 
rule, as applied to the case at bar, was clearly wrong. Judge Hallett 
entertained doubt with respect to the question, and decided it with 
much apparent hésitation. His language was as followsi 

"When there Is a mistrial or a failure of the jury to agrée, and no order 
whatever Is made in respect to such costs, it seems to me to be a logical con- 
clusion that each party ougiht to pay the costs whleh he has made. This, how- 
ever, is so far doubtful that I confess I should feel some embarrassment if 
I were acting as counsel in this case, or in any other presenting a similar ques- 
tion. . * * * The clerk may conform the taxation to thèse suggestions, cast 
ing dut ail costs at the mistrial except meals for jurors." 

Under the circumstances, I think the décision in Parkhurst v. Price 
can hardly be said to hâve established a rule of property or procédure 
which ail judges sitting in the same court were thereafter bound to 
follow until the rule was reversed on appeal. But, be this as it may, 
inasmuch as the statute was rightly construed in this case by the cir- 
cuit court, and inasmuch as the plaintiiïs in error did not in fact pay 
the costs entitling them to a new trial within the statutory period, I 
am of the opinion that this court has no power to extend the time 
fixed by law for the payment of such costs. The right to a new trial 
dépends upon a literal compliance with the conditions prescribed by 
statute, both as respects the costs to be paid and the time within 
which they shall be paid; and no court, in my judgment, is vested 
with power to enlarge the time within which the costs must be paid 
to entitle the losing party to a new trial as a matter of right. For 
thèse reasons I am constrained to dissent from the order reversing the 
case, and granting 60 days within which to pay the costs. The view 
taken by my associâtes puts the judge who acted on the motion for a 
new trial in tlie awkward predicament of not being able to décide the 
case right, for, in whichever way he decided it, he was bound to be 
reversed. Moreover, this court makes an order awarding the plaintifE 
in error a new trial, which order would hâve been so far erroneous 
that it would hâve been reversed by this court if it had been made by 
the circuit court. I think, therefore that the judgment should be 
afflrmed. 
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THE CITY OF NAPLB8. 

GILCHRIST et aL T. BUSTEOM. 

tdrctilt Court of Appeals, Elgbth Circuit August 26, 189S.7 

No. 536. 

.k Kxoi/ieENOB — BviDBNCB— Prksdmption of Care. 

Libelant, an Inspector of grain, while in tbe discharge of hls officiai duty 
of inspectiug a vessel preparatory to shipplng a cargo of grain, fell down 
a hatch-way in tbe lower deck of tbe veesel, and was Injured. He testi- 
fied that be followed tbe directions of tbe eaptain of tbe vessel In golng 
to the place ^here tbe accident occurred, and that tbe lower deck was 
only Ugbted by two candies at a considérable distance from the hatchway 
Into whlcb be fell, and wblcb was invisible in the darkness, tbough be 
was exercising great care. Tbe captaln and crew of the vessel testifled 
tbat the deck was well lighted by numerous lantems and candies, some of 
them placed Immediately around tbe batchway. Held tbat, upon this con- 
flict of évidence, a finding In favor of libelant by the district judge, who 
saw and heard the wltnesses, supported by the presumption against a 
reckless disregard of bis own safety on libelant's part, would not be dis- 
turbed on appeal. 

2. ADMIRAIiTT PrACTICE— TiMB FOR APPBAI.. 

Under section 11 of the act of congress of March 3, 1891 (26 Stat. 829), 
an appeal to tbe circuit court of appeals in an admiralty proceeding may 
be taken at any tlme within six months after the entry of the order, judg- 
ment, or decree sought to be reviewed. 

Appeal from the District Court of the United States for the District 
of Minnesota. 

This Is an appeal from a decree in admiralty In the district court of the 
United States for tbe district of Minnesota, Fifth division. The action is one 
for damages for Personal Injuries received by the appellee by falllng through 
an open lower batchway on the steamship City of Naples, while she was lylng 
at her dock at West Superlor, Wis., about to receive a cargo of wbeat from 
an elevator at that place, on the 22d day of May, 1893, at about 3 o'clock p. m. 
It was trled by the court without a jury, and a decree rendered in favor of 
the libelant for $2,000, and costs, and against Joseph C. GUchrlst and Alexander 
McDougall and A. E, McFarlane, stîpulators on the bond given for the release 
»f the vessel. 61 Fed. 1012. For about three years prior to the accident the libel- 
ant had been employed by the state grain Inspection department of the state of 
Minnesota as a grain Inspecter, and from tbe 8th day of September, 1892, up 
to the 22d day of May, 1893, durlng the navigation season, he had been en- 
gagea in inspectlng vessels at the ports of Duluth and Superlor relative to the 
conditions of their holds to receive cargoes of grain for shipment The City of 
Naples was a vessel of tbe usual type of lake vessels, of about 2,000 tons bur- 
den, and about 300 feet in length, having two decks, provlded with nlne cargo 
hatches, numbered from 1 .to 9, beginning forward with batch No. 1, and 
numbering aft in consécutive order; the hatches of the lower deck belng dl- 
rectly beneath those of the upper deck. There was a permanent stali-way ex- 
tending from the upper deck to the lower deck in batchway No. 1, which was 
the usual method of ascendlng from and descendlng to the lower deck. There 
was also a stalrway extendlng from tbe forecastle on tbe port side down into 
the forward compartment In the bows of the vessel, which was sometlmes used 
by the crew to go below, but was not the usual method. The libelant was on 
the vessel, and went through, examlnlng the hold and the space between decks 
on Sunday, and on Monday he came aboard for the purpose of inspectlng the 
vessel preparatory to her receiving a cargo of wbeat; a rain the night before, 
when the hatches were up, having made the inspection necessary. He was 
on the upper deck, and attempted to swing himself down to the lower deck 
through hatcb No. 7 by putting hls hands on the combings; when be was told 
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by the maater o( the vessel not to go down that way, and thereupon he went 
forward on the port slde to the foreeastle etairway, and descended into the 
forward compartment, and, proeeeding aft through the bulkhead door, fell 
Into hatch No. 1, whlch was open, and recelved the injuries eomplalned of. 

The Ubelant testifies that the master dlrected hlm to go down the foreeastle 
stalrway, but the master dénies this. A brief summary of the llbelant's testi- 
mony Is to the effect that he went to the second deck by the route he was 
direeted to go by the master of the vessel; that upon passlng through the 
bulkhead door he found the lower deck dark; that he saw what he took to be 
the light made by a candie some 20 or 25 feet from the bulkhead door, and 
supposed that It marked the location of the flrst hatchway, as there were no 
other lights visible in that part of the deck; that he looke'd, but could see noth- 
ing but darkness at his feet; that he started for the light whlch he saw, 
walking slowly, with his feet close to the floor, so he would not run onto any- 
thing before he got to the light; that he had not gone more than two steps 
before he fell into the hatchway; that there were no lights whatever around 
or near the hatchway; that in the entire lower deck there were no lights, ex- 
cept the feeble lights made by two candies, one 20 or 25 feet from the door 
by whlch he entered, and towards whlch he was cautiously feellng his way 
when he fell into the hatchway, and the other at the opposite end of the deck; 
and that thèse two lights did not dispel the darkness, and did not give out 
suiHcient light to disclose the location of the hatchway to the most careful 
obsei-ver. On the other hand, the master and crew of the vessel, or some of 
them, testify that the lower deck was well llghted with 12 or 15 lantems and 
50 or 60 candies, and that there were 3 lantems around or near the first hatch- 
way, and a candie at each corner thereof, which plainly and clearly disclosed 
its location to one entering that deck by the bulkhead door. It is highly proba- 
ble that the lower deck had been well lighted In the morning or forenoon, 
when the crew were at work there, but, conoeding this to be so, the question 
remains whether the lights were left burning until the middle of the afternoon, 
when the appeUee received his injury. The Ubelant complains that the master 
of the vessel was négligent in directing him, without cautioning or waming 
hlm of the danger, to go down without a lantern or guide, by an unusual 
route, to the lower deck, which was not lighted, and at or near the entrance 
to which was an open, unUghted hatchway, without guards or combings. 
The district court awarded the Ubelant $2,000 damages, from which decree 
this appeal was taken. 

Herbert R. Spencer, for appellants. 
John C. Hollembaek, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

OALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

Before considering the case on its merits, it is proper to notice a 
motion filed by the appellee to dismiss the appeal. It is said that 
this court erred in allowing, on proper pétition for that purpose, Al- 
exander McDougall and A. R. McParlane as sureties on the bond 
given for the release of the vessel, to be made parties appellant in the 
cause; that the appeal was not taken in time; and that the assign- 
ments of error are not sufflciently spécifie. The order mentioned was 
made after argument and due considération on the authority of 
Coasting Co. v. Toison, 136 U. S. 572, 10 Sup. Ct. 1063, and we see no 
reason to change our views on the question. Hardee v. Wilson, 13 
Sup. et. 39; Insurance Co. v. Pendleton, 115 U. S. 339, 6 Sup. Ct. 74; 
The appeal was taken within six months. and is in time. Ben. Adm. 
<3ù Ed.) § 622; Act Cong. March 3, 1891 (26 Stat. 829), § 11. If 
there is anything inconsistent with this holding in admiraJty rule 45 
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(adopted in 1842), it must give way to section 11 of tlie act of congress 
above cited. 

Tke assignments of error, while net as spécifie as they might hâve 
been, are, we think, sufflcient. The libelant was rightfully and prop- 
erly on the vessel in the discharge of his officiai duty as an inspecter 
of vessels about to receive cargoes of grain. The master of the ves- 
sel knew that the libelant had corne on board to discharge his offi- 
ciai duty as inspecter, and he knew what was necessary to enable 
Mm to discharge that duty efiQciently and preperly. A guide with a 
light, or well-lighted hatches and hold, were indispensable to a safe 
and intelligent discharge of this duty. No guide was tendered, and 
the libelant testifles that the lower deck and hatchway were net 
lighted. We do not find that the libelant knew the exact location of 
hatch No. l,throughwhich he fell,nordowe think he knew the location 
ef this hatch with référence to thedoor through which he entered to the 
lower deck. He had never gone down this stairway before. It 
would serve no useful purpose to set eut and discuss the évidence 
in détail. It is voluminous and conflicting. We hâve read it ail 
very caref ully, and, applying the well-settled rule in this class ef cases, 
we are not able to say the leamed district judge erred in his conclu- 
sions on the facts of the case. He saw and heard the witnesses tes- 
tify, and was, therefore, in a much better position to judge of their in- 
telligence and credibility than this court. The weight of évidence 
is not deternained by the number of witnesses, but by their intelli- 
gence and credibility. Hence it is an established rule that when an 
appeal in admiralty involves only questions ef fact dépendent upon 
conflicting testimony, the decree of the district judge, who bas had 
the opportunity of seeing the witnesses and judging of their intelli- 
gence and veracity from their appearance and demeanor en the stand, 
will not be reversed unless the appellate court can clearly see that the 
decree was against the weight ef évidence. The prépondérance of 
the évidence must be such as would justify the granting of a new trial 
in a court of common law on the ground that the verdict was against 
the weight of évidence. The Grafton, 1 Blatchf. 173, Fed. Cas. No. 
5,655; Post v. Steamship Ce., 48 Fed. 565; The Jersey City, 1 U. S. 
App. 244, 2 C. C. A. 365, 51 Fed. 527; Levy v. The Thomas Melville. 
37 Fed. 272; The Saratega, 40 Fed. 509; Andersen v. The Ashbrooke, 
44 Fed. 124. 

It is insisted with great earnestness that the libelant's injuries 
were the resuit ef his own négligence in stepping into a hatchway 
which was well lighted, and which he must hâve seen ; but the libel- 
ant dénies that the hatchway was lighted, or that he saw it, or that he 
could bave seen it by the exercise of the utmost diligence. This posi- 
tive testimony of the libelant is strengthened and correborated by 
the presumption ef fact that the libelant, in the full possession of his 
sensés, would not hâve deliberately walked into an open hatch 
which was well lighted and plainly visible. He knew the vessel had 
open hatchways, and knew that he would be seriously injured, if not 
killed, by stepping into one of them. Knowing thèse facts, the nat- 
ural instinct of seîf-preservation would prompt him to avoid the dan- 
ger by the exercise of due care. If the libelant had been killed by 
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the fall, the presumption arising from this natnral instinct of self- 
presèrvation would hâve stood in the place of positive évidence, 
and would hâve been suflScient to warrant a recovery in the absence 
of countervailing testimony. Johnson v. Railroad Co., 20 N. Y. 65, 
69. The probative force of this presumption in suits for personal 
injuries where the défense is contributory négligence has been rec- 
og-nized and enforced in many cases. We cite and quote from some 
of them. 

"The natural Instinct," says Agnew, J., In Allen v. Willard, 57 Pa. St. 374, 
380, "whlch leads men in their sober sensés to avoid injury and préserve llfe, 
Is an élément of évidence. In ail questions touching the conduct of men, 
motives, feelings, and natural instincts are allowed to hâve thelr weight, and 
to constitute évidence for the considération of courts and juries." 

In the case of Railway Co. v. Price, 29 Md. 420, 438, the court 
said: 

"Thèse tacts and the circumstances of the case were proper to be considered 
by the jury, and in connection with thèse facts and circumstances it was 
compétent to the jury to infer the absence of fault on the part of the de- 
ceased from the gênerai and known disposition of men to take care of them- 
selves, and to keep ont of the way of difflculty and danger." 

In the case of Railroad Co. v. Nowicki, 46 111. App. 566, the court 
said: 

"While it is true that in an action for personal injuries, based upon the 
négligence of the défendant, it is an esseotial élément of the plaintiff's case 
that the injured party must hâve been in the exercise of ordinary care, 
yet it is not indispensable that such fact should be directly shown by affirm- 
ative évidence. There is in aU men a natural instinct of self-preservation, 
,".nd such instinct is an élément of évidence of which the jury may take 
notice, and, in the absence of ail testimony upon the subject, flnd that a 
deoeased party, in obédience to the ordinary instincts of mankind, exercised 
that care for his safety which a prudent man would, under the same condi- 
tions, hâve made use of." 

In the case of McChee v. White, 66 Fed. 502, 13 C. C. A. 608, a 
witness testifled that the deceased saw the train, and attempted to 
get over before it, and whipped up his horses to do so. The circuit 
court of appeals conceded that "if this were true it would hâve been 
the duty of the court below to charge the jury to return a verdict for 
the receivers." But the court said: 

"It is very improbable that, if Kennedy had seen the train coming, he would 
hâve attempted to cross when so far from the track that he could not reach 
it with his wagon wheels before the coming of the train. The presumption of 
fact, and of law, too, would be against the existence of such wanton and 
reekless négligence, and the plaintifC was entitled to hâve the jury weigh 
the credibility of Miss Caldwell's évidence in the light of the circumstances." 

The libelant was not on the vessel as a mère licensee. He was 
there in the discharge of an oflEicial duty in which the vessel itself had 
an interest, for it could not receive its cargo until it had been in- 
spected. The right and duty of the libelant to inspect the vessel did 
not authorize him to take command of her, or to give orders to her 
crew to prépare her for inspection, or to light up the vessel for that 
purpose. It was the master's duty to prépare the vessel for inspec- 
tion, and f urnish what was necessary and proper for that purpose, and 
to exercise reasonable précaution for the safety of the libelant while 
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în the discharge of his officiai duties. In the assessment of damages 
the district judge found "the libelant was not free from fault," and 
^'that the rule in admiralty for the apportionment of damages must 
prevail in this case," and, applying that rule» assessed the libelant'a 
damages at $2,000. If the libelant is entitled to recover damages at 
ail, the sum awarded by the district court is reasonable. 
The decree of the district court is affirmed. 



NELSON V. FIRST NAT. BANK OP KILLINGLBT. 

{Circuit Court of Appeals, Eigl; h Circuit August 19, 1895.) 

No. 543. 

1. Evidence— Cbrtificatb of Pbotest— Minnesota Statute. 

In accordance with the provisions of the Minneaota statute (Gen. St. 
1878, c. 26, § 8; Gen. St. 1894, § 2275) making the certiflcate of protest of 
a bill or note of any notary public of that or another state évidence of 
the facts therein certifled, such a certiflcate is compétent évidence, in a 
fédéral court slttlng in Minnesota, of the presentment, demand, dishonor, 
or notice of dishonor of a note drawn in Minnesota, and payable and pro- 
tested in Connecticut. 

2. BiLLS AND Notes— Notice of Dishonoh. 

It Is not essential that a notice of dishonor or of protest of a note should 
state in so many words that the holder looks to the indorser for pay- 
ment, but a notice from which that f act may be reasonably inf erred is 
suflîclent. A copy of the note and of the protest sent to the indorser con- 
stitutes such a notice. 
8. Samb— Protest bt Ofpicbb of Bank. 

Since the removal of the disqualification of Interested witHesses, a notary 
who Is an offlcer of a bank may legally protest paper belonging to It. 

4. Evidence — Admission by Agent. 

A letter written in the ordinary course of business by a clerk in the 
office of one sought to be chargea as indorser of a note, acknowledging tho 
receipt of notice of the protest thereof, is compétent évidence of the send- 
ing of the notice. 

5. Mbasurh dp Damages — Exchange of Collatéral. 

Where the holder of an indorsed note has exchanged collatéral, held to 
secure such note, without the indorser's consent, the measure of the In- 
dorser's damage is the différence between the value of the collatéral orig- 
Inally held and that for vphlch it is exchanged, at the time of the exchange. 

6. Evidence— Value op Corporatb Stock. 

Upon the question of the value of stock in a corporation which has been 
placed in the hands of a receiver, under a statute of the state creating it, 
in proceedings for its dissolution as Insolvent, the opinions of compétent 
witnesses as to the value of the stock are admissible, as Is also évidence 
of the amount and value of the assets an^ Uabilities of the corporation at 
différent tlmes between the appointment of the receiver and the sale of 
the assets In accordance with the statutory requirements. 

î. Samb. 

Upon the same question it is also admissible to prove the amounts 
realized at the sales made of the property of the corporation by the re- 
ceiver, under the order of the court, in the regular course of the Insol- 
vency proceedings, though taking place at a time remote from that to 
which the Inquiry as to the value of the stock relates. 

8. Samb — Competency of Expert. 

A witness ought not to be permitted to glve an opinion as to the value 
of an article when it does not appear that he has acquired any correct 
information from which to form an opinion, or that he has formed any 
opinion whatever. 



NELSON V. FIRST NAT. BANK. 799 

6. Pbinoipai Aino Sukety— Dblat of Cbeditok. 

A surety Is not dlscharged by mère delay of the credltor In enf orclng 
his remedy against the principal untll It bas become barred by the statute 
of limitations, when no agreement to extend the tlme of payment bas been 
made, and the surety bas had the right, at any tlme, either to pay the 
debt and enforce repayment from the principal, or to compel the princi- 
pal hlmself to pay the debt. 

In Error to tbe Circuit Court of the United States for the District 
of Minnesota. 

In September, 1884. the défendant in error, the First National Bank of 
Killlngley, took. in renewal of a like note held by It that was then due, the 
promissory note of Dwight M. Sabin for $10,000, payable to his own order, 
and Indorsed by hlmself, Charles N. Nelson, the plaintiff In error, and others. 
Thls note was made and dated at Stillwater, lu the state of Minnesota, and 
was payable at the office of the défendant In error. In the state of Connectleut. 
The maker and indorsers of the note were citizens and résidents of Minnesota. 
At the tlme this note was made, the bank held as collatéral securlty for thls 
debt $10,000 of the spécial preferred stock of Seymour, Sabin & Co., a cor- 
poration of Minnesota, guarantled by the Northwestern Manufacturing & Car 
Company, another corporation of that state. In the eertificates which repre- 
sented thls spécial preferred stock, Seymour, Sabin & Co. agreed to pay a 
semiannual dividend of 7 per cent, per annum on the par value of this stock 
untll July 1, 1892, and to pay to the holder thereof at that time Its par value. 
The Northwestern Manufacturing & Car Company had guarantled the per- 
formance of this agreement. This stock was the property of Seymour, Sabin 
& Co., subject to the pledge to the bank; and, when the original loan was 
made, Seymour, Sabin & Co. received the proceeds of the loan. On February 
23, 1885, the bank exchanged this stock for stock of the Minnesota Thresher 
Company, another corporation of Minnesota, which subsequently proved to be 
worthless. 

The statutes of the state of Minnesota provided that, whenever a corporation 
of the state beeame Insolvent, the proper district court of that state might 
sequestrate its property, appoint a recelver thereof, sell its assets, distribute 
the proceeds thereof among its creditors, and wlnd up the corporation. Gen. 
St. Minn. 1878, c. 76 (Gen. St. 1894, §§ 5889-5911). Under thèse statutes, the 
proper district court of the state of Minnesota had In May, 1884, adjudged that 
Seymour, Sabin. & Co. and the Northwestern Manufacturing & Car Company 
were each Insolvent, and had appointed a recelver of the property of eaeh of 
them ; and thèse receivers were In September, 1884, when the note in suit was 
made, and In February, 1885, when the collatéral securlty was exchanged, in 
possession of aU the property of thèse corporations, and were proceeding under 
the direction of the court to wlnd them up tmder the statutes. 

The bank brought thls action against Nelson as an indorser on this note, 
and alleged that the note had been presented, that its payment had been de- 
manded, that it had been protested, and that Nelson had been notifled of Its 
dishonor at its matiirity. The plaintiff in error, in his answer, denied pre- 
sentment, demand, protest, and notice of dishonor, and alleged that he was, 
and that the bank knew that he was, a mère accommodation indorser of this 
note, and that it had exchanged the stock of Seymour, Sabin & Co., which was 
worth the face of the note and was pledged for its payment, for the worthless 
stock of the Minnesota Thresher Company, without his knowledge or consent, 
and had thereby released him from ail llability on the note. The bank replled 
that Nelson was an indorser for value; that the exchange of the collatéral 
seeurity was made with his knowledge, consent, and approval; and that the 
stock of Seymour, Sabin & Co. and the guaranty of the Northwestern Manu- 
facturing & Car Company were worthless at the time of the exchange. The 
évidence at the trial was confllcting upon the issues relative to the consent to 
and approval of the exchange of the collatéral seeurity by the plaintifC in 
error, and relative to the value of the guarantled stock of Seymour, Sabin & 
Co. at the time of the exchange; and thèse questions were submitted to the 
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jury under proper instructions, who retnmed a verdict agalnst thfi plaiiitlff 
in érrof for the full amount of the note and Interest. Tlils wrlt was sued out 
to reverse the judgment entered upon that verdict, for tlie alleged errors re- 
f err«d to ia the opinion of the court. 

W. P. Warner (Harris Richardson, C. G. Lawrence, and Horace G. 
Stone, on the brief), for plaintiff in error. 
M. D. Munn and J. M. Gilman, for défendant in error. 

Bëfôre CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

Is the certîficate of protest of a promissory note drawn in one of 
the United States, signed by résidents of that state, and payable in 
another, compétent évidence in the state of Minnesota of either the 
presentment, deman^, dishonor, or notice of dishonor of the note? 
The first alleged error in the trial of this case is that the court below 
admitted in évidence the certificate of protest of the note in suit 
made by a notary public of the state of Connecticut. The objection 
urged to it is that the note stood upon the same footing as an inland 
bill of exchange, that such a bill requires no protest, and hence the 
certificate was not an officiai act, and is incompétent This objec- 
tion cannot be sustained on the ground that this was an inland bill 
or inland note, as distinguished from a foreign bill or foreign note. 
A bill of exchange drawn in one of the states of the United States, 
payable in another, is a foreign bill, under the settled interprétation 
of the commercial law in the national courts. Bank t. Daniel, 12 
Pet. 32, 53, 54; Buckner v. Finley, 2 Pet. 586, 592; Dickens v. Beal, 
10 Pet. 572, 579. 

A more serious objection to the certificate is that the paper pro- 
tested was not a bill of exchange at ail, but a promissory note, and it 
is not necessary to protest such a note in order to charge the indorser. 
Ail that is required is that due presentment and demand shall be 
made, and that the indorser shall be seasonably notified that the note 
is dishonored, and that the holder looks to him for payment. Proof 
of such presentment, demand, and notice may be made by any compé- 
tent witness, and the certificate of thèse facts by a notary is not in- 
dispensable to a recovery against an indorser. Nicholls v. Webb, 8 
Wheat. 326, 331; Bay v. Church, 15 Conn. 15; 3 Rand. Com. Paper, 
§ 1143. But it does not necessarily follow that the certificate of 
protest is incompétent évidence of presentment, demand, and dis- 
honor, because a protest was unnecesaary to charge the indorser. It 
has been held by eminent authority that the certificate of a notary 
public is compétent évidence of the presentment and demand of pay- 
ment of a promissory note under the common law, though a protest 
was unnecessary to charge the indorser. Williams v. Putnam, 14 
N. H. 542 ; Bank v. Stackpole, 41 Me. 302. 

It is the common practice of banks and business men to cause a 
notary public to protest such notes as that hère in suit, and it is a 
wise and salutary custom. It tends to insure prompt and efficient 
action, definitely flxing the relation of the parties at the maturitj* of 
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the paper, and to préserve a correct and relîable record of their rights 
and liabilities. It was undoubtedly in view of thèse facts that the 
législature of the state of Minnesota early provided that: 

"The instrument of protest of any notary public appointed and qualified 
under the laws of this state, or the laws of any other state or territory of the 
United States, accompanying any bill of exchange or promissory note, whieh 
has been protested by sueh notary for non acceptance or non payment, shall 
be received in ail the courts of the state as prima facle évidence of the facts 
therein certifled." Gen. St. Minn. 1878, c. 26, § 8 (Gen. St. 1894, § 2275). 

This statute is a conclusive anevi^er to the objections to this cer- 
tificate. Under it the certificate of protest in question would hâve 
been compétent évidence in the courts of the state, whether a protest 
of the note was indispensable or not. Bettis v. Schreiber, 31 Minn. 
329, 332, 17 N. W. 863. And the rules of évidence prescribed by the 
statute of a state are declared by act of congress to be "rules of dé- 
cision in trials at common law in the courts of the United States," 
"except where the constitution, treaties, or statutes of the United 
States otherwise require or provide." Rev. St. § 721; Brandon v. 
Lof tus, 4 How. 127; Sims v. Hundley, 6 How. 1, 6; Botter v. Bank, 
102 U. S, 163, 165. 

The notary public testifled that, immediately after protesting the 
note, he mailed to the plaintifE in error, at the request of the bank, a 
copy of thé note attached to a certificate over his hand and seal that 
he had protested the same for nonpayment. It is insisted that this 
notice was insufflcient to charge the indorser, because it does not ex- 
pressly state that the bank looks to him for payment. The objection 
is untenable. For what other purpose could the plaintiff in error 
hâve inferred that this notice was sent to him by the holder of this 
note? There is no hard and fast rule that requires the notice to 
state in so many words that the holder looks to the indorser for pay- 
ment of the note. A notice of dishonor or of protest of the paper 
from which it may be reasonably inferred that tih.e holder intends to 
look to the indorser for payment is sufficient notice of that intention, 
and no other inference could be reasonably drawn from this notice. 
A notice of nonpayment and protest sent to the indorser by the 
holder of the note is, by necessary implication, an assertion by the 
holder of his right to coUect of the indorser. Bank v. Carneal, 2 
Pet. 543, 553; Mills v. Bank, 11 Wheat. 431, 436. 

It is argued that the certificate of protest and the notice were in- 
compétent, because the notary was the cashier of the bank that held 
the note. It is true that, when the rule prevailed which disqualified 
any party interested in an action from testifying in the cause, some 
of the courts held that a party in interest could not protest commer- 
cial paper, on the ground that, inasmuch as he could not testify to 
the presentment, demand, and notice, he was disqualified from mak- 
Ing évidence of thèse facts by his certificate. Bank v. Cox, 21 Wend. 
119; Bank v. Porter, 2 Watts, 141. But, in the circuit courts of the 
United States, interest in the litigation no longer disqualifies a wit- 
ness; and this rule falls with its reasoning. A notary public who is 
the cashier of a bank may now legally protest its paper. 
v.69F.no.9— 51 
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It is assigned as error tbat the trial court admitted in évidence the 
followingletter: 

"Still-water, Mlnn., Feb. 27, 1885. 
"H. N. Clemons, Bsq., Danlelsyllle, Ct— Dear Sir: Youra of 21st Inst, In- 
closing notice of protest, received. Mr. Nelson is now East, at Boston, 1 
tbink; and I forwarded the same to Mm. 

"Yours, resp'y J. A. Phipps, for O. N. N." 

Mr. Clemons was the notary publie who testifled that he protested 
the note, and mailed the notice of protest on February 21, 1885, di- 
rected to the plaintiff in error at Stillwater, Minn., where he lived. 
This letter of Phipps was the answer he received. Testimony had 
been introduced tending to prove that J. A. Phipps, who signed the 
letter, was at its date a clerk in the office of the plaintiff in error, em- 
ployed by the 0. N. Nelson Lumber Company, a corporation of which 
Nelson was président. It was necessary for the défendant in error 
to prove that it had used reasonable diligence to notify Nelson of the 
dishonor of the note in order to charge him as an indorser. For this 
purpose, the testimony of the notary that he mailed the notice, ad- 
dressed to him at his proper post-office address, was compétent. But 
the written admission of the clerk in the oiiice of the plaintiff in 
error that the notice was received there, made at the time and in the 
usual course of business, was certainly not incompétent évidence of 
the diligence of the bank, and it is as convincing proof to our minds 
that the notice was actually sent as the testimony of any witness 
could be. The admission of the receipt of a letter by a clerk in the 
office of a principal who has authorized him to receive his letters 
may well be deemed to be the admission of his principal. 

One of the chief défenses of the plaintiff in error was that the 
$10,000 of guarantied stock of Seymour, Sabin & Co. was worth the 
full amount of the note on February 23, 1885, and that the bank 
exchanged it on that day for the worthless stock of the Minnesota 
Thresher Company without his consent. His claim was that he was 
a surety for the maker of this note, and that this action of the bank 
absolutely released him, regardless of the value of the security ex- 
changed. The court, however, held during the trial, and at its close 
charged the jury, that the bank was liable to him on account of this 
exchange for the damage he had sustained thereby only, and that the 
measure of that damage was the différence between the value of the 
guarantied stock of Seymour, Sabin & Co. and the value of the stock 
of the Minnesota Thresher Company at the time of the exchange. 
This is undoubtedly the true rule. It restores to the debtor ail the 
loss he sustains, while it does no injustice to the creditor. It is sup- 
ported by reason and sustained by authority. Vose v. Eailroad Oo., 
50 N. Y. 369, 374, 375; Griggs v. Day (N. Y. App.) 32 N. E. 612; Potter 
V. Bank, 28 N. Y. 641; Booth v. Powers, 56 N. Y. 22; Thayer v. 
Manley, 73 N. Y. 305; Bank v. Gordon, 8 N. H. 66; Story, Eq. Jur. 
§ 326; Law v. East India Co., 4 Ves. 824, 833; Payne v. Bank, 6 
Smedes & M. 24, 38, 39; Neflf's Appeal, 9 Watts & S. 36, 43. Under 
this rule, an important issue arose over the value of the stock at 
the time of the exchange. At that time, Seymour, Sabin & Co., the 
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corporation that issued the stock, and the Northwestern Manufactur- 
ing & Car Company, the corporation which guarantied the stock, 
were insolvent, and ail of their property was in the hands of receivers 
appointed by the state court under chapter 76 of the General Stat- 
utes of Minnesota of 1878 (Gen. St 1894, §§ 5889-5911), to couvert 
their assets into money, distribute it among their creditors, and 
wind up the corporations. It is évident that there were then two, 
and only two, methods by which the holder of this stock could ob- 
tain anything of value for it. One was to sell it for whatever it 
would bring in the market The other was to follow the assets of 
thèse corporations in the state court, and to obtain from the receivers 
the share of their proceeds to which the holder of the stock should 
become entitled on their distribution. Accordingly, the court below 
permitted compétent witnesses to give to the jury their opinion of 
the value of this stock at the time of the exchange; and it also 
allowed the parties to prove the amount of the assets and liabilities 
of the corporations at différent times between the appointment of the 
receivers, in May, 1884, and the sales of the property of the corpora- 
tions by direction of the court, in 1887 and 1888, together with the 
amounts flnally realized from those sales. There was certainly no 
error in this gênerai rule. There is no better or safer criterion to 
détermine the value of stock or of the debt of an insolvent corpora- 
tion than a comparison of the value of its assets with the amount of 
its liabilities; and where the assets are sold at public auction, after 
ample notice, and converted into money under orders of a court, in 
accordance with the provisions of the statutes under which the cor- 
porations exist, the amount realized from their sale is ordinarily very 
conclusive évidence of their value. The fact that the statutes of a 
state under which a corporation is organized constitute the charter 
of the corporation must not be overlooked in considering this ques- 
tion. Chapter 76 of the General Statutes of Minnesota of 1878 (Gen. 
St 1884, §§ 5889-5911), which provided for the séquestration of the 
property of thèse insolvent corporations and its sale under the orders 
of the state court, necessarily conditioned the value of the stock and 
liabilities of thèse corporations; and we should hesitate long before 
we should hold that the amount obtained for their property at a 
public sale in accordance with the law of their existence was no 
évidence of the value of that property. 

Our conclusion is that the gênerai rule adopted by the court below 
was correct, that proof of the value of the assets and of the amount 
of the liabilities of thèse insolvent corporations, and proof of the 
amount realized from their assets at auction sales made under orders 
of the court, and the opinions of witnesses as to the value of the 
stock and the value of the assets, were ail compétent évidence tend- 
ing to show the value of this stock and of the liability of thèse cor- 
porations upon it 

We turn now to the spécifie objections to the introduction of some 
of this évidence. The exchange of stock was made on February 23, 
1885. It is assigned as error that the court below admitted in évi- 
dence a certain page of the report of the receiver of Seymour, Sabin 
& Co. to the district court of the state, which contained a schedule 
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of the liabiJities of that corporation on May 12, 1884, the date when 
thereceiver was appointed. Bot the condition of tiiis record is such 
that this aBsignment cannot be considered. The objections to this 
page of the receiver's report were that it was incompétent, irrelevant, 
immaterial, and hearsay, for the reason that the défendant in error 
proposed to offer a statement of a given fact made by the receiver to 
the court, and to hâve that statement stand as proof of the fact 
against the plaintifif in error (a stranger to the record), but did not 
propose to offer the report of the receiver as an entirety; in other 
words, that it offered to prove what the liabilities of the corporation 
Vipère, lîut did not offer to prove .what its assets were in the opinion of 
the same man. The court overruled thèse objections, and the plain- 
tiff in error excepted. But the défendant in error thereupon with- 
drew the offer, and hence no préjudice resulted to the plaintiiï in 
error from this ruling. After withdrawing this offer, the défendant 
in error offered in évidence the entire report of the receiver, which 
stated that the assets of the corporation on May 12, 1884, were 
$1,147,978.27 and that the liabilities were |1,751,766.19. The only 
objection the plaintiff in error made to this report was that it waa 
"incompétent, but not on the ground that no foundation was laid"; 
but he does not seem to hâve pressed this objection, for no ruling was 
made upon it, and the report was thereupon read in évidence, and 
no exception to the action of the court or counsel was taken. Ûpon 
this record there is nothing in this objection for us to review. More- 
over, if a proper foundation had been laid by the testimony of the 
receiver that this report was a true statement of the assets and lia- 
bilities of the corporation, the report would hâve undoïibtedly been 
compétent évidence of the worthlessness of the stock of that corpora- 
tion, because it disclosed the fact that it was insolvent, and that its 
liabilities exceeded its assets by more than |600,000, nine months 
before the stock was exchanged, and the stock could dérive no divi- 
dend or value from the property of this corporation unless its assets 
exceeded its liabilities. Since the plaintiff in error waived the ob- 
jection that no foundation had been laid for the introduction of the 
report, it was properly received in évidence. 

Another alleged error is that the court admitted in évidence a like 
report of the receiver of the Northwestern Manufacturing & Car 
Company, made May 10, 1884, over the objections of the plaintiff in 
error that it was incompétent, irrelevant, and immaterial. But the 
plaintiff in error subsequently verifled the correctness of this very 
report by the testimony of the receiver, and offered it in évidence on 
his own behalf. If there was error in admitting it in the first in- 
stance, there was certainly no préjudice on the trial, after the plaintiff 
in error had himself veriûed and introduced it; and error without 
préjudice is no ground for reversai. 

On September 27, 1887, ail the property of the Northwestern Manu- 
facturing & Car Company was sold at public auction, by the oïder 
of the state court which was winding up the corporation, and the 
sale was af terwards conflrmed by that court. Great publicity was 
given to the sale. Notice of its time, place, and character was given 
six weeks before the sale by publication in the two leading news- 
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papers of the city of St Paul, in the Chicago Tribune, ihe New York 
Evening Post, the Boston Journal, and the local newspaper published 
at the home office of the corporation, at Stillwater, in Minnesota^ 
On Septemher 20, 1888, ail the property of Seymour, Sabin & Co. was 
sold at public auction, by order of the same court, ànd that sale was 
subsequently confirmed. Complaint is made that the court below 
admitted thèse orders of sale, the reports of thèse sales made to the 
court by the offtcers appointed to conduct them, and the orders con- 
firming them. The objection urged is that thèse sales were too ré- 
mote from February 23, 1885, when the stock was exchanged, to be 
any évidence of the value of that stock at that time. If it were not 
for the fact already adverted to, that the assets of thèse corporations 
were in custodia legis at the time of the exchange of the stock, and 
that thèse sales were made by the court in accordance with the pro- 
visions of the statutes under which thèse corporations were orgàn- 
ized, this objection might well be sustained. Property that is not 
in the custody of the law, and property that may, at the option of 
a party, be taken from its custody, may ordinarily be freely sold by 
its owner at public or private sale immediately or within a very 
short period of time. In an action for the conversion of such prop- 
erty, opinions of its value or sales of it at a period remote from the 
time of its conversion are incompétent évidence of its value. This 
is the gênerai rule, because the great bulk of property is of this char- 
acter. It is subject to public or private sale at any time at the option 
of its owner. But the assets of thèse corporations were not in this 
situation when this stock was exchanged. They were in the custody 
of the court, and no stockholder or creditor could reach or sell any 
of them without its order. They were subject to an unusual restric- 
tion as to their sale or disposition. They could be sold only under 
the orders of the court, and in accordance with thé provisions of the 
statutes relative to the winding up of the insolvent corporations; 
and the owners of this stock could obtain nothing from thèse assets 
except through the proceeds of such a sale. The actual value of the 
^tock did not then dépend upon the value of the assets of thèse cor- 
porations to sell at private sale in the open market at that time, but 
it depended entirely upon the amounts that could be realized frota 
thèse assets by the court through the administration of the trust 
imposed upon it by the statutes. To say that the amounts which 
vhe court did realize from this property are no évidence of the 
amounts which it should or could hâve realized is to fly in the face of 
the presumption of sound judgment, wise discrétion, and reasonable 
ciiligence, raised by the fact that the administration of the affairs 
of thèse corporations was conducted, and thèse sales were made, un- 
der the orders of a court of gênerai equity jurisdiction. It was with- 
in the discrétion of that court to direct a sale of ail this property 
^mmediately after the receivers were appointed, or to postpone the 
sales of some of it to times when, in its opinion, larger sums could be 
realized. That court undoubtedly pursued the course which in its 
opinion would be most bénéficiai to the creditors and stockholder» 
of thèse corporations, and the resuit was that the sale of the last of 
thèse assets was made three years and seven months after the ex- 
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change of this stock. But the vital question hère was, what were 
thèse assets worth on February 23, 1885, to sell under the orders of 
this court, in whose custody they were, under the provisions of the 
statutes of Minnesota. The testimony of witnesses familiar with 
thfi property and its value was properly ofifered and admitted to prove 
this fact. Compétent vjitnesses were properly permitted to testify to 
their opinion as to the value of the stock at the time of its exchange. 
Evidence of the amounts which the assets of this corporation actually 
did sell for was also admitted in évidence; and, after the most 
patient and careful considération, we are unable to persuade our- 
selves that the amount which the property actually brought under 
the ordera of the court was not some évidence of the amount which 
this property was worth on February 23, 1885, to sell under those 
orders. 

The court below permitted a number of compétent witnesses called 
by the plaintiff in error to testify what the guarantied stock of Sey- 
mour, Sabin & Co. was worth in their opinion at the time the bank 
parted with it, but it ref used to allow one witness to give bis opinion 
on this subject on the ground that he had not shown himself com- 
pétent to do so. This ruling is assigned as error. The witness was 
the cashier of the First National Bank of Stillwater in 1884 and 1885, 
and that bank held some spécial preferred stock of Seymour, Sabin & 
Co., as collatéral to a debt due to it The car company had kept an 
account with this bank prior to its failure in May, 1884 The bank 
held a claim against the car company at the time of its failure, and 
some of its bills receivable passed through the bank for collection. 
The witness knew ail thèse facts, and that the car company was in 
high crédit before it was declared insolvent; but he had never ex- 
amined its assets, and knew nothing of their value except from the 
statements of the offlcers of the corporation or of the oiHcers of the 
court, and nothing of the liabilities of the corporation except that 
claims to the amount of more than |3,000,000 were made against it. 
He knew of sales of the stock made before the failute in 1884, but 
he knew of but one transaction concerning the stock after the re- 
ceivers took the assets of the corporations into their possession, and 
that transaction was that the bank held some of it as collatéral. 
There was no évidence that the stock had any market value, that 
this witness knew of any market value for it, or that he had formed 
any opinion of its value after the corporations were adjudged insol- 
vent and thé receivers were appointed; and in this state of the proof 
the court below held that he was not compétent to enlighten the 
jury by his opinion of its value in February, 1885. A witness ought 
not to be permitted to give in évidence his opinion of the value of 
an article unless it appears that he bas an opinion, and that he has 
had and has used advantages superior to those of the jurymen for 
acquiring correct information on which to base his opinion. In this 
instance it did not appear that the witness had acquired any correct 
information from which to form an opinion, or that he had formed 
any opinion whatever upon this subject. Moreover, an appellate 
court ought not to reverse a judgment on account of the ruling of 
a trial court upon the competency of a witness to testify, unless the 
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ruling Is prejudiciaJ and clearly erroneous, because the bearing and 
action of the witness on the stand may sometimea properly influence 
the trial court upon a doubtful question of this character, and thèse 
cannot be printed and presented to the appellate court For thèse 
reasons we are satisfied that this case ought not to be reversed on 
account of this ruling. 

It is contended that the plaintiff in error wàs relieved from ail 
liability on the note in suit, and that the court should hâve so char- 
gea the jury, because he stood in the relation of a surety for the 
maker of the note, and the défendant in error had permitted its claim 
against the principal to become barred by the statute of limitations 
before the trial of this action. The facts on which this claim is 
based are that the bank flled a claim against the maker of the note 
and the plaintiff in error in this action several years before the stat- 
ute of limitations ran against either of them, and caused the sum- 
mons in the action to be serred upon the plaintiff in error, but did not 
cause it to be served upon the maker of the note at ail, and its claim 
against him became barred by the statute before the trial of the 
action. There was, howerer, no évidence of any agreement on the 
part of the bank to extend the time of payment to the maker, or to 
forbear or delay the prosecution of its action against him. The 
statutes of the state of Minnesota provided that an action might be 
brought against two or more persons for the purpose of compelling 
one of them to satisfy a debt due to the other for which the plaintiff 
was a surety. Gen. St Minn. 1878, c 66, § 130 (Gen. St 1894, § 5272). 
The plaintiff in error could hâve paid the note at any time before 
the statute ran in favor of the maker, and could then hâve enforced 
repayment by the maker, or he could hâve maintained an action 
against the maker under the statute we hâve cited, without first 
paying the note. Under this state of facts, the plaintiff in error 
was not released from his liability on the note by the mère fail- 
ure of the bank to press its action against the maker. Conced- 
ing that the plaintiff in error was an accommodation indorser of the 
note, and that his relation to the maker after he was charged as an 
indorser was that of a surety, still this relation imposed no obligation 
of active diligence upon the bank in the prosecution of its suit 
against the principal. The surety assumes for himself the liability 
of his principal. The contract of suretyship is not that the créditer 
will see that the principal pays the debt or performs the obligation, 
but that the surety will see that the principal pays or performs. It 
is true that, if the creditor makes a binding agreement with the 
principal that he will extend the time of payment or forbear to çol^ 
lect the debt, this will release the surety. But the reason of this 
rule is that such an agreement ties the hands of both creditor and 
surety, and deprives the surety of his right to pay the debt at any 
time and enforce repayment from the principal. Mère forbearance 
or delay in enforcing the obligation of the principal has no such 
effect, and hence does not release the surety, 2 Brandt, Sur. § 342; 
Reid V. Flippen, 47 Ga. 273, 276, 277; Whiting v. Clark, 17 Cal. 407. 
411; Hunt v. Bridgham, 2 Pick. 581, 584; Mueller v. Dobschuetz, 89 
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m. 17Ç, 183; Hubbell v. Carpenter, 5 N. Y. 171, 177, 178; Rucker t. 
Rofeinspn, 38iMo- 154: ; Morse v. Huntington, 40 Vt 488. 

There are .43 alleged errors assigned in this record. We hâve 
carçfnlly considered each one of them. We hâve reviewed the most 
important Qf them,— tliose upon which counsel for plaintiff in error 
appeared to place chief relianee, — and we hâve stated the reasons 
wUy theycannot be sustained. No good purpose would be served 
by an extended discussion of the alleged errors we hâve not noticed. 
It is sufflciept tp say that no exception was taken to the charge of 
the court, the évidence was sufficient to warrant the verdict, and the 
court below, in our opinion, committed no material error in the trial 
of this case. The judgment below mustbe afflrmed, with costs; and 
it is so ordered, 



REYNOLDS v. GREAT NORTHERN RY. OO. 
(Circuit Court of Appeals, Eighth Circuit. August 19, 1895.) 

No. 548. 

1. CoNTRiBUTOKY Négligence. 

On a clear Winter night plaintiff was driving, at a gentle trot, along a 
higliway, which ran parallel witli defendant's railroad traclî, aad abouc 
' 12 feet tberefrom, on an open prairie, across which an approaching train 
could be seen at a distance of a mile or more. Plaintiff Unew that a train 
was sooh to approach from behind him on the railroad, aud that his horise, 
though gentle, would require some care in management when the train 
passed him; but, though so mutfled in a coat to protect him from tlie 
cold that he could not hear easily, he did not look for the train, and wlien 
It approached him his team collided with it, his liorse was killed, aud his 
Wagon broken. Held, that it was not error to direct a verdict for the dé- 
fendant on the ground of plaintiff's contributory négligence. 

3. RAIIiROAD COMPANIBS — DUTY TO QlVB SiGNALS AT CROSSIKGS — NoilTII Da- 

KOTA Statute. 

Held, further, that the défendant railroad company was not required by 
{he -North Dakota statute (Comp. Laws 1887, § 3016), requiring a bell to 
be rùng or whlstle sounded when any railroad shall cross "any other road 
or' Street," to give thèse signais at a private crossing, built to give access 
from a slaughterhouse to the highway, but not itself on any highway, 
though on a section line, which might, under a statute, be opened as a 
road by the board of supervisors. 

3. Bame. 

A statute which requires railroad companies to give a warning signal 
of the approach of trains to their crossings of a road or street imposes no 
duty to give such warning to those who hâve not lately used, who are not 
using, and who do not intend to use, the crossing; and sueh parties cannot 
recover of the railroad companies for a failure to give the warning. 

4. Samb— Fbncing Track, 

Where there is no statute requiring railroad tracks to be fenced, it Is 
not error, in an action agalnst a railroad company for damages arising 
from a collision, to exclude évidence that the track was unfenced. 

5t, Evidence— Cross- Examination. 
,., When a witness bas testified on direct examination that he knows wno 
put in a railroad crossing, aûd when it was put in, it is proper, In cross- 
examinâtibn, to ask him how it came to be put in. 

In Error to the Circuit Court of the United States for the District 
of North Dak-ôta. 
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ïhis Avas an action by B. P. Reynolds against the Great Northern 
Kailway Company for damages for alleged négligence. Upon the 
trial in the circuit court a verdict was directed for the défendant. 
Plaintiff brings error. Aflarmed. 

Taylor Crum (A. G. Hanson, on the brief), for plaintiff in error. 

W. E. Dodge, for défendant in error. 

Before CALDWELL, SANBOBN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. Between 6 and 7 o'clock on a clear 
night in February, 1894, B. P. Reynolds, the plaintiff in error, was 
driving along a public road which runs over a level territory paral- 
lel with and 12 feet distant from the railroad ot the Great Northern 
Railway Company, the défendant in error, when his horse and sleigh 
went against a train, which was coming along the railroad from his 
rear, and he was injured, his sleigh was broken, and his horse was 
killed. He sued the défendant in error for négligence. The Com- 
pany denied négligence on its own part, and alleged that the careless- 
ness of the plaintiff in error caused the injury. At the close of the 
évidence for the plaintiff the court directed a verdict for the Com- 
pany, and this writ of error challenges the judgment upon that verdict. 

The f acts are undisputed, and they are thèse : The railroad of the 
défendant in error runs northwesterly from Fargo, in North Dakota. 
About half a mile northwest of Fargo, on this railroad, is the Stand- 
ard Oil station. A little more than a mile northwesterly of the oil 
station, and on the east side of the track, stands the private slaugh- 
terhouse of one Moulton. In the summer of 1893, Moulton requested 
the défendant in error to put a crossing opposite his slaughterhouse, 
so that he could reach the public highway on the west side of the 
track, and it consented. Thereupon he graded the crossing, and the 
section men of the company planked it. This crossing was not on 
any traveled road. It extended only from the public road on the 
west side of the track to the doors of the slaughterhouse of Mr. Moul- 
ton, and it had never been opened, or laid out, or worked, or main- 
tained by public authority. It was, however, on a section line, and 
people who had occasion to cross the railroad at that place had some- 
times driven over it. The statutes of North Dakota required the 
railroad company to ring its bell or sound its whistle at a distance of 
at least 80 rods from its crossing of "any other road or street." And 
the plaintiff claimed that the company was négligent, because it gave 
no such signal of the approach of its train to Moulton's crossing. 
The défendant never had rung its bell or sounded its whistle for. this 
crossing, and it did not do so on the night of the accident. The pub- 
lic road from the oil station to this crossing ran along the west side 
of the railroad, parallel to, and about 10 or 12 feet distant from, it. Jlhe 
plaintiff in error had lived on a f arm about seven miles northwestf rom 
Fargo, and on the west side of the railroad, for three years, and had 
frequently passed over this road, and was familiar with its location 
and character. He was driving home from Fargo, along this road, 
and was about 10 rods southeasterly of Moulton's crossing when the 
accident occurred. He did not intend to cross the railroad. or to 



810 FEDERAL REPORTER, Vol. 69. 

use the crossing in any way. The night was clear and cold. The 
mercury stood at zéro. The ground was coveied with suow. The 
two roads exteiided from the oil station to Moulton's crossing over 
a prairie without an obstruction to the view, and the nlaintifl could 
hâve seen the coming engine, with its bright headlight, the distance 
of a mile from the place of the accident, if he had looked. He knew 
that a train passed op the railroad northwesterly every evening, but 
did not know at exactiy what time it passed. He looked back towards 
Fargo, to see if it was coming, when he was about 40 rods north- 
westerly from the oil station, but he never looked again until he was 
struck by the train. He was driving on a gentle trot a manageable 
horse that was liable to be a little frightened by a moving train, and 
he testifled that he was listening for the company to sound its whistle 
or ring its bell for Moulton's crossing, so as to be prepared for the 
train. The wind came from the north. He wore a buffalo coat. 
Its collar was turned up about his ears, and he never heard the roar 
of the approaching train until it struck him. 

WaS the charge of the court below to return a verdict for the de- 
fendant in error upon this state of facts erroneous? The rules of 
law by which this question must be answered are : (1) In order to 
maintain an action for négligence, where the injury was not wan- 
tonly, maliciously, or intentionally inflicted, it must appear that the 
négligence of the défendant was the proximate cause of the injury, 
and it must not appear that the négligence of the plaintif! contrib- 
■ uted to that injury. (2) Where a diligent use of the sensés by the 
plaintiff would hâve avoided a known or apprehended danger, a fail- 
ure to use them is, under ordinary circumstances, contrîbutory nég- 
ligence,, and should be so declared by the court. (3) It is the duty 
of the trial court at the close of the évidence to direct a verdict for 
the party who is clearly «ntitled to recover, where it would be its 
duty to; set aside a verdict in favor of his opponent if one were ren- 
dered. Eailroad Co. v. Houston, 95 U. 8. 697; Schofleld v. Eailway 
Oo., 114 U. S. 615, 5 Sup. et. 1125; Aerkfetz v. Humphreys, 145 U. 
S. 418, 420, 12 Sup. Ct. 835; Rail way Co. v. Davis, 3 C. C. A. 429, 53 
Fed. 61; Railway Co. v. Moseley, 6 C. C. A. 641, 57 Fed. 921; Don- 
aldson v. Eailway Co., 21 Minn. 293; Brown v. Eailway Co., 22 Minn. 
165; Smith v. Eailway Co., 26 Minn. 419, 4 N. W. 782; Lenix v. 
Eailway Co., 76 Mo. 86; Powell v. Eailway Co., 76 Mo. 80; Gowen v. 
Harley, 6 0. C. A. 190, 56 Fed. 973, 980, and cases cited. 

Conceding for the moment, but not deciding, that it was the duty 
of the défendant to give the statutory signal for Moulton's crossing, 
do not the facts of this case conclusively show that the plaintifE was 
himself guilty Of contrîbutory négligence? The question hère is not 
whether thç négligence pf the défendant or that of the plaintiff was 
the more proximate cause of the injury, but whether or not the plain- 
tiff's négligence contrîbuted to it. In Eailroad Co. v. Houston, 95 
U. S. 697, 702, Mr. Justice Field, in delîvering the opinion of the su- 
prême court in a case in which a woman had been killed while cross- 
ing a railrofid, saîd : 

"Tbe fallure of the englneer to sound the whistle or ring the bell, if such 
were the faet, dia not relieve the deceased from the necessity of taking ordi- 



KEYN0LD8 V. GfiEAT ilOJlïHERN EY. CO. 811 

nary précautions for her gafety. Négligence oC tlie coiiip.iiiy'8 employés in 
thèse particulars was no excuse for négligence on lier part. She was bound to 
listen and to look before attempting to cross the railroad tiack, In order to 
avold an approacbing train, and not to walk carelnssly Into tbe place of possi- 
ble danger." ScUofield v. Railroad Co , 114 U. S 615, 5 Sup. Ct 1125; Mc- 
Gratb v. Railr-.-d Co., 59 N. Y. 469; Rodrian v. Railroad Co. (N. ï. App.) 26 
N. B. 741. 

The danger to the plaintiff from the coming train was from his 
possible failure to manage his frightened horse and keep him in the 
road, not from the possibility that the train would cross the road 
upon which he was traveling. Ile testifled that his horse was gentle 
and manageable in the présence of moving trains, but that he might 
be a little frightened by one, and that for this reason he listened to 
hear the bell or whistle, that he might be prepared for the coming of 
the train he expected, and thus control his horse. In other words, 
he knew he was in a dangerous place, and the company did not, and 
he relied upon the bell or whistle of the company to make him care- 
ful to manage his horse and keep him in the public roàd, where he 
belonged. There were, however, two methods perfectly open to him 
that would hâve protected him against this danger, regardless of 
the statutory signais. One was to drive his horse with tight reins, 
and manage him as carefully as if the train was constantly passing, 
as long as he continued to drive along within 12 feet of the railroad 
track. The other was to use his eyes to look back often enough to 
see the bright headlight of a train before it could overtâke him. The 
view from the place of the accident southwesterly was unobstructed 
for more than a mile, and to look was to see the coming train. The 
facts that the température was at zéro, that he had turned the coUar 
of his buffalo coat up against his ears, that he was sltting in a sleigh, 
that the wind came from the north, and that he never heard the roar 
of the approaching train until it struck him, show that he had made 
his sensé of hearing practically useless. This made the duty of the 
diligent and fréquent use of his eyes more imperative. Railway Co. 
V. Moseley, 6 C. C. A. 641, 645, 57 Ped. 921; Mynning v. Railroad Co. 
(Mich.) 26 N. W. 514. It certainly is not a diligent use of the sensés, 
when danger is apprehended from a train coming from the rear, to 
cover the ears with a buffalo coat, and steadily look in a direction 
opposite to that from which the train is expected, while a horse goes 
three-quarters of a mile on a gentle trot. The ordinary use of, his 
eyes would hâve informed the plaintiff of the coming of this train, 
and would hâve enabled him to avoid the danger. Moreover, after 
he had closed his ears to the roar of the train coming from the rear 
by the collar of his buffalo coat, and had concluded not to look back 
while he was traveling three-quarters of a mile, it was certainly not 
the exercise of ordinary care to drive so carelessly that a horse that 
was gentle and manageable in the présence of moving trains would 
draw him onto the railroad or against the train as it passed. If he 
would not look for, and so dressed himself that he could not hear, 
the train he expected to come from his rear, ordinary prudence re- 
quired him to drive his gentle horse so carefully that he. would be 
prepared for its coming at any time. The évidence of contributory 
négligence was conclusive. 
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Thcre is another reason why tlie judgment of thé court below 
siipuldnot be reversed. This record does not tend to prove any nég- 
ligence on tbe part of the railroad company. The fàct that it failed 
to giye the statutory signal for Moulton's crossing is the only évi- 
dence of its négligence in this record. It owed no duty to ring its 
bell or Sound its whistle because the plaintiff was driving along the 
public road, unless that duty was imposed upon it by this statute. 
In the absence of the statute, it had as much right to use its railroad 
for its trains without notice to the plaintiff as the plaintiff had to use 
the public road without notice to it. If there was any différence 
between them, the heavier burden of care was upon the plaintiff, for 
he knew that he was there, and iû danger, and the company had no 
such knowledge. Hence the company violated no duty to the plain- 
tiff which the statutes did not impose. Did the statutes require the 
whistle to be sounded or the bell to be rung for Moulton's crossing? 
Section 3014 of the Compiled Laws of Dakota of 1887 provides that 
every railroad corporation operating a line of road within that state 
shall erect suitable signs of caution at each crossing of its road with 
a public highway. Section 3016 of thèse statutes requires that a 
bell shall be rung or a whistle sounded at the distance of 80 rods 
from the place where any railroad shall cross any other road or street. 
Section 3017 provides that when any person owns land on both sides 
of any railroad the corporation owning such railroad shall, when re- 
quired, make and keep in repair one causeway or other safe and adé- 
quate means of crossing the same. The question is, was Moulton's 
crossing, at the place where this railroad passed it, "any other road 
or street," within the meaning of section 3016, supra? Article 2, 
c. 12, of the Political Code of North Dakota, which treats of public 
highways and roads, pro-vàdes that ail public roads and highways that 
hâve been open and in use as such, and included in a road district in 
the town in which they are situated, for 20 years preceding March 
9, 1883, shall be public roads or highways (section 1261, Comp. Laws 
Dak. 1887) ; that every road laid ont by order of proper authorities, as 
provided in this article, from which no appeal has been taken, shall 
be a public highway (section 1362, Id.); and that the congres- 
sional section lines shall be considered public roads, to be opened to 
the width of two rods On each side of said section lines upon order 
of the board of supervisors. Section 1264 provides that the super- 
visors in the several towns shall "hâve the care and suuerintendence 
of the roads and bridges therein." Section 1266 provides that the 
overseers of highways in each town "shall repair and keep in order 
the roads within their respective districts." Section 1271 provides 
for a road tax. Section 1272 provides that the supervisors shall as- 
sess a road tax on ail real estate and personal property. In section 
1277 the overseers of highways are called "road overseers." Now, it 
is certain that Moulton's crossing was not a public highway. It had 
not been used 20 years. It had not been laid out by the proper au- 
thOTitîes. It had not been opened on the section line by order of the 
boarâ of supervisors of the township. It was a mère private cross- 
ing, put in at the request of Moulton, to enable him to reach his 
slaughterhouse from the public road, which was on the opposite side 
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of the railroad. In the instances to which we hâve referred th.e iQg- 
islature of Dakota bas repeatedly used -the word "road" aa synony- 
mous with the term "public highway." The presumption is that they 
used it in the same sensé in section 3016. This presumption is 
fitrengthened by the fact that it bordera upon absurdity to suppose 
that the législature intended to require the railroad companies to 
give this statutory signal 80 rods on either side of every farm cross- 
ing or way from a private dwelling or business house across their 
roads. If such were the rule, there would be few places on the Une 
of this railroad in the eastern part of North Dakota where the bell 
or whistle would not be required to be sounding. We do not think 
this was the intention of the législature, and, as Moulton's crossing 
was not a public highway, the railroad company was, in our opinion, 
guilty of no négligence in its failure to give the statutory signal at 
that crossing. 

Our conclusion is that the term "other road," in section 3016 of 
the Compiled Statutes of Dakota, 1887, refers to a public highway as 
deflned by the statutes of that state, and that it has no référence 
to farm ways and private wagon roads that cross the railroad. Sather 
V. Kailroad Co. (Minn.) 41 N. W. 458; Greeley v. Eailway Co., 33 Minn. 
137, 22 N. W. 179; Brooks v. Kailroad Co., 13 Barb. 597; Cook v. 
Railroad Co., 36 Wis. 45; Railroad Co. v. Long, 6 Am, & Eng. R. 
Cas. 254; Railroad Co. v. Willey (Mich.) 10 N. W. 120. 

Moreover,even if Moulton's crossing had been upon a road or street, 
the failure of the company to give the statutory warning for it would 
not hâve charged it with the neglect of any duty it owed to the plain- 
tiff. Failure to discharge a duty to the plaintiff, and resulting injury 
to him, are indispensable éléments of actionable négligence. wKere 
there has been no such failure, there has been no wrong, and there- 
f ore there is no remedy. In the absence of a statute which requires 
warning of a coming train at a crossing, the railway company owes 
to a workman in an adjacent field, to a domestic in a neighboring 
house, or to a traveler on a parallel road who has not crossed, and 
does not intend to cross or enter upon, the railroad no duty to signal 
the approach of its trains. The measure of the reciprocal rights and 
duties of thèse parties and the railroad is not changed or affected by 
the enactment of such a statute. The evil it is intended to remedy 
did not threaten them. The warning it requires was not provided 
for their beneflt. The object of such a statute is to warn persons in 
the vicinity of the crossing, who hâve just crossed, who are in the 
act of crossing, and who întend to cross the railroad upon it, of the 
approach of the train, to the end that collisions and the danger of 
fright and injury from the use of the crossing may be avoided. Ac- 
cordingly such a statute imposes upon the railroad companies a duty 
to warn such persons, but it imposes upon them no duty to warn 
others. Consequently, a failure to give the warning becomes a neg- 
lect of statutory duty, and, if injury results, raises a cause of action 
in favor of the former, but not in favor of the latter. This is a just 
and reasonable rule, because the crossing was a menace of danger to 
the former, but not to the latter. Its existence and use by the com- 
pany neither increases nor diminishes the danger of the traveler on 
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a parallel road, who has not used, is not using, and does not intend 
to use it; and hence he does not fall within the class of those for 
whom sucL a statute imposes upon railroad companies the duty of 
giving a warning of the approach of their trains to the crossing. 
Our conclusion is that a statute which requires railroad companies 
to give a warning signal of the approach of trains to their crossing 
of a road or street imposes no duty to give such warning to those who 
hâve not lately used, who are not using, and who do not intend to 
use the crossing, and such parties cannot recover of the railroad com- 
panies for a failure to give the warning. The purpose of such a 
statute is to warn those who hâve lately used, those who are using, 
and those who are about to use the crossing. It imposes a duty 
upon the railroad company to give to thèse persons the statutory 
warning, and afailure to give it is a neglect of duty to them, for which 
they alone may recover if injury results. Thèse views are supported 
by the great weight of authority. Pike v. Eailroad Go., 39 Fed. 754; 
Bell V. Railroad Co., 72 Mo. 50, 58; Evans v. Eailroad Co., 62 Mo. 49, 
57, 58; Eohback v. Eailroad Co., 43 Mo. 187; Elwood v. Eailway Co., 
4 Hun, 808; O'Donnell v. Eailway Co., 6 R. I. 211, 216; Eailway Co. 
V. Feathers, 10 Lea, 103, 105; Eailway Co. v. Payne, 29 Kan. 
166, opinion by Judge Horton, concuiTcd in bv Mr. Justice Brewer; 
Eailway Co. v. Pierce, 33 Kan. 61, 64, 5 Pac. 378; Clark v. Eailway 
Co. (Kan. Sup.) 11 Pac. 134, 136; Gorris v. Scott, L. E. 9 Exch. 125. 

It is assigned as error that the court below refused to permit the 
plaintifl to testify whether or not there was any fence along the track 
of the railroad company at the place of the accident. It is not 
claimed that there is any statute in the state of North Dakota requir- 
ing a railway company to fence its track, and we are unable to per- 
çoive how the fact that it was or was not fenced could affect the right 
of the plaintiff to recover under the undisputed facts of this case. 

It is assigned as error that the court permitted the witness Moul- 
ton to testify upon cross-examination "how the crossing opposite his 
slaughterhouse came to be put in." There was no error in this rul- 
ing. He had testifled in chief that he knew who put the crossing in, 
and when it was put in, and it was certainly fair cross-examination 
to ask him how it came to be put in. 

The judgment below must be afBnned, and it is so ordered. 



BURKB et al. v. ANDERSON. 

(Circuit Court of Appeals, Seventh Circuit. October 7, 1895.) 

No. 194. 

Masteb and Servant— Liability of Master— Use of Explosives. 

One M. was a contracter, engaged in maklng a roadbed for a railroad, 
and one J. had sole charge of the work for him as gênerai manager and 
superintendent. ïhe work was carried on by blasting the frozen ground 
with dypamite and other explosives, and afterwards breaklng It up with 
picks, J. having Personal charge of the blasting. Plalntlff, a common la- 
borer, unfamlliar with the use of explosives,, was hired by J., and set t» 
work, digging with a pick, at a spot where the blasting had been done the- 
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day before, wlthout waming of twssible danger. Plàlntlff was Injured by 
an explosion caused by strlklng wlth hls plck a pièce of dynamite re- 
maining from the blast, whlch was found to bave been negligently con- 
ducted. Seld, that as M. had created ithe ilsk due to the présence of ex- 
plosives for bis own purposes, and was bound not only to exercise the ut- 
most care and every available précaution against possible injury to the 
■workmen, but to gire them waming of the risk, and as plaintifiC was Ig- 
norant of the risk when he undertook the work of digging, M. was liable 
to plaintlfC for the injury sufEered. 

In Error to the Circuit Court of the United States for the West- 
■ern District of Wisconsin. 

This -was an action by T. Knut Anderson against Matthew C. Burke 
and John Burke for personal injuries. The plaintiff recovered judg- 
ment in the circuit court. Défendants bring error. AfQrmed. 

This action Is founded upon alleged négligence of the défendants, who are 
the plaintiffs in error, whereby the plaintifiC below sustalned serious personal 
injuries from an explosion of dynamite or some other explosive materiai, 
alleged to bave been left in the ground by the défendants after blasting opéra- 
tions, and at a place where they set the défendant at work wlthout waming 
or knowledge of the danger; the explosion resulting, as Inferred, by a blow 
struck wlth the plck used by the plaintlfif, in excavating, under the direction 
of the défendants. Matthew 0. Burke was a contracter, engaged in making 
the roadbed for a railroad near West Duluth, Minn., In the winter of 1893. 
Hls codefendant, John Burke, had sole charge of the work for bim, or, as 
stated in their joint answer, "was gênerai manager and superlntendent of 
said work, and had charge of said work under and for" Matthew 0. Burke. 
The plaintifiC was "a common laboring man," 39 years of âge, and had com- 
menced work for the défendants, as sueh, only three days before the accident. 
The ground was frozen, and It was found necessary to use explosives in break- 
Ing it up preparatory to the work of excavation. Holes were drilled down 
to the proposed Une of grade, charged wlth elther dynamite or black powder, 
or both, and fired by a fuse or by a battery according to circumstances. The 
plaintiff was employed in digging, and had no part in or connection wlth the 
blasting, and it appears that he had never before worked where dynamite 
was used, and had no acquaintance wlth its use. The blasting opérations 
were conducted by John Burke, assisted by a man called the "Frenchman"; 
.and, on the afternoon before the accident, they had blasted in advance of the 
workmen at the place where the injury occurred. On the following mom- 
Ing, February 17th, the plaintiff was sent by John Burke, wlth other laborers, 
and wlthout any warning or knowledge of danger, to excavate the ground as 
it was left after blasting, the plaintifiC working wlth a pick. Within a few 
moments after commenclng work, and whlle striking wlth hls pick into the 
bank, an explosion occurred, of dynamite or some explosive whlch had been 
left in the ground, and the plaintiff was seriously Injured In his eyes, face, 
and arms. 

The plaintifiC asserts négligence on the part of the défendants (1) in failure 
to cause the explosion or wlthdrawal of the entire charge used in the blasting 
before commenclng the work of picking and digging; (2) In failure to examine 
sufficiently the blasting holes after the explosion, before ordering the com- 
mencement of work; (3) In ordering and placing the plaintifiC to pick In the 
bottom of the unexploded hole, without waming him of the danger to be appre- 
hended In the work. On the part of the défendant it Is claimed that the 
Injury to the plaintiff was the resuit of unavoidable accident, and not due to 
négligence of any person; that, after the holes were drilled, they were ail 
"squibbed" by explodlng a small charge of dynamite at the bottom, to make 
& chamber for the blasting charge, then loaded wlth dynamite and black 
powder, connected wlth the battery, and fired; that the appearance of the 
ground Indicated that there was complète discharge of the explosives, but "In 
fact a part of a stick of dynamite, for some reason, failed to explode, and 
«was among the dirt" Into whlch the plaintlfC struck his pick. Instructions 
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were requested In behalf of the défendant Matthew C. Burke (1) directing ver- 
dict In hisfavor^ upon the theory that no négligence was shown agalnst him; 
(2) direetlng that he is not liable "for anythlng that the défendant John Burke 
did or failed to do in connection wlth the work of charging or unloading or 
scraplng the same ont, if the jury flnd the holes In question "were seraped out 
as claimed by plaintltt." Error Is assigned upon the refusai of the court to 
so instruet, and also upon the foUowing portion of the Instructions given to the 
jury: "If the accident came to the plaiatlff, and he sustained this substan- 
tlal damage, which he bas testified to, through the fault of John Burke in the 
management of that work, wlthout fault on the part of the plaintifC, then I 
hâve no reason to doubt that not oniy John Burke would be liable, but that 
his codefendant, Matthew Burke, would also be liable." A verdict was ren- 
dered in favor of the plahitiff for $4,000. Sundry errors are assigned upon 
rulings admitting testimony in behalf of the plaintifC tending to show U) 
attèmpt and f allure to flre the other holes with a battery; (2) that the battery 
had missed flre before the accident; (3) that sticks of Unexploded dynamite 
had been left by thelr blasting opérations préviens to the occasion in con- 
troversy; (4) that in the blasting in question it was attempted to fire with a 
battery, but the two lower holes did not explode; (5) that the battery had 
missed fire on previous occasions. Error is further assigned upon a ruling 
which excluded the défendant John Burke from answering whether or not, 
from what he knew of the explosion and the appearance of the ground, "he 
had then or has now any doubt but that ail those holes exploded." 

William Gr. Challis and Draper, Davis & HoUister, for plaintifEs in 
error. 
T. M. Thorsen and John Jenswold, Jr., for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and SEAMAN, 
District Jndge. 

SEAMAN, District Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The question in this case upon which the liability of the principal 
défendant, Matthew C. Burke, dépends, is this: What is the rule of 
care to be applied to an employer of labor who uses explosives or 
other dangerous means in the prosecutioïi of the work in which the la- 
borer is engaged? Matthew C. Burke was the employer, as contracter 
for the excavation and construction of the bed for a railroad in the 
winter season, and dynamite and other explosives were used for blast- 
ing the frozen ground, in advance of the laborers who were engaged 
in excavating. He was not personally attending to the opérations, 
but they were supervised and managed by his codefendant, John 
Burke, whom he employed for that purpose, who personally conducted 
the advance blasting (assisted by a spécial workman), and also per- 
sonally directed the force of laborers in the work of excavation which 
followed. The plaintiff below was a common laborer in this force, 
had entered upon the work only three days before, and had no expé- 
rience with the use of dynamite, or work where it was used. The 
blasting was completed on the previous day, and the plaintiff had no 
part therein; but he was sent by John Burke to work in the ground 
where the explosives had been used, and there received his in jury, 
apparently caused by some portion of the explosives which had been 
left unexploded through the blasting opération. The liability of 
, Matthew G. Burke is asserted on the doctrine of respondeat superior, 
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and based upon thé alleged négligence of John Burke (1) in so carry- 
ing on the blasting, or using the dynamite and powder, that an un- 
exploded portion was left in the ground; and (2) in sending the plain- 
tilî into the place where this danger lurked, withont warning of its 
existence and without sufficient précautions to guard against injury. 
The counter proposition, on which Matthew C. Burke claims exemp- 
tion from any liability, is substantially this: That the work of blast- 
ing and removing any unexploded cliarge was "not the personal duty 
of the master, but only the work of an operative," and consequently 
any négligence therein of John Burke was in the character of fellow 
servant, a risk assumed by the plaintiff, which precludes recovery 
against the master. 

This conflict must be resolved in accordance with the gênerai rule, 
which is clearly pronounced in the récent décision by the suprême 
court in Mather v. Eillston, 156 U. S. 391, 15 Sup. Ct. 464. There the 
plaintiff was without expérience in mining or in the use of explosives, 
and was employed in operating the drums in the engine house of a 
mine. Explosives for mining purposes had recently been stored in 
the engine house, and the beat and the jarring incident to that place 
were a constant source of danger, of the nature of which the plain- 
tiff was not well advised. An explosion occurred, the cause of which 
was not deflnitely shown, and the plaintiff was injured. His action 
was against the operators of the mine for négligence. The instruc- 
tions of the court below left it to the jury to décide whether the de- 
fendants were négligent in so using and storing the exploding caps 
and material, and in failing to give the injured employé due warning 
of their dangerous character, and their verdict was against the de- 
fendants upon the issue thus presented. In affirming the judgment, 
the court, speaking unanimously, through Mr. Justice Field, states the 
doctrine applicable hère: 

"AU occupations produclng articles or works of necesslty, utlUty, or conven- 
lence may undoubtedly be carried on, and compétent persons, famillar with 
the business, and having sufficient skill therein., may properly be employed 
upon them; but in such cases, where the occupation is attended with danger 
to life, body, or limb, it Is incumbent on the promoters thereof and the em- 
ployers of others thereon to take all reasonable and needed précautions to 
secure safety to the persons engaged In their prosecution; and for any négli- 
gence in this respect, from which injury foUows to the persons engaged, the 
promoters or the employers may be held responsible and mulcted to the extent 
of the injury inflicted. The explosive nature of the materials used in this 
case » • ♦ was well known to the employers, and was a continuing ad- 
monition to them to take every précaution to guard against explosions. Occu- 
pations, however important, which cannot be conducted without neeessary 
danger to life, body, or limb, should not be prosecuted at all without all rea- 
sonable précautions against such dangers afforded by science. The neees- 
sary danger attending them should operate as a prohibition to their pursuit 
without such safeguards. * * * If an occupation attended with danger 
can be prosecuted by proper précautions without fatal résulta, such précau- 
tions must be taken by the promoters of the pursuit or employers of laborers 
thereon.. Liability for Injuries followlng a disregard of such précautions will 
otherwise be incurred, and this fact should not be lost sight of. So, too, 
If persons engaged in dangerous occupations are not informed of the aceom- 
panying dangers, by the promoters thereof, or by the employers of laborers ' 
thereon, and such laborers remain. in ignorance of the dangers and suffer in 
■ obnseqtience, the employers wUl also be chargeable for tiie injuries sustained." 
v.69F.no.9— 52 
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And the same doctrine is asserted in the opinion of Judge Jenkina 
for this court, in Goodlander Mill Co. v. Standard Oil Co,, 11 0. 0. A. 
253, 63 Fed. 400, as follows: 

"One who uses a dangerous agency does so at Ms péril, and must respond 
to the Injuries thereby occasloned, not caused by extraordinary natural oc- 
currences, or by the interposition of étrangers." 

The case of Pletcher v. Bylands, L. R. 1 ExcIl 265, afarmed L. It 3 
H. L, 330, there cited, is well in point. 

In the case at bar the only explicable cause of injury to the plain- 
ti£E was the présence in the ground of some remuant of the explosives 
which had been employed in blasting. The danger was not inhérent 
lu his work; was not one to be anticipated in the labor with piek and 
spade in a grave! eut for which he was hired ; it was not of natural 
or purely accidentai origin, but was produced by the act or require- 
ment of the master in using a dangerous agency to advance his un- 
dertaking. Except for the explosive materials carried there for the 
master's purposes, the plaintiff could hâve worked safely in the place 
to which he was assigned. The testimony is undisputed that he had 
engagea in the work only three days before, had no expérience in or 
knowledge of the use or danger of explosives thus employed, and had 
no information or suspicion that danger was incurred by digging in 
this ground. He obeyed the express order of the superintendent to 
enter and work there, relying, as he had a right to rely, upon the 
implied assurance of the master that the place was reasonably safe; 
that there was no other danger there "than such as was obvions and 
necessary." Railroad Co. v. Baugh, 149 U. S. 368, 386, 13 Sup. Ot. 
914. The master provides the place for his servant to work, and, if 
his acts create spécial danger, he is not alone chargeable with the 
positive duty to exercise the utmost oare and every available précau- 
tion against possible injury to those who are to work there; but, if 
danger impends notwithstanding the précautions taken, he is further 
obligated to give due information and timely warning to those in his 
service who are ignorant of its extent before calling upon them to 
incur the risk. 

In respect of the employment of the plaintiff and the directions for 
his work, it is unquestionable and conceded that the superintendent 
represented the master as vice principal. In the saine relation he 
is chargeable with knowledge of the danger in using the explosives, 
and with the duty to protect employés and notify them of risk. If 
the plaintiff was not informed of the péril which compliance with the 
order involved, or it was not clearly apparent, the risk thus created 
cannot be held to hâve been contemplated in the service in which he 
engaged, and theref ore it was not one assumed by him in his employ- 
ment. 

The instructions requested on behalf of the principal défendant, and 
the theory of the whole défense as well, rest upon the claim that the 
opération of blasting was common labor, and not the work of a su- 
perintendent or vice principal ; that its performance by this superin- 
tendent was in the character of fellow servant, and the master was 
not liable for any neglect therein beyond the exercise of ordinary care 
In selecting his servants. In the same connection it is argued thÂt tha 
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use and care of the explosives was not a personal duty of the master. 
Whether thèse daims could be maintained by thie master in any case 
in wliicli lie brings into Ms work the dangerous means which produce 
injury, and whether the rule of strict care does not impose a positive 
obligation which he cannot évade by delegating the performance, are 
questions of interest, but they do not require considération hère. It 
is Bufficient that the risk was created by the master or for his pur- 
poses; that there is legitimate flnding by the jury of négligence, on 
the part of those engagea in the performance, causing the injury; 
and, finally, that the plaintiff was ignorant of the risk, and had not 
assumed it. The doctrine which exempts the master from liability 
arising out of the négligence of fellow servants is based upon the as- 
sumption by the servant of the ordinary risks of his employment, in 
which the négligence of fellow servants is included, but it has no 
application to risks whidi are not contemplated by him in entering 
upon the service (Railroad Co. v. Hambly, 154 U. S. 349, 357, 14 Sup. 
et. 983), and certainly cannot govern for this extraordinary risk in 
terposed by the master without waming. 

The cases which are cited in support of the defendant's contentioR 
are clearly distinguishable in their facts, and are not inconsistent 
with the rule applied hère. In City of Minneapolis v. Lundin, 7 O. 
G. A. 344, 58 Fed. 525, the injured servant was a blaster hired for and 
engaged in the use of the explosives, and acquainted with the danger 
incurred. In Corneilson v. Railway Co., 50 Minn. 23, 52 N. W. 224, 
the plaintiff was diréctly engaged in the blasting in which he received 
his injury and had expérience in the work. Neither case présents the 
want of knowledge or notice shown by this plaintiff. The instruc- 
tions given to the jury were in accord with thèse views; those re- 
quested on behalf of the défendant were antagonistic, and properly 
refused. The several assignments of error relating to the instruc- 
tions must therefore be overruled. The other assignments are ail 
founded upon rulings in the admission and rejection of testimony, 
but they présent no substantial error and no question requiring dis- 
cussioiL The judgment is afflrmed. 



HALDANB et al. v. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit August 26, 1895.) 

No. 608. 

1. PbACTICB OW ApPEAL — ASSIGNMENT OF EbRORS. 

Alleged errors In the admission and exclusion of évidence wlll not be 
considered by the circuit court of appeals, unless the testimony alleged 
to hâve been erroneously admitted or ezcluded Is set out substantlally In 
the asslgnment of errors and the brief, as requlred by rules H and 24 
of that court (11 C. C. A. cil., Ixxxvlll., 47 Fed. vl., xl.). 

2. Bamb. 

Nor wlll that court notice an asslgnment of error, based npon the re- 
fusai of an Instruction to the Jury, which does not set out the instructlcm 
and assign error for the refusai of the same, as requlred by rule 2i. 

3. CONTBACTS— ACCBPTAHOB OF BiDB— NOTICE. 

The olHcers of the quartermaBter's department of the United States 
army advertised for proposais for f umlshlng a quantlty of hay, such pro- 
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posais belng required by a clrcTilar Issued in connection witli tlie adver- 
tlsement, to be aceompanled by a guaranty tbat the bidder -wonld not 
withdraw bis proposai withln 60 days, and that, if the proposai were ac- 
cepted, he would enter into a contract withln 10 days after the day ou 
which he should be notlfled of such acceptanee. Held, that Personal notice 
of the acceptanee of a bid was intended by the terms of snch circular, 
and that a notice of thé acceptanee of a bid whlch was deposlted in the 
mail a few days before the expiration of the 60 days, but did not reacli 
the bidder until after the expiration thereof, was insufflclent to render 
him or his guarantors llable for a failure to enter into a contract. 
4. Same — Time. 

Beld, further, that the insertion of the clause in the circular requiring 
that the blds should not be withdrawn for 60 days was a détermination 
that that period was a reasonable tlme for the blds to remain open, and 
that the government had no right to accept a bid after the expiration of 
60 days. 

In Error to the District Court of the United States for the District 
of Kansas. 

This case arose ont of the following circumstances: On Aprll 30, 1890, the 
United States, through Major C. W. Foster, chief quartermaster for the de- 
partment of Missouri, advertlsed foi: proposais to furnish hay and straw for 
certain military posts; among others, for Ft. Riley, Kan. The advertisement 
notiiied bidders that proposais for the delivery of 5,000,000 pounds of hay anrt 
1,000,000 pounds of straw at Ft Eiley, Kan., would be received at the office 
of the chief quartermaster at St. Louis, Mo., and at the office of the post 
quartermaster at Ft. Riley, "until 12 o'clock noon, central standard time, May 
31st, 1890, and then opened." A circular Issued in connection with the adver- 
tisement contalned, among other things, the following notice, addressed to 
bidders: "Deliveries to commence July 1, 1890, if required; be continued at 
such times and in such quantitles as may be required; and be completed, if 
required, by October 15, 1890; otherwise, to be completed by June 30, 1891. 
* * * The proposais must be made in triplicate, • * * and wiU not be 
entertained unless accompanied by a guaranty having justification in amount 
of not less than 10 per centum of the total considération of the proposai, 
executed strictly in accordanee with instructions printed upon the bacE of the 
form, that tlie bidder will not withdraw his proposai within sixty days suc- 
ceeding the 31st day of May, 1890, and that, if the proposai be accepted in 
whole or in part, he will enter into a contract and bond agreeably to the terms 
of his proposai within ten days after the day on which he is notiiied of such 
acceptanee and award, and that, in case of his failure to enter into such 
contract and give bond within sald tlme, he will pay to the United States the 
différence in money between the amount of his bid and the amount for whioli 
the proper ofiBeer of the United States may contract with another party to 
furnish said supplies. • * *" The plaintifCs in error Peter Haldane and W. 
D. Moore flled a proposai on May 30, 1890, to furnish and stack at Ft. Riley 
5,000,000 pounds of hay, at 15 *»/ioo cents per hundredweight. The other 
plaintiffs in error, George A. Taylor and L. R. White, signeâ the proposai as 
guarantors. Other proposais to furnish hay at Ft. Riley were made by 
Thomas Dixon, 0. J. Cook, and O. M. Dysche, respectively. AU of the pro- 
posais so made were duly opened on May 31, 1890. Subsequently, on Jiino 
10, 1890, C. M. Dysche was duly notifled that his bid to furnish and deliver 
5,000,000 pounds of hay at Ft. Riley had been accepted, and that a contract 
and bond would be forwarded to him for exécution as soon as possible. 
Dysche, it seems, on July 21, 1890, finally refused to enter into a contract 
with the government to furnish hay at Ft. Riley in accordanee with liis pro- 
posai; whereupon the chief quartermaster, as it is claimed, duly notifled 
Peter Haldane and W. D. Moore that their proposai of May 30th to deliver 
5,000,000 pounds of hay at Ft. Riley was accepted by the government. On or 
about July 22, 1890, the chief quartermaster also transmitted to them, by 
mail, a contract, to be by them executed in accordanee with their proposai. 
The contract so tendered. contalned, among other things, the following clause: 
"Deliveries' on tbis contract, if required, shall commence on the first day of 
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August, 1890; provided that the agreement Is approved by the quartermaster 
gênerai, U. S. army; otherwise, not untll such approval Is obtained." Haldane 
and Moore claimed that they recelved no notice, Personal or otherwise, of the 
acceptance by the government of their proposai untll July 31, 1S90, more 
than 60 days subséquent to May 31, 1890, and for that reason, and other rea- 
sons as well, they decllned to slgn the contraet or dellver the hay. For thelr 
refusai to exécute said contraet, and to dellver the hay accordlng to their 
proposai of May 30, 1890, the United States brought an action agalnst them 
in the district court of the United States for the district of Kansas, and re- 
coTered a judgment agalnst them and their guarantors In the sum of $3,572.28. 
To reverse that Judgment, the défendants below sued out the présent wrlt of 
error. 

J. R. McClure, for plaintiffs in error. 

W. C. Perry, U. S. Atty., flled brief for the United States. 

Before GALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is contended in behalf of the government that the errors com- 
plained of in the brief of counsel for the plaintiffs in error, and on 
the oral argument of the case, hâve not been properly assigned in ac- 
cordance with our rules; and this point is undoubtedly well taken 
so far as the assignments relate to the admission and exclusion of 
évidence. We hâve invariably held that we would not consider al- 
leged errors in the admission and exclusion of évidence unless the 
testimony that is claimed to hâve been erroneously admitted or ex- 
cluded is set out substantially in the assignment of errors and in the 
brief, as required by rules 11 and 24 of this court (11 C. C. A. cii., 
Ixxxviii.).^ National Bank of Commerce v. First Npt Bank, 10 C. C. 
A. 87, 61 Fed. 809. There has been no attempt to comply with the 
provisions of thèse rules in the présent case, and for that reason we 
shall not notice any of the exceptions to the admission or exclusion 
of évidence. 

It is also manifest, we think, that the proposition most urgently 
argued by counsel for the plaintiffs in error — namely, that the gov- 
ernment had no power to accept the proposai' of Haldane and Moore 
after the acceptance of the bid of C. M. Dysche — is not so presented 
by this record that we can notice it, if we insist, as we are disposed 
to do, on a substantial observance of our rules. The proposition in 
question was not presented to the trial court except by an instruction, 
and the assignment of errors does not set out the instruction and as- 
sign error for the refusai of the same, as subdivision 2 of the second 
paragraph of rule 24 requires should be done when counsel intend 
to rely in this court upon error committed by the trial court in ref us- 
ing an instruction. 

Another error, which we think has been sufaciently assigned to 
warrant us in noticing it, consists in the action of the trial court in 
charging the jury, as it did in substance, that the deposit of a notice 
in the mail by the ofiflcers of the government on or about July 24, 
1890, addressed to Haldane and Moore, notifying them that their 
proposai of May 30, 1890, to fumish hay at Ft. Riley, had been ac- 

i47 Fed. vl., xl. 
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cepted, was a good and snfflcient notice of acceptance to bind Haï- 
dane and Moore to delîver the hay, notwithstanding the fact that 
the notice did not reach them or either of them until July 31, 1890. 
The court declined to submit to the jury the question whether the 
défendants were notifled in time of the acceptance of their bid, 
but decided as a matter of law, and so charged the jury, that the 
mailing of the notice of acceptance on or about July 24, 1890, ad- 
dressed to the défendants at their place of résidence, bound them 
to comply with their proposai of May 30, 1890. There was very posi- 
tive and spécifie testimony produced before the jury that Haldane 
and Moore were absent from home during the latter part of July, 
1890; that Haldane did not return to Junction City (where he re- 
sided, and to which place the notice of acceptance was addressed) 
until July 31, 1890, and that Moore did not return until some days 
later; that both of the défendants had been informed by the post 
quartermaster at Ft Riley some time in June, after the government 
had formally accepted the proposai of G. M. Dysche, that there was 
no possibility of their obtaining the contract to f urnish hay at Ft~ 
Riley, because it had been awarded to Dysche; and that Haldane 
and Moore thereupon abandoned ail hope of obtaining the contract 
and ail préparations to furnish the hay, and subsequently left home, 
about the middle of July, Haldane going to Colorado to buy cattle, 
and Moore to Topeka, and subsequently to Kansas City. There was 
évidence that neither Haldane nor Moore had any intimation of the 
acceptance of their bid by the government until the morning of July 
31, 1890, when Haldane returned to Junction City, and received the 
notice of acceptance from the mail in a letter which bore date July 
24, 1890, but was probably not mailed until a day or two afterwards. 
The doctrine is well established that, when a statute requires 
notice to be given to a person for the purpose of creating a liability, 
Personal notice is intended, uniess some other form of notice is ex- 
pressly authorized by the statute, Rathbun v. Acker, 18 Barb. 393 ; 
McDermott t. Board, 25 Barb. 635, 646; Ryan v. Kelley, 9 Mo. App. 
396; Corneli v. Partridge, 3 Mo. App. 575; State t. Jacobs, 2 Jones 
(N. C.) 52; Gorham v. Luckett, 6 B. Mon. 146, 161, 168. The same 
rule, we thibk, is applicable to notices required to be given by the 
terms of an express contract. If a contract requires a notice to be 
given for the purpose of creating a liability or imposing an obliga- 
tion, Personal notice should be given, uniess the parties expressly 
stipulate that the notice shall be served in some other way, as by 
mailing it to a designated address. This, we think, is the correct 
rule, except in those cases where the party to be notifled conceals 
himself or resorts to some trick or artifice to avoid the service of Per- 
sonal notice. In such cases, no doubt, reasonable efforts to serve 
the notice personally is ail that should be required of him whose 
duty it is to give the notice. In the présent case the circular issued 
by the government for the information of bidders notifled them that 
they would be expected to enter into a contract and give a bond 
within 10 days after the day on which the bidder was notifled of 
the acceptance of his bid. No agreement having been made, and 
no information having been given to them that a notice deposited in 
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the mail would be deemed sufficient to constitute an acceptance by 
the government, the bidder had the right to expect personal notice, 
or at least to insist that, if the mail was used to convey notice, the 
acceptance of the proposai should not be deemed complète or effec- 
tuai to bind the bidder until the agency employed to convey the 
notice had delivered it into the hands of the bidder. We think, 
therefore, that the district court erred in deciding that the deposit 
of the notice of acceptance in the mail some 5 or 6 days before the 
expiration of the 60 days during which the proposai was to remain 
open was a sufficient acceptance to bind the défendants. We think 
that the jury should "hâve been instructed, under the circumstances 
heretofore detailed, that if they found that the notice of acceptance 
did not in fact reach Haldane and Moore, or either of them, until 
July 31, 1890, they were not bound to abide by and carry out their 
proposai. 

It was suggested in the charge of the learned trial judge, but not 
decided, that possibly the government had the right to accept the de- 
fendants' bid even after the lapse of 60 days; that the stipulation in 
the circular that the bid should not be withdrawn for 60 days was 
not tantamount to a statement that it should not be subject to accept- 
ance after that time. We cannot assent to that view. In the ab- 
sence of the clause not to withdraw the bid for 60 days, it would only 
hâve remained open for a reasonable time. By the insertion of the 
clause in question, the parties to the transaction, in effect, deter- 
mined how long ought to be allowed for acceptance, and, by in- 
ference at least, they agreed that more than 60 days was an unreason- 
able period for the proposai to remain open and unaccepted. 

For the error heretofore pointed out, the judgment of the district 
court is reversed, and the cause is remanded for a new trial. 



ST. LOUIS, I. M. & S. RY. CO. v. NEBDHAM et aL 
(Circuit Court of Appeals, Eighth Circuit September 2, 1895.) 

No. 596. 

1. Nbomgence— Phoximatb Cause— Question for Jury. 

In an action against a railroad company for damages for tiie death of 
an employé In an accident caused by a train running into an open swltch, 
the négligence chargea was the faiiure to provide a target upon the swltch. 
There was évidence that it was the custom of the railroad company to 
malntain targets on its switches, to notify englneers whether they were 
open or closed, and that If there had been a target on the swltch in ques- 
tion the engineer of the train would hâve been notified that the swltch 
was open, in time, probaWy, to avert the accident. Beld, that it was not 
error to refuse to instruct the jury tliat the plaintifiC had failed to show 
that the faiiure to maintaln the target was the proxlmate cause of the in- 
jury, but tlmt that question was for the jury. 

2. Same — Rdlb of Safe Place — Harmlbss Error. 

The estent of the duty of the master to the servant in the matter of 
place of service is to exercise ordinary care to fumish him a reasonably 
safe place, and to use ordinary care and diligence to keep it in a reasona- 
bly safe condition, and it is error for a court to charge the jury that it is 
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the master's duty to furnish the serrant a reasonably safe place. This 
court bas repeatedly so held. Eailway Co. v. Jarvi, 3 C. C. A. 433, 53 
Fed. 65, 67, 68; Gowen v. Harley, 6 C. C. A. 190, 197, 56 Fed. 980; Rail- 
way Co. V. Linney, 7 0. 0. A. 656, 660, 59 Fed. 48. In thls case the court 
fell into this error by making thls broad statement In one portion of Its 
charge, but it subsequently so clearly deflned the estent and llmits of 
the duty of the master in this particular case that there is no doubt that 
the jury were governed by the true rule, and were not mlsled. 

In Errer to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

This was an action by Mrs. D. L. Needham and T. B. T. Williams, 
a minor, by his next f riend, said Mrs. Needhami against the St. Louis, 
Iron Mountain & Southern Eailway Company, to recover damages for 
the death of D. L. Needham. Judgments recoyered by the plaintiff 
on two successive trials were reversed on error. 3 C. C. A. 129, 52 
Fed. 371, and 11 C. C. A. 56, 63 Fed. 107. On the third trial, plain- 
tiffs again recovered judgment. Défendant brings error. Affirmed. 

Geo. E. Dodge and B. S. Johnson flled brief for plaintiff in error. 
J. C. Marshall, C. T. Coffman, and James P. Clarke flled brief for 
défendants in error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

SANBORN, (Jircuit Judge. On a dark night in December, 1889, 
at Alexander, in the state of Arkansas, a train of cars upon the rail- 
road of the St. Louis, Iron Mountain & Southern Eailway Company, 
the plaintiff in error, ran upon a spur track through an open switch ; 
and Dan L. Needham, who was in the service of the railroad Com- 
pany as the flreman on this train, was killed. The switch had been 
left open by the carelessness of some of his fellow servants on a pre- 
ceding train, and in Eailway Co. v. Needham, 11 C. C. A. 56, 63 Fed. 
107, we held that his widow, Mrs. D. L. Needham, the défendant in 
error, could not recover of the railroad company for the carelessness 
of thèse fellow servants. The case has been retried, and a verdict 
and judgment rendered against the company on the ground that it 
was négligent because it failed to maintain a target upon the switch 
which opened and closed the spur track upon which this train ran. 

It is assigned as error that the court below refused to instruct the 
jury to return a verdict for the défendant on the ground that the 
plaintiff had failed to show that the proximate cause of the death of 
Needham was the failure of the company to maintain the target upon 
the switch. If it was the duty of the railroad company to maintain 
a target upon this switch, and its négligence in the discharge of this 
duty directly contributed to the in jury of the deceased, it is no dé- 
fense for the company that the négligence of his fellow servants also 
contributed to the fatal resuit. One is liable for an injury caused 
by the concurring négligence of himself and another, to the same ex- 
tent as for one caused entirely by his own négligence. Eailway Co. 
V. Chambers, 68 Fed. 148, 153, and cases there cited. There was 
évidence in this case that it was the custom of the railway company 
to maintain targets upon the switches along its road for the purpose 
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of Dotifying tlie engineers who were diiving the engines over it wheth- 
er the various switches were open or closed. It was the custom, and 
undoubtedly the duty, of the engineers, to look for thèse targets as 
they approached the various switches along the road. The engineer 
of the train which met with this accident testified that if there had 
been a target upon this switch he could hâve seen it, and would hâve 
been notifled that the switch was open, more than 120 feet before he 
could learn that fact by a view of the rails themselves. He also 
testified that if he had received a longer notice that the switch was 
open, so that his engine and train would inevitably run upon the 
spur track, he and the other members of the crew upon the train 
would hâve had a better opportunity to decrease its speed, and to get 
safely from it, before the engine rushed off the end of the spur. In 
our opinion, there was ample évidence hère to warrant the jury in 
the inference that the absence of the target from the switch contrib- 
uted to the fatal accident to the deceased. As the case was, only 
the engine, tender, and the forward trucks of the car next the engine 
went off the end of the spur. It may well hâve been that, if the en- 
gineer had received notice of the open switch when he was 120 feet 
more distant from it, he and his fellow servants on the train could 
hâve so slackened its speed that Needham might hâve escaped with- 
out injury. The very purpose of the target is to give this notice. 
To hold, as a matter of law, that the absence of the target could not 
hâve contributed to the injury, is to hold that its présence was use- 
less. What is the proximate cause of an injury, and what directly 
contributed to an injury, are ordinarily questions of fact, for the jury, 
and the évidence in this case brings it completely within this rule. 
Insurance Co. v. Melick, 12 C. C. A. 544, 546, 65 Fed. 178; Eailwav 
Co. V. Callaghan, 6 0. C. A. 205, 208, 56 Fed. 988; Eailway Co. v. Kel- 
logg, 94 U. S. 469, 474, 476. 

The second error assigned is that the court below erred in charging 
the jury that the défendant company, as master of the deceased flre- 
man, Needham, was bound, under the relationship that existed be- 
tween them, to furnish him with a reasonably safe place in which to 
discharge the duties he was engaged to perform. This déclaration, 
taken by itself, was erroneous. The rule is, as we hâve said again 
and again, that the extent of the duty of the master to the servant, 
in this respect, is to exercise ordinary care to furnish reasonably safe 
machinery and appliances, and to use ordinary care and diligence to 
keep them in a reasonablv safe condition. Eailway Co. v. Jarvi, ^ 
G. C. A. 433, 53 Fed. 65, 67, 68; Gowen v. Harley, 6 C. C. A. 190, 197, 
56 Fed. 980; Eailway Co. v. Linney, 7 C. C. A. 656, 660, 59 Fed. 48. 
But when the facts of this case- are considered, and the entire charge 
of the court is carefully read, they show, beyond ail doubt, that this 
déclaration of the court below could not hâve misled the jury. The 
only négligence claimed or proved against the railroad company in 
this case was the failure to provide and maintain the target upon the 
switch. The évidence tended to show that it was the custom of the 
railroad company to maintain such targets at ail of its switches. that 
there had been one at this switch, that it had been knocked off about 
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a month before the accident, and that it had never been replaced. 
After giving the gênerai déclaration to which we bave referred, the 
court charged tbe jury tbat if they found tbat the évidence establish- 
ed thèse facts, and that the targets in use by the railroad company 
were intended to, and did, notify its engineers on approaching trains 
whether said switches were connected with the side tracks or with 
the main line; that such targets were relied upon by the defeodant's 
employés for that purpose; that the company knew, or by the exercise 
of a reasonable inspection could hâve known, that there was no target 
there; that the deceased did not know that there was no such target 
there, and was not negligently ignorant thereof, — and if they further 
found that the absence of such customary target on the switch caused 
or contributed to the death of the deceased, then they would flnd that 
the défendant was négligent in not supplying the target, and liable to 
the plaintiff for such damages as resulted to her in conséquence there- 
of. He also charged them that if they found that the présence on the 
switch in question of the customary target would not hâve prevented 
the death of the deceased, and that the absence of the target neither 
caused nor contributed to his death, then they must flnd for the de- 
fendant, although they found that the switch was left open by the 
servants of the company. This was a clear, correct, and explicit 
enunciation of the law applicable to the spécifie facts of this particu- 
lar case. No intelligent juror could hâve heard this charge without 
clearly understanding the exact extent of the master's duty hère. 
The portion of the charge excepted to is in the nature of a broad state- 
ment of a gênerai duty that, the court conceived, rested upon the mas- 
ter in this regard. Standing alone and unqualifled, it is an erroneous 
statement. But the remainder of the charge clearly deânes the ex- 
tent and limit of the duty of the master in this particular case, in 
strict accordanee, as we think, with the established rule. An excep- 
tion cannot be sustained to an isolated sentence of the charge of the 
court, when the entire charge upon that subject fairly states the law. 
For this reason this assignment cannot be sustained. Railway Co. 
v. Linney, 7 0. C. A. 656, 660, 59 Fed. 45; Eailway Co. v. James, 12 
U. S. App. 482, 6 C. C. A. 217, 56 Fed. 1001; Railroad Co. v. Mackey, 
157 U. S. 72, 15 Sup. Ct. 491, 495; Railroad Co. v. Œadmon, 15 Wall. 
401, 409; Evanston v. Gunn, 99 U. S. 660, 668; Stewart v. Ranche 
Co., 128 U. S. 383, 385, 388, 9 Sup. Ct. 101; Spencer v. Tozer, 15 Minn. 
146 (G il. 112); Peterson v. Railway Co., 38 Minn. 511, 39 N. W. 485; 
Simpson v. Krumdick, 28 Mmn. 352, 10 N. W. 18. The judgment be- 
low must be afiSrmed, with costs, and it is so ordered. 
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UNION IRON WORKS V. SMITH et al. 
(Circuit Court of Appeala, Elghth Circuit. September 2, 1895.) 

No. 589. 

1. Patents— W HAT Constitutbs Invention— Mechanic al SkilI/. 

Where a guide bar is adapted to slide laterally upon a rod or shaft, and 
to carry witli It a circular saw, aiso movable upon Its shaft, it requlres 
only mectianical sklll to apply tlie lever, -which actuates the guide bar, 
between tbe points of résistance, so as to obviate a tendency to bind •when 
it Is applied only at one end. Nor does It requlre invention to construct 
in two pièces a guide bar formerly made of a single pièce, wliere the lat- 
ter form is inconvénient or unserviceable. 

2. 8 AME— Gang Edgkhs. 

The Armstrong patent. No. 445,647, for Improvements ta. gang edgers, 
Md void as to claims 1 and 3, for want of invention over the Parish pat- 
ent No. 369,025. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

This was a suit in equity by Henry H. Smitn and Alvarado Bich- 
ardson, copartners doing business as Smith & Richardson and as the 
Diamond Iron Works, against the Union Iron Works, a corporation, 
for alleged inf ringement of a patent relating to improvements in gang 
edgers. In the circuit court a decree was rendered for complainants. 
64 Fed. 583. Défendant appeals. 

P. H. Gunckel, for appellant. 

A. C. Paul (G. G-. Hawley, on the brief), for appelleéé. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree en- 
joining the Union Iron Works, a corporation, the appellant, from con- 
structing and vending machines containing the combination described 
in the first and third claims of letters patent No. 445,647, issued Feb- 
ruary 3, 1891, to Henry H. Smith and Alvarado Richardson, the ap- 
pellees, as assignées of Frederick N. Armstrong, for improvements in 
gang edgers. The machine manufactured by the appellant was made 
according to a pattem copied from one of the machines made under 
thèse letters patent, and, if thèse two claims of the patent are valid, 
they were undoubtedly infringed by the appellant. The real défense 
to this suit is that there was no patentable novelty in the improve- 
ments shown in the combinations so claimed. Gang edgers are ma- 
chines used in modem sawmills to eut the rough edges from boards 
in order to make them of unif orm width. They had been described in 
many patents, and had been used in substantially the same form in 
which they appear in the patent in suit for many years before this 
patent was issued. They consist of a number of circular saws driven 
by a shaft on which they are free to move lengthwise of the shaft, 
suitable machinery for feeding the boards to the saws, and suitable 
machinery for moving and adjusting the saws in proper positions upon 
the shaft while they are in motion, and for holding them steadily 
there, so that without any unnecessary waste they will strip off the 
rough edges of successive boards of varying width as the latter come 
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in contact with the saws. The improvements claimed in the patent 
of the appellees are to the machinery used for moving the saws on the 
shaft, adjusting them, and holding them in position. The following 
sketch illustrâtes the mechanism to which the claims in suit relate, 
disencumbered of the parts of the edger not material in this suit: 
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In this sketch, 3 represents one of the saws, which is mounted upon 
a suitable arbor, 5, upon which it is adapted to be movéd longitudi- 
nally. The foUowing quotation from the spécification which forms a 
part of thèse letters patent describes the varions parts of appellees' 
combination, their relation and use : 

"Arrangea in front of the saws, and extending transversely across the ma- 
chine, is a stationary shaft, 13, and below this is a bar, 15, preferably of rec- 
tangular form in cross section. A saw guide, 17, is arranged to engage eaeh 
of the saws, being provided at its forward end with the threaded pins, 19, 
which engage the opposite faces of the saws. An inclined bar, 21, is mounted 
upon the sliaft, 13, and is provided at its lower end with an opening or soeket, 
23, which engages the bar, 15. This bar Is adapted to sUdé f reely in the direc- 
tion of the length of the shaft, 13, and is held in an upright and exact position 
by the guide bar, 15. Any desired number of thèse bars may be arranged on 
the shaft, 13. The upper end of the bar, 21, Is of rectangular or polygonal 
shape, and the rear end of the guide, 17, is provided with an opening that is 
adapted to fit upon this end of the bar, 21. The end of the bar, 17, is split or 
open, and a clamping boit, 25, is passed through the end of the guide outside 
of the opening that fits upon the bar, 21. By this means the guide, 17, may be 
clamped upon the end of the bar, 21, and by loosening the clamping boit, 25, 
the guide may be instantly removed from the bar. The bar, 21, is provided 
upon eaeh side, preferably at a point above the shaft, 13, with a curved pro- 
jection, 27. A pivoted lever, 29, is arranged upon the frame of the machine, 
and extends, preferably, to the end of the frame, passing beneath the feed roil. 
This lever is supported upon the ends of polnted screws, 31, that engage both 
sides of the lever. The opposite end of the lever is provided with a forlï, 
which is adapted to engage the projections, 27, upon the bar, 21. By this 
means a horizontal movement of the lever, 29, will cause the bar, 21, to be 
moved laterally in the machine, thereby moving the saw guide and moving the 
saw longitudinally upon its arbor." 

The two claims involved in this suit are : 

"(1) In a gang edger, the combination, with the movable saws, of a sta- 
tionary shaft, 13, extending across the machine, the guide bar arranged below 
said shaft, the bars, 21, mounted upon said shaft, 13, eaeh provided with a 
recess engaging said guide bar, 15, the saw guides secured to the upper ends 
of said bars, and engaging said saws, and the pivoted levers engaging said 
bars, substantially as descrlbed." 

"(3) The combination, with the saws arranged to move longitudinally upon 
the saw arbor, of the transverse stationary shaft, 13, the guide bar, 15, ar- 
ranged below said shaft, the bars, 21, mounted upon said shaft, 13, and en- 
gaging said guide bar, the saw guides mounted upon said bars, the curved 
projections, 27, upon said bars, and the pivoted levers, 29, engaging said pro- 
jections, 27, substantially as described." 

On August 30, 1887, letters patent No. 369,025 were issued to 
William F. Parish for certain improvements in gang edgers. The 
f ollowing sketch is a copy of the sheet attached to the spécification to 
thèse letters patent, which exhibits Pigs. 2, 3, and 4, referred to 
therein: 
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Fig. 2 is a longitudinal vertical section of the machine. Figs. 3 and 
4 are détails of one of the sliding yokes by which the saws are moved. 
In his spécification Parish says : 

"A yoke or guide, 15, Is arranged in connection -witli each of the movable 
sawe. Thèse yokes are mouBted and slide freely on rods or bars, 17, that 
are located below the feed relis, and are parallel wlth the saw arbor. The 
movable saws eaeh project between the two parts of the yoke, as shown in 
Figs. 1 and 2. Pins, 19, are proyided In the yoke to bear against the opposite 
faces of the saws. Thèse yokes serve a double purpose. They are the means 
by whlch tlie saws are moved and held at any point on the arbor, and they 
also engage the opposite faces of each saw at a point near Its edge, and just 
below its cuttlng portion, thereby serving as guides and steadying the saws 
while they are cuttlng. The yokes are pieferably constructed, as sbown in 
Fig. 2, with Sharp edges at the top, and with the space between the two parts 
increaslng in width from the top towards the bottom. By the sharp upper 
edges of the yokes any slivers or spllnters that corne against them are broken, 
and the sbape of the openlng permits any refuse material that gets lato it to 
drop out at the bottom. I prefer to form the yoke integrally of cast métal, 
with a tle between the two parts, as Indicated by dotted lines in Fig. 3. 

"Pivoted in the frame of the machine are a séries of operatlng levers, 21, one 
for eadi movable saw. Thèse levers extend to the end of the machine, where 
they are provided with suitable locklng mechanlsm and a gauge by whlch the 
relative positions of the saws may be determlned. The opposite ends of the 
levers are connected with the yokes, 15, by suitable means. As shown in Ûie 
drawings, the ends of the levers are provided wlth slots, 23, into which extend 
lugs or projections, 25, on the yoke. The levers swing in horizontal planes, 
and, as the handle end of any lever is moved in one direction, the saw wlth 
which the lever is connected moves in the opposite direction. As the yoke 
slides on a support that is parallel with the saw arbor, the saws are moved 
without twisting or straining them, as would be done were the yokes carriefl 
directly by the levers. • * * 

"In Fig. 3 I hâve shown an enlarged détail view of one of the yokes. I 
hâve hère shown the yoke adapted to a single rectangular supporting bar. 
This form of bar may be used as an équivalent for the two bars shown in 
Fig. 2, or two rectangular bars may be used, if preferred, for the same pur- 
pose," 

No one can carefully examine the spécifications and drawings that 
form a part of the letters patent to Parish without being strongly im- 
pressed with the view that they describe the same éléments and the 
same combination that are claimed by the appellees in this suit; and 
the combination of éléments described in the patent to Parish cer- 
tainly performs the same f unction as that perf ormed by the combina- 
tion claimed by the appellees in this suit. The only différences be- 
tween the shifting device of Parish and the improved machine of 
Armstrong are that : (1) The guide bar slides on two circular shafts, 
which pass through it, or upon one rectangular shaft, as preferred, ac- 
cording to the spécification of Parish, and according to the spécifica- 
tion of Armstrong it slides upon one circular shaft that passes 
through it and upon a rectangular shaft, to which it is attached by a 
recess in the lower end of the guide bar; (2) the lever is attached to 
the guide bar below the bars upon which it slides according to the 
spécification of Parish, and between those bars and the saw according 
to the spécification of Armstrong; and (3) the saw guide is an intégral 
part of the guide bar in the construction described by Parish, and it is 
détachable from the guide bar in the construction described by Arm- 
strong. The first différence suggested is an immaterial variation of 
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construction, that deserves no notice wliatever. As to the second, it 
is strenuously argued that it évidences invention, and displays a 
marked improvement, because a guide bar would bind and slide witb 
difflculty if the power was applied to one end of it, while it would 
move easily and smootlily if the power was applied between the two 
points of résistance, — ^between the saw and the bars on which the 
guide bar slides. If this be true, any mechanic, or any man of ordi- 
nary capacity who was not a mechanic, would know this faot, and 
would know how to remedy it immediately. If a bureau drawer binds 
when one pulls one side of it, it requires no exercise of the inventive 
faculty to apply the necessary force to the middle of the drawer or to 
both ends simultaneously. 

It is contended that the fact that Armstrong made his saw guide 
détachable from the guide bar was a great improvement, and evi- 
denced invention, because it enabled the operator to remove the saw 
without removing the guide bar, and to remove the guide bar without 
removing the saw. But does it require anything above the skill of 
the ordinary mechanic to make a standard in two pièces, attachable to 
and détachable from one another, where a standard in a single pièce 
is inconvénient or unserviceable? We think not. If it does, there 
are few mechanics, skilled or unskilled, that are not inventors. More- 
over, this feature of Armstrong's improved combination is not claimed 
as a part of his invention in either of the two claims of this patent 
upon which this suit is based. 

Many other patents which describe parts of the combination 
claimed by Armstrong in the patent in suit, and which illustrate the 
State of the art when this patent was granted, were pleaded in the an 
swer and proved upon the trial by the appellant. But the improve- 
ments upon the machine described by Parish that are hère claimed by 
the appellees are so slight and so simple, and the description in the 
patent to Parish is, in our opinion, so clearly a complète anticipation 
of thèse claims, that it would be a useless waste of time to notice 
other patents. No change from or improvement upon the shifting 
device described in the Parish patent is claimed in the flrst and third 
claims of the patent hère in suit that is not either a mère immaterial 
variation of the mechanical construction, or so simple and so obvions 
a change that any mechanic skilled in the art would naturally hâve 
made it immediately upon the suggestion of the evil or inconvenience 
to be remedied. Such improvements évince no invention, and are not 
patentable. Stirrat v. Manufacturing Co., 10 G. 0. A. 216, 220, 61 Fed. 
980, and cases there cited. 

The decree below nrust be reversed, with costs, and the cause re- 
manded, with directions to dismiss the bill ; and it is so ordered. 
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UNION SWITCH & SIGNAL CO. V. PHILADELPHIA & E. R. 00. et al. 

(Circuit Court, E. D. Pennsylvanla. September 25, 1885.) 
No. 66. 

1. Patent Infeingement Suits — Parties Défendant — Railroad Company 

AND Its Recbivers. 

A railroad Company and its receivers may be joined aa défendants in a, 
bill for Infrlngement of a patent. Infringements commltted by the receiv- 
ers inure to tbe benefit 6f the corporation Itself, and are to be vlewed 
merely as a continuance of Infringements alleged to hâve been commltted 
by the corporation. 

2. SaMK— MULTIPABIOUS Biit. 

A bill -(vhich claims upon several patents, coyering several inventions, 
which are incapable of being unitedly used, or which are separately used 
by défendant, is multlfarious. 

S. Same— Plbas. 

Where a bill claims under several separate patents, alleging that the sub- 
ject-matter of each is conjointly used by défendants in one and the same 
conneeted machine, mechanism, or apparatus, the défendants cannot take, 
issue upon thia averment by means of a plea, but the same staould bè' 
averred by answer. 

4. EqOitt Plbading— Motion to Strike Pleas prom Pilbs. 

The question whether défendant may set up a certain défense by mean/ 
of a plea may be determined by the court upon a motion tb strike the plea 
from the files, where thls question bas been discussed on its merits ih the 
briefs, although it is claimed that the proper practice would hâve been te 
set the pleas down for argument. 

TWs was a bill by the Union Switck & Signal Company against tbe 
Philadelphia & Reading Railroad Company and its receivers for al- 
leged infrlngement of flve patents relating to apparatus for electric 
railway signaling. A demurrer to the bill on the ground of multi- 
fariousness was heretofore sustained by the court. 68 Fed. 913. 
Thereafter an amendment was allowed, and the order sustaining the 
demurrer was vacated, and an order entered overruling the same. 
Id. 914. Défendants thereafter filed certain pleas, which complain- 
ants hâve moved to strike from the files. 

George H. Christy and J. Snowden Bell, for complainants. 
Witter & Kenyon and Thomas Hart, Jr., for respondents. 

DALLAS, Circuit Judge. Ttus suit is brought upon flve patents. 

The bill, as originally flled, alleged: 

"That the things patented in and by sald recited patents constitute and are 
Important éléments of a railvyay electrical signaling apparatus, and are so 
nearly allied in character as to be capable of conjoint as well as separate use, 
and that they are and hâve been so used by the défendants." 

Notwithstanding this allégation, the bill was demurred to, upon 
the ground, amon g others: 

"That it nowhere in said bill of complaint appears, nor is It alleged, that the 
Improvements recited in said patents are ail conjointly used or infringed by 
thèse défendants, or are ail conjointly used or infringed by the défendants In 
or upon one and the same machine, device, article, or apparatus, or are ail 
capable of conjoint use in or upon one and the same machine, device, article, 
v.69F.no.9— 53 
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or apparatus, but, on the contrary, It appears on the face of the sald blU of 
complaint, and of the aforesald patents, forming part thereof (profert of each 
and ail of whlch having been made therein), that the sald improTements de- 
scribed and clalmedin sald several letters patent are of such a diverse nature 
and character that they are incapable of conjoint use, and cannot be used 
conjolntly, or conjolntly In one and the same machine, devlce, article, or ap- 
paratus." 

Upon tlie first argument of this demurrer I understood the learned 
counsel of the complainaùts to concède that by "conjoint use," as 
alleged, was meant, not use in one mechanism, but upon différent, 
though çontiguous, parts of the same railroad; and, being of opinion 
that such uses were separate and distinct, I sustained the demurrer 
for that reason, and without myself considering what meaning 
ought to be ascribed to the language of the bill. The other causes 
assigned for demurrer were not dealt with. It then seemed to be 
unnecessary to consider them. See 68 Fed. 913. Subsequently the 
complainants moved to vacate the order made on demurrer as on re- 
hearing, and for leave to amend their bill by adding the following 
to the clause which has been quoted: 

"And your orators in this behalf f urther aver the fact to be that the con- 
joint use made by the défendants hereln, as herein averred, includes a use 
of a material and substantial part of the subject-matter of each of the sald 
recited patents in one ,£ind thé same connected machine, mechanism, or ap- 
paratus." 

Upon the hearing of thèse motions this subject was again fully dis- 
cussed. It was explained to the court that there had been no pur- 
pose to admit that the conjoint use alleged did not refer to use in 
one mechanism; and it is, I think, proper to say that it is quite possi- 
ble that I had misapprehended the remarks of counsel on the pre- 
vious argument. Under thèse circumstances, I treated the order 
which had been made as founded upon a misunderstanding, and 
considêred the challenged allégation without référence to any sup- 
posed admission with respect to its intent. I found that "conjoint 
use," "joint employment," and similar terms, are constantly applied 
in the books to dénote a use in the same machine or apparatus; and 
I perceived nothing which would justify the imputation that the 
pleader in this instance had ascribed to the words "conjoint use" a 
I ossible, but différent and irrelevant, significance, and designed to 
"palter with us in a double sensé." Therefore the allégation as 
originally made appeared to be sufficient, and it seemed to be the 
plain duty of the court to vacate the order flrst made, and to overrule 
the demurrer, and this was accordingly done. The amendment was 
allowed. It could do no harm, and it put an end to any shadow of 
doubt as to the character of the joint use alleged. The two remain- 
ing causes of demurrer were not argued upon this second occasion, 
and were not referred tO in the brief opinion which I thereafter flled; 
but the order overruling the demurrer generally of course disposed 
of them also. I was and am of opinion that the railroad company 
and the receivers are so related as to warrant their joinder as de- 
fendants; that the infringements alleged against the latter should 
bé viewed as merely a continuance of those alleged to hâve been 
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committed by the former; and that, inasmuch as the corporation 
is beneflted by any unlawful use of the inventions by the direction 
of its receivers, a single bill against both could be upheld without 
hardship to either; and that, therefore, this bill ought to be sus- 
tained, for thé avoidance of needless expense, and of the unnecessary 
répétition of what would be substantially the same litigation. A 
bill is multifarious where it unités "the demand of seyeral matters 
of a distinct and independent nature against several défendants"; 
and such a bill is inhibited as "oppressive, because it would tend to 
load each défendant with an unnecessary burden of costs by swelling 
the pleadings with the statement of the several claims of [against] 
the other défendants, with which he has no connection." Story, Eq. 
PL § 271. Upon this statement of the rule, with the reason on which 
it rests, it is, I think, manifest that the présent case did not call for 
its application. My reading of the bill satisfied me that it is not 
fairly subject to the other objection made to it. It is not "vague, 
uncertain, and indefinite,'' etc. See 68 Fed. 914 

The défendants (the corporation and its receivers, separately) hâve 
now filed a plea by which they seek to raise as an issue of fact the 
question which was mainly discussed and considered upon the de- 
murrer. This plea sets forth that the défendants cannot and do not 
embody the several alleged inventions and improvements described 
and claimed in the said several letters patent, or any two or more 
of them, conjointly in one and the same machine, mechanism, or ap- 
paratus, and cannot and do not conjointly use them, or any material 
and substantial parts thereof, in one and the same connected ma- 
chine, mechanism, or apparatus. The complainants move to strike off 
this plea, and in support of that motion assign several grounds which 
need not be hère separately stated. There can be no doubt that a 
bill which claims upon several patents covering several inventions 
which are incapable of being unitedly used, or which are separately 
used by the défendants, is multifarious. It has been repeatedly de- 
cided that a bill which, in such a case as this, omits to allège joint 
use, is demurrable. Hayes v. Dayton, 8 Fed. 702; Shickle v. Found- 
ry Go., 22 Fed. 105; Telegraph Ca v. Chillicothe, 7 Fed. 351; Barney 
v. Peck, 16 Fed. 413; Grifiith v. Segar, 29 Fed. 707; lilliendahl v, 
DetwiQer, 18 Fed. 176. As has been shown, this bill is not subject 
to such demurrer; but its allégation of conjoint use, being a material 
and essential one, may, of course, be traversed. But in what manner 
may this be doue? Must itbe by answer, or may itbeby plea? This 
is the important question, and it is one upon which, if it were a new 
one, much, perhaps, might be said in support of its décision either 
way. The défense set up amounts to a déniai that the défendants In- 
fringe, as is alleged in the bill,— that is to say, by conjoint use; and, 
as was urged by counsel in Sharp v. Keissner, 9 Fed. 447, where non- 
infringement broadly had been pleaded, expense to both parties 
might be avoided by having the single point first and separately in- 
vestijated and determined. Yet the learned court there pointed ont 
that the allowance of such a plea might, on the other hand, increase 
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expense; and held, upon reasoning which is perfectly sâtisfactory 
to rae,. that the plea there interposed waa bad, remarking, as may 
now be- remarked, that "no authorîty is cited where a plea like the 
présent ope has been * * * allowed in a suit for the infringe- 
ment of ai patent." In the same opinion it is also clearly shown that 
the question of conjoint use ought not to be decided upon a mère in- 
spection îol the several patentssued upon. In Matthews v. Manufac- 
■tunngGo., 2 Fed. 232, the plea was substantially identical with the 
présent one. The court said: "Undoubtedly, pleas in some cases 
are allowable in equity which deny merely an allégation of the bill"; 
but held that the plea before it was not an allowable one, and was 
"iClearlybad in substance." See, also, Korn v. Wiebusch, 33 Fed. 50. 
I do not doubt that the complainants' allégation of Joint use may be 
traversed by answer, though not by plea; but it is not necessary 
that I should express any opinion at this time, and must not be 
assumed to entertain one, upon the question of the effect to be given 
to the défendants' déniai, if made by answer, and supported by the 
proofgi In Matthews v. Manufacturing Co., supra, it was said: 
"The plaintiff may recover, even though the plea be true"'; while in 
Lilliendahl V. Detwiller, supra, the court, in its opinion, used this 
langïiage: "But in such cases the bill of complaint, in order to be 
maintainable, must allège, and the proofs must show, that the in- 
ventions embraced in the several patents are capable of conjoint use, 
and are .80 used by the défendants." I call attention to the point 
which seems to be suggested by thèse cases, but repeat that I do not 
now pass upon it. The second plea — flled by the receivers only — ■ 
is probably inadmissible under the gênerai rule against double pleas, 
but I do not deem it necessary to consider that point It is suflQcient 
fto say that the bringing of this suit against the receivers, without 
leave of this court flrst had, seems to be authorized by statute. In 
any case the question is one which should be raised by appropriate 
motion, and not by plea. If true, the fact alleged is not a défense to 
the bill. It goes to the right to bring even a maintainable suit. 
The suggestion that the complainants should hâve set down thèse 
-pleas for argument, instead of moving to strike them off, relates to 
matter of form, and not of substance. The real question involved 
has been discussed in the briefs submitted, and I am not disposed 
to delay its décision upon an immateriaJ point of practice. In Sharp 
V. Reissner, supra, the motion to strike off was held to be correct, and 
was granted. 

The pleasi filed are stricken off, and the défendants are assigned to 
answer within 20 days, with leave to set up by answer the same mat- 
ter as is alleged in the identical pleas of ail the défendants. AU 
questions respecting costs are reserved. 
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SAWYER SPINDIiB 00. et al. v. TAÏLOE et aL 
(Circuit Court, D. New Jersey. October 7, 1895.) 

1. Patents— Injunction on Final Hearinq— Lâches. 

Upon final hearing, lâches, in the sensé of mère delay In bringing suit 
against défendants, unaccompanied by any acts amounting to an estoppel, 
cannot deprive plaintifCs of their right to an injunction. Kittle v. Hall, 29 
Fed. 508, and Waite v. Chair Ce, 45 Fed. 258, distingulshed. 

2. Samb— Décisions in Othbb Circuits. 

Where a patent has been several times sustained by the circuit courts 
in other circuits, the court should not enter upon an Indépendant consid- 
ération of the Bubjeet, but should foUow those décisions, unless satlsfled 
that additlonai évidence has been submitted to It, which, if adduced in the 
former suits, would probably hâve led to diflferent results. Wanamalcer 
V. Manufacturing Co., 3 C. C. A. 675, 53 Fed. 791, followed. 

8. Bamb— Spinning Machines. 

The Atwood patent. No. 253,572, for a support for splndles for spinning 
machines, Tield valid and Infringed as to claims 3, 4, and 5. 

This was a suit in equity by the Sawyer Spindie Company and 
others against Taylor and others for infringement of a patent relat- 
ing to spinning machines. 

Pish, Richardson & Storrow, for complainants. 
A. Q. Keasbey & Sons, for défendants. 

DALLAS, Circuit Judge. This suit is upon patent to John E. At- 
wood. No. 253,572, dated February 14, 1882, for "support for spindles 
for spinning machines." The claims involved are as follows: 

"(3) The combination, substantially as hereinbefore described, of a spindie 
rail of a spinning machine, a spindie, and a supporting tube flexibly mounted 
vcith relation to the spindie rail, and contalning step and bolster bearings. 
(4) The combination, substantially as hereinbefore described, of a spindie rail, 
a spindie, a supporting tube containing step and bolster bearlngs, flexible 
connections between sald tube and the spindie rail, and adjusting devices 
for varj'ing the degree of flexlbillty of the supporting tube and spindie there- 
in. (5) The combination of the spindie raU, the spindie, the supporting tube, 
loosely mounted with relation to the rail, and contalning the step and bolster 
bearlngs for the spindie, the spring, and the nut for compresslng It, substan- 
tially as described." 

The défendants insist that the complainants are chargeable with 
lâches, and fhat, therefore, ''an injunction ought not to be granted, 
even on final hearing, — at least, until the coming in of the master's 
report." When the case was before the court on motion for prelim- 
inary injunction (56 Fed. 110), the same point was made, but I then, 
upon fuil considération, reached a conclusion adverse to the défend- 
ants. The décision upon that motion was made on June 6, 1893, 
and thus, without further application or appeal, the matter has rest- 
ed, until now, upon hearing on pleadings and proofs, the court is 
asked to refrain from granting a perpétuai injunction pending any 
référence that may be ordered. But if the opinion which I formed 
on the motion for an interlocutory injunction was then rightiy con- 
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trolling, it certainly should be no less potential now that the proofa 
hâve been taken, and the plaintiff s' insist that by them the main ques- 
tions in the cause hâve been settled and resolved in their favor. In 
fact, hovi^ever, the défendants' présent position is not as strong in this 
regard as it was on the interlocutory hearing. I do not feel called 
upon to vindicate the action of the court in granting the preliminary 
injunction, but may abridge discussion by saying that, if the delay then 
set up to defeat the motion had not been satisfactorily explained, 
that motion might hâve been, upon that ground, refused ; but, upon 
final hearing, lâches, in the sensé of mère delay in bringing suit 
against the défendants, cannot deprive the plaintifls of their right to 
protection against a continuance of the unlawf ul use of their patented 
invention, and conséquent injury to their business. It is only by 
words, acts, or omissions which give rise to estoppel that this right, 
if and when established by the proofs, can be forfeited. This distinc- 
tion is clear and well recognized, and cannot be obliterated by a vague 
use of the word "lâches." As I hâve said, mère delay in bringing 
suit may, under some circumstances, impel the court to withhold its 
hand during the course of litigation; and as was remarked in New 
York Grape-Sugar Co. v. Buffalo Grape-Sugar Co., infra, even on 
final hearing, "cases may arise where a court of equity would refuse 
an injunction against an innocent infringer, by reason of the pro- 
tracted course of conduct of a previous owner of the patent, who 
knew of the infringement, and silently and knowingly permitted the 
expendituré of substantial sums of money by the infringer." To such 
cases the doctrine of estoppel may be pertinent, but the présent case 
is not such an one. I hâve attentively read the very thorough brief 
of the learned counsel of the défendants, but without flnding any 
fact ref erred to other than that, as claimed, the plaintiffs long knew 
of the violation of their rights iDefore proceeding to maintain them; 
and I am constrained to the conclusion that his contention is met by 
the rule, as I hâve already indicated it, that mère delay in seeking 
relief will not, where there is no estoppel, prevent the granting of a 
final injunction. New York Grape-Sugar Co. v. Buîfalo Grape-Sugar 
Co., 18 Ped. 638; Brush Electric Co. v. Electric Imp. Co., 45 Fed. 241; 
Price V. Steel Co., 46 Fed. 107; McLean v. Fleming, 96 U. S. 245-253. 
In Waite v. Chair Co., 45 Fed. 258, it would seem, if the syllabus 
in the report could be relied on, that the question was considered as 
arising upon a motion for a preliminary injunction; but, apart from 
this, the learned judge certainly does appear to hâve held that 
long-continhed knowledge of infringement, without objection, might, 
în the discrétion of the court, be accepted as a reason for postponing 
•the question of granting an injunction * • ♦ until the coming 
in of the master's report." This was held, however, wholly upon the 
supposed authority of Kittle v. Hall, 29 Fed. 508; but in that case 
Judge Coxe, after saying that the proposition, as presented to him, 
was a most perplexing one, proceeded to consider it upon the peculiar 
facts before him, and which, in his opinion, were of such character 
that, as he said, "the public had a riight to assume, from this pro- 
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found silence and sapineness, that the patentée and his snccessors 
had relinquished any claim which they might possess." In other 
words, there was in that case not merely delay, but silence and su- 
pineness, under circHmstances which called for protest and activity, 
and which theref ore worked an estoppel, and warranted the assump- 
tion of an abandonment. In this lies the distinction between that 
case and the one now under considération; for, as I said upon the 
motion for a preliminary injunction, "there is nothing in this case to 
show a waiver by the complainants of the right which they now as- 
sert, or which should preclude them from the allowance of the spécial 
équitable remedy which they invoke. They proceeded against thèse 
défendants with what, under the circumstances, was due diligence, 
and hâve done nothing to justify the imputation that supineness or 
apparent acquiescence upon their part induced or invited the infringe- 
ment of which they now complain." 

Infringement is not denied, except upon the theory that, "if the 
patent in suit is sustained at ail, it must be conflned to the précise 
form described and shown in the spécifications and drawings." I 
am unable to adopt this theory. It is, in my opinion, not well f ound- 
ed, and it conâicts with the adjudications upon this patent to which 
I am about to refer. That the différence between the patented com- 
bination and that used by the défendants is formai, merely, and not 
substantial, is plainly obvious, and, indeed, seems to be admitted. 
I accordingly hold that infringement has been established. 

The défense more strenuously urged is stated in the défendants' 
brief under three heads. It is that the claims in controversy are in- 
valid (1) for lack of invention, as distinguished from mechanical skill ; 
(2) for lack of novelty; and (3) because they are inoperative. But, 
except to the extent hereafter to be mentioned, the question of valid- 
ity cannot now be regarded as an open one. This patent has been 
several times energetically attacked, and, upon fnll considération, has 
uniformly been sustained. Sawyer Spindle Co. v. W. G. & A. R. 
Morrison Ce, 52 Fed. 590, 54 Ped. 693, and 57 Fed. 653; Same v. 
Turner, 55 Fed. 979. In the absence of any adjudication of the mat- 
ter by a court of review, a court of first instance should not, I think, 
enter upon an independent considération of this subject, but should 
foUow the décisions to which I hâve referred, unless satisfied that 
additional évidence has been submitted to it, which, if it had been ad- 
duced in the former suits, would probably hâve there led to a différ- 
ent resuit. In disposing, upon final hearing, of the case of Manufac- 
turing Co. v. Deisler, 46 Fed. 854, Judge Butler, with the concurrence 
of Judge Acheson, acted upon the rule to which I hâve alluded, and 
this action was subsequently approved by the court of appeals for this 
circuit. Wanamaker v. Manufacturing Co., 3 C. C. A. 675, 53 Fed. 
791. See, also, OfQce Specialty Manuf'g Co. v. Wintemight & Cor- 
nyn Manuf'g Co., 67 Fed. 928. The only évidence now presented 
which was not before Judge Shipman when he last considered and 
sustained this patent is the Phillipp Cramer patent. No. 144,319, of 
November 4, 1873, and the testimony relating thereto; and I am con- 
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¥inced that, if this évidence had been submitted to that learned judge, 
it neitker Would nor skould hâve led him to a conclusion différent 
îvom that which was in fact reached by him. The Cramer patent, 
whioh isfor "improvement in centrifugal machines for drawing sugar," 
relates to that class of machines whoae supposed analogy to the ma- 
chine bere in question Judge Shipman has characterized as "fanciful." 
Whether Cramer disclosed a praclical .and operative mechanism for 
any purpose is, at most, extremely doubtful, and that he did not dis- 
close anything adapted to a spinning spindle is quite évident. To 
repeat, substantially, what was said by Judge Shipman with regard 
to other similar patents, if Cramer's patent gave a suggestion of be- 
ing capable of such adaptation, yet the history in the record shovrs 
that the work of Atvt'ood was that of an inventer. The défendants 
bave produqed a model designed to show that the invention of At- 
wood might be constructed under the Cramer patent, but this model 
proves too much. If it be conceded that it shows that, in the light 
supplied by Atwood, ingenuity may now evolve bis construction from 
that of Cramer, yet the fact remains that it also shows that to do 
this the Cramer mechanism must be materially modified, and a very 
decided departure be made from anything which was in Cramer's 
mind. There is nothing in bis patent which would bave suggested 
to a mechanic of ordinary intelligence, who was not examining it for 
that purpose, the Atwood "improvement in the supports for spinning 
machines"; and "it is not sufQcient, to constitute ' an anticipation, 
that the device relied upon might, by modification, be made to ac- 
complish the function performed by the patent in question, if it were 
."lot designed by its maker, nor adapted nor actually used, for the 
performance of such functions." Toplifl v. Topliff, 145 U. S. 161, 12 
Sup. et. 825. Let a decree be prepared in accordance with this opin- 
ion. 
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0. T. HAM MANTJF'G CO. V. R. B. DIETZ CO. et al. 

(Circuit Court of Appeals, Second Circuit. April 19, 1894.) 

No. 93. 

Patents — Invention — Construction op Claims — Infkingement — Tubulak 
Lanteens. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

This was a bill by the R. E. Dietz Company and the Steam Gange 
& Lantern Company against the C. T. Ham Manufacturing Com- 
pany for infringement of certain patents for improveraents in tubu- 
lar lanterns. The circuit court entered an interlocutory decree in 
favor of complainants upon one of the patents, but found that the 
other was not inf ringed. 58 Fed. 367. Défendant appealed. 

E. S. Jenney, for appellant. 

F. F. Church, for appellees. 

Decree afQrmed, with costs, on opinion below. 



UNITED STATES V. REED. 

(Circuit Court of Appeals, Second Circuit June 4, 1894.) 

No. 139. 

Office and Ofpiceb— Shipping Commissionees' ExPENDrruHBs— Liabilitt of 
United States. 

Reasonable expenses of a shipping commissioner for necessaries inci- 
dent to the discharge of hls dutles, including office rent, storage of de- 
ceased seamen's efCects, cost of removal from one office to another, sta- 
tionery, téléphone charges, etc., constitute valld charges against the 
United States, in addition to his salary. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit by James C. Reed against the United States under 
the act of March 3, 1887 (24 Stat. 553), to recover disbursements 
made by him in the discharge of his duties as shipping commissioner 
of the United States at the port of New York. The circuit court 
rendered a judgment in favor of the petitioner in the sum of 
$4.033.71. Tlie United States appealed. 

In the court below the following ûndings of fact and conclusions of 
law were filed by WALLACE, Circuit Judge : 

"First. That the petitioner, James G. Reed, was duly appointed the ship- 
ping commissioner of the United States of America, at the port of New York, 
and that he duly qualified and assumed and entered upon the discharge ol: 
the duties of such office prior to the Ist day of July, 1884. 

"Second. That thereafter, and on or about the 2(ith day of August, 1884. the 
secretary of the treasury of the United States of America, under and pmsuaut 
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to the direction and powera contained in the act of congress entitled 'An act to 
remove certain burdens lOn the American merchant marine, and encourage the 
American foreign carrylng trade and for other purposes,' approved June 26, A. 
D. 1884, determined and flxed the compensation of the petitioner, aa such ship- 
ping commlssioner at the port of New Yorlt, at the sum of four thousand dollars 
per anuura, and, In addition thereto, one-half of the net surplus of the receipts of 
the office of such commlssioner from fées earned, after the paymect of salaries 
and expenses, not to exteed, however, the maximum sum of tive thousand dol- 
lars in any one year. 

"Third. That the petitioner herein continued to hold said office, and to dis- 
charge the duties imposed upon him as such shipplng commlssioner, from July 
1, A. D. 1884, to March 1, A. D. 1891. 

"Fourth. That during the perlod between July 1, 1884, and March 1, 1891, no 
change or modification in the compensation to be paid to and recelved by the 
said petitioner as such shipplng commlssioner was made. 

"Fifth. That for the fiscal year commencing July 1, 1886, down to the Ist day 
of March, 1891, the surplus eamings of the office of shipplng commlssioner at 
the port of New York, of service fées, exceeded the necessary expenses incident 
to the conduct thereof and the discharge of the duties of such shipplng commls- 
sioner, including the compensation of the petitioner, by the sum of twenty-four 
thousand seven hundred and ninety-five dollars and one cent. 

"Sixth. That the petitioner bas been allowed and paid each year, from the 
Ist day of July, 1884, down to the Ist day of March, 1891, as compensation 
for his services as shipping commlssioner at the port of New York, at the rate 
of five thousand dollars per annum. ! 

"Seventh. That from the Ist day of July, 1884, to the 20th day of May, 1886. 
the office of the petitioner, as shipping commlssioner, was located at No. 187 
Cherry street, in the clty of New York, and that the rental of said premises, 
together wlth ail the other expenses incident to the office and the discharge of 
the duties of the petitioner, were paid by îlie United States of America. 

"Eighth.That on or about the 20th day of May, 1886, the office of the peti- 
tioner was, by direction of the secretary of the treasury,'moved from No. 187 
Cherry street to the United States barge office, in the city of New York, a 
building owned by the United States. 

"Ninth. That the cost and expenses Incident to such removal, and the fltting 
up of the United States barge office, were paid by the United States. 

"Tenth. That on cir about the lOth day of April, 1890, the petitioner. by the 
direction of the secretary of the treasury, removed from the barge office, and 
procured offices at No. 25 Pearl street, and storage room for deceased seamen's 
effects at No. 19 Pearl street, at an annual cost of fifteen hundred dollars. 

"Eleventh. That the cost of such removal, and the furnishing of such offices, 
has not been paid by the United States. 

"Twelfth. That between the Ist day of July, 1886, and the Ist day of March. 
1891, the petitioner Incurred sundry expenses, and waa obligea to and did 
make sundry disbursements, amounttng in the aggregate to the sum of four 
thousand and thlrty-three dollars and seventy-one cents, for necessaries incident 
to the discharge Of the duties Imposed upon hlm by statute as such shipplng 
commlssioner, including rent of offices and storage of deceased seamen's efCects, 
furnishing, cost of removal, stationery, téléphone, 'Maritime Register,' ice, frelght 
on blanks, safe-deposit vault, telegram, repairs, etc. 

"Thirteenth. Tluit the items for whlch said sum was disbursed were incident 
to his office. 

"Fourteenth. That the said sum of four thousand and thirty-three dollars and 
seventy-one cents was a reasonable and fair charge for the same. 

"Flfteenth. That, from time to time, reports were made monthly by the peti- 
tioner, as shipping commlssioner, to the secretary of the treasury, whlch reports 
contained the items of the receipts and expenditures Incurred and proposed to 
be incurred. 

"Sixteenth. That the petitioner has duly demanded payment of the said sum 
of four thousand and thlrty-three dollars and seventy-one cents of the United 
States, and that no part thereof has been paid. 
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"Conclusions of Law. 

"First. That the secretary of the treasury was authorlzed to détermine tbe 
compensation of the petltioner as shipping commissloner at the port of New 
York, and, havlng exerclsed such authorlty, the compensation of the petltioner 
remalned as so fixed (to wlt, flve thousand dollars per annmu). 

"Second. That the secretary ôf the treasury Is authorlzed to regulate the 
mode of conducting the business in the shipping offices. 

"Third. That ail expendltures made by shipping commissioners in the dis- 
charge of the duties imposed upon them by the statutes of the United States 
or the régulations of the treasury department are to be audited and adjusted 
in the treasury department. 

"Fourth. The petltioner is entitled to hâve and recelve from the United States 
of America the sum of four thousand and thirty-three dollars and seventy-one 
cents. 

"Judgment is therefore rendered for the petltioner for the sum of four thou- 
sand and thirty-three dollars and seventy-one cents." 

Henry C. Platt, U. S. Atty. 
George E. P. Howard, for appellee. 

No opinion. Affirmed in open cotirt. 



THE MANHANSET. 

EVANS V. NELSON. 

(Circuit Court of Appeals, Second Circuit December 5, 1893.) 

No. 39. 

Mastbb and Servant— Personal Injurt to Se aman— Absence of Light at 
Winch — Act in Extremis. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

This was a libel by Peter Nelson, a seaman, against the steamship 
Manhanset (Thomas L. Evans, claimant), to recover damages for 
Personal injuries. The district court entered a decree for libelant 
for $1,750 and costs. 53 Fed. 843. The claimant appealed. 

Convers & Kirlin, for appellant. 
Edwin Gr. Davis, for appellee. 

Alfirmed, with interest and costs, on the opinion of the district 
judge. 
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THE MAJESTIO. 

OCEANIC SïBAM NAVIGATION 00. v. POTXER et aL 

(Circuit Court of Appeals, Second Circuit. May 7, 1894.) 

No. 65. 

Circuit Court op Appealb — Cbktificatb to Suprême Court — Shippino — 
Damaob to Passbngbrs' Baghage. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

TWs vas a libel by Grâce Howard Potter and others against the 
steamship Majestic (the Oceanic Steam Navigation Company, claim- 
ant), to recover damages for injury to their luggage while being car- 
ried as passengers from Liverpool to New York. The district court 
entered a decree for libelants. 56 Fed. 244. The claimant appealed 
to this court, which on March 12, 1894, rendered a décision modify- 
ing the decree of the district court so as to limit the recovery in 
favor of each libelant to the sum of $43.67, with interest. See 9 
0. C. A. 161, 60 Fed. 624, where the facts are fully stated. The libel- 
ants moved for a reargument, but the same was denied. They 
thereupon flled the présent pétition, asking the court to certify the 
cause to the suprême court of the United States for a décision, upon 
certain questions of law. The points upon which a décision was 
desired were stated as foilows by the petitioners: 

"The following points, whicli petitioners believe hâve never yet been de- 
termined by any of the courts of the United States, except this court, were 
discussed by . petitioners in tlielr brief, and argued by counsel, and were de- 
cided adversely to petitioners: First: (1) That appellant, as appeared from 
the uncontradlcted facts in the case, had issued to petitioners alternative labels 
for their baggage, dlrecting certain places In the ship, where the baggage, 
at petitioners' élection, might be stowed, and requested petitioners to attach 
the label selected by them to their baggage upon the voyage in question. (2) 
That the Issue of the aforesaid label under the conditions aforesaid, and the 
subséquent attaching of the same to the baggage, as appears from the uncon- 
tradlcted facts In the case, constltuted a part of the contract for passage be- 
tween the parties, and that the ship became obligated to carry the baggage on 
such voyage, in the particular part of the ship designated by the label selected. 
(3) That the petitioners' baggage, as appears by the uncontradlcted facts in the 
case, on the voyage in question, had been delivered in London to a railway 
Company, as agent of appellant, and by It checked to New York, and marked 
before delivery to the railway company by petitioners with the label Issuçd by 
appellant directfng it to be stored in the 'hold,' and by the rallroad company 
delivered in good order to the ship, and that the hold proper of the ship contain- 
ed no portholes. (4) That appellant, as appeared from the uncontradlcted facts 
in the case, failed to stow the said baggage In the hold proper, but stowed it 
in what is known as 'Orlop No. 3,' a différent part of the ship, containing port- 
holes, one of which became broken by an unantlcipated péril of the sea, whereby 
the said package became damaged. (5) That the appellant, by storing the 
baggage elsewhere than directed by the label selected, deviated from the con- 
tract, and thereby became an Insurer of the baggage against ail loss and damage, 
even as against unavoidable accident and périls of the sea. * * • Second: 
(1) That appellant, as appeared from the uncontradlcted facts in the case, was 
guilty of négligence in stowing and caring for said baggage on the voyage afore- 
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said, and în faillng to Inspect It and protect It from Injury by the breaking 
of said porthole, especially as appellant, although labeled for the "lioW with 
appellant's own label, bad placed tbe said baggage in orlop No. 3, and not in 
tbe 'liold' proper, where there were portholes, and had failed to inspeet said 
portholes, one of wbich portlioles had become broken by an unanticipated péril 
of the sea. (2) That the stipulation in the contract ticket, eren If accëpted by 
libelants, did not, so far as it purported to limit or relieve the appellant's lia- 
bility, operate in law to relieve appellant from its own négligence in stowage or 
to limlt Its liability in case of sueh négligence, and that, 8o far as it might be 
held to so limit or relieve the liability of appellant, it was contrary to public 
policy and void. * * * As petitioners are Intormed and believe, tie questions 
goreming the liability of steamship carriers at sea for injury to baggage by 
négligent stowage and other causes arising under tickets and baggage labels of 
the character issued to the petitioners in this case are whoUy nqvel, and hâve 
never been passed upon by any of the courts of the United States in admiralty, 
except in this case, and it is Important, for the protection of ail persons trav(>lT 
ing on the sea under contract tickets of such character issued by Brltish 
steamship companies operating steamers to and from various ports in the United 
States, that the suprême court of the United States should iinally, and àfter 
careful considération, décide ail questions afCecting and conceming tickets of 
such character, especially as the décisions of the state courts in such cases are 
by no means uniform. * * * Wherefore petitioners respectfuUy pray that this 
court may certify the followlng spécifie questions of law, and each of the same. 
to the suprême court of the United States for its considération thereupon, upon 
the entire record in the case: (1) Whether the issue of the alternative labels 
to the petitioners, and the use of the same by them, at request of appellant, 
constitute a part of the contract between the ship and passenger. (2) If so, 
whether the ship did not, upon failure to stow the baggage marked with the 
label selected, in the place indicated by it, so deviate from the contract as to 
become an insurer of the safety of the baggage, against ail injui-y and damage 
from any cause whatsoever. (3) Whether the ship was not guilty of négli- 
gence in stowing and caring for the baggage in question, on the undisputed 
lacts in the case, and partlcularly in vlew of the manner in which the baggage 
had been labeled and the character of tbe place in which it was directed by 
the label to be stowed. (4) If so, whether the stipulation in the contract ticket, 
in so far as the same sought to relieve tbe claimant from or limit its lîaNIity 
for damage caused by its own négligence in stowage, is not contrary to pub- 
lic policy and void under the gênerai maritime law, the law of the United 
States, and the law of Engl^nd; and. If valid, whether the same, on its face, 
is applicable to the présent case, in view of the uncontradicted facts In the 
case." 

Everett P. Wheeler, for appellant. 
Cary & Whitridge, for appelleea 
Pétition denied. 
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THE TRANSFBR NO. 8. 

NEW YORK, N. H. & H. R. 00. v. RBDDY. 

(Circuit Court o| Appeals, Second Circuit. December 5, 1893.) 

No. 31. 
Collision— TuGS and Tows itt Bast River— Navigation near Pikbs. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel by Philip Reddy against the steam tug Transfer 
No. 8 (the New York, New Haven & Hartford Railroad Company, 
claimant), and the steam tug New York Central Lighterage Company 
No. 2, to recoTer damages for a collision whereby libelant's canal 
boat was sunk. In the district court a decree was entered for libel- 
ant against Transfer No. 8, and exempting No. 2. 53 Ped. 670. 
Tîie ciaimant of No. 8 appeals. 

Henry W. Taft, for claimant of the Transfer No. 8. 
Stewart & Macklin, for appellee. 

Afl9rmed, with interest and costô, on the opinion of the district 
judge. 

THE A. B. VALENTINB. 

WESTERN ASSUR. CO. OF TORONTO v. CORNBLL STEAMBOAT CO. 

(Circuit Court of Appeals, Second Circuit. December 21, 1893.) 

No. 59. 

Collision— Steameb and Tug ■with Tow. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

This was a libel by the Western Assurance Company of Toronto 
against the steamer A. B. Valentine, the Cornell Steamboat Com- 
pany, claimant, to recover damages sustained by a canal boat by 
reason of a collision with the Valentine. In the district court the 
libel was dismissed. 55 Fed. 350. Libelant appeals. 

George Clinton, for appellant. 
Amos Van Etten, for appellee. 

Decree afiftrmed, without an opinion, on the opinion of the district 
judge. 
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THE SAMMIB. 

BUSH et al. v. WILLIAMS. 

(Circuit dotirt of AppealB, Second Circuit. Deeember 18, 1893.) 

No. 50. 
Collision— Tow with Steamer at Pibb. 

Appeal from the District Court of tlie United States for the 
Southern District of New York. 

Thiis was a, libel by Thomas Williams, master of the steamship 
North Erin, against the steam tug Sammie, Gteorge E. Bush and 
others, claimants, to recover damages alleged to hâve been sustained 
by the steamship in conséquence of a collision with a tow in charge 
of the Sammie. The district court rendered a decree for libelant 
in the sum of $500, with costs, and the claimants appeal. 

At the time of the alleged collision, the North Erin was lying in a slip on 
the south side of the Pennsylvania Railroad pier at Jei^sey City. The steam- 
ship Pennsylvania was lying in the same slip on thè lower slde. The tug 
came down the river with the lighter Hoboken in tow, on two short hawsers, 
bound for thè Pennsylvania. The tlde was ebb, and as she rounded to and 
entered the slip, between the North Erin and Pennsylvania, the Hoboken (as 
claimed by the libelants) struck the North Erin's port quarter, knockiug In a 
plate and doing some other damage. It was denied in behalf of the tug that 
any collision occurred. The évidence In behalf of the libelant consisted sub- 
stantially of the testimohy of several persons on board the North Erin that 
they felt a shoek; that sçpie of them at once went on deck, and saw the 
lighter then lying close under the steamer's counter. Nobody was on deck 
at the time of the collision.- On the examination of the chief offlcer of the 
North Erin, he was allowed, without objection, to testify that he went on 
board the lighter Hoboken, saw the captaln, and invited him to corne on 
board the North Erin, and survey the damage done; that he accordingly came 
aboard, saw the crack in the plate, and said: "1 did not think that I struck 
her so hard." At this point objection was made to the conversation as hear- 
say. The évidence in behalf of the Sammie consisted of the testimôny of 
several of her crew to the effect that they were watching ànd saw no col- 
lision, the engiheer stating that the lighter was 10 or 15 feet away from the 
steamer ail the time. 

The décision given In the court below by BROWN, District Judge, was, as 
foUows: 

"I crédit the testimôny of the steamer's wltnesses, fortifled by circum- 
stances, rather than the tug's négative testimôny, unsustalned by any possi- 
ble explanation of the breaklng of the plate by any other cause than the 
lighter in tow of the tug. This décision is reached without référence to the 
statements of the master of the lighter Hoboken, which I regard as hearsay 
and Irrelevant." 

McOarthy & Berier, for claimants of the Sammie. 
Cîonvers & Kirlin, for appéllee. 

Decree afflrmed, with interest and costs, upon the opinion of the 
district jadge. 
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THE ORANGE. 
NEW YORK CENT. &'H. R. R. 00. V. HOBOKEN FERRY CO. 
; (Clrciiit Goiirt ot Appeals, Second Circuit June T, 1894.) 

Naa 

Collision— Steam Vessels Chossing— Contrary Signals— Change of Couesb. 

AppeaJ from the District Court of the United States for tlie South- 
ern District of New York. 

This was a libel by the New York Central & Hudson River Bail- 
road Company against the steam ferryboat Orange (the Hoboken 
Ferry Company, claimant), to recover damages for injuries to libel- 
ant's tugboat No. 3, resulting from a collision. The district court 
found the tug solely in fault, and dismissed the libel, with costs. 
64 Ped. 141. The libelant appeals. 

Cârpenter & Mosher, for appellant. 
Léon Abbett, Jr., for appellee. 

Decree afSrmed upon the opinion of the district judge; 



In re THE M. MORAN. 

MORAN V. CULLIMAN. 

(Circuit Court of Appeals, Second Circuit December 18, 1893.) 

No. 38. 

Kbgligbncb — Collision— LooKOTjT. 

AppeaJ from the District Court of the United States for the East- 
ern 'District of New York. 

This was a pétition by Michael Moran, part owner of the steam 
tug M. Moran, for limitation of liability in respect to the death of 
iifo pilots who were crushed betweeh the tug and a ship which she 
had towed out to sea, it being alleged in the pétition that Dora 
Culliman, administratrix of the estate of one of the deceased, had 
çomûiènced an action in the suprême court of the state of New York 
ïp recover damages against the libelant and petitioner under the 
ÏJew York statute. The district court entered a decree against the 
petitioner in the sum of |5,000 upon the claim of the said adminis- 
tratrix. 53 Fed. 845. Thé petitioner appealed. 

Carpenter & Mosher, for appellant 
,.i;Jjap^es Parker, for appellee., 

Decree aflrmed, with interest and costs, upon the opiMon of the 
district judge. 
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SPRINGEE et al. v. HOWBS et aL 

(Circuit Court, E. D. North Carolina. Oetober 2, 1895.) 

1. Rbmovai, of Causes— Jurisdiction to Detebmine. 

Tlie State court in wMch an action has been commenced, If an applica- 
tion is made to it for an order of removal to a fédéral court, and the féd- 
éral court to whlch removal is sought, bave an equal rigbt to détermine 
wbether, upon the face of the record and the pétition for removal, a proper 
case for removal Is made out. 

3. SAMK — COMITY BETWBBN COUBTS. 

Défendants in an action commenced in a state court flled a pétition and 
bond for its removal to the fédéral court, and applied to the state court 
for an order of removal, whlch was refused. Défendants then appealed 
to the state suprême court, wliere an elaborate argument took place, and 
on full considération the décision of the lower court was affirmed. Dé- 
fendants, having filed a transcript of the record in the fédéral court, then 
attempted to proceed therein, and plaintifCs moved to remand. Held, that 
the fédéral court would not, under such àrcumstances, overrule the dé- 
cision of the state courts, but would leave the défendants to their appeal 
therefrom to the suprême court of the United States, and in the meantime 
remand the case. 

This was an action by L. W. and E. D. Springer against Howes & 
Sheets and others, commenced in a court of the state of North Caro- 
lina. The défendants flled a pétition and bond for removal to the 
United States circuit court, and filed a transcript of the record in that 
court. Plaintiffs moved to remand. 

Shepherd & Busbee, for plaintiffs. 
John W. Hinsdale, for défendants. 

SEYMOUE, District Judge. The suit was begun in thé superior 
court of Beaufort county, N. C. At the appearance term of that 
court, in February, 1894, the défendants Howes & Sheets flled a péti- 
tion and bond for removal. The superior court refused to remove, 
whereupon said défendants appealed to the suprême court of North 
Carolina. The latter court afiQrmed the décision of the court below, 
and flled an opinion, which appears in 20 S. E. 469. The same de- 
fendants hâve caused a transcript of the record to be flled in the cir- 
cuit court of the United States for the Eastern district of North Caro- 
lina, and seek to carry on this litigation in that court. The plaintiffs 
and the défendants other than Howes & Sheets move to remand. 
The ground alleged for removal is an alleged separable controversy 
between themselves, citizens of Pennsylvania, and the plaintiffs and 
one Mayo (a défendant), citizens of North Carolina. The défendants 
other than themselves, who are citizens of Pennsylvania, they say, are 
not necessary parties to the controversy, being sufflciently represented 
by Mayo, their trustée. I do not propose to discuss the grounds upon 
which it is claimed that the case is proper ly in the circuit court, for 
reasons to be given hereafter. Enough has been said to indicate the 
statute which controls the case, as to its removability. 

Under the statute (Act March 3, 1887) the right of removal on the 
ground of diverse citizenship i^ allowed to défendants only if the case 
is one over which the circuit court is given original jurisdiction by the 
v.69F.no.lO-— 54 
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first section of the act Section 3 provides the machinery of removal. 
A défendant desiring to remove his cause from the state to the féd- 
éral court may file a pétition and bond, etc. "It shall then be the 
duty of the state court to accept said pétition and proceed no f urther 
ii^ said suit." Upon a transcript of the record being thereupou âled 
in the fédéral court, the suit proceeds therein in the same manner as 
if it had originally commenced there. Under this législation it has 
been decided that if the cause be removable, and the statute be com- 
plied with, no order of the state court is necessary. Insurance Co. v. 
Dunn, 19 Wall. 214; Kern v. Huidekoper, 103 U. S. 485; Steamship 
Co. V. Tugman, 106 U. S. 118, 1 Sup. Ct 58; Eailroad Co. v. Koontz, 
104 U. S. 5. When the petitioner présents a sufQcient affldavit and 
bond, the case is thereby removed; the jurisdiction of the state court 
ceases, and that of the fédéral court attaches. Even the flling of a 
transcript of the record in the circuit court is not essential to its ju- 
risdiction. But the state court is not bound to surrender its control 
of the case until a pétition is flled which shows on its face the right 
to a removal. If the petitioner fail to show in his pétition, taken in 
connection with what already appears in the record, such a right, he 
does not, in law, show to the state court that it cannot "proceed f ur- 
ther with the suit," Stone v. South Carolina, 117 U. S. 430, 6 Sup. Ct. 
799; Railroad Co. v. Dunn, 122 U. S. 513, 7 Sup. Ct. 1262. Of neces- 
sity, therefore, if the question be raised in the state court, such court 
is at liberty to détermine for itself whether, on the face of the record, 
a removal has been effected. But either without calling upon the 
state court for a décision, or after a refusai by such court to remove, 
the petitioner has a right, under the statute, to enter a copy of the 
record of that court, as it stood at the time of flling his pétition, in 
the circuit court, and hâve the suit docketed there. The circuit court 
will, in such case, bave the same question to décide as that which 
might hâve been presented to, or has been passed on by, the former 
court. And it is at liberty to détermine for itself whether, on the 
face of the record, a removal has been effected. Thé pure question 
of law presented by the pétition — of whether, admitting the facts 
stated to be true, it appears on the face of the record that the peti- 
tioner is entitled to remove — ^is one which both the state court and 
the fédéral court hâve the right to décide. Railroad Co. v. Dunn, 
supra. Nor can it be claimed that the décision of this question is 
more appropriately a function of one court than of the other. Id. 
Each is compétent, and equally compétent, to pass upon its own ju- 
risdiction. The final supremacy of the fédéral judicatory is undoubted. 
From each court an appeal will lie, either directly or mediately, to 
the suprême court of the United States, with which rests the ulti- 
mate détermination. But, during the period that must elapse before 
the question can reach that tribunal, it is désirable that no conflict of 
authority should arise between courts absolutely independent of one 
another. Such a conflict is courted by the practice adopted by coun- 
sel in this case. I know that the judicious and leamed advocate who 
controls the litigation on behalf of the removal of this suit is led 
solely by his zeal for his clients, and his confidence in their case, but 
I think that he is misled. 
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A bare statement of the facts will, I think, show the incorrectuess 
of the practice adopted. It was not necessary, as I hâve shown, to 
apply to the judge of the superior court of Beaufort county for an 
order of removal. Perhaps inadvertently, such application was made, 
and the order was denied. From this an appeal was taken to the 
suprême court of North Oarolina. An exhaustive printed argument, 
extending to nearly 75 pages, was presented to that court, and was, 
as appears from the North Garolina Reports,^ carefully considered by 
the tive able and impartial lawyers who sat upon its bench. An 
elaborate opinion was written by one of them, in which ail the 
grounds relied upon by défendants' counsel were met, and upon con- 
sidération a unanimous bench affirmed the order of the court below. 
It was the court of the petitioners' own seeking. They themselves 
appealed to it, not only with the confidence that I know their counsel 
felt, and still feel, in the merits of their pétition, but also, I doubt not, 
with the confidence that they, in common with the bar of North 
Carolina, feel in its suprême judicatory. Upon substantially the 
same brief, with an addition to it reviewing the décision of the su- 
prême court, I am asked, sitting in the circuit court of the United 
States, to reverse the décision of the state court. I hâve examined 
its opinion in the light of the arguments of counsel, and I see no 
reason to question its correctness. If the matter were doubtful, its 
authority would be persuasive. But I do not think it necessary or 
proper to discuss the subject afresh. It is my opinion that in any 
contingency a décision rendered under such circumstances ought to 
stand, unless reversed by the suprême court of the United States. 
This case differs from that of Beadleston' v. Harpending, 32 Fed. 644, 
in the fact that the removal had there been denied by only a single 
judge sitting at nisi prius. In that case Judge Benedict reached 
the conclusion that the circuit court ought not to interfère with the 
décision of the state court. Several cases are cited where the cir- 
cuit courts appear to hâve come to a contrary conclusion. My own 
opinion, however, is in correspondence with that expressed in Beadles- 
ton V. Harpending. It seems to me proper that when a party to a 
litigation has deliberately and voluntarily intrusted a matter, which 
either of two tribunals has a right to décide, to one of them, he should 
not be allowed, in case of an adverse décision, to resort to the other. 
A défendant seeking to remove a case from a state to a fédéral court, 
if he applies to a state judge for an order, does so by his own choice. 
If the superior court of Beaufort county had decided the matter 
without having been asked by the parties seeking to remove, to do so, 
a différent question would hâve been presented. The case will be re- 
manded to the state court. 

1 115 N. a 370, 20 S. B. 409. 
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GREEN V. MILLS, 

(Circuit Court of Appeals, Fourth Circuit June 11, 1895.) 

No. 136. 

1. JUKTSDICTION OF ClECDIT CoUET OF ApPEALS— CONSTtTUTIONAL QUESTIONS. 

The mère fact that the validity of a state law under the constitution 6f 
tlie United States is drawn in question will not, of itself, deprive tlie cir- 
cuit court of appeals of jurisdlction to décide other questions Involved in 
the case, although the judiciary act of March 3, 1891, provides, in section 
5, for direct appeals from the circuit to the suprême court, when eonsti- 
tutlonal questions are involved. And, If it appears that the case may be 
disposed of upon grounds independent of the constitutional question, the 
court vrill talie jurisdictlon, and dispose of it accordingly. Held, therefore, 
•that where, on appeal from an interlocutory Injunction, it appeared that, 
while the bill challenged the constitutionality of a state lavy, the further 
question was also raised whether the case was one of équitable cognizance, 
the court livould take jurisdiction, and, being of opinion that the case was 
not of equity cognizance, would dissolve the injunction, and order the bill 
dismisse d. 

3. Equity Jueisdiction — Enjoinins Political Officbr — Rbgistkation of 
Electoks. 

A court of equity has no jurisdiction, upon a bill asking relief in behalf 
of plalntiffi and ail other citizens similarly situated, to enjoin a county super- 
visor of registration from performing the duties prescribed by the state 
registration laws, on the ground that such laws are unconstitutional, and 
operate to deprive plaintiff and others of their right to vote. 

Appeal froin the Circuit Court of the United States for the Dis- 
trict of South Carolina. 

This was a bill of complalnt flled In the circuit court of the United States 
for the district of South Carolina April 19, 1895, by Lawrence P. Mills, de- 
scribed as "a citizen of the state of South Carolina and of the United States," 
against W. Brlggs Green, described as "a citizen of said state and the United 
States," and exhibited on behalf of complainant and ail other citizens of the 
county of Richlaud, in the state of South Carolina, circumstanced llke him- 
self, and too numerous to be made parties, alleging that complainant was 
21 years of âge February 4, 1895; that he Is a résident of ward 4, precinct of 
Columbia, in said county and state; that he is a maie citizen of the United 
States; that he has resided in the state of South Carolina for more than one 
year preceding the last gênerai élection in that state, and in the county of 
Richland for more than 60 days prior to the said gênerai élection; that com- 
plainant is an eleetor of the state of South Carolina, possessing ail the quali- 
fications of an eleetor of the most numerous branch of the state législature, 
provided by the state constitution, and that he is subject to noue of the dis- 
qualiflcatlons set forth in said constitution; and that he is, under the con- 
stitution and laws of the United States, duly qualifled to vote at ail fédéral 
and state élections held in said ward, county, and state. 

The bill then set forth section 90 of the General Statutes of South Caro- 
lina of 1882, as foUows: "AU electors of the state shall be registered as 
hereinafter provided; and no person shall be allowed to vote at any élection 
hereafter to be held unless registered as hereinafter required." And section 
132 of the Revised Statutes of South Carolina of 1893 to the saine ieffèct: 
"Ail electors of this state shall be registered, and no person shall be allowed 
to vote at any élection hereafter to be held unless he shall hâve heretofore 
registered in conformlty with the requirements of chapter 7 of the General 
Statutes of 1882, and acts amendatory thereof, or shall be registered as 
herein required." And also section 94 of the General Statutes of 1882, pro- 
viding: "When the said registration [in certain books to be provided him 
and made in the manner provided for in section 93] shall hâve been com- 
pleted the books shall be closed and not reopened for registration except for 
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the purposes and as hereinafter mentioned nntll after the gênerai élection 
for State officers. After the sald next gênerai élection the bocks shall be 
opened for the registration o( such persons as shall thereafter become en- 
titled to register on the flrst Monday in each month to and until the first 
Monday In July, Inclusive, preceding the foUowing gênerai élection, upon 
which last named day the same«shall be closed and not reopened for registra- 
tion until after the sald gênerai élection, and ever after the said boolJS shall 
be opened for the registration of such electors, and on the days above men- 
tioned, until the first day of July preceding a gênerai élection, when the same 
shall be elosed as aforesald until the said gênerai élection shall hâve taken 
place." And In section 137 of the said Revised Statutes of 1893 it is pro- 
vided: "After every gênerai élection the registration books shall be opened 
for registration of such persons as shall thereafter become entitled to register 
on the first Monday in each month until the flrst day of July preceding a 
gênerai élection, when the same shall be closed until such élection shall hâve 
taken place." And also section 97 of the General Statutes of 1882, in thfe 
following words: "Any person coming of âge and becoming qualifled as an 
elector may appear before the superviser of registration on any day on which 
the books are opened as af oresaid and take oath as to his âge and qualifica- 
tion, as hereinbefore provlded, and if the superviser find him qualifled he 
shall enter his name upon the registration book of the preclnct wherein he 
résides." 

It was further alleged "that, in and by the requlrements of sald registra- 
tion enactments of the government of the state of South Carolina, it is pro- 
vlded that the respective supervisors of registration in the several countles 
shall issue to the voter when registered a certificate of registration, and 
that sald voter shall présent the same at the poils to the managers of élec- 
tion, and that no one shall be allowed to vote at any élection to be held in the 
said State unless his certificate of registration as aforesald is exhibited at 
the time and in the manner aforesald. And It is further required, in and 
by the said alleged enactments, that, in case a voter or elector shall remove 
from one county to another in said state, or from one precinct to another in 
the same county, or from one résidence to another in the same preclnct, he 
shall obtain a transfer and a renewal certificate. And it Is further provlded, 
in said enactments, that, in the event an elector shall lose his said certificate 
of registration, he must obtain a renewal thereof upon furnishing évidence 
satisfactory to the registrar of the said county wherein he résides that his 
said certificate bas been mislaid or lost, and that the same has not been 
wllfully or intentionally disposed of." And it was averred "that, by the 
provisions and requlrements of said enactments, the elector faillng for any 
reason to eomply with any of the provisions aforesald Is denied the right of 
suffrage both In fédéral and state élections," and "that the provisions of the 
sald enactments fixing the time for registration and the closing of the books 
for that purpose on the Ist day of July preceding every élection, and the 
many and divers provisions, requlrements, and conditions set out in the vari- 
ons and sundry sections of said alleged act, were Intended to, and that they 
In effect do, abridge, impede, and destroy the suffrage of the citizen both 
of the state and of the United States." 

The bill further averred the passage on the 24 th day of December, 1894, 
by the governpient of the state of South Carolina of an act to provide for 
calling a constitutional convention, by section 4 of which it was declared 
who should be entitled to vote for delegates to the said constitutional con- 
vention; andi In addition to the qualifications prescribed for electors by the 
constitution of the state of South GaroUna, a further qualification was pro- 
vlded, to wlt, that the elector be "duly registered as how required by law, 
or who, haviag beep entitled to register as a voter at the time of the gênerai 
registratioin of, electors in the state which took place in the year of our Lord 
1882i oy at^nytime subséquent thereto, falled to register at such time re- 
quired by^lawiior: who has become a citizen of thls state and who shall reg- 
ister, as hereinafter provlded In such cases." Sections 6 and 7 of thls act 
were set forth as foUows: "That on the flrst Monday of March, In the year 
of our Lprdi 1895, the. superviser of registration of each county shall, at the 
coantr.fieai thereot, wenbls books of registration, and shall hold the same 
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open for ten consécutive catendar days thereafter", except Sundays, betwee» 
the honrs of 10 o'clock in the forenoon and 4 o'clock in tlie afternoon, except 
Charleston, Beaufort, and Rlcliland countles, where the sald books shall be 
kept open from 10 o'clock in the forenoon to 6 o'clock in the afternoon, 
during which time any elector then or theretofore at any time entitled to 
register as a qualifled voter, or who has become a citizen of thls state, shall 
be, during the time herein fixed by law for reglstration, entitled to register- 
as such, as herelnafter provided; and any elector having been heretofore 
duly reglstered, or having since changed his résidence, or having lost hls 
certlflcate, shall be entitled to hâve the same transferred or renewed, as now 
provided by law." "Any elector who shall hâve been entitled to register at: 
the gênerai reglstration In the year of our Lord 1882, or at any time subsé- 
quent thereto, and who falled to register at such time as required by law, 
and who shall make application under oath In accordanee with the printed 
form to be prepared by the attorney gênerai, setting forth In each case the- 
fact, to wlt: The fuU name, âge, occupation and résidence of the applicant 
at the time of the sald gênerai reglstration, or at any time thereafter, when- 
the sald: applicant became entitled to register, and the place or places of his- 
résidence since the time hé became entitled to register, which affidavit shall 
be supported by the affidavlts of two reputable cltizens who were each of 
-the âge of 21 years on the 13th day of June, A. D. 1882, or at the time the 
sald applicant became entitled thereafter to register, or any elector who 
has become a citizen of thls state, by moving Into the same and his place 
of résidence since llvlng In the state and who shall make application under 
oath, stating the time of hls moving into the state and his place of résidence 
since living in the state, which application shall be supported by the alïidavit 
of two reputable cltizens, who were 21 years of âge at the time the applicant 
became a résident of this state, such appUcant shall be allowed to register 
as a voter and to hâve Issued to him a certlflcate as a duly qualifled elector 
in the manner and form now provided by law, and be entitled to vote at said 
élection for delegates to said convention." 

The bill then chargea that thèse sections so limlted, abridged, and qualifled 
the privilège of reglstration that they resulted in a practical déniai of the 
right to vote to those electors who, by the opération of the provisions of the 
General Statutes of 1882 and Revised Statutes of 1893, are now unregistered;: 
and that they were "so interwoven with, and are such Intégral parts of, the 
whole alleged reglstration laws of the state of South Carolina, that, if the 
same be declared unconstitutlonal and vold, as herein prayed, the whole 
enactments in regard to reglstration are likewlse vold." And It was charged 
that sald sections were in violation of the constitution of the state of South^ 
CaroUna, and of section 2 of article 1, section 1 of amendment 14, and section. 
1 of amendment 15, of the constitution of the United States. 

The bill continued, and concluded as foUows: 

"(10) By section 2 of the aforesaid act of 1894 it Is provided that the élec- 
tion of delegates to the sald constitutlonal convention shall be held on the 
third Tuesday in August, 1895; that the said convention shall assemble on 
the second Tuesday of September, 1895; that such convention Is called for 
the purpose of revising, amendlng, or changing the constitution of said 
state, and when assembled wlU hâve f uU power to revise, alter, abridge, 
curtail, and qualif y the right of your orator and of ail cltizens of the said state- 
of South Carolina to vote for the members of the most numerous branch of 
the state législature, and thereby to revise, alter, abridge, and curtail the 
qualifications now requislte to enable your orator to vote at ail fédéral élec- 
tions as now imposed by the constitution of the United States. (11) That; 
W. Briggs Green has been appolnted to the office of superviser of reglstra- 
tion for Richland county aforesaid, under and in pursuance of the said un- 
constitutlonal reglstration laws; that he is now exerclsing the duties pre- 
scribed by the same, and your orator has been Informed and believes that 
he Intends to continue so to do, and, furthermore, he specifically intends to- 
fumish and dellver to thé several boards of managers for the several pre- 
dncts of Richland county aforesaid, to be hereafter appolnted, to hold the 
élection of delegates to thé sald constitutlonal convention, certain paper 
writlngs purporting to be the reglstration books aforesaid of the several pre- 
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■cinets to be used by said managers at said approaching élection. (12) Your 
orator further shows that, under and by vlrtue o( tbe Bald unconstltutlonal 
reglstratlon laws, the supervlSors appolnted thereunder are requlred to con- 
tinue said partial, vold, and illégal reglstratlon on the flrst Mondays In May 
and June and July, 1895, and that after the Ist day of July, 1895, they are 
dlrected by section 8 of the act of 1894 to 'furnlsh the managers at eaeh 
preclnct with one of the reglstratlon books for such preclnct, and no electbr 
-shall be entitled to vote wliose name is not registered as hereinbefore or 
already provided by law, and who does not produce hls reglstratlon cer- 
tlflcate at the poils where he offiers to vote.' (13) ïhat your orator falled to 
register at the reglstratlon made after the gênerai élection of 1888, or to be 
registered during the 10 days m March, 1895, provided for in said act of 

1894, because, although he made repeated and persistent efCorts to become 
■registered, he found hlmself unable to comply with the unreasonable, un- 
necessary, and burdensome rules, régulations, and restrictions, prescrlbed 
■by said unconstitutlonal reglstratlon laws as conditions précèdent to hls 
right to register, and your orator has never been allowed to vote at any 
fédéral or state élection of the said state of South Carollna. (14) That your 
orator Is desirous of voting for delegates to the aforesald constitutlonal con- 
vention at the élection prescrlbed by the act of 1894 for the purpose; that 
the paper wrltlngs purportlng to be books of reglstratlon now In the 
hands of the said défendant do not and will not contain the name of your 
orator as a registered voter for the reasons hereinbefore stated; that your 
-orator, and others like circumstanced with hitn, wlU not be permitted to 
vote at said spécial élection by the managers thereof unless their names 
be found upon the books of reglstratlon, and they can produee the reglstra- 
tlon certiflcates hereinbefore mentioned; that if the said défendant be per- 
mitted to continue the aforesald illégal, partial, and vold reglstratlon, and 
be allowed to turn over to the managers of élection for the aforesald county 
of Kichland (when appolnted) said paper writings, purportlng to be books 
of reglstratlon for the several precincts in said county, your orator wlU be 
■deprivéd of hls right to vote at said élection, and grievous and irréparable 
wrong and damage will be done to your orator and a large class of citlzens 
like circumstanced with him, which can be. prevented ■ only by the interpo- 
sition of thls court by way of restraining the said défendant from the per- 
formance of any o( the acts hereinbefore referred to. To the end, therefore, 
that your orator may bave fuU, perfect, and suflicient relief in the premlses, 
may It please your honors to grant unto your orator a writ of injunction 
restraining and enjoinlng the said défendant, Individually and as supervisor 
of reglstratlon, from the performance of any of the acts hereinbefore com- 
plained of, and that your orator may hâve such other and further relief in 
the premlses as may be just and reasonable." 

Then followed the prayer for process. The blll was sworn to by com- 
plainant as "true to the best of hls knowledge and bellef," and, on pre- 
limlnary application, the followlng order was entered: "It is ordered that 
the défendant, W. Briggs Green, both Individually and as supervisor of 
reglstratlon for Rlchland county. In the state of South Carolina, be enjoined 
and restrained untll the further order of this court from the commission of 
any of the acts complalned of in the above-entitled bill, a copy of whlch 
must be served upon hlm with thls order. It is further ordered that the 
said W. Briggs Green do show cause before me at Columbia, S. C, on 
Thursday, the 2d day of May, next, why thls order sbould not be contlnued,., 
■or some order of like purport and effect be then granted, enjoinlng and 
restraining hlm, both Individually and as such supervisor of reglstratlon, 
from the commission of any of the acts complalned of in said bill untll the 
final hearlng and détermination of thls cause. This bearing shall be in the 
United States circuit dourt room, Columbia, S. O." 

Subpœna was Issued retumable on the flrst Monday of June. On May 2, 

1895, cause was shown by défendant under the rule, défendant statlng, 
among other things "(1) That he is supervisor of reglstratlon for Eich- 
land county. In the state of South Cai;olIna, and as such is not amenable 
to the jurlsdiction of the court for hls conduct in hls polltlcal capaclty 
aforesald; that the matters, facts, and things alleged and complalned of 
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lu the sata blll, and upon which the Injunotlon bas beeo âmprovldently 
gmated, are ail matters relatlng to the politlcal dutles of tbe office. Tbat 
thls iB In effect a suit agalnst the state of South OaroUna, in violation of 
th« eleventh amendment to constitution of United States, and thls court has 
no jurlsdictlon. (2) That he submits that the bill présents no question arls- 
Ing under the constitution or laws of the United States to glve Jurlsdlction 
to thls honorable court (3) That he submits that the blll présents no case 
upon whleh the jurlsdlction of a court of equity can be f ounded, as there are 
plaln and adéquate remédies at law for the correction of'any of the mat- 
ters and thlngs alleged. If so be that the allégations are true. (4) That the 
blll Is totally détective for the purposes of the motion in Its allégations and 
In the vérification, in thls: that there is no suthclent averment of irrépara- 
ble Injury and statement of facts supporting It, and that the materlal facts 
on which the injunctlon Is sought are not positlvely sworn to by the com- 
plalnant" 

On May 8, 1895, the cause havlng been argued upon bill and return, the 
circuit court flled an opinion (reported 67 Fed. 818), and entered the follow- 
ing order: "It is ordered, that the restrainlng order heretofore granted by 
thls court, bearlng date the 16th day of April, 1895, enjolning and restrain- 
lng the sald respondent f rom exercislng dutles or perf orming any acts com- 
plalned of In the sald blll of the complainant, either Indivldually or as super- 
viser of reglstratlon for the county of Richland, state aforesaid, be, and the 
same la hereby, contlnued, subject to the final détermination of the Issues 
involved In thls case untll the further order of thls court." From thls or- 
der an appeal was prayed and allowed to thls court, errors being duly as- 
slgned coverlng the points made on the return. Objections to the docketlng 
of the case were made and overruled, and the appeal was heard June 7th, 
and decree entered June 11, 1895, reversing the order of the circuit court, 
dissolvlng the injunctlon, and remandlng the case with directions to dismisa 
the blU. 

W. A. Barber, Atty. Gen., Edward McOrady, and Geo. S. Mower, for 
appellant 
H. N. Obear and Chas. A. Douglass, for appellee. 

Before FULLER, Circuit Justice, and HUGHES ajQd SEYMOUR, 
District Judges. 

FULLEE, Circuit Justice (after stating the facts as above). It 
Is contended on behalf of appellee that jurisdiction of this ap- 
peal cannot be entertained, because if the case went to final decree 
an appeal therefrom would lie only to the suprême court. Under 
section 7 of the judiciary act of March 3, 1891, where, upon a hear- 
ing in equity in the circuit court, an injunctlon is granted or con- 
tinued by an interlocutory order or decree, "in a cause in which an 
appeal from a final decree may be taken under the provisions of 
this act to the circuit court of appeals, an appeal may be taken 
from such interlocutory order or decree granting or continuing such 
injunctlon to the circuit court of appeals." By section 5 of that act, 
appeals or writs of error may be taken directly to the suprême court 
"in any case in which the jurisdiction of the court ia in issue. In 
suéh cases the question of jurisdiction alone shall be certified to the 
suprême court from the court below for décision," "in any case that 
involves the construction or application of the constitution o<f the 
United States," or "in any case in which the constitution or law of a 
state is claimed to be in contrayention of the constitution of the 
United States." 

It was early held, in McLish v. Roff, Ul U. S. 661, 12 Sup. Ct. 118, 
that the act gave to a party to a suit in the circuit court, where the 
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question of the jurisdiction of the court o ver the parties or subject 
matter was raised and put in issue opon the record, at the proper 
time and in the proper way, the right to a review by the suprême 
court, after final judgment or decree against him, of the décision 
upon that question only, or by the circuit court of appeals on the 
whole case. Maynard v. Hecht, 151 U. S. 324, 14 Sup. Ct. 353. And 
in Carey v. Railway Co., 150 U. S. 170, 14 Sup. Ct 63, it was ruled 
that, in order to hold an appeal maintainable under the second of 
the above-named classes, the construction or application of the con- 
stitution of the United States must be involved as controlling, al- 
though on appeal or error ail other questions would be open to 
détermination, if inquiry were not rendered unnecessary by the rul- 
ing on that arising under the constitution. Homer v. U. S., 143 
U. S. 570, 12 Sup. et. 522. In U. S. v. Jahn, 155 U. S. 109, 15 Sup. 
et. 39, the suprême court decided that, if the question of jurisdiction 
is in issue, and the jurisdiction sustained, and judgment or decree on 
the merits is rendered in favor of the plaintiiï, then the défendant 
can elect either to hâve the question certifled, and come directly 
to the suprême court, or to carry the whole case to the circuit court 
of appeals, where the question of jurisdiction can be certifled by 
that court. 

In view of thèse and other cases, we are of opinion that, where the 
jurisdiction is not in issue, but the question of the constitutionality 
of a state law is raised, and must necessarily be decided in the dispo- 
sition of the case, there the case on final decree should be taken di- 
rectly to the suprême court. But, where the jurisdiction dépends 
on the existence of a fédéral question, which is controverted, the 
jurisdiction sustained, and the case goes to decree on the merits, the 
défendant may taJîe the whole case to the circuit court of appeals. 
Whether that court, if the conclusion were reached that the consti- 
tutional question was controlling in the premises, should remand the 
case to the circuit court, or may certify the question to the suprême 
court, we are not called upon to détermine. Hère the jurisdiction 
of the circuit court rested on the existence of a fédéral question, 
namely, the validity of the state laws, challenged as in contravention 
of the constitution and laws of the United States; but, conceding 
the jurisdiction, the question arose on the threshold whether the 
case made or attempted to be made was one of équitable cognizance, 
and we think that, upon the final decree, an appeal would lie to this 
court, whether the bill were dismissed on final hearing on that 
ground or otherwise. The motion to dismiss will therefore be 
overruled. 

The jurisprudence of the United States has always recognized the 
distinction between common law and equity as, under the constitu- 
tion, matter of substance as well as of form and procédure. And 
the distinction has been steadily maintained, although both jurisdic- 
tions are vested in the same courts. Fenn v. Holme, 21 How. 481, 
484; Thompson v. Bailrdad Cos., 6 Wall. 134; Cates v. Allen, 149 
U. S. 451, 13 Sup. et. 883, 977; Mississippi Mills v. Cohn, 150 U. S. 
202, 205, 14 Sup. Ct. 75. It is well settled that a court of chancery 
is conversant only with matters of property and the maintenance 
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of civil rights. The court has no j'urisdiction in matterS of à po- 
litical nature, nor to interfère with the duties of aliy department of 
government, unless under spécial circumstances, and wlien necessary 
to the protection of rightB of property, nor in matters merely crim- 
inal, or merely immoral, which do not affect any right of property. 
In re Sawyer, 124 U. S. 200, 8 Sup. Ct. 482; Luther v. Borden, 7 How. 
1; Mississippi v. Johnson, 4 Wall. 475; Georgia v. Stanton, 6 Wall. 
50; Holmes v. Oldham, 1 Hughes, 76, Fed. Cas. No. 6,643. Neither 
the législative nor the executive department, said Chief Justice 
Chase, in Mississippi v. Johnson, "can be restrained in its action by 
the judicial department, though the acts of both, when performed, 
are, in proper cases, subject to its cognizance." "The office and 
jurisdiction of a court of equity," said Mr. Justice Gray, in Re Saw- 
yer, "unless enlarged by express statute, are limited to the protection 
of rights of property." To assume jurisdiction to control the exer- 
cise of political powers, or to proteçt thé purely political rights of 
individuals, would be to invade the domain of the other departments 
of government or of the courts of common law. 

Similar views hâve been repeatedly expressed by state tribunal s 
of high authority, Thus, in Fletcher v. Tuttle, 151 111. 41, 37 N. E. 
683, the suprême court of Illinois say: 

"The question, then, is, whether the assertion and protection of political 
rights, as judicial power Is apportloned in thls state between courts of law 
and courts of chancery, are a proper matter of chancery jurisdiction. We 
would not be understood as holding that political rights are not a matter 
of judicial solicitude and protection, and that the appropriate judicial tribu- 
nal will not, in proper cases, give them prompt and efficient protection, but 
we tbink they do not corne within the proper cognizance of courts of equity." 

In re Sawyer, Georgia v. Stanton, Sheridan v. Colvin, 78 111, 237, 
Dickey v. Reed, Id. 261, Harris v. Schryock, 82 111. 119, and many 
other cases are cited, and the court continues: 

"Other authoritles of similar import might be referred to, but the forego- 
ing are amply sufflcient to show that, wheréver the establlshed distinctions 
between équitable and common-law jurisdiction are observed, as they are 
in this state, courts of equity hâve no authority or jurisdiction to interpose 
for the protection of rights which are merely political, and where no civil 
or property right is Involved. In ail sueh cases the remedy, if there is 
one, must be sought in a court of law. The extraordlnary jurisdiction of 
courts of chancery cannot, therefore, be invoked to protect the right of a 
citizen to vote or to be voted for at an élection, or hls right to be a candidate 
for or to be elected to any office; tior can It be invoked for the purpose of 
restraining the holding of an élection, or of dlrecting or controUing the 
mode in which, or of determining the rules of law in pursuance of which, 
an élection shall be held. Thèse matters involve in themselves no prop- 
erty rights, but pertain solely to the political administration of government. 
If a public offlcer, charged with political administration, has disobeyed or 
threatens to disobey the mandate of the law, whether in respect to calllng 
or conductlng an élection, or otherwise, the party Injured or threatened 
with injury in his political rights is not wlthout remedy. But hls remedy 
must be sought in a court of law, and not in a court of chancery." 

In Hardesty v. Taft, 23 Md. 513, where application was made for 
an injunction to prevent the use of a register of votera prepared for 
a certain county, the court of appeals of Maryland observed: 

"On this branch of the Inquiry, it seems to the court very clear that a 
court of equity cannot be invoked to prevent the performance of political 
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•duties Uke those committed to the offlcers of reglstratlon under the law. 
The wlUful, fraudulent, or corrupt refusai of a vote by judges of élection, 
or a Uke déniai of reglstratlon by the offlcer appointed to register votes, 
which is the same thlng, can be adequately compensated for In damages at 
iaw. Bevard V. Hoffman, 18 Md. 484. The wrlt of Injunction will not be 
awarded In doubtful or new cases not comlng wlthln veell-established prin- 
clples of equlty. Bonaparte v. Rallroad Oo., Baldw. 218, Fed. Cas. No. 
1,617. Each voter has a separate and distinct remedy for the wlUfully im- 
proper deprivation of hls vote; and the jolnder of others, Uke clrcum- 
stanced or Injured, as complainants in equlty, on the ground of avoiding a 
multiçlicity of suits, will not avail to afCord équitable relief. To interfère 
In the' mode asked for by the complainants would be to stop a popular élec- 
tion in one portion of the state, and thus arrest, as to it, the wheels of gov- 
emment. For irregularities in the conduct of an élection, for recelving illé- 
gal or rejecting légal votes, and for the correction of conséquences resultlng 
therefrom, the law provides appropriate remédies and modes of procédure, 
^uch matters are not the subjects of équitable jurisdiction." 

The gênerai doctrine as to public oflScials is thus stated by the 
l^ew York court of appeals in People v. Canal Board, 55 N. Y. 393: 

"A court of equity exercises Its peculiar jurisdiction over public officers 
to eontrol thelr action only to prevent a breach of trust affectlng public 
franchises, or some Illégal act under color or clalm of right afCecting injuri- 
ously the property rlghts of individuals. A court of equity has, as such, 
no supervisory power or jurisdiction over public officiais or public bodies, 
and only takes cognizance of actions against or eoncerning them when a 
case is made comlng wlthln one of the acknowledged heads of equlty juris- 
diction." 

Nor will equity interfère by injunction to restrain persons from 
exercising the functions of public offices, on the ground of the ille- 
gality of the law under which their appointments were made, but 
will leave that question to be determined by a légal forum. The 
doctrine is clearly established that courts of equity will not thus 
interfère to détermine questions eoncerning the appointment or élec- 
tion of public offlcers or their title to offlce, such questions being of 
a purely légal nature and cognizable only by courts of law. High, 
Inj. (3d Ed.) § 1312 et seq., and cases cited. And see Hagner t. 
Heyberger, 7 Watts & S. 104; Smith v. McCarthy, 56 Ta. St. 359; 
Smith V. Myers, 109 Ind. 1, 9 N. E. 692; Peck v. Weddell, 17 Ohio St. 
271', Kemp t. Ventulett, 58 Ga, 419. The rule is not otherwise in 
South Carolina. The suprême court of that state has decided upon 
a similar application for a like injunction, made, as would appear, 
by this same complainant, that the relief asked "is not the appro- 
priate remedy for the grievance set out" Ex parte Mills, 41 S. G. 
554, 19 S. K 749. 

Tested by thèse principles, this bill of complaint cannot be main- 
taiued, for it seeks on behalf of individuals to restrain the exercise 
of governmental powers, and asserts no threatened infringement of 
rights of property or civil rights, and no recognized ground of equity 
interposition. No discrimination on account of race, color, or pre- 
vious condition of servitude is charged, or pointed out as deducible 
on the face of the acts in question, No spécifie application to the 
défendant as superviser to register complainant is alleged, but it is 
«aid that complainant has failed to register because, in spite of 
repeated and persistent efforts to that end, he found himself unable 
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to comply with the provisions of the law in tliat behalf. In this re- 
gard, the grayamen of the bill is that, althougli the législature might 
require régistration under reasonable restrictions as proof of tlie 
possession of the qualifications prescribed by the constitution, which 
is, indeed, made the duty of the gênerai assembly by that instru- 
ment (Const. S. O. art. 8, § 3), the requiremeijts of thèse acts are 
such as to materially abridge and impair the exercise of the élective 
franchise and impose additional qualifications to those prescribed; 
and that therefore the acts are invalid, as in contravention of the 
constitutions of the state and of the United States. But, if this 
were true, it would not follow that complainant would hâve a locus 
standi in equity. The bill is brought to restrain the registering 
ofllcer from discharging, at ail, duties imposed upon him by law 
in respect of the public, lest complainants and other individuala 
similarly situated might thereafter be deprived of a political right 
because of alleged inability to comply with législative requirements, 
which he contends are invalid for that reason. We repeat that the 
action sought to be enjoined is political and governmental, and it 
is not pretended that any right of property or civil right is threat- 
ened with infringement thereby. 

This being so, we are clearly of opinion that no ground of équitable 
cognizance exists, and, although the appeal is from interlocutory or- 
ders, yet, as we entertain no doubt that such a bill cannot be main- 
tained, we are constrained, in reversing thèse orders, to remand the 
cause with a direction to dismiss the bill. And it is so ordered. 

HUGHES, District Judge (concurring). This case was heard by 
the chief justice, Judge SEYMOUR, and myself, on Friday last, the 
7th inst. We thought it was of a character to call for an early dé- 
cision, and it was determined, after adjournment on Friday, that the 
décision should be announced to-day, and a decree entered. The 
case was exhaustively argued at the bar, and nothing can be gained 
by awaiting a further time for the examination of briefs. We are 
of opinion that the preliminary injunction which was granted in the 
case ought to be dissolved and the bill dismissed. A decree to that 
effect, prepared by the chief justice, will be entered at once. The 
opinion of the court on the important questions presented by the 
record will be prepared by the chief justice, and flled and reported 
as soon as practicable. I hâve thought. that, in the meantime, it 
was due to the public, and might not be improper in me, to présent 
at once some of the considérations which hâve led me to the opinion 
that the injunction of the circuit court below should not hâve been 
granted. I therefore submit what follows. I hâve had no oppor- 
tunity of presenting it to the other judges who sat with me, and am 
solely responsible for the viewa expressed. 

This bill is brought by the complainant, on hîs own behalf, and "on 
behalf of other citizens of the county of Richland, in the state of 
South Carolina, and the United States," circumstanced like himself. 
It sets ont that he is 26 years of âge, and that he is entitled to be 
registered as a citizen and voter. It describes, by quota tion, in 
considérable détail, sundry provisions of the régistration lawB of 
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South Garolina now in force. It charges that thèse provisions 
violate certain clauses of the state constitution, in two respects, viz.: 
First, by requiring the voter always to be in possession of his certifl- 
cate of registration, and to présent it when offering to vote; and, 
second, by allowing only 10 days in each year (in the month of March) 
for the registration of voters who hâve f ailed to register at the times 
provided by law for registration at periods anterior to those 10 days. 
It charges that the registration laws complained of, by adding a 
compliance with thèse two qualifications as necessary to the exercise 
of the right of suffrage,— thèse being qualifications which are not 
required by the state constitution, — thereby violate the state con- 
stitution. It adds the charge that thèse two requirements also vio- 
late the constitution of the United States, inasmuch as section 2 
of article 1 of that instrument provides that electors for members of 
congress "in each state shall hâve the qualifications requisite for 
electors of the most numerous branch of the state législature." 
The bill allèges that complainant failed to register at the times desig- 
nated by law, or within the 10 days set apart for that purpose in 
March, 1895, for those who had not previously registered, because, 
although he had made repeated efforts to become registered, he 
found himself unable to comply with the unreasonable, unnecessary, 
and burdensome rules, régulations, and restrictions prescribed by 
the alleged unconstitutional registration laws as conditions précè- 
dent to his right to register. He complains that, in conséquence of 
his having thus failed to be registered, he has never been allowed to 
vote at any state or any fédéral élection in South Carolina. The bill 
allèges that the défendant, Green, has been appointed superviser of 
registration for Richland county under thèse unconstitutional laws, 
is exercising the duties prescribed by them, and intends to deliver 
to the managers of the élection in Eichland county the registration 
books, which he is preparing, to be used by them in deciding upon 
the right of citizens to vote, among other élections, at the flrst next 
ensuing élection to be held in South Carolina, which will be one to 
be held in August next for members of a state convention called to 
frame a new state constitution. The bill allèges, in gênerai terms, 
that the registration laws of South Carolina, complained of, violate, 
as bef ore described, section 2 of article 1 of the national constitution, 
and are also "in violation of section 1 of article 14, and section 1 of 
article 15, and of divers other sections and articles of the said in- 
strument." As there are but seven articles in the original constitu- 
tion of the United States, the presumption is that the bill has référ- 
ence to the fourteenth and fifteenth amendments (not articles) of 
the national constitution. The complainant therefore prays the 
court to grant a writ of injunction restraining and enjoining the 
défendant. Superviser of Kegistration Ureen, individually and of- 
ficially, from the performance of any of the acts required of him by 
the registration laws complained of, and for other relief. The 
court below granted an order temporarily enjoining and restraining 
Supervisor Green from the commission of any of the acts complained 
of in the bill, and granted at a later day an order restraining and 
enjoining this supervisor from exercising duties or performing any 
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acts complained of in the bill until the further order of the court. 
From this order appeal is taken to this court. 

There is nothing in the record to show that the complainant 
is a man of color, or that those for whom he sues are colored 
persons. The bill contains no allégation that the provisions of 
law complained of were devised âgainst the complainant, or those 
for -whom he sues, on account of their race, color, or previous 
condition of servitude. There is nothing in the averments of 
the bill from which it may naturally, or must necessarily, be in- 
ferred that the complainant, and those for -whom he sues, are citi- 
zens of color. There are no averments in the bill which show that 
the case falls within the purview of the flfteenth amendment of the 
constitution of the United States. Nor does the bill contain any 
allégations which raise a fédéral question under that clause of the 
fourteenth amendment which f orbids a state "to deny to any person 
the equal protection of the laws." It charges that tiie eSect of the 
provisions of the registration acts complained of is to give unequal 
facilities of registration to différent classes of citizens, but it does 
not point out how this is so. It leaves the discrimination as to the 
privilège of registering, if there be discrimination, to inference, and 
to research in sources other than its own averments. It charges 
that the provisions of law complained of discriminate, but does not 
describe the manner of discrimination, or deflne the classes affected 
pro or con, nor does it show that the law complained of, in discrimi- 
nating between classes, as to the privilège of registering granted 
by them, violate that clause in the fourteenth amendment which 
f orbids a state "to deny to any person within it, the equal protection 
of the laws." It conf ounds privilège with protection. The bill bas 
no référence to a fédéral élection, in setting out complainant's case. 
The gravamen of the bill contemplâtes only a state élection to be 
held for members of the state convention called to convene in 
August next. It is not shown that any fédéral élection is to be held 
in the state of South Carolina before November, 1896. To the bill 
thus described, and to the orders of injunction granted by the court 
below in pursuance of its prayers, several objections are urged, in 
behalf of the state of South Carolina. In what follows I shall con- 
sider but one of thèse. 

I regret that I cannot concur in the ruling of the circuit court 
vendered on circuit in this case, in which it was held that the court 
had jurisdiction to restrain a county superviser of registration 
in the performance of his duties under the élection laws of South 
Carolina. The division of our govemment into the législative, 
executive, and judicial departments is a distinguishing feature of 
our American polity, and it is essential to its existence that each 
of thèse departments shall be independent of the other. This 
is fundamental and organic. It would be just as danger ous to 
its stability for the judicial department to override the others 
as for the executive or législative department to do so. Hence, 
while the right of the judiciary to pass upon the constitution- 
ality of laws is undoubted, it has that right simply as an inci- 
dent to its protection of private rights. It has not that right as a 
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mère means of settlîng abstràct questions, and, even in the enforce- 
ment of private rights, it has not the power to interfère with the 
discrétion vested in the otlier departments, or with the exercise of 
the political powers of those departments. It seems to me that it 
is a dangerous encroachment upon the prérogatives of the other de- 
partments of government, if the judiciary be intrusted to exercise 
the power of interfering with the holding of an élection in a state. 
If the supervisor of one county can be enjoined from the perform- 
ance of the duties imposed upon him by the élection laws of the 
state from whom he holds his commission, those of the other coun- 
ties can be also. Thus, a single citizen in each county (and in the 
case at bar he is not even a qualifled voter) can enjoin an élection 
throughout the entire state, and thus deprive thousands of their 
right to vote. If a court has power to do this, free élections are 
at an end. If élections are improperly held, there are appropriate 
means provided by law for questioning their results, and remedying 
wrongs, without the exercise of this dangerous power by the courts. 
A candidate who has been defeated may contest; a voter whose 
right to register has been denied may proceed to compel the en- 
forcement of that right; and thèse privilèges give what the législa- 
ture deems sufficient protection to the injured. But, in my judg- 
ment, one citizen cannot, in an endeavor to right his own wrongs, 
disfranchise others. I do not think that a court has jurisdiction 
to interfère, by injunction or otherwise, with the enforcement of 
laws by offlcers holding and deriving their powers from thèse laws; 
certainly not to the extent in which it is attempted to be doue by 
this bill. In arriving at this conclusion I hâve not considered the 
question whether or not the registration laws of South Carolina 
violate the fédéral constitution or laws. I prefer to rest my opinion 
upon the ground of the independence of the différent depart- 
ments of government; upon the impolicy of interférence by the 
courts in questions which will resuit in dragging them constantly 
into the arena of party politics; and upon the gênerai prin- 
ciple that each department of the government, and each ofHcer 
thereof, high or low, has the right to administer, according to 
his best judgment, the duties imposed upon him by the laws creat- 
ing his office. As illustrating thèse gênerai principles, I refer 
to the following décisions: Mississippi v. Johnson, 4 Wall. 475; 
Gaines v. Thompson, 7 Wall. 347; Louisiana v. Jumel, 107 U. S. 711, 
2 Sup. et. 128; Hagood v. Southern, 117 U. S. 52, 6 Sup. Ct. 608; Ex 
parte Ayers, 123 U. S. 443, 8 Sup. Ct. 164; In re Sawyer, 124 
U. S. 209, 8 Sup. Ct. 482. It is useless to cite the many other cases 
which bear on the questions arising in this case, and cited so pro- 
f usely at the bar. In the case of Mississippi v. Johnson, which was 
a bill to enjoin the président of the United States and the military 
commandant of the military district of Mississippi from carrying 
into effect certain provisions of the reconstruction acts of 1867, the 
suprême court said that "an attempt on the part of the judicial de- 
partment of the government to enforce the performance of the (exec- 
utive and political) duties of the président might be justly character- 
ized, in the language of Chief Justice Marshall, as 'an absurd and 
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excessive extravagance.' " "It is true," aays the court, "that in tlie 
instance before us the interposition of the court is not sought to 
enf orce action by the executive under constitutional législation, but 
to restrain such action under législation alleged to be unconstitu- 
tional. But we are unable to perceive that this circumstance takes 
the case out of the gênerai principles which forbid judicial inter- 
férence with the exercise of executive discrétion. The congress is 
the législative department of the government. The président is 
the executive department. Neither can be restrained in its action 
by the judicial department, though the acts of both, when per- 
formed, are, in proper cases, subject to its cognizance." This lan- 
guage of the suprême court is quoted to show that the court was at 
pains to distinguish between acts of public officers which were 
political and executive, and those which were merely ministerial, 
and between duties of officers as officers, and those which belong to 
persons as mère citizena. Thèse distinctions are carefully adhered 
to by the suprême court in the subséquent décisions which I hâve 
cited. I do not think it necessary to point out how particularly 
and carefully it has doue so, in those cases. 

In the one at bar the person enjoined from the performance of 
duties was an officer of the executive department of the government, 
and he was enjoined as an officer, and not as a citizen, from per- 
f orming political functions. The duties which he was discharging 
were political, — exclusively political, — and did not appertain to him 
as a private citizen. I think the teaching of the cases I hâve cited 
is clear that a court cannot, by injunction, prohibât a public officer 
generally from discharging political duties imposed by law. If the 
law be vicious, the remedy must be sought elsewhere than in the 
courts. Probably the homely way of getting rid of a bad law, 
recommended by Gen. Grant, is the best, viz. by enf orcing it rigidly. 
I do not think that the fact was so; but let it be admitted, for the 
sake of argument, that the duties of the registration officer who was 
enjoined in this case were entirely ministerial, affording no roOm for 
discrétion. Yet they were strictly political. They dealt with that 
prime subject in a republic, — the élective franchise. The duties were 
prescribed by législation, and the performance of them was an exec- 
utive act. For the court to enjoin an executive officer generally 
from discharging those duties was for the judiciary to invade the 
province of both the other two independent departments at once. 
It was, so far as the injunction operated, a nulliflcation of législation, 
and a prohibition of the performance of important executive duties. 

So far as the rights of the individual complainant in the bill were 
concerned it may hâve been compétent for the court to grant in- 
dividual relief. The suprême court of the United States the other 
day granted relief from the payment of an income tax to the in- 
dividual complainant in the suit before it, but it went no further. 
On the authority of Mississippi v. Johnson, supra, we may assume 
that it would not hâve entertained a bill for enjoining Internai reve- 
nue officers of the government from coUecting income taxes gen- 
erally. The judicial power covered the right to grant individual 
relief, but did not extend to the gênerai power oT rî-j^'^^ling the 
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law Imposing the tax, as to the entire publia I repeaî that in the 
case at bar it may bavé been compétent for tbe èourt to grant in- 
dividual relief. But the bill asked more, it aisked similar relief 
fop ail citizens of the county situated like the complainant It 
practically a&ked relief for a numerous political pàrty, formîng a 
portion of that people to whom the législature wàS sblely respohsi- 
ble for its laws, and to whom alone the genius of our institutions' 
makes the législature responsible. Moreover, it brought the court 
into immédiate and active contact with party contestation. It 
made the court a controlling factor in party strife. I can imagine 
nothing more pernicious than a direct participation by the judi- 
ciary, by judicial action, in the politics of the people. The bill 
asked, practically, that the process of registration under the laws of 
the State should be suspended in an entire county during the pleas- 
ure of the court, and that ail the citizens of a county not then 
registered as Toters should be denied the right of suffrage during 
that pleasure. It seems to me that the mère statement of this 
view of the case shows that the injunction was improvidently 
granted. I think the bill should be dismissed. 



GOWDY V. GRBEN. 

(Circuit Court, D. South Carolina. August 7, 1896.^ 

COKSTITtTTIONAL LaW— AMENDMBNTB 14 AND Ï5-t-Jukisdiction OF Febebai 
Courts. 

The equity Jurlsdictlon of the fédéral courts cannot take cognlzance oî 
a suit by a colored person, on hehalf of himself and others similarly situ- 
ated, agalnst the offlcers of the state of which he and such others are 
citizens, to restrain such offlcers from acting under a statute of that state, 
claimed to vîolate Amend. Const. U. S. arts. 14, 15, by abridging or deny- 
Ing bis right to vote, since hé has an adéquate remedy at law. 

This is a bill by Joseph H. Gowdy against W. Briggs Green to re- 
strain the performance of certain acts under the registration laws of 
the state. Bill dismissed. 

Obran & Douglass, for complainant. 

Wm. A. Barber, Atty. Gen., Edward McCrady, and Geo. S. Mower, 
for défendant. 

GOFF, Circuit Judge. When the bill in this case was presented 
for my considération I deemed it my duty to give the complainant 
an opportunity to demonstrate that he was entitled, as he claimed, 
to the relief he prayed for, and to the jurisdiction of this court in 
order to secure it My views upon the questions presented by this 
bill were fully expressed in the opinion I filed in the case of Mills t. 
Green, 67 Fed. 818, I hare given the opinion filed in said cause by 
the circuit court of appeals for this circuit at the May term of said 
court, 1895 (69 Fed. 852), and ail the cases cited therein, my careful 
considération and thorough examination; and I must be permitted 
to say, with ^11 due respect, that I am unable to find the, reason or 
the authority for and by which the injunction granted in that case 
v.69F.no.lO— 55 
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was j(3^^splT^ and the,,bill dismissed^ I thii^ that in the Mills 
case, as well as in ihis, the tights claimed by the respectlTe plain- 
tifs as citizens of the TJnited States, and of the state of South Caro- 
lina, h^ye a property value of the highesj and most sacred character, 
— of far greater value and importance than hâve commodities the 
values bf which are naeasured by the number of pounds they weigh 
or the nnmber of yards they contain. Thèse rights, it is admitted, 
said plaintiffs are deprived of ; but it ia insisted that they hâve adé- 
quate remédies at law, jpnd that equity, therefore, cannot entertain 
their complaints. I very moch regret that the court of appeals did 
not indicate the character of the remedy at law alluded to in its 
said opinion. , And I also regret that I am unable, af ter thorough 
investigation, to find it. I will not concède that it is proper to 
close the doors of the courts of the United States to their citizens 
who are complaining that they are deprived by the states of the 
rights and privilèges guarantied to them by the constitution of the 
United States, and to advise them that they must seek the jurisdic- 
tion of the courts of the states for relief from the outrages imposed 
by the unconstitutional enactments of such states. I am advised 
that the full and complète opinion of the court of appeals is yet to be 
ûled,and I indulge the hope thatupon this point it will not leave us in 
doubt. In my judgment, such cases — under the rules distinguish- 
ing equity and law causes, applicable to the courts of the United 
States — should be especially heard on the equity slde of such courts, 
for the reason that said courts are, among other things, establisheà 
to détermine controversiés involving coniiicts between state and 
fédéral constitutions and enactments, and for the f urther reason that 
iu such cases there is no full and adéquate remèdy at law. It bas* 
been repeatedly held by courts of the United States that equity will 
interfère when the injury complained of is such that it cannot be 
fairly compensated for by damages, or if it is continuing or perma- 
nent in character. The following cases discuss this question, and 
indicate the course I hâve suggested: Mayer v. Poulkrod, 4 Wash. C. 
C. 349, Fed. Cas. No. 9,341 ; Gass v. Stinson, 2 Sumn. 453, Fed. Cas. No. 
5,260; Brown v. Steamship Co., 5 Blatchf. 525, Fed. Cas. No. 2,025; 
Boyce's Executors v. Grundy, 3 Pet. 210 ; Wylie v. Coxe, 15 How. 415 ; 
Carrison V. Insurance Co., 19 How. 312; May v. Le Claire, 11 Wall. 217; 
Insurance Co. v. Bailey, 13 Wall. 616. The fact that there is a remedy 
at law is not of itself sufiflcientto deprive equity of jurisdiction, unless 
, it also appears that the former is as complète and effectuai as the lat- 
ter. Bunce v. Gallagher, 5 Blatchf. 481, Fed. Cas. No. 2,133; Crâne v. 
McCoy, 1 Bond, 422, Fed. Cas. No. 3,354 ; Sullivan v. Kailroad Co., 94 U. 
S. 806 ; Morgan v. Bel oit, 7 Wall. 613. The fact that state laws provide 
a légal remedy for wrongs committed does not deprive the fédéral 
courts of equity jurisdiction over the same in a proper case. Hay 
V. Eailroad Co., 1 Hughes, 168, Fed. Cas. No. 6,254; Gordon v. Ho- 
bart; 2 Sumn. 401, Fed. Cas. No. 5,609; Bean v. Smith, 2 Mason, 252, 
Fed. Cas. No. 1,174. Nevertheless, while I entertain thèse views, 
my great respect for the circuit court of appeals, my désire to prop- 
erly regard the judicial proprieties, and my duty to give due weight 
and authority to the décisions and opinions of the appellate courts of 
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the United States compel me-r-ônding as I do that this case în its 
material allégations, its true scbpe and effect, îs in fact similar to tlie 
Mills case, to which I hâve referred — ^to refuse the injunction asked 
for, and to dismiss the complainant's bill, and such a decree will be 
now entered. 

I hâve not found it necessary to allude to the preliminary matters 
raised by défendant in his return to the rule to show cause, and do 
not propose nov? to discuss them, other than to say that I hâve f ouud 
them without merit. 



COQTJAED T. INDIAN GRAVE DRAINAGE DIST. et aL 

(Circuit Court of Appeals, Seventh Circuit. October 7, 1895.) 

No. 225. 

E<iniTT—JtrRi8DicTioîr— Adéquate Rembdt at Latv. 

Complalnant, the holder of a Jndgment against a drainage district oi 
Illinois, recovered upon its bonds and coupons, brought suit against the 
district and the commlssloners and treasurer thereof, alleging that the 
commissioners had collected assessménts, and faiied to appiy them on 
complainant's judgment; that they had recelved in payment of assess- 
ménts coupons eut from bonds held by parties who had consented to a 
compromise agreement, and bought below par; and that the commission- 
ers were chargeable wlth considérable sums collected,— this allégation be- 
Ing based on the theory that coupons recelved for taxes were to be 
treated as cash. The bill prayed that the commissioners be held personally 
responsible for taxes discharged under their direction, and enjoined from 
receiving anythlng but money for taxes. Held, that the bill should be dls- 
missed, since, if there wâs any Personal liability of the commissioners, 
there was an adéquate remedy at law, and that, for the failure to coUect 
the taxes in money, the remedy was mandamua 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

This was a suit by Louis A. Coquard against the Indian Grave 
drainage district, F. H. Wissman, L. H. A. Nickerson, James N. 
Sprigg, and Emeline P. Thompson, administratrix of Joseph Thomp- 
son, deceased, for an injunction and acccunting. The circuit court 
dismissed the bill. Complainant appeals. AfiQrmed. 

H. E. Mills, Lee W. Grant, P. E. Flitcraft, and Thomas M. Hoyne, 
for appellant. 

James N. Sprigg, Geo. A. Andersen, and Wm. L. Vandeventer, for 
appellees. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judgea. 

WOODS, Circuit Judge. The amended bill, after alleging the 
names and citizenship of the parties, the organization, under the law 
of May 29, 1879 (Starr & C. Ann. St. p. 919 et seq.), and amendatory 
acte, of the Lidian Grave drainage district, as a municipal corporation, 
the issue by that body of two séries of bonds, and the recovery by 
the complainant, May 24, 1892, of judgment against the district upon 
bonds and coupons of the second séries for $10,709.73, to be dischar- 
ged ont of the proceeds of assessménts already levied, or thereafter 
to be levied, on the assessable property within the district, in COD- 
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foriQÎty to the statute, and that, the judginent remains unappealed 
from and unsatisfiéd, charges tiiat' ail coupons upon the bonds from 
jjuly 1,1886, tp the brihging of the bill, h^ive remained impaid ; that 
'since that date "thç district and the commissioners and treasurer, 
défendants herein," continually,' from year to year, collected a large 
p^flpprtion of the assessments which were made upon the lands in 
the district, to aa amount to the complainant unknown, and that the 
çopimissioners and treasurer, disregarding their duty, hâve applied 
the assessments to other purposes than the payment of the principal 
and interest on said bonds ; that they hâve collected sufûcient sums 
to hâve paid the coupons and bonds upon which complainant obtain- 
ed judgment, but thatj contriving to hinder, delay, and defraud the 
plaintiffj and for the avowed purpose of compelling him to receive 
less thkn the' sum due, they hâve refused to pay his judgment, or any 
part thereof, and hâve conceived the purpose of ignoring and repu- 
diating his right or claim to participate in the proceeds of assess- 
ments; that there is now in possession of the commissioners and 
"tr^sùret a large sum of money, the proceeds of collections made by 
the" défendants upon lands within the district; that they are pro- 
ceeding to collect other sums for the purpose of paying themselves 
and othèr creditors of the district to whom they désire to extend 
favors,. to the exclusion pf thé complainant; that, as the complainant 
is informed and believes, a large sum has been collected by défend- 
ants, as snch commissioners, and has been paid ont to other coupon 
holders, complainant being denied any share in the same ; "and that 
the coupons of other coupon holders [Tiave been received] in payment 
of the assessments and levies due on said lands within said dis- 
trict, for the purpose of evading payment to the complainant, and in 
déniai pf his rights," "contrary to equity and good conscience." After 
prppounding a séries of interrogatories, the bill further charges that 
the défendants Nickerson and Thompson and the drainage district, 
instead of collecting the taxes in cash, directed and encouraged the 
land holders to présent, apd did themselves, as to their own lands 
within tbe (district, présent to the treasurer, in payment of their taxes 
due on thé second assessment, coupons detaehed from certain bonds 
owned by parties who had consented to a compromise, which coupons 
the land hÔlders and Thompson and Kickerson obtained for 65 cents 
on the dollar, and turned into the treasury at par, whereby the lien 
of the complainant on the second assessment bécame, to that extent, 
impaired and destroyed ; that complainant is owner of 41 ont of 200 
bondsiSfecùredby the second assessment, and entitled to that propor- 
tion of the amount collected for interest thereon; that défendants 
j^ickerspn: and Thonip^oh are chargeable with the following amounts 
collected bythem and their'treasurer,.tp wit, |7,821.95, |7,65463, and 
f7,696.50j asappears by their treasurefe's report; that the défendant 
commissioners received into theiï possession and canceled coupons 
from' second assessment bonds other than those held by complain- 
ant, to thé amounts last speciâed, the same representing the aggre- 
gate àmoùnt of interest tax on the second assessment, for which re- 
oeipts wëregiven to land holders within said district. The prayer 
of thé billiis that défendants be decreedto account for and pay over 



COQUAED V. TNDIAN GRAVE DRAINAGE DIST. 869 

to complainant ail sums wliich. they hare collected from assessments 
on lands within the district, and which. they are withholding in vio- 
lation of his rigMs; that they be restrained from any further viola- 
tion; that they be held personally responsible to complainant for ail 
interest tax on the second assessment discharged and receipted for 
under their direction; and that they pay on his coupons and bonds 
secured by the second assessment his due proportion, as if the amount 
received on that assessment in coupons had ail been paid in cash. 
An injunction is also asked, restraining the défendants from further 
distribution or payment of any funds coming into their hands, the 
proceeds of the second assessment, and from receiving aught except 
money from the land holders in said district in payment of that as- 
sessment. The answers of the défendants are long, but, in sub- 
stance, they deny that anything had been done with intent to delay 
or to thwart payment of the complainant's judgment or bonds and 
coupons, and set out in full the compromise agreement and order of 
the county court under which it is alleged that the land holders of 
parts of the lands in the drainage district obtained and used cou- 
pons for the payment of interest taxes for the years 1889, 1890, and 
1891, and that, excepting the payments so made, no money had been 
collected or received of which the complainant had not received his 
proportion, except the sums of $168, |2.32, and $227.27,— the latter 
sum being derived, as the proof shows, from the sale of lands fo!" 
taxes, — but that for his share in each or ail thèse funds the com- 
plainant had made no demand. 

There is in the évidence no essential discrepancy or conflict, and 
ît is plain that no error was committed against the appellant. Hc 
was not entitled to recover in this action a personal judgment against 
the défendants Thompson and Nickerson because they had used cou- 
pons in the payment of the taxes levied upon their own lands. If 
on that account they became personally liable to him at ail, the rem- 
edy should be sought in a personal action at law, and not by a bill 
in equity against the drainage district and its offlcers in their officiai 
character. Indeed, the record shows that, before the flling of the 
amended bill, Thompson had died, and a writ of scire facias had is- 
sued, requiring his widow and administratrix to show cause why she 
should not appear to and answer the bill ; that she demurred to the 
writ on the ground that the action M'as not one which survived against 
her, as administratrix; and that, without any ruling upon the de- 
murrer, the cause was submitted and heard May 8, 1894, and, the 
argument having been postponed to the 12th, the amended bill was 
filed on that day, — the name of Thompson, as one of the commission- 
ers, being repeated in the title and body of the bill, without mention 
of his death. It may be that the appellant is entitled to the whole 
or a proportionate share of the several sums of cash collected and yet 
in the treasury; but even if a resort to equity for relief in respect to 
those items were otherwise necessary or permissible, there is hère no 
right to sue for them, because he made no demand therefor before 
bringing the suit, and his right thereto does not seem to hâve been 
denied. The bill proceeds mainly upon the theory that the coupons 
received in payment of tax levies should, for the purposes of the suit. 
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be regarded and be accounted for as cash. If so, it must be on the 
ground Ihat the acceptance of coupons in lieu of money was illégal 
and wrongful, and that by reason of their participation in the wrong 
the défendants beeame personally responsible to the complainant. 
But again it is clear, if the proposition were conceded to be tenable, 
that an adéquate remedy could be had at law, as for money had and 
received, and that for that reason there is no justification for a suit 
in equity. 

Was the appellant entitled to the injunction which he asked against 
the further acceptance of coupons in discharge of taxes levied for 
the payment of interest on the second assessment? On behalf of 
the appellees it is contended that the proper remedy, if the appellant 
is entitled to relief, is by mandamus to compel the collection under 
the law, and payment of the amount due him, as if the compromise 
agreement had not been made. We concur in that view. It is not 
necessary to décide, but we assume it to be true, that assessments and 
taxes levied for the payment of assessments and interest thereon, un- 
der the drainage act, are payable only in money, and that the compro- 
mise in question, though sanetioned by the county court, in so far, at 
least, as it provided for the acceptance of coupons in discharge of taxes, 
made as it was without the appellant's consent, was not binding upon 
him. He is entitled to share pro rata with other holders of bonds 
and coupons in the proceeds of the assessment in which he is inter- 
ested, and it follows that collections should be made in such way as 
to effect that resuit. His bonds and coupons constitute a certain 
percentage of the entire amount of bonds and coupons secured upon 
the second assessment, and that percentage, at least, of the collections 
made upon that assessment, it seems clear, should be in cash for his 
use. It is no answer to say that there are unpaid assessments in 
excess of the amount due him. The proof shows that some of the 
lands are probably worth less than the levies made or to be made 
upon them; and the conséquences of delay in collecting, and the risk 
of final failure to collect the entire amount due from délinquants, 
should fall upon ail alike, and not upon the appellant alone. It is 
only in this way, and to this extent, that the compromise agreement 
can be upheld and enforced. In so far as it interfères with the ap- 
pellant's right to hâve levies made and enforced in the manner pro- 
vided by law, it is, as we assume, illégal. But it does not follow that 
an injunction is necessary. Mandamus, it is conceded, is the proper 
remedy to enforce the collection of taxes; and, if proper levies of 
taxes are not made. mandamus, it is well settled, is the means of re- 
lief. Walkley v. Muscatine, 6 Wall. 481; Heine v. Board, 19 Wall. 
655; Barkley v. Commissioners, 93 U. S. 258; Chicago, D. & V. R. 
Oo. V. Town of St. Anne, 101 IlL 151; East St. Louis v. Underwood, 
105 111. 308; 2 Dill. Mun. Corp. § 855. There is hère no charge, cer- 
tainly no proof, thàt taxes hâve been coUected and misappropriated, 
and there is no ground for apprehending that collections hereafter 
made, whether made by command of the court or otherwise, will not 
be properly applied. If there were, an injunction would doubtless 
be proper. Lawrence v. Traner, 136 111. 483, 27 N. E. 197. The de- 
cree below is afSrmed. 
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FARMERS' LOAN & TRUST CO. v. NORTHERN PAC. R. CO. et al. 
(Circuit Court, D. Washington, N. D. September 2, 1895.) 

1. Railroad Receiveks— Appointmbnt and Rbmoval— Comitt between Ped- 

EBAi, Courts— Phimaby and Ancillabt JuRisDtCTTON. 

ïlie circuit court for tbe Eastem district of Wisconsin appointed re- 
ceivers of tlie property of the Nortliem Pacific Railroad Company, pur- 
Buant to a prayer of a creditors' bili wMch showed tliat the Company was 
operating certain leased lines witljin tlie territorial jurisdlction of that 
■court. Immediately afterwards similar bills were flled in tlie circuit 
courts of the varions judicial districts traversed by the Northern Pacific 
Railroad, Including the circuit court for the district of Washington; and 
ail thèse courts, imder the rule of comlty, appointed the same persons as 
receivers. A like bill was filed and 11 ke action was taken In the circuit 
court for the Southern district of New York, where tbe home office of the 
Company was located. The receivers operated the leased Unes in Wiscon- 
sin for only about a month, whea tbe lease was canceled by the lessor 
for nonpayment of rent, whereupon, by order of the court, those lines were 
surrendered by the receivers to their ownera. Shortly afterwards another 
bill was filed in the circuit court for the Eastern district of Wisconsin, 
praying a foreclosuré of varlous mortgages upon the property of tbe 
Northern Pacifie Railroad, and In this suit the same persons were appoint- 
ed as receivers. Like foreclosuré suits were filed in ail the other circuit 
courts, and the same receivers were appointed under them. The receivers 
operated the Northern Pacific Railroad for about two years, and under a 
decree of the circuit court for the Eastern district of Wisconsin they issued 
receivers' certiflcates to a large amount. Thereafter the railroad Com- 
pany made application to the circuit court for the district of Washington 
for the removal of the receivers, alleging varlous acts of mismanagement 
and fraud, and showing that, at the time of the application, no property, 
either real or personal, belonging to the Northern Pacific Railroad Com- 
pany, was held by the receivers in the Eastem district of Wisconsin. 
Beld, that, in view of this latter fact, the circuit court for the district of 
Washington was not bound to regard the circuit court for the Eastern dis- 
trict of Wisconsin as the court of primary jurisdlction; that the rule of 
comity did not apply; and that the former court would therefore assume 
jurisdlction to pass upon the application upon its merits, and in the exer- 
cise of an independent judgment. 

2. Same. 

The fact that the Northern Pacific Railroad Company, prier to the re- 
ceivership, owned shares of stock in varlous other corporations, which 
shares were transferred to the receivers, and still stood in their names. 
was without any bearing on the right of the circuit court for the district 
of Washington to pass upon the application; for those shares must be 
presumed to hâve been held by the company at its home office in New 
York, and to bave been transferred to tlie receivers under the anthority 
of the circuit court of that district They were consequently held under 
the conti-ol and direction of that court and were not in the possession or 
custody of the court for the Eastern district of Wisconsin. 
8. Same— Receivers' Certificates. 

The fact that the receivers' certificates primarily authorized by the cir- 
cuit court for the Eastern district of Wisconsin were outstanding, in tbe 
hands of innocent holders, Is no reason why the circuit court for the dis- 
ti'iet of Washington should recognlze the former court as the court of 
primary jurisdlction; for receivers' certiflcates which bave been author- 
ized by the several courts in which the property in receivership is sltu- 
ated are valld liens upon that property. If any bave not been so author- 
ized, the action of the court in proceedings to remove the receivers cau- 
not affect the question of their valldity. The receivers are lawful ap- 
pointées of ail the courts in the jurisdlctions In which the property of the 
railroad company is situated, and none of their acts wlthin the scope of 
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their authority, and under the orders of the courts which hâve control 
over said property, are iavalid. 

4. Same. 

It was no obstacle to the proposed action of the circuit court for the 
district of Washington that it was not the first court to foUow the circuit 
court for the Eastern district of Wisconsin in appointing the receivers, 
and that such appolntment had been previously made by other circuit 
courts within whose territorial jurisdiction part of the Northern Pacific 
Eailroad actually lay; It not appeartng that any o£ such courts had as- 
sumied primary jurisdiction, or intended to do so. 

5. Samb. 

Actuàl possession of property of an insolvent railroad company can be 
acqulred by the court which first appoints receivers only to the extent of 
the property lylng within Its territorial jurisdiction. The rights accorded 
to such receivers by other couits are based entirely upon comity. Such 
comity rests upon the tact that another court Is in the actual possession 
of a portion of property which cannot well be segregated, and which the 
best interests of ail concerned require to be managed as a single System. 
Per Gilbert, Circuit Judge. 

6. Samé. 

A' court within whose territorial jurisdiction no part of a railroad lies 
cannot acquù-e jurisdiction in rem over the same by the appolntment of 
receivers who take into their possession only such assets of the railroad 
Company as money, bonds, and other securities, or even railroad materials. 
supplies, and cars found on other roads. Custody of things movable, and 
not indispensable to the opération of the road, will not draw jurisdiction 
In rem over a railroad situated beyond the boundaries of the court's terri- 
torial jurisdiction. Per Hanford, District Judge. 

7. Evidence — JuDiciAL Noticb — Location op Railuoad Constituting Na- 

TIOHAI, HiGH'VS'AY. 

The Northern Pacific Railroad being a national highway, provided for 
by national laws, its location as such is a matter of which the court will 
take judicial notice; and hence It is not bound to assume a location con- 
trary to the fact, merely because, in another suit between the same par- 
ties, in à différent court, a decree has been entered which is based upou 
untrue allégations in respect to such location, and an admission thereof 
in the answer. Per Hanford, District Judge. 

This was an application by the Northern Pacific Railroad Company 
for the removal of the receivers of its propertj', on the ground of 
mismanagement and fraud: 

J. N. Dolph, John B. Allen, and Mr. Flanders, for complainant. 

Harold Preston, Wilbur P. Sanders, and Silas W. Petit, for défend- 
ant. 

John C. Spooner, Charles W. Bunn, D. J. Crowley, and John H. 
Mitchell, for the receivers. 

Bef ore GILBEKT, Circuit Judge, and HANFORD, District Judge. 

GILBERT, Circuit Judge. On August 15, 1893, a bill in equity 
was ûled against the Northern Pacific Railroad Company, in the cir- 
cuit court of the United States for the Eastern district of Wisconsin, 
by P. B. Winston, the Parmers' Loan & Trust Company, and William 
O. Sheldon & Co. The bill described the railroad of the Northern 
Pacific Company, and the varions tributary and connected branch 
lines operated by it as a part of its system, and set forth the mort' 
gages upon the said road, showing that the f unded or secured debt 
of the company amounted to over |152,000,000, upon which the an- 
nual interest and sinking fund charges aggregated over |9,000,Q00, 
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in addition to more than $900,000 guarantied annual interest upon 
contingent liabilities on guaranties of bonds upon tlie branch Unes 
to tlie amount of over $15,000,000, and alleged that the gross earn- 
ings of the railroad company were and continued to be insufficient 
ta pay operating expenses and fixed charges, and that the company 
was insolvent. It set forth the fact that the floating debt of said 
company amounted to more than |11,000,000, and that its available 
assets had been hypothecated to secure loans, and by reason of the 
décline in value of such coUaterals the same would be sold at sueh 
a low price as to leave large deficiencies against the company, which 
would resuit in numerous actions at law to recover therefor. It 
further showed that during the fall of 1894, from September to De- 
cember, large payments would fall due from said railroad company 
for interest on its several mortgages, and for interest on branch 
lines, etc., and that the company would be unable to meet the same. 
Winston was alleged to be an unsecured creditor of the company, 
and likewise a stockholder. Sheldon & Co. were alleged to be cred- 
itors of the railroad company to the extent of $150,000, for which 
they were insufflciently secured by collaterals. The bill alleged that 
the lines owned and operated by the railroad company were in and 
were subject to the jurisdiction of 10 différent states, but that they 
f ormed one System, and made one Une, and that this fact constituted 
one of its main ingrédients of value, and that its severance would 
resuit in ruinons sacrifice to every interest in the property, and that 
unless the court would deal with the property as a single trust fund, 
and take it into custody for the protection of those interested 
therein, individual creditors would assert their remédies in différent 
courts, and that a race of diligence would resuit, judgments and 
priorities would be attempted, etc., and thereby the company would 
be prevented from the discharge of its duties as a public carrier, 
and a vast and unnecessary multiplicity of suits would ensue. The 
bill prayed for the protection and préservation of the property, the 
marshaling of the company's assets, the ascertainment of the liens 
and priorities existing, and for the appointment of receivers of the 
en tire System of railroad and ail the property of the company. The 
Northern Pacific Railroad Company answered the bill on the day it 
was flled, admitting the allégations thereof to be true, and consented 
to the appointment of one or more receivers as prayed therein. On 
the same day an order was entered in said court appointing the 
présent receivers. Thereafter the same bill and answer were filed 
in the circuit courts of the United States for the varions districts in 
which said railroad is situate, to wit, in the Western district of Wis- 
consin, the district of Minnesota, the district of North Dakota, the 
district of Montana, the district of Idaho, the district of Washington, 
and the district of Oregon, and in the Southern district of New 
York, in which is the home office of said corporation ; and between 
the 15th day of August, 1893, and the 17th day of the same month, 
orders were made in ail thèse courts appointing the same receivers. 
At the time of filing said bill in the Eastem district of Wisconsin, 
the Northern Pacific Eailroad Cîompany was in the possession of 
and was operating the Wisconsin Central Unes, the larger portion 
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of whidi werè in said disfîrict, under a lease dated AprU 1, 1890, and 
running for a term of 99 years. Immediately upon their appoint- 
ment, the receivers entered into possession of the said Wisconsin 
Central Unes, and operated the same under the lease for more than 
a month. On September 26, 1893, the lease having been canceled 
by the lessor for nonpayment of rent, the circuit court for the East- 
ern district of Wisconsin ordered the receivers to turn back the said 
lines to the lessor. On the 18th day of October, 1893, the Parmers' 
Loan & Trust Company flled in the circuit court for the Eastern 
district of Wisconsin its bill to foreclose the second, third, and the 
Consolidated gênerai mortgages upon the road, alleging that, since 
the filing of the creditors' bill, defaults had occurred in the payment 
of interest on said mortgages, and praying for a decree of foreclos- 
ure. Winston, Sheldon & Co., and the receivers were made parties 
défendant. On the day the foreclosure bill was flled the Northern 
Pacific Company entered its gênerai appearance, and on the same 
day the court appointed in that suit the receivers f ormerly appointed 
in the creditors' suit. Thereafter the foreclosure bill waa flled, and 
similar orders were made in ail the circuit courts of the districts 
before mentioned. The receivers so appointed hâve since remained 
in the possession and management of the road and the property of 
thfi Northern Paciflc Kailroad Company, under the direction of the 
circuit court for the Eastern district of Wisconsin, and under the 
authority of said court hâve issued an aggregate of |5,000,000 of re- 
ceivers' certificates, which hâve been gold and are now outstanding. 
They hâve also, under the orders of said court, expended money. in 
payment ôf interest on the flrst mortgage, hâve sold railroad lands 
to varions purchasers, hâve paid indebtedness of said company, and 
hâve made leases and trafiSc contracta with certain branch lines and 
other carriers. They hâve also expended money in improvements 
and in the purchase of railroad material, rolling stock, and sup 
plies, etc. 

On the day of August, 1895, the Northern Pacific Rail- 
road Company flled in thîs court the afïidavit of Brayton Ives, its 
président, stating, in substance: That no part of the railroad or 
land grant of the Northern Paciflc Railroad Company was or ever 
has been in the Eastern district of Wisconsin, and that at the time 
of the appointment of the receivers by that court there was no 
property of said company within the jurisdiction of said court, and 
that none of the property covered by the mortgages which were 
sought to be foreclosed in said suit was situate within the said dis- 
trict. That, by the order of this court by which said receivers 
were appointed of the property in the district of Washington, said 
receivers were ordered and directed to pay, out of the money which 
should come into their hands from the opération of said road, cur- 
rent expenses, amounts due for interchange of trafSc supplies and 
materials used, wages, ànd rentals of rolling stock, and, with the 
sanction of this court, such amounts as might be necessary for 
protecting the property of said corporation from sale under mort- 
gage, etc.; and they were also directed -to hold the money of said 
company not so used by thém until authorized to dispose of the 
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same under the order of this court, That the receivers hâve not 
complied with the terms of said order, but hâve deposited the mon- 
eys received by them in this district in banks other than those au- 
thorized by this court, and, without the sanction of this court, hâve 
applied the same to the payment of debts alleged to exist against 
said Company, other than those contemplated by said order, and 
that they hâve not flled with or submitted to this court any ac- 
count of the disposition made by them of any of the property 
which came into their possession, nor any statement of their re- 
ceipts and disbursements, nor any^ reports to this court as, by the 
order of their appointment, they were directed to make; that they 
hâve misapplied divers large sums of money received by them 
from the sales of lands and other property of the company, and 
from the opération of said road, by appropriating the same to the 
payment of alleged debts of said railroad company which were not 
entitled to be paid in préférence to the interest and principal due 
under the mortgages. That said railroad company bas a claim 
against Henry Villard for |545,433.42, arîsing out of a sale made 
by him, when chairman of the board of directors of said company, 
of the capital stock of the Northern Pacific & Manitoba Eailway 
Company, in violation of his duty as director, and in fraud of said 
company; and another claim against said Henry Villard for $224,- 
800, arising out of a sale by him to said railroad company of the 
capital stock of the Eocky Fork & Cooke City Eailroad Company, 
made in violation of his duty as a director, and in fraud of his 
company; and another claim against Henry Villard, Charles L. 
Colby, and Colgate Hoyt, who were directors of said Northern Pa- 
cific Eailroad Company, for the sum of $2,600,000, arising out of 
the lease of the railroad of the Wisconsin Central Company, the 
Wisconsin Ceûtral Eailroad Company, and Chicago & Northern 
Pacific Eailroad Company, in violation of their duties as directors, 
and in fraud of said Northern Pacific Eailroad Company. The 
afSdavit further allèges, in substance: That the said bills so filed 
in the circuit court of the United States for the Eastern district of 
Wisconsin were procured to be filed by said Henry Villard, col- 
lusively and for the purpose of controlling the suits and naming 
the receivers to be appointed therein; that he procured his Per- 
sonal counsel to prépare said creditors' bill; and that the said re- 
ceivers were decided upon as the resuit of a conférence between 
Thomas F. Oakes, Henry Villard, Charles L. Colby, Colgate Hoyt, 
and Villard's personal counsel, William Nelson Cromwell, each in 
his own interest, and Eosewell G. Rolston, as director of the North- 
ern Pacific Eailroad Company and président of the Farmers' Loan 
& Trust Company, for the purpose of protecting the interests of 
those participating in the transactions and liable to the claims 
above mentioned. That the receivers selected for their counsel, 
and intrusted the direction of the légal business of said railroad 
company to, the said William Nelson Cromwell, who had been 
counsel for the said Henry Villard in making the sale of said capi- 
tal stock of the Northern Pacific & Manitoba Eailway Company 
and the Eocky Fork & Cooke City Railroad Company to said North- 
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ern Pacific Eailroad Company, and who continues to act as counsel 
for said Villard. That the said receivers iiave been directed by 
the circuit court of the United States for tlie Eastern district of 
Wisconsin to sue the said Henry Villard to recover the sums fraud- 
ulently acquired by him from the Northern Pacific Eailroad Com- 
pany, and to sue any of the former directors of said company to re- 
cover ail sums of money improperly or illegally received by them, 
yet, in violation of their duty in the premises, they hâve taken no 
proceedings whatever to carry out said order. That, notwith- 
standing the existence of said daims, the receivers hâve paid to 
said Henry Villard |480,000, with interest thereon, in payment of 
two notes of said Northern Pacific Eailroad Company held by said 
Henry Villard, which debt should hâve been applied by the re- 
ceivers in réduction of the debt of said Villard to the company. 
That the receivers hâve sold large tracts of land of said company 
within the state of Washington, and hâve made no report thereof 
to this court, and hâve not accounted to this court for the disposi- 
tion of the proceeds thereof. That they hâve entered into divers 
contracts relatîng to the custody, management, and disposition of 
the property of said company within the jurisdiction of this court, 
without the knowledge of this court or its authority. 

XJpon said affîdavit the receivers were required to show cause be- 
fore this court why the order entered on the 17th day of October, 
1893, appointing them receivers of the Northern Pacific Eailroad 
Company within this district, should not be vacated and set aside. 
The Farmers' Loan & Trust Company and the receivers now object 
to the jurisdiction of this court to entertain the motion, and they 
urge, in support of their objection, that the circuit court of the 
United States for the Eastern district of Wisconsin is the court of 
primary jurisdiction, — the court which first appointed receivers 
and thereby took possession of the property of the Northern Pa- 
cific EaUroad Company, — and that the well-settled rule of comity re- 
quires ail other courts within whose jurisdiction the property of said 
corporation is situated to refer to that court ail questions concerning 
the gênerai management of the property, the custody and préserva- 
tion thereof, and the appointment and discharge of the receivers; 
that at the time of flling of both the creditors' bill and the bill to 
foreclose the mortgages there was situate within the jurisdiction 
of said court for the Eastern district of Wisconsin personal prop- 
erty of said corporation, consisting of rolling stock, rails, ma- 
terials, money, and leased railroad Unes which it was operating in 
connection with its own Unes; that the appearance of the Northern 
Pacific Company in answer to said bills gave to that court the 
jurisdiction to hear and détermine said suits, and that the exist- 
ence of said Personal property within said district at that time 
gave to that court jurisdiction to take the same into its possession 
by said receivers, and that, notwithstanding the fact that at the 
présent time there may be no property of the corporation within 
said district, or in the possession of^aid court by its receivers, yet, 
the jurisdiction having once attached by reagon of the facts ex- 
isting at the tinie of the commencement of the suits, it will be and 
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must remain unquestioned until the finat détermination of ail mat- 
ters in litigation; and that for this court to now say that the court 
of the Eastern district of Wisconsin is not the court of primary 
jurisdiction over the propérty of the said railroad company in re- 
ceirership is to collaterally attack the validity of a judgment of 
that court. 

We find in the case no question of an attack upon the jurisdic- 
tion of the circuit court for the Eastern district of Wisconsin. It 
must be conceded that that court had jurisdiction of the bills that 
were flled, and had jurisdiction to appoint receivers to takeinto 
its possession the propérty bt the railroad company that was within 
its territory, and to remove the same. The question for considéra- 
tion hère is not one of the jurisdiction of that court in the suits 
pending before it, but it is whether or not that court is to-day the 
court of primary jurisdiction for the management and control of 
the propérty of the Northern Pacific Railroad Company in the hands 
of receivers, and whether the rule of comity, as settled by the dé- 
cisions of the courts, requires this court to décline jurisdiction of 
the motion until the matters hère tn issue shall hâve been adjudi- 
cated by another tribunal. Ail of the bills that were flled in the 
varions jurisdictions in which the propérty of the Northern Pacific 
Railroad Company is situated were original bills. It is true that 
«ach bill flled after the initiation of proceedings in the Eastern dis- 
trict of Wisconsin recited and referred to those proceedings as the 
basis of action in the other courts; and it is also true that the other 
courts, in foUowing the rule of comity, appointed in their own dis- 
tricts, without question, the receivers so named by the first court. 
The actual possession of the propérty of the insolvent corporation 
by the first coUrt, through its receivers, however, could exteiid no 
further than the territorial limits of that court's jurisdiction. The 
rights the receivers are accorded in courts whose jurisdiction isex- 
terior to that of initial proceeding hâve their basis in comity. Such 
comity rests upon the fact that another court is in the actual pos- 
session of a portion of propérty which cannot well be segregated, 
and which the best interests of ail concerned require to be managed 
as a single System. Hère, however, it is shown that at the time of 
flling this application to remove the receivers there is no part ôf 
the railroad line of the Northern Pacific Company within the juris- 
diction of the court that first appointed them, and that there is in 
that district no personal propérty held in receivership. Ail the 
propérty that remains to be disposed of is in other jurisdictions. It 
follows from this state of facts that that court is powerless to make 
an order which affects in any way the management or possession 
of any of the propérty of the corporation. No foreclosure sale of 
said mortgages can be had, no possession to a purchaser can be given, 
until the courts which hâve the actual possession of said road shall 
consent thereto. In our judgment, the rule of comity which has 
been invoked iii opposition to the motion does not apply to such 
a casé as this. The f oundation of the rule is the récognition of a 
right that exists in another jurisdiction. It is predicated upon the 
fact that another court hàs first taken and retained the possession 
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of property. Its reason coçsists ia the fact that the court of initia- 
tory proceeding has in its possession, and must necessarily admin- 
ister, a portion of property which a wise policy déclares must not 
be disintegrated. That reason does not exist in tMs case. Not 
only does it not exist, but many considérations urge us to believe 
that a wiser, more satisfactory management of a railroad may be 
obtained by a court whidi has jurisdiction over at least some of the 
territory wherein the same is. situated, or in which the home office 
of the Company is located. 

Numerous authorities are cited by counsel both on behalf of the 
motion and in opposition thejeto, but no case is found which is di- 
rect authority either for or against the conclusion which we hâve 
reached. In a well-considered case in the suprême court of Texas 
(Railyvay Co. v. Gay, 26 S. W. 599) it was held that the United States 
circuit CQurt for a district in Lousiana has no jurisdiction to ap- 
point a receiver, and through him to talce possession and control 
of a railroad, no part of which was within that state. Said the 
court: , 

"No case can arise in which a court will bave power to appoint a receiver 
tinless there be property of which the ccyrt may talie possession through its 
receiver; and, if the property beimmovable (or movable, but so connected 
with the immovable as are cars or other lllje property necessary to and used 
in operating à râilway), then the suit in which a receiver to talie possession 
of them may! be appolnted is necessarily one local in character, for in such 
case the court opérâtes directly upon the thing. Such a proceeding is not 
one strictly lu rem, but such is its nature; and, under gênerai rules every- 
where recognlzed, suph proceedlngs can be had only where the thing to be 
talrén into possession Is wlthln the territory within- which the court has 
power to act." 

It waà said by the court in Young v. Railroad Go., 2 Woods, 618, 

red. Cas. No. 18,166, that: 

"If there are any adjudged cases which would authorize this court to inter- 
fère with tjbe possession of à receiver appolnted by another court having juris- 
âlctiôn, and who is in aetual possession of the property, they hâve never 
fallen under niy observation." 

But it is made clear from a considération of that case that, in de- 
clining to interfère with a receiver who was "in aetual possession 
of the property," the court had in mind the fapt that in that case 
the court of initial proceeding had within its jurisdiction and in the 
custody of its receiver a portion of the road and of the property of 
the railroad company; and it is évident that such aetual possession 
was coueidered a necessary feature of the receivership of another 
court, which, in the opinion of that court, could not be interfered 
with. . 

The iact that certificates of stock in other corporations whicli 
were held by the Northern Pacific Bailroad Company hâve since the 
receivership been transîerred to thte receivers, and stand in their 
names, has no bearing upon the question under considération. The 
situs pf such property is not changed by the fact of such transfer. 
Shares of stock held by the Northern Pacific Railroad Company 
must be presumed to hâve been held by it at its home office in the 
city of New Yorli. If those shares hâve been transf erred to the 
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reoeivefs, such transfer bas been made àt the liome office, and must 
liave been made under the authority of the circuit court for that 
district; and, if they are held by the receivers, tJiey are held under 
the direction and control of that court, and they are not in the pos- 
session or under the custody of the court for the Eastern district of 
Wisconsin. 

It is strongly urged against the assumption of jurisdiction by 
this court to entertain the motion that during the receivership re- 
ceivers' certiflcates hâve been issued to a large amount, and that 
the same are now held by innocent purchasers, and that to deny 
the primary jurisdiction of the court for the Eastern district of 
Wisconsin over the receivership is to hold that those certiflcates 
were unlawfully issued. We fl:nd no ground for such contention. 
If the receivers' certiflcates hâve been authorized by the courts of 
the varions districts in whieh the property in receivership is situ- 
ated, they are valid liens upon that property, irrespective of the 
question whether the court for the Eastern district of Wisconsin 
had jurisdiction to order their issuance. If they hâve not been so 
authorized, it ia not perceived how the action of this court can in 
any way affect the question of their validity. It must be con- 
ceded, in any view of the case, that the receivers are at the présent 
time, and hâve been since their appointment, the lawful appointées 
of ail the courts in the jurisdiction of which the property of the 
Northern Pacific Kailroad Company is situated. They are the 
receivers of the railroad, and none of their acts, done within the 
scope of their authority, and under the orders of the courts which 
hâve control over said property, are invalid. 

It is further contended that, if the circuit court for the Eastern 
district of Wisconsin is held not to be the court of primary juris- 
diction over the property in receivership, such primary jurisdiction 
falls either to the circuit court for the Western district of Wiscon- 
sin, in whose jurisdiction a portion of the company's railroad liés, 
and in which receivers were appointed before they were appointed 
in this court, or to the circuit court for the Southern district of New 
York, in which is located the home office of the corporation and a 
large portion of its personal : property. It is sufficient to say, in 
answer to this, that it is not shown that either of said courts has 
assumed such jurisdiction, or that they will do so: We see, there- 
fore, no ground upon which this court should décline to hear the 
motion which is presented. The objection to the jurisdiction will 
be overruléd; 

HANFORD, District Judge (concurring). The argument against 
entertaining the présent application may ail be arranged under two 
heads: First. As to the foreclosure of the mortgages on the North- 
ern Pacific Railroad, and whatever is incidental thereto, including 
the receivership, the United States circuit court for the Eastern 
district of Wisconsin is the court of primary jurisdiction, and, by 
the rule of comity in such matters, this court, instead of taking 
original cognizance of a motion to change the personnel of the re- 
ceivership, should send the parties, to initiate proceedings for such 
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change-, ,to the court of primary jurisdiction. Second. This appli- 
cation is a collatéral attack upon a final judgment of a court of 
■ oô-ordiaate jurisdiction which had complète jurisdiction of the par- 
ties and of the suhject-matter. Other considérations hâve been 
urged upon our attention, such as the vast amount of the aggregate 
loss by dépréciation of the Northern Pacific securities "which 
may resuit f rom our décision ; but the distinctively légal grounds 
for ï'éjecting the application of the défendant company for a change 
of receiyership are covered by thé foregoing propositions. I find 
that I can express my indiTidual views more concisely by discussing 
both propositions together, under the gênerai issue as to the juris- 
diction and duty of this court. 

This court is not called upon, by the application under considéra- 
tion, to vacate or modify any order or decree made by the circuit 
court for the Eastern district of Wisconsin. We are asked simply 
to remové from office receivers under appointment of this court, and 
to appoint others in their places, to serre as the receivers of this 
court, and to exercise such power as it is within the jurisdiction 
of this court to confer. The only direct effect of granting the ap- 
plication now made by the défendant will be to strip from the re- 
ceiTcrs now acting such power as they hâve become vested with 
by virtue of the orders of this court, and to confer the same powers 
upon other individuals. Incidentally the effect may be, and prob- 
ably will be, far-reaching, for such action will be a récognition by 
this court of its duty to exercise independently, within the terri- 
torial boundaries of its jurisdiction, such powers as hâve been by 
the laws of the land conferred upon it, and such as parties having 
rights to be protected may see fit to invoke, and an assertion that 
the assumption of paramount authority over the railroad, and busi- 
ness transactions in the opération thereof, by a court located at a 
distance from the situs of its opérations, is contrary to sound prin- 
ciples of government, and unjustiflable. But conséquences do not 
change facts. The fact of the matter is, this application is a direct 
proceedirig, relating entirély to matters as to which ail the parties 
to the record must stand committed as having, from the inception 
of the case, conceded that this court has jurisdiction. The attack 
ndw being made is not collatéral. It is not directed against a final 
judgment. The second proposition above stated is based upon 
false premises, and is untenable for that reason; but if it were not 
so> and thi« prpceeding could be regarded as being purely an at- 
tack upon an adjudication of the circuit court for the Eastern dis- 
trict of Wisconsin, finally determinative of the particular questions, 
still the défendant has the right to make such an attack, and this 
court is boundto entertain it, because want of jurisdiction, ap- 
paraît upon the face of the record, is the ground upon which the 
aWack- lis made, and oni such ground the right of the parties to 
litigate isinot concluded by any decree of the court whose jurisdic- 
tion is qaMstionéd., 

It has been assumedt throughout; the argument, and I am there- 
foref jiJisftified.in assuming, that the jurisdiction of the court at 
Mil;watik^ei<CT:(er'thçentire Bubject-matter' of the receivership of the 
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Northern Pacific Railroad bas never been challenged, nor put to the 
test of an argument there by adverse parties, as it lias been upon the 
argument of this motion. I feel greater freedom in discussing the 
questions than I should if the able judges of the Seventh circuit, 
or any one of them, had ever been called upon to define the juris- 
diction of that court with référence to this receivership. 

In its ineeption, the présent administration of the Northern Pa- 
cific Eailroad Company's estate and business, through receivers 
acting under appointment from courts of chancery, was a proceed- 
ing in rem. The creditors' bill filed by Winston, Sheldon & Co., 
and the Farmers' Loan & Trast Company, the answer of the North- 
ern Pacific Railroad Company, and ail the papers filed in the origi- 
nal case, and the flrst order of the court appointing Messrs. Payne, 
Oakes, and Eouse to be receivers, show that the primary object and 
purpose of the suit was to place the railroad, its equipments, 
lands, and ail of its assets in the actual and légal custody of the 
court, and to hâve the court assume control, and, under such con- 
trol, continue its opérations as an active and going concern. The 
pleadings raised no issue between the plaintiffs and the défendant. 
The bill prayed for no relief which the défendant opposed. Ail 
the parties had a common object, and that was to shelter the prop- 
erty from judicial writs and process which they anticipated would 
be sued'out by creditors in the différent courts having jurisdiction 
within the numerous counties in which parts of the road and its 
property are situated, The only adverse parties, in the sensé of 
persons having interests, rights, or claims liable to be damaged, 
invaded, or prejudiced by any proceedings, order, or decree in 
the case, were creditors of the défendant, its employés, and par- 
ties having contract relations with it, who are not named in the 
record, and not madè parties to the suit otherwise than as in any 
proceeding purely in rem, in which any person having an interest 
in property taken into custody may come in and contest for his 
rights. In such a proceeding, actual manual possession of the res 
is essential to the jurisdiction. This proposition is elementary, 
and as undisputable as the proposition that a man cannot grasp 
things which are beyond his reach. Manifestly, in full récogni- 
tion of this essential, the parties attempted to create jurisdiction 
by averring in the bill and admitting in the answer as a fact that 
part of the Northern Pacific Railroad is situated within the East- 
ern district of the state of Wisconsin; and we are now told that, 
this fact having been so averred, admitted, and established by the 
decree of the court based thereon, it must, for ail purposes of l'itiga- 
tion between thèse parties, and in ail jurisdictions, be taken as 
true, although in fact untrue. In réfutation of this claim, I deeni 
it proper to say that the Northern Pacific Railroad is a national 
highway, provided for by national laws, and its location is as mucli 
within the judicial knowledge of the court as any other geographi 
eal fact. To such facts, which are not dépendent for évidence of 
their existence upon the testimony of witnesses or the préservation 
of documents, the law of estoppel cannot be properly applied. It 
would certainly be an absurdity for anv court in dealing with im- 
v.69F.no.lO— 56 
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portant rigMs to be controlled by a record in which the parties 
alleged and admitted, and the court found as a fact, tlie state of 
Oregon to be situated witliin the corporate limita of the city of 
Tacoma. The facts shown by the record and within the knowl- 
edge of the court lirait the power of the court at Milwaukee, in the 
granting of relief prayed for by the original creditors' bill of Win- 
ston and others, to the appointment of receivers for the purpose of 
taking into manual possession and under control such assets of the 
défendant corporation as were movable and detached from tho 
railroad. The railroad and real estate of the défendant, being im- 
movable, could not be brought within the jurisdiction of that court. 
Neither could jurisdiction over the same be acquired by taking 
possession of such assets as money, bonds, and other securities, or 
even railroad materials or supplies, or railroad cars while migra- 
ting over other Unes. Custody of things movable, and not indis- 
pensable to the opération of the railroad, will not draw jurisdiction 
in rem over a railroad situated beyond the jurisdiction, any moro 
than it will bring the road itself within the boundaries of jurisdic- 
tion. The ruie which recognizes as the court of primary jurisdic- 
tion the one which is flrst in point of time in acquiring custody of 
one part of the line of railroad extending into more than one 
judicial district, and requires other courts to defer to the court of 
primary jurisdiction as the court of paramount authority in man- 
aging the opérations of a railroad so situated, arises from neces- 
sity, and is a rule of reason. An accurate statement of the rule 
itself excludes the idea that any court can be a court of primary 
jurisdiction, or ha^^e supremacy, in the control of a railroad situa 
ted outside of the boundaries of its jurisdiction. Necessity, which 
is the mother of the rule, is absent in such a case. The lïabilities, 
litigation, and contentions arising from the practical opération of 
a railroad, affecting the employés and patrons of the road, and the 
eommunity served by it, should, according to American ideas of 
local self-government, be adjudicatedinaforumhaving jurisdiction 
at the place where the transactions occur and the subject-matter is 
situated. Judicial process, to be of any use in protecting an estate 
and the interests of its owners, must be potential at the place where 
the estate is. Thèse considérations require each court of the 
Cnited States to exercise within its district the powers conferred 
upon it by law for the beneflt of the public, and of each individual 
having rights to be protected, untrammeled, and not controlled ex- 
cept by law and by tribunals ha^dng appellate jurisdiction to re- 
vise its judgments. To defer to the.judgment of a court of co- 
ordinate jurisdiction in the management of a railroad is justifiable 
upon the ground that without a head to control it is impossible to 
operate a continuous line of railroad, and it would be an unseemly 
spectacle for courts to seize the différent ends of a line and engage 
in a tu g of war for mastery over it, and there is no other reason 
for what is termed the "rule of comity" in such matters. When 
the reason of the rule is considered, it must be admitted, as a plain 
proposition, that a railroad extending through différent judicial 
districts, upon going into the hands of receivers, must be controlled 
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by the court of one or the other of the districts into which it ex- 
tends, and a distant court, whose process is without virtue where 
a railroad is situated, and its business transactions talœ place, is 
incompétent to manage its affairs. The utter want of power to 
protect this railroad, or conserve the interests of the people whose 
capital is invested therein, is shown in a practical way by the fact 
that when the property was menaced by the so-ealled industrial 
army, and afterwards by sympathizers with the American Eailway 
Union strike of 1894:, the court sitting at Milwaukee was not called 
upon to vindicate its authority, but the courts having jurisdiction 
within the territory traversed by the road were required to exert 
their power, and did so in numerous instances. As a further test, 
let it be supposed that the courts of the Eighth and Ninth circuits 
should assume full control of ail of the Northern Pacific property 
within the territory over which their jurisdiction extends, indé- 
pendant of the proceedings pending in the courts of the Seventh 
circuit, and then inquire what would be the conséquences to the 
railroad or its business? Would there be a collision of the forces 
emanating from the différent courts? Would any part of the 
property necessary to the opération of the railroad in its entirety 
be left unprotected? Would the courts acting thus inharmonious- 
ly présent the unseemly spectacle of grasping the ends of a 
single Une and engaging in a tug of war? To answer thèse ques 
tions correctly is but to assert that necessity for the joint and har- 
monious action of the circuit court for the Eastem district of Wis 
consin with the courts of the Eighth and ]SIinth circuits, in order to 
maintain the integrity and autonomy of the Northern Pacific Rail- 
road, is not necessary. 

The fact that the Northern Pacific Railroad Company owns a 
stub Une extending from West Superior to Ashland, in the West- 
ern district of Wisconsin, is unimportant, for the reason that the 
circuit court for the Western district of Wisconsin has never as- 
sumed supremacy as a court of primary jurisdiction in the adminis- 
tration of Northern Pacific Railroad affairs, and, so far as the 
record before us discloses, the proceedings in that court were not 
in fact commenced anterior to the proceedings in this court. The 
only fact upon which a reasonable argument in favor of the juris- 
diction of the circuit court for the Eastern district of Wisconsin to 
entertain the creditors' bill can be predicated is this, tIz. that, at 
the time of filing said bill the Northern Pacific Railroad Company 
was engaged in operating other Unes of railroad, extending into 
the Eastern district of Wisconsin, under a lease from the Wiscon- 
sin Central Railroad Company; but this fact is not suflScient to 
support the jurisdiction. The argument that, because of its con- 
trol of Unes of railroad other than its own Une, it was necessary 
to hâve its entire property, including leased railways which were 
being operated as one great railway System, under the manage- 
ment of the same receivers, is fully answered by the fact that, 
within six weeks from the date of the flrst appointment of thèse 
receivers, it was found to be not necessary for the Northern Pacific 
receivers to continue in control of the leased Unes, and sufiScient 
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reasons were shown for diacontinuing their control, and they were 
actually required, by an order of the circuit court for the Eastern 
district of Wisconsin, to surrender said leased lines. 

The mortgage foreclosure bill flled by tlie Farmers' Loan & Trust 
Company in October, 1893, after there bad been a default in the 
payment of interest on bonds secured by the mortgages for which 
said Company is the trustée, has been styled in the argument a "dé- 
pendent bill," the meaning of which is that the foreclosure suit, be- 
ing commenced after the property had gone into the liands of the 
receivers, must necessarily hang or dépend upon the case in which 
the receivers were already proceeding in the administration of the 
defendant's estate; and it is said that the cômplainant was com- 
pelled to initiate the foreclosure suit in the circuit court for the 
Eastern district of Wisconsin because the court had acquired com- 
plète Jurisdiction over the corpus of the défendant corporation by 
the proceedings in the creditors' suit. It is because of this argument 
that I hâve examined closely the grounds for jurisdiction shown by 
the record in the creditors' suit, and, for the reasons stated, it is 
my conclusion that the record shows afiSrmatively want of jurisdic- 
tion in that court, because I must regard that suit as a proceeding 
purely in rem in a court which did not hâve jurisdiction of the res. 
The foreclosure suit, viewed as a dépendent upon the creditors' bill, 
adds nothing to the jurisdiction of the court at Milwaukee, for it 
must certainly fall whenever the original case upon which it is hung 
falls. 

It has been argued that a suit to foreclose a mortgage upon a rail- 
road or other real estate is a transitory action, and the court at Mil- 
waukee acquired jurisdiction of this case by the voluntary appear- 
ance of the mortgagor and mortgagee. It is true that a mortgage 
may be foreclosed by a suit in personam in a court having jurisdic- 
tion of the parties, and such a court may, by coercive measures, 
compel the mortgagor to transfer the title to mortgaged promises 
situa ted beyond its jurisdiction. A mortgage may also be fore- 
closed in a court having no jurisdiction of the person of the mort- 
gagor, by a proceeding in rem, if it has jurisdiction of the res. The 
proceedings may be of a double nature; that is to say, both in per- 
sonam and in rem. This argues nothing, for the elementary princi- 
ple that a purely personal judgment is not valid against a person 
who has not been by due process or his voluntary appearance brought 
within the jurisdiction of the court which pronounced it remains 
in fuU vigor. And proceedings in rem are impossible in a court 
having no jurisdiction of the res. Now, as the custody, control, and 
opération of a railroad through receivers must be pursuant to pro- 
ceedings in rem, jurisdiction thereof cannot be acquired by a dis- 
tant court, although it may hâve jurisdiction to foreclose the mort- 
gage by a suit in personam. 

Many authorities hâve been cited, but none to controvert the fore- 
going proposition; In the case of Muller v. Dows, 94 U. S. 444, the 
suprême court affirmed the validity of a decree foreclosing a mort- 
gage upon a railroad situated partly in lowa and partly in Mis 
souri by the United States circuit court for the district of lowa. 
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But in tliat case, although the court rendered a decree foreclosing 
the equity of rédemption, and ordered a sale of the railroad as an 
entirety, it did not assume to transfer title to that part of tke rail- 
road situated in Missouri, but compelled tlie owner to convey the 
title; and it was the act of the mortgagor in conveying the title 
which the suprême court sustained. In commenting upon the law 
of the case, Mr. Justice Strong uses the foUowing signiflcant lan- 
guage: 

"It Is hère undoubtedly a recognized doctriEe that a court of equity, sitting 
in a State and having jurisdiction of the person, may decree a conveyance by 
him of land in another state, and may enforce the decree by process against 
the défendant. True, it cannot send its process into that other state, nor 
can it deliver possession of land in another jurisdiction, but it can command 
and enforce a transfer of the title. And there seems to be no reason why it 
cannot, in a proper case, effect the transfer by the agency of the trustées when 
they are complainants." 

The case in hand is one in which creditors and stockholders flrst 
commenced the suit for the avowed purpose of placing the opéra- 
tion of the railroad under control of a court of cbancery, and in 
which, afterwards, the trustée for the mortgage bondholders has 
commenced a second suit for the purpose of foreclosing the mort- 
gage; but in view of the time which has elapsed since the fore- 
closure suit has been pending, and the manner in which the case 
has been suiîered to slumber, the court is justiiied in saying that it 
has not been intended to really foreclose the mortgage in the usual 
manner of foreclosing mortgages. It is not the wish or purpose of 
the parties to sell the mortgaged property as an entirety, at least 
not until some scheme for reorganization can be perfected. In short, 
the real purpose of the foreclosure suit is the same as in the original 
suit of Winston and others. The case of Muller v. Dows certainly 
cannot support the claim of jurisdiction in the court at Milwaukee 
of that part of this case which is essentially a proceeding in rem. 

It is my conclusion that it is the plain duty of this court to take 
cognizance of the charges naade against the receivers and the alléga- 
tions of the défendant in asking for their removal. Although it is 
true that this court appointed Messrs. Oakes, Payne, and Rouse, 
because they had been previously appointed by another court, and 
did not, in the choice of receivers, exercise its independent judgment, 
still their appointment stands as the act of this court, and before the 
court can, consistently with justice, vacate its order appointing 
tbem, it must give them an opportunity to make full answer to the 
allégations, of the défendant contained in the affldavit of Mr. Ires. 
The court therefore orders that the case be set down for further 
hearing, upon a date to be flxed, as to questions relating to the ât- 
ness of the receivers to serve in that capacity, and the grounds for 
their removal from office set forth in said affldavit, and that, at 
least 10 days prior to the date of said hearing, they respond to said 
affidavit, by answer, pleaj et demurrer, as the; may elecL 
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UNITED STATES v. FI^OURNOY LIVB-STOCK & RBALr-ESTATB OO. 

et al. 
(Circuit Court, D. Nebraska. October 8, 1895.) 

1. Ikdiaït Lands — Ali.otments in Sevehai.ty— Lbases. 

Leases made by members of the Omaha and Winnebago tribes of In- 
dians, of lands allotted to them in severalty, under tbe acts of congres» 
of February 21, 1863, August 7, 1882, and February 8, 1887, without the 
autbority of the secretary of the interior, are whoUy void. Beck v. Real- 
Estate Ce, 12 C. C, A. 497, 65 Fed. 30, foUowed. 

2. EQDIfY— JUHISDIOTION — INADBQÛACY OF ReMEDT AT LaW. 

Egulty has jurlsdiction of a blll brought by the United States, as trustée 
for the Indians to whom lands hâve been allotted in severalty, pursu- 
ant to the treaties and acts of congress provldlng that the United States 
will hold the land so allotted in trust for the beneflt of the allottees, 
against persons who hâve illegally secured leases of such lands and taken 
possession thereof,— such bill seeking to oust such intruders, and to re- 
strain them from inducing the Indians to make further leases, and from 
Interf ering with the Indian agent in the performance of hls duties,— 
since the remedy by action of ejectment, even If such action could be 
malntained, would be inadéquate. 

S. EqUITY PlBADINO— Moi.TrPABIOCSNRSS. 

A bill In equity by the United States, as trustée for Indians to whom 
lands hâve been allotted in severalty, seeking to oust persons occupying 
such lands under void leases, and to restrain the making of other such 
leases, Is not multlfarlous, though exhiblted against persons holding un- 
der leases from différent lessors, and having no common interest in the 
suit, since the United States bave one common interest touching the mat- 
ter of the bill, arising out of the trust relation existing betvreen them and 
the Indians In regard to the lands. 

This was a suit by the United States against the Flournoy Live- 
Stock & Real-Estate Company and others to restrain the défendants 
from leasing and occupying certain Indian lands. The défendants 
demurred to the bill. 

A. J. Sawyer, U. S. Atty., and R. W. Breckenridge, for the United 
States. 
H. C. Brome and Daley & Jay, for défendants. 

SHIRAS, District Judge. In the bill flled in this case, it is 
averred: That the Winnebago tribe of Indians was originally domi- 
ciled on lands situated in the state of Minnesota. That by the pro- 
visions of the act of congress approved February 21, 1863, the prési- 
dent of the United States was authorized to take steps for the peace- 
fal removal of the tribe from that state, and to set apart for the use 
of the tribe a tract of unoccupied land, not within the limits of any 
state, and in estent at least equal to their existing réservation in Min- 
nesota. That in pursuance of this act the tribe was flrst removed into 
the then territory of Dakota, and from there, in the year 1865, it was 
removed into the then territory of Nebraska; and by a treaty made 
between the Omaha tribe of Indians and the United States, under 
date of March 6, 186,5, the Omaha tribe ceded and sold to the United 
States a tract of land from the north side of the Omaha réservation, 
to be used as a réservation for the Winnebagos. See 14 Stat. 667. 
That by a treaty made nnder date of March 8, 1865, between the 
United States and the Winnebago tribe (see 14 Stat 671), the latter 
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tribe ceded to the United States ail their title, rigM, and interest in 
the réservation occupied by them at Usher's Landing, in the territory 
of Dakota, the cession being made in considération of the agreement 
on part of the United States "to set apart for the occupation and 
future home of the Winnebago Indians, forever, ail that certain tract 
or parcel of land ceded to the United States by the Omaha tribe of 
Indians on the 6th day of March, A. D. 1865, situated in the territory 
ofNebraska * * *"; the United States further agreeing "to erect 
on said réservation an agency building, schoolhouse, warehouse, and 
«uitable buildings for the physician, interpréter, miller, engineer, 
carpenter, and blacksmith, and a house 18x24 feet, one and a half 
stories high, vi^ell shingled and substantially finished, for each chief." 

It is further averred in said bill that in the act of congress, ap- 
Tproved Februarj^ 21, 1863, it was provided that when the tribe should 
be removed to the new réservation the secretary of the interior might 
allot to said Indians lands in severalty, which they may cultivate and 
improve, "which lands, when allotted, shall be vested in said Indian 
and his heirs without the right of aliénation, and- shall be evidenced 
by patent"; it being further declared in said act "that said Indians 
«hall be subject to the laws of the United States and to the criminal 
laws of the state or territory in which they may happen to réside. 
They shall also be subject to such rules and régulations as the sec- 
retary of the interior may prescribe; but they shall be deemed in- 
capable of making any valid civil contract with any person other than 
a native member of their tribe without the consent of the président 
of the United States." And it is alleged that under the provisions 
of this act, in the year 1871, about 1,000 acres of land were allotted 
to individual Indians. 

It is further averred: That on the 8th of February, 1887, congress 
passed an act entitled "An act to provide for the allotment of lands 
In severalty to Indians on the varions réservations and to extend the 
protection of the laws of the United States and the territories over 
the Indians and for other purposes." That under the provisions of 
this act a large body of land embraced within, and forming a part of, 
the réservation in Nebraska, has been allotted to individual Indians, 
such allotments being approved by the secretary of the interior in 
September, 1893; the patents being issued in December, 1893, and 
each patent containing the récital that "the United States of Amer- 
ica, in considération of the premises, and in accordance with the pro- 
visions of the 5th section of said act of congress of the 8th of Febru- 
ary, 1887, hereby déclares that it does and will hold the land thus 
allotted (subject to ail the restrictions and conditions contained in 
«aid 5th section), for the period of twenty-flve years, in trust for the 
sole use and benefit of the allottee named therein." 

It is further averred in said bill: That in the treaty between the 
Omahà Indians and the United States concluded March 6, 1865, it 
"was provided that ail laws passed, or which may be passed, by con- 
gress, regulating trade and intercourse with the Indian tribes, shall 
liave full force and effect upon the Omaha réservation, and that no 
white person, except such as shall be in the employ of the United 
^States, shall be allowed to réside or go upon any portion of said 
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réservation without the written permission of the BUpeiintendent of 
Indian affaira, or the agent of said tribe, and that no lands assigned 
in severalty to any Omaha Indian shall be aliened, or otherwise dis- 
posed of, except to the United States, or other members of the tribe, 
under such rules and régulations as shall be prescribed by the sec- 
retary of the interior. That on the 7th of August, 1882, congress 
passed an act providing for allotments in severalty to the members 
of the Omaha tribe, the sixth section of said act providing "that the 
United States does and will hold the land thus allotted, for the pe- 
riod of twenty-flve years, in trust for the sole use and beneât of the 
Indian to whom such allotment shall hâve been made, or, in case 
of his decease, of his heirs, according to the laws of the state of 
Nebraska, and that at the expiration of such period the United States 
v^ill convey the same by patent to said Indian, or his heirs, as afore- 
said in fee, discharged of said trust, and free of ail charge or in- 
cumbrance whatsoever. And if any conveyance shall be made of 
the lands set apart and allotted as herein provided, or any contract 
made touching the same, before the expiration of the time above 
mentioned, such conveyance and contract shall be absolutely null 
and void." That under the provisions of this act a large quantity of 
the lands in said réservation were allotted to individual Indians of 
the Omaha tribe, and patents issued therefor, each patent reciting 
the stipulation contained in the sixth section of said act. 

It is further averred in said bill that there was no provision made 
by treaty, act of congress, or otherwise, for the leasing of any lands 
assigned or allotted to Indians in severalty, or held in common, other 
than to native members of their respective tribes, until the passage 
of the act of congress adopted February 28, 1891, amendatory of the 
act of February 8, 1887, which conferred power on the secretary of 
the interior to prescribe rules and régulations for the leasing of 
lands allotted to Indians whenever, by reason of âge or other disa- 
bility, the allottee was not able to occupy or improve the lands as- 
signed to him. 

It is further averred that said Omaha and Winnebago tribes of 
.Indians hâve always been, and now are, under the charge and control 
of an Indian agent, who is under the direction of the commissioner 
of Indian affairs; that the présent agent for said tribe is William H. 
Beck, captain in the tenth cavalry, United States army, who was 
appointed in June, 1893, by the président of the United States, pur- 
suant to the act of congress of July 13, 1892, which authorized the de- 
tailing army ofScers for such duty and service. , 

It is then charged in said bill that in the year 1888 one John S. 
Lemmon,, in violation of law, commenced leasing portions of the 
Winnebago réservation from the Indians to whom allotments had 
been made; that subsequently the Flournoy Live-Stock & Beal- 
Estate Company was organized, of which corporation said Lemmon 
was and is président; that Lemmon assigned to the company the 
leases previously taken by him, and the company proceeded to take 
a large number of additional leases in the years 1890~91, running 
from ûve to ten years, the whole amount thus leased amoUnting to 
fully 37,000 acres; that John B.Careyand several other parties, named 
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in the bill hâve, in violation of law, leased of individual members of 
the Omaha and Winnebago tribes several thousand acres of lands 
allotted in severalty under the acts of congress hereinbefore re- 
cited; and that thèse parties, including the Plournoy Live-Stock 
& Real-Estate Cîompany, hâve sublet thèse lands to a large number 
of persons named in the bill, who are now in actual possession of said 
lands. 

It is further charged that ail the leases thus made were taken by 
the named parties in open violation of law, contrary to the rules and 
régulations adopted by the interior department relative to the leas- 
ing of allotted lands, and against the protests of the présent agent 
of said tribes and his predecessors; that the parties in possession 
are cultivating the lands for their own beneflt; that they refuse to 
vacate the same, and whoUy refuse to recognize the rights and power 
of the United States over said lands, as trustée for said Indians; 
that the présence of the named parties upon said lands, under the 
circumstances detailed, is inimical to the best interests of the In- 
dians, subversive of the just authority of the United States, and a 
direct interférence with the control of the department of the in- 
terior, through the <îommissioner of Indian affairs and the agent for 
said tribes, bver said lands and the réservation of which they form 
part, and also greatly interfères with the efforts of the United States 
govemment to civilize said Indians, and to prépare them for and ad- 
vance them in the rights and duties of citizens of the United States. 

It is further charged in said bill that in an action in equity 
brought by the Flournoy Live-Stock & Real-Estate Company v. 
William H. Beck, in the United States circuit court for the district 
of Nebraska, and thence appealed to the circuit court of appeals for 
the Eighth judicial circuit (12 C. G. A. 497), it was held and ruled 
that the leases obtained by the named company were wholly void; 
that nevertheless the said company, and parties holding under it, 
continue to assert title to said leased lands, and refuse to vacate the 
same; that the company continues to sublet the lands unlawfully 
held by it, and encourages the occupation of the lands in question 
by the parties to whom it has leased the same. In the bill is to be 
found a full description of the lands thus claimed to be unlawfully 
leased and occupied, together with a statement of the several parties 
in possession of said lands under said leases, thus alleged to be 
wholly void and illégal. The Flournoy Company and the other 
parties named, in number 231, are made parties défendant to the bill, 
and a mandatory injunction is prayed, restraining the défendants 
f rom interf ering with the Indian agent in the discharge of his officiai 
duties in connection with the lands of said réservations set apart 
for the Omaha and Winnebago tribes of Indians; from in any man- 
ner inciting or inducing any of said Indians to lease or otherwise 
contract about said lands without the consent of the Indian agent, 
under the rule^ and régulations of the secretary of the interior; com- 
manding them to immediately vacate ail lands held in possession 
by them ; and restraining them from entering upon any of said 
lands, or from leasing or contracting about them, in violation of law. 

To the bill demurrers on behalf of the défendants hâve been in ter- 
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posed, and upon the questions thus pirèsented tHe case is now bef ore 
the court. The grounds of demurrer, briefly stated, are that the 
plaintiff haâ a full and adéquate remedy at law, and therefore there 
is not jnrisdiction in equity; that the bill is multifarious, in that it 
is exhibited against a nuinber of défendants, for several and distinct 
and independent matters; and, flnally, that the allégations of the 
bill do not show that the plaintifE is entitled to the relief sought. 

In support of the flrst ground stated, to t\ it, that à court of equity 
has not jnrisdiction, because the remedy at law is adéquate, it is ar- 
gued that the United States could institute an action in ejectment 
against each one oif the several named parties in possession of the 
leased lands, and in that way oust them from possession, in case it 
were decided that the leases were void. The action of ejectment is one 
which lies to regain possession of realty, with damages for the un- 
lawf ul détention. The right of présent possession of the lands in 
question is in the Indians, and not in the United States. The title 
is held by the government in trust for the Indians, and it is, to say 
the least, extremely doubtful whether the United States could main- 
tain an action of ejectment based upon the assertion of a right to 
immédiate possession. But, if such action might be maintained, 
a judgment therein would fall far short of afîording the full measure 
of relief sought for in the présent suit. The theory of the bill is 
that the United States is a trustée for the Indians, and holds the 
title of the lands in trust for them, and, by force of the treaties 
with them, is charged with the performance of certain duties to- 
wards them, and that there exists a trust relation of a high and 
délicate character, and that, for the proper performance of thèse 
trust duties, it is necessary that the défendants should not only 
be ousted from the possession of the leased lands, but that the de- 
fendants should be restrained from inducing the Indians to make 
further leases of any portion of the réservation, and from interfering 
with the Indian agent in the performance of his duties. The bill 
seeks the aid of the court, as a court of equity, to assist in the 
proper performance of trust duties and obligations, and to protect 
the rights of the Indians, and the relief sought to that end is not 
available in an action at law; and therefore it cannot be held that 
the équitable jnrisdiction is barred because of the existence of an 
adéquate remedy at law. Thus, in Kilbourn v. Sunderland, 130 
U. S. 505, 9 Sup. et. 594, it is said, "The jurisdiction in equity at- 
taches unless the légal remedy, both in respect to the final relief and 
the mode of obtaining it, is as efficient as the remedy which equity 
would confer under the same circumstances." 

The second ground of demurrer i s that the bill is multifarious, 
because it is exhibited against a large number of défendants who 
hold under différent leases, executed by différent lessors, and that 
there is no common interest justifying the bringing the one suit, 
instead of separate proceedings against each défendant. 

In Walker v. Powers, 104 U. S. 245, it is said : 

"By multifariousness 'is meant the improperly Joinlng ïn one bill distinct 
and Independent matters, and thereby confounding them; as, for example, 
the uniting in one bill of several matters, perfectly distinct and unconnected^ 
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against one défendant, or the demand of several matters, of a distinct 
and independent nature, against several défendants, in tbe same bill.' Story, 
Eq. PI. § 271." 

In the case at bar the complainant's right of action is based upon 
the trust relation existing between the United States and the In- 
dians in regard to the lands in question, and there is therefore a 
common interest and a common question, as against ail the défend- 
ants; and therefore the bill will not be held to be multifarious, being 
within the rule stated in Story, Eq. PL § 285, to wit: 

"Anotlier exception to the gênerai doctrine respeeting multifariousness and 
misjoinder, wlilch lias already been alluded to, is wlien tlie parties (eitlier 
plaintiffs or défendants) liave one common interest touching the matter of 
the biil, although they ciaim under distinct titles, and hare independent In- 
terests" (in which event the objection of multifariousness will not be sus- 
tained). 

The last and principal ground of demurrer is that the plaintiff is 
not entitled to the relief prayed for upon the showing made in the 
bill, in support of which it is contended: (1) That the Indians to 
whom the lands hâve been allotted in severalty are no longer tribal 
Indians; are not, therefore, under the control of the agent, either as 
to person or property; that thèse Indians are citizens of the United 
States, and bave ceased to be wards of the national government. 
And (2) that the leases executed by thèse Indians are valid, and the 
possession of the défendants, based thereon, is lawful. 

In the sixth section of the act of congress of February 8, 1887 (24 
Stat. 388), it is declared that every Indian born within the United 
States, to whom allotment of lands in severalty has been made under 
the provisions of that or any other act of congress, or under any 
treaty, shall be deemed to be a citizen of the United States, and en- 
titled to ail the rights, immunities, and privilèges of citizenship, with- 
«ut in any manner impairing or otherwise affecting the right of such 
Indian to tribal or other property. The argument in support of the 
demurrer, in effect, goes upon the theory that citizenship of the alot- 
tee is inoonsistent with any resfraint upon the right of aliénation of 
the lands allotted in severalty. The error of this assumption is 
clearly shown in the opinion of the court of appeals in the case of 
Eeal-Estate Oo. v. Beck, already cited. The instances in which the 
United States has conferred an interest in lands upon citizens, but 
subject to a restraint upon aliénation, are numerous, and it has never 
been held that a restriction upon the right of aliénation is so incon- 
sistent with citizenship that the two cannot coexist. The right to 
alienate lands is denied to minora, and yet, during their minority, they 
may be citizens of the United States, with ail the privilèges and 
rights conferred thereby. It is to be expected that in the effort to 
advance the Indian from his semi-savage condition, and to change his 
tribal condition into individual citizenship, many anomalous situa- 
tions will arise, which must be viewed in the light of ail the législa- 
tion upon the same subject, including the treaties made with the 
several tribes. 

The fact, urged in arçument, that under the laws of the state of 
Nebraska the Indians in question, to whom lands hâve been assigned 
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in severalty, Lave the right to vote and to hold office, does not nec- 
essarily show that the govemment of the UnitàJ States no longer 
owes them any duty of protection in regard to tlie réservation lands, 
and no longer possesses any power of control over them as a tribe. 
In the act of congress of February 8, 1887, which déclares that In- 
dians holding lands allotted in severalty are to be citizens of the 
United States, we find the express exception that such citizenship 
shall exist "without in any manner impairing or otherwise affecting 
the right of any such Indians to tribal or other property." It will 
also be borne in mind that not ail of the Omaha and Winnebago In- 
dians are living upon lands allotted in severalty, nor hâve ail the 
lands embraeed within the boundaries of the réservation been thus 
allotted. By the express terms of the treaties made with thèse In- 
dians, the United States assumed the duty of preserving the réserva- 
tions for the use, oocupancy and beneflt of the Indians, and this duty 
is still incumbent upon it; and it is also the f act that the United 
States still recognizes the continued existence of the Omaha and Win- 
nebago tribes. In thè absence of direct congressional action on the 
subject, it is for -the executive branch of the government, acting 
through its appropriate channels, to détermine when a given tribe of 
Indians, or any portion thereof, has so far advanced in civilization, 
lias so far abandoned the habits of savage, or semi-savage life, and 
has so far adopted the customs, laws, and mode of life obtaining 
among the white people, that the United States can safely, and in 
justice to the inhabitants of the région wherein they dwell, as well 
as with safety and in justice to the Indians themselves, and with due 
regard to the treaty obligations assured to them, terminate ail fur- 
ther control over such Indians, and leave them to the protection only 
of the gênerai laws of the country. It is not for the individual 
white citizen, living upon the Indian réservation or in its neighbor- 
heod, to assume to détermine this question, and, having determined 
it to suit his own views, then to assert his right to deal with the In- 
dian, with regard to the réservation lands, in utter disregard of the 
rules and régulations of the department, and in direct conflict with 
the provisions of the acts of congress. Upon the face of the bill it 
is made clear that the United States still recognizes the existence 
of the Omaha and Winnebago tribes, and the continuance of the 
treaty duties assumed to them in the matter of protecting them in the 
use of the réservation lands; and the court is not justifled in holding, 
as a matter of law, that thèse duties hâve been terminated because 
a part of the Indians hâve received allotments of lands, and by rea- 
son of that fact are recognized as citizens of the United States. 

It is further urged in argument that lands allotted in severalty 
cease to be parts of the "Indian country," as that phrase is used in 
the statutes of the United States. Whatever may be the relation 
of the allotted lands to the so-called Indian country, with respect to 
other provisions of the statutes, such as those regulating the sale of 
intoxicatîng liquors and the like, there can be no question that the 
title of thèse lands remains in the United States; that they form 
part of the lands set apart aâ a réservation for thèse Indians by the 
treaties made with thèse tribes; and that the duty, and consequently 
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the power, belongs to the United States to take whatever steps are 
necessary for the proper performance of tlie obligations existing upon 
the part of the United States with regard to thèse lauds. It cannot 
be questioned that the power of the United States government .over 
the Indian tribes is paramount and suprême. U. S. v. Kagama, 118 
U. S. 375, 6 Sup. et. 1109. If the United States, by a treaty duly 
made with an Indian tribe, has assumed a given duty or obligation 
to the Indians, the power exists to properly perform this duty within 
the boundaries of the states, as well as within the territories. The 
power to enforce its laws, and the treaties made by it, in pursuance 
of the provisions of the constitution, is paramount and suprême, and 
rests upon every foot of soil within the national boundaries. Ex 
parte Siebold, 100 U. S. 371; In re Neagle, 135 U. S. 1, 10 Sup. Ct. 
658; In re Debs, 158 U. S. 564, 15 Sup. Ct. 900. Whether the allotted 
lands continue to form part of the Indian country, — upon which 
question I express no opinion, — is a wholly immaterial question. By 
the express terms of the treaty made with the Indians on the 8th 
of March, 1865, the United States solemnly stipulated "to set apart 
for the occupation and future home of the Winnebago Indians, for- 
ever, ail that certain tract," etc. If the executive branch of the gov- 
ernment deems it necessary, for the proper performance of this treaty 
stipulation with the Indians, to forbid the occupancy of thèse lands by 
white men, it has the right so to do, especially in view of the f act that, 
in ail the législation touching the same, congress has uniformly pro- 
hibited the aliénation of the lands, and has expressly declared that ail 
contracts between the Indians and i)ersons not native members of the 
tribe shall be wholly nuU and void. Even if it should be the fact 
that the Indians living upon the allotted lands are no longer to be 
deemed tribal Indians, but hâve in fact reached the full measure of 
citizenship, and if it should be held that the allotted lands no longer 
form part of the Indian country, it would be no less true that the 
United States had agreed that thèse lands should be set apart for 
the occupancy and benefit of the Indians, and that the congress of 
the United States, when it authorized the allotment of lands in 
severalty, had forbidden the aliénation of the lands for the period 
of 25 years, with the modiflcation that in case of the disability of 
an allottee, by âge or otherwise, to cultivate the land allotted, the 
same might be leased under rules and régulations prescribed by the 
secretary of the interior; and it is clearly the duty of the United 
States to prevent the aliénation of the lands during the period nam- 
ed, and to préserve them for the use and occupancy of the Indians, 
and to that end it may rightfully forbid the occupancy of the lands 
by persons not members of the tribes. 

It is also asserted in argument that the leases taken by the Flour- 
noy Company and other défendants f rom the Indians to whom allot- 
ments hâve been made are valid, and that thèse lessees, and those 
holding under them as subtenants, cannot be rightfully dispossessed. 
It is averred in the bill that the Plournoy Company had brought a 
bill in equity in this court against William H. Beck, to restrain him 
from interfering with the possession of thèse lands under the leases 
in question, and that the court of appeals for this circuit had held 
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the Isases to be whoUy void. The opinion of tlie court of appeals 
will be found in 12 C. C. A. 497, 65 Fed. 30, and it is therein held 
that thèse leases were taken in open and known violation of the law. 
It i8 claimed in argument that an appeal to the suprême court of the 
United States has been taken from the décision of the court of ap- 
peals, and therefore the question cannot be deemed to be finally de- 
termined, and especially as against the défendants who do not claim 
under the Flournoy Company. It is true that, as an adjudication, 
the ruling of the court of appeals may not be binding upon the de- 
fendants who do not hold under the Flournoy Company; but the 
opinion is an authoritative déclaration of the judgment of the court 
of appeals upon the gênerai question involved, to -which due con- 
sidération must be given, eren if it be true that an appeal may hâve 
been taken therefrom. But, if it be true that the question is still 
open to discussion, I can only say that in my judgment the conclu- 
sions reached in that case — to wit, that the citizenship bestowed upon 
the Indians to whom lands had been allotted in severalty vpas in no 
way inconsistent with the restriction imposed upon their title, and 
that under thèse restrictions the leases in question are vpholly void 
— are fully sustained by the provisions of the acts of congress here- 
inbefore recited, and that the correctness thereof cannot be success- 
fully questioned. It thus appears that the leases under which the de- 
fendants claim the right to the possession of the lands allotted in sev- 
eralty are wholly void, having been taken in direct violation of the 
provisions of the acts of congress under which the allotments in sev- 
eralty were made; that the occupancy of the lands and the cultiva- 
tion thereof by the défendants is wholly inconsistent with the pur- 
pose for whioh the lands were originally set apart as a réservation 
for the Indians, and with the object of the government in providing 
for allotments in severalty; that such occupancy is held contrary to 
the rules and régulations of the department of the interior, and is 
held, not for the beneflt, protection, and advancement of the Indians, 
but for the benefit of the original lessees and their subtenants; that 
such occupancy of said lands by the défendants results in antagoniz- 
ing the authority and control of the government over the Indians, 
and is clearly detrimental to their best interests, and materially in- 
terfères with the rules and régulations of the department charged 
with the duty of carrying out the treaty stipulations under which 
the land forming the réservations was set apart for the beneflt and 
occupancy of the Indians. Having assumed the duty of securing 
the use and occupancy of thèse lands to the Indians, and being char- 
ged with the duty of enforcing the provisions of the acts of congress 
forbidding ail aliénations of the lands until the expiration of the pe- 
riod of 25 years after the allotment thereof, the government of the 
United States, through the executive branch thereof, has the right 
to invoke the aid of the courts, by mandatory injunction and other 
proper process, to compel parties wrongfully in possession of the 
lands held in trust by the United States for the Indians to yield the 
possession thereof, and to restrain such parties from endeavoring to 
obtain or retain the possession of thèse lands in violation of law. It 
follows that the demurrer to the bill must be and is overruled upon 
the merits. 
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PILGRIM et aL v. BECK et aL 
<01rcult Court, D. Nebraska. October 8, 1895.) 

IrôUit Lawds— Allotments ik Sbveraltt— Leases. 

Leases made by the Indlans of lands In the Wlnnebago' Indian resw- 
vatlon, allotted to them In severalty under the acts of congress provld- 
Ing therefbr, are absolutely vold; and nelther such leases, nor occupancy 
and plantlng of crops upon the lands by the lessees or their subtenants, 
glve to the occupants any rlght to restraln the officers of the govern- 
ment from removlng them from such lands. Beck y. Real-Estate Co.. 
12 O. C. A. 497, 65 Fed. 30. foUowed. 

This was a suit by Robert Pilgrim and othera against William H. 
Beck, United States Indian agent at tlie Winnebago Indian reserra- 
tion, and others, to restrain him from removing complainants from 
certain lands. Défendants demurred to the bill. 

Daley & Jay and H. C. Brome, for complainanta 
A. J. Sawyer, U. S. Dist Atty., and R W. Breckenridge, for de- 
fendants. 

SHIRAS, District Judge. This case was begnn in the district 
court ofThurstoncounty,Neb., — ^the pétition being filed therein on the 
17th day of July, 1895, — and was thence removed into this court upon 
the pétition of the défendants. On behalf of complainants, it is averred 
that they are residing upon certain lands, which hâve heretofore been 
assigned in severalty to sundry members of the Winnebago tribe of 
Indians; that after allotment had been made the Indian allottees 
entered into a contract with the Flournoy Live-Stock & Real-Estate 
Company for the lease of thèse lands for the period of flve years; 
that said company was a corporation organized under the laws of 
the State of Nebraska, for the purpose of bringing under cultivation 
as many as possible of the réservation lands that were tributary 
to the village of Pender and Emerson; that, in pursuance of the 
policy of the company, it was made known to the Indians that the 
company were willing to lease lands along the western part of the 
Winnebago réservation, with the intention of having the same im- 
proved and made more productive and valuable, and put in such con- 
dition that the Indian owner might obtain a large annual rental 
therefrom, and, whether successful in this intention or not, they 
would pay the Indian owner some small annual rental for his land, 
which rental would be increased in case the company was successful 
in re-leasing the lands for agricultural purposes; that the company 
has obtained leases of lands, from the Indian owners, extending over 
a distance north and south of 10 miles, and east and west of 15 
miles; that the company has secured, as sublessees, a large number 
of thrifty tenants, who hâve broken up a large part of their holdings, 
80 that in the year 1895 there are under cultivation aboot 25,000 
acres, covered with luxuriant crops. 

The bill, after setting ont the names of the individuals in occu- 
pancy of the lands as tenants, and the descriptions of the particular 
parcels occupied by each named tenant, and that many of them are 
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residing on thèse lands in houses pf their own construction, with 
barns, yards, and otHer improvements, then avers that William EL 
Beck is the duly-appointed acting Indian agent at tlie Winnebago 
réservation, haring charge of the United States property thereon, 
and the management of the business transactions between the 
United States and the Winnebago Indians; that said Beck has great 
influence over and with many of said Indians; that said Beck has 
appointed others of the nàmed défendants members of the Indian 
police, and, through their agency, has, already removed some of the 
tenants from said leased lands, and threatens to remove others; 
that thereby plaintiffs are put in fear of their lives, and are harassed, 
annoyéd, and delayed in harvesting their crops, the right so to do 
being claimed under the leases af oresaid, the validity of which ia 
denied by said Agent Beck. The prayer of the bill is to the effect 
that a temporary injunction be at once granted, to be made perpét- 
uai at the hearing, restraining said Beck, and ail parties acting 
under him, from in any manner interfering with the plaintiffs in 
regard to thèse lands, or the crops growing thereon; to restrain the 
défendants from making, or pretending to make, any contracts re- 
specting the occupation and use of said real estate, and from leas- 
ing, or exercising any Jarisdiction in référence thereto, or from giv- 
ing any directions to the Indian police in regard to said lands or 
the crops thereon, or the persons claiming possession thereof. The 
demurrer présents the question whether, upon the facts recited in 
the bill, the complainants are entitled to any relief whatever. 

The right and equity of complainants are based upon the alléga- 
tions that the lands in question, being part of the Winnebago réser- 
vation, were allotted in sevcralty to individual Indians, under the 
acts of congress making provision therefor ; that the Indian allottees 
were ihduced to lease the lands to the Flournoy Company, who in 
turn hâve sublet the same to complainants; that the complainants 
hâve put the lands into cultivation, hâve growing crops thereon, 
and are entitled to continue in occupancy of the lands until the ex- 
piration of their leases, with the right to harvest their crops. 

In the case of U. S. v. Eeal-Estate Co. (pending in this court, and 
just decided) 69 Fed. 886, it is adjudged, following the ruiing of 
the circuit court of appeals for this circuit in the case of Beck v. 
Real-Estate Co., 12 C. G. A, 497, 65 Fed. 30, that the leases executed 
by the Indian allottees of lands in severalty in the Omaha and 
Winnebago réservations are absolutely void, and theref ore convey no 
title, right, or interest to the lessees named therein. It, of neces- 
sity, follows that the complainants herein hâve wholly failed to 
show any légal right to the occupancy of the lands described in the 
bill, and their claim based upon alleged or supposed equities is 
equally without solid foundation. An examination of the treaty 
made with thèse Indians, whereby the United States set apart this 
réservation for the use, occupancy, and beneflt of the Indians, and 
of the acts of congress providing for. the settling of the Indians upon 
lands allotted in severalty, clearly shows that the object and pur- 
pose of the government, operating through the interior department, 
was and is to train the Indians in habits of industry; to teach them 
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how to cultivate the soil; and thus gradually prépare them for com- 
plète Personal independence. The performance of this work is pri- 
marily committed to the interior department, which in turn opérâtes 
through the commissioner of Indian affairs and the Indian agents 
appointed for the différent tribes. The primary duty imposed upon 
the department is to develop the Indian in civilization; to make him 
self-supporting, and fit him for ultimate absorption into the mass of 
onr people; and it is to this end that the lands of the réservation are 
placed under control of the interior department. In the bill filed 
berein it is averred that the Flournoy Company is a corporation or- 
ganized for the purpose of bringing under cultivation as many as 
possible of the réservation lands that are tributary to the villages 
of Pender and Emerson. The mode by which this was to be accom- 
plished was by indueing the Indians to lease their lands to the Com- 
pany, which in turn would place in occupancy thereof persons not 
members of the tribe. In other words, it is the avowed purpose of 
this Company to lease the lands, so as to place thereon white men, 
instead of the Indians, thus practically nullifying the main object 
of allotting lands in severalty to the Indians. If the Flournoy Com- 
pany should be permitted to carry out the object and purpose for 
which it was created, according to the averments of the bill, it would 
resuit that in a short time ail the valuable lands in the réservation 
would be in the occupancy of white men, and the Indians, instead of 
being trained in habits of industry, and taught to earn their living 
by cultivating the soil, would either be reduced to mendicancy, or, 
if the company should perform its promise to secure the payment of 
fair rentals to the Indian allottees, would be living on their rentals, 
in a state of idieness. It would seem, from the averments of the 
bill, that the complainants entertain the view that the purpose of 
the government in providing for the allotment in severalty of the 
réservation lands was to secure the rapid development of the lands; 
and hence it is averred in the bill that the Indians were without the 
necessary teams and farming implements for breaking and tilling 
the land and securing the fullest value therefrom, and therefore the 
company was organized, not to supply the Indians with the lacking 
teams and implements, and thus to enable them to cultivate the land, 
but to supplant the Indian in the occupancy of the lands, in order 
that they might be made productive. In brief, the purpose of the 
company was to secure the rapid development of the lands, by placing 
thereon tenants already civilized and accustomed to cultivating the 
soil, — such development being for the beneflt of the tenants, the 
company, and the towns of Pender and Emerson, — whereas the pur- 
pose of the government was to carry out its treaty stipulations with 
the Indians, and, further, to develop the Indians in civilization; to 
educate them into habits of industry; and, by teaching them to prop- 
erly cultivate the soil and draw their living therefrom, to give the 
lands allotted in severalty such a practical value in their eyes that 
ultimately they might be safely invested with the right to dispose 
of their holdings. The purpose of the Flournoy Company was and 
is to develop the lands, regardless of the effect upon the Indians. 
v.69F.no.lO— 57 
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The purpose Of the government is to develop the Indians, and to use 
the lands for that end. In effect, the theory of the bill is that the 
Flournoy Company and its sublesseea are entitled to the aid of a 
court of equity for their protection, as against the efforts of the 
government to carry ont its duty to thèse Indians. 

If this bill should be maintained, and the relief therein prayed for 
should be granted, the practical resuit would be that the Flournoy 
Company would be placed in charge of the réservation in question, 
and the United States would be ousted f rom ail control over the same. 
When the leases of the aJlotted lands were taken, the Flournoy Com- 
pany, and ail others foUowing its example, knew that, under the 
express provisions of the acts of congress providing for the allot- 
ments in severalty, an absolute restriction against aliénation by the 
allottees was enacted, and ail power to contract about the same was 
denied, until thé lapse of the 25 yeara of occupancy provided for in 
the statutes% Thèse parties knew, therefore, liât the leases obtain- 
ed from the Indians were wholly void, and absolutely worthless. 
When the présent bill was flled the décision of the court of appeals 
in the case brought by William H. Beck et al. against the Flournoy 
Live-Stock & Eeal-Estate Company had been rendered, in which it 
was held that thèse leases were void; the opinion in that case hav- 
ing been filed December 10, 1894. Under thèse circumstances, it 
must be held that when this bill was flled the complainants knew 
that the leases under which they held had been taken, not only with- 
out authority of law, but in absolute défiance of the express provi- 
sions of the acts of congress; that the invalidity thereof had been 
judicially adjudged by a court of compétent jurisdiction; that the 
continued occupancy of the lands by the tenants was without war- 
rant of law, and was in direct conflict with the control over thèse 
lands vested in the interior department of the government. This 
being true, it follows that no equity is created in complainants by 
the fact that they hâve cultivated thèse lands during the season of 
1895 which justifies the court in sustaining the présent bill for their 
beneflt. It may be true that many of the subtenants hâve been in 
fact misled by the représentations made by the Flournoy Company, 
or its oflQcers, in regard to their rights, and that they bave relied 
thereon, but such représentations are not chargeable against the 
United States. The bill not only wholly fails to show any légal right 
to the o«cupancy of thèse lands on part of the complainants, but in 
fact affirmatively shows that this occupancy, and the leases upon 
which it is based, are held in violation of the laws of the United 
States, and in open défiance of the authority of the United States 
over a subject-matter within the paramount control of the national 
government; and there is no ground upon which the court can give 
any considération to the fact that the complainants bave planted 
and cultivated the crops now growing on thèse lands. The man- 
agement and control of thèse lands for the beneflt of the Indians is 
in the hands of the department of the interior, and it is for the offi- 
ciais of that department to give weight to any equities or considéra- 
tions of hardship that may exist in favor of any of the complainants 
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herein. The Indian agent, acting under the instructions of the de- 
partment, is charged with the duty of protecting the interests of the 
Indians, and it is not for the court to interfère with his action on 
the ground of hardship to the complainants. The demurrer is there- 
fore sustained, and the bill is dismissed, as being without law or 
equity to support it, at cost of complainants. 



UNITED STATES v. OREGON & O. R. OO. et ai 

(Circuit Court, D. Oregon. Septembcr 9, 1895.) 

No. 1,982. 

1. Pdbiic Land8— Exclusion from Gbant. 

It Is not necessary, in order to exclude lands from the opération of a 
grant by congress In aid of a railroad company, that title to sucli lands 
should bave passed to another company, but it is suffleient if such lands 
hâve been in any way segregated from the public domain, so as to indi- 
cate an Intention to exclude them from the grant. 
3. Samb. 

By an aet of July 2, 1864, congress granted lands to the N. P. R. Co., 
in aid of the construction of a Une whose gênerai location was defined In 
the act In 1865 the N. P. Co. flled a map of gênerai location, which was 
rejected by the land office because wrongly supposed to be not sufflclently 
deflnite; and in 1870 the company filed another map, which was accepted, 
and the lands indicated by it withdrawn from entry. Eeld that, by the 
grant to the N. P. Co., the land within the Umits where its road, as de- 
flned by the act and by the maps, might possibly be definitely located, 
was so far segregated from the public domain as to be excluded from a 
subséquent grant to another company. Carr v. Qulgley, 13 Sup. Ct. 961, 
149 TJ. S. 652, distinguished. 

John M. Gearin and George H. Williams, for the United States. 
W. D. Fenton and L. E. Payson, for défendants. 

GILBEET, Circuit Judge. By this suit the United States seek 
to cancel certain patents issued to the Oregon & Calif ornia Railroad 
Company of lands within the state of Oregon claimed by said com- 
pany to hâve been earned under the terms of the act of congress 
of July 25, 1866, granting it lands to aid in the construction of a line 
of railroad beginning at Portiand, in the state of Oregon, and run- 
ning tbence south to the southern boundary of the state. It is al- 
leged in the bill that the same lands had been granted to the North- 
ern Pacific Eailroad Company in the grant to that company of July 

2, 1864, and hence were not within the purview of the later grant. 
The cause was first heard upon a demurrer to the bill, and many of 
the questions involved in the suit were at that time considered and 
disposed of. U. S. v. Oregon & C. R. Co., 57 Fed. 890. The case 
now comes on to be heard upon the issues thereafter made by the 
answer of the défendant corporation, and the proofs which were 
thereupon taken. 

It is shown that the map flled by the Northern Pacific Eailroad 
Company on the 13th day of August, 1870, and which, upon the 
décision of the demurrer, was assumed to be a map of deflnite loca- 
tion, was not such, but was a map of the gênerai, route of the line 
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of that çompany's road. Upon that fact, so established by the proof, 
and riot disputed by the complainant, it is now urged by the défend- 
ants that the land in controTersy in this suit passed to the Oregon 
& California Eallroad Company, by virtue of its grant. Its conten- 
tion is that the lands never were taken from the public domain by 
thé grant to the Northern Pacific Railrcad Company, for the reason 
that the title never passed to that Company, and that such title 
could never pass until there was a deflnite location of the road; 
that by the act of definitely locating the line the grantee of the 
railroad lands sélects the granted lands from the mass of public 
lands among which it has the right to choose, and désignâtes those 
to whjch the title passes, and that, without such deflnite location of 
line and conséquent sélection of lands, no title is vested ; that, not- 
withstanding the settled doctrine of the décisions that the grant is in 
prîesenti, it is nevertheless not in prîesenti, as to any particular lands, 
until, by the act of the grantee, it is made certain what lands are to 
be taken. It is proven that there was never a deflnite location of the 
branch line of the Northern Pacific Kailroad. The lands in con- 
troversy in this suit lie within the place limits of a line of road 
such as that indicated by the maps of gênerai route of 1865 and 
1870. The décision of the case on final hearing must therefore 
dépend upon the effect of the language of the act granting land in 
aid ofthe branch line, and the flling of the preliminary maps of 
that line. 

It is unnecessary hère to repeat the language of the grant, f urther 
than to say that it was a grant of public lands, and that it author- 
ized the Company to build and operate a continuons road, beginning 
at Lake Superior, and running thence westerly to some point on 
Puget Sound, "with a branch line via the valley of the Columbia 
river to a point at or near Portland, in the state of Oregon, leaving 
the main trunk line at the most suitable place, not more than 300 
miles from its western terminus." There can be no doubt that if, 
by the terms of the act, the line of the branch road had been defi- 
nitely fixed as running upon a certain line, or upon a straight line 
between two designated points, the title would hâve passed from 
the date of the grant and its acceptance by the grantee, for there 
would be no need of further or more definite location. The descrip- 
tion of the branch line, as contained in the act, does not, it is true, 
fis its point of beginning or ending, nor definitely détermine the 
location of any portion thereof . It is évident, however, that the 
valley of the Columbia river, for a large portion of the route which 
would necessarily be covered by such a branch line, is so narrow 
that the road must hâve followed either the north or the south bank 
of the river j and it will not be disputed that a road built in com- 
pliance with the terms of the grant, and on the line therein defined, 
would hâve been conflned to a narrow strip of territory. By both 
the map of 1865 and the map of 1870 it follows the north bank of 
the river. The company had the right to choose either bank, but 
it never exercised that right by making a deflnite location of the 
road. Were the lands, therefore, under the terms of the act, granted 
lands, and hence not public lands, from the date of the grant, and 
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were they on that account excluded from the subséquent grant to 
the défendant corporation ? It is not necessary that the title should 
hâve passed to the Northern Pacific Railroad Company, in order 
that the lands should be placed in such attitude to the public do- 
main as to be excluded from a subséquent grant in aid of another 
railroad. It is enough if they were in any way segregated from 
the public lands, so that at the date of the junior grant it will be 
presumed to hâve been the intention of congress to exclude them 
from its opération. I hold that it was such ségrégation to set apart 
a larger area within which the lands granted to the Northern Pa- 
cific Company were to be selected by it. It was suiflcient if the 
lands in controversy in this suit were subject to the contingency of 
being within the place limits of the branch line whenerer that Une 
should receive its definite location. Said the court in Bardon v. 
Northern Pac. E. Co., 145 U. S. 538, 12 Sup. Ct. 856: 

"By 'public land' * * * is meant such land as is open to sale or otber 
disposition under the gênerai laws. AU land to which any claims or rights 
of others hâve attached does not fall within the désignation of 'public lands.' ■' 

In Wilcox V. Jackson, 13 Pet. 513, it was said that : 

"Whensoever a tract of land shall hâve once been legally appropriated to 
any purpose, from that moment the land thus appropriated becomes severed 
from the mass of public lands, and that no subséquent law or proclamation 
or sale would be construed to embrace it, or to operate upon It, although no 
réservation were made of it." 

If the Northern Pacific branch road had been located on an;,- 
possible line within the terms of the act, so as to go by way of the 
Columbia river valley to a point at or near Portlandi the greati'i 
portion, at least, of the lands in controversy would necessarily havc 
fallen within its place limits. It is clear that congress did nor 
intend that the grant to the Northern Pacific Company should bf 
abridged or impaired by the subséquent grant to the Oregon & 
California Company, nor that any portion of the subsidy to the lat- 
ter Company should dépend upon the contingency of the failure 
of the former company to deflnitely locate its line of road. Nor 
did it intend to give to the latter company lands that had been 
set apart for the former,— lands within which the Northern Pacific 
Company had the right to earn the subsidy given it by the act. 

The défendants rely upon the case of Carr v. Quigley, 149 U. R. 
652, 13 Sup. Ct. 961, to sustain their contention that the wholc 
tract from which the branch-line grant could be satisfled was not 
set apart from the public lands by the granting act, so as to bo 
without the scope of the subséquent grant to the Oregon & Califoi-- 
nia Railroad Company. In that case the court applied and aï 
firmed the doctrine of Newhall v. Sanger, 92 U. S. 761, in which ir 
was held that a grant to a railroad company of lands not sold, 
reserved, or otherwise disposed of by the United States, and to 
which a homestead or pre-emption claim may not hâve attached 
at the time the line of the road was definitely fixed, and pro- 
viding that such grant shall not defeat or impair any pre-emp- 
tion, homestead, swamp land, or other lawful claim, nor include 
any government réservation or minerai lands, or the improvements 
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of any bona fide settler, did not include lands within tlie boundary 
of an alleged Mexican or Spanish grant, which was sub judice at 
the time the secretary of the interior ordered a withdrawal of the 
lands along the route of the road; that lands within such bound- 
aries of such alleged grant, being thus under considération in the 
courts, are not public lands, within the meaning of the acts of con- 
gress in maJiing grants to aid the construction of works of inter- 
nai improvement. In U. S. t. McLaughlin, 127 U. S. 449, 8 Sup. 
Ot. 1177, the court had under considération the conflicting rights 
of the Central Pacific Railroad Company of Califomia, under a 
grant similar to that of the Northern Pacific Railroad Company in 
this case, and the grantees under a Mexican grant of a certain 
quantity of land, to be located within the limits of a larger area. 
It was held that the fact that the Mexican grant was sub judice 
at the time of the grant to the railroad company did not exclude 
the whole of the larger area, from which it was to be taken, from 
the opération of the railroad grant; but the controUing reason of 
the décision was declared to be the fact that the right to locate the 
smaller area within the greater was not vested in the donee of the 
grant, but remained in the United States, and the further fact that, 
notwithstanding the grant to aid the railroad company, there still 
remained within the described area suflicient land to meet the de- 
mands of the grant. The court said: 

"It Is in the option of the goTernment not of the grantee, to locate the 
quantity granted; and, of course, a grant by the govemment of any part of 
the territory contained within the outside limits of the grant only reduces by 
so much the area within which the original grantee's proper quantity may be 
located. If the gorernment has the right to say where it shall be located, 
it certainly has the right to say where it shall not be located; and, if it sells 
land to a thlrd person at a place within the gênerai territory of the original 
grant, It Is équivalent to saylng that the quantity due to the original grantee 
is not to be located there. In other words, if the territory comprehended in 
the outside limits and bounds of a Mexican grant contains 80 leagues, and the 
quantity granted Is only 10 leagues, the govemment may dispose of 70 leagues 
wlthout doing any wrong to the original grantee." 

In Carr v. Quigley the same question was again considered by 
the court, and the doctrine of TJ. S. v. McLaughlin was expressly 
approved. 

It is contended that the implied doctrine of those décisions is 
that the rule there announced applies likewise to cases where the 
right of sélection is vested, not in the United States, but in the rail- 
road company. Such is not perceived to be their meaning. It is, 
rather, the distinct doctrine of those cases that it was only because 
the United States had the right to make the sélection of the granted 
quantity of land within the larger area called for in the Mexican 
grant that a portion of the described tract was held to be subject 
to the subséquent grant of the railroad company, and that other- 
wise the court would hâve considered the whole tract, so set apart 
and subjected to the right of the grantee, excluded from the public 
lands, and not included within the grant of lands in aid of works 
of internai improvement. The inference is that if the right of sé- 
lection had been vested in the grantee of the Mexican grant the 
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whole tract would hâve remained subject to Ms right, and there- 
fore not subject to a subséquent grant, so long as the first right ex- 
isted. A delined tract of land> out of which a smaller area bas been 
granted, the location of which is to be made by the grantor, is in a 
widely-different condition, so far as concerns the grantor's right, 
from a tract in which the right to sélect the granted portion is vested 
in the grantee. In the former case a subséquent grant to another 
of a portion of the described area is only an exercise of the grantor's 
right of sélection. It is his déclaration that the portion so subse- 
quently bestowed by him upon another has been eliminated from 
the described tract, and has been taken from the lands out of which 
the flrst grant is to be satisfled. In the case of the Mexican grants 
this power of sélection remained in the United States. Its exer- 
cise in no way contradicted or subverted the tenus of the grant, 
or abridged the rights of the grantee thereunder. It is not so in the 
case of railroad land grants, such as those under considération in 
this case. The United States had not the right to locate the lands 
granted to aid the Northern Paciflc Railroad Company. The grant 
to that Company carried to the grantee the right to make sélection 
of the granted lands. It might definitely locate its Une in good 
faith, in comj)liance with the requirement of the act, and by such 
location sélect and acquire the lands within the place limits upon 
both sides of its line. It is unimportant that the company never 
exercised this power. The right was established by the act, and 
it still subsisted when congress, by a later grant, bestowed lands 
in aid of the construction of the Oregon & California Railroad. 

But at the date of the grant to the Oregon & California Railroad 
Company the lands in controversy herein were not only affectedby the 
fact of the prior grant to aid the branch line of the Northern Paciflc 
road, but that company had upon March 6, 1865, flled in the gênerai 
land office its map of the gênerai route of its road, and had there- 
upon asked for a withdrawal of the gi'anted lands within the pre- , 
Rcribed area upon both sides of its line. The map so flled, known as 
the "Perham Map," was not satisfactory to the commissioner of the 
gênerai land office, and he notified the company that it was disap- 
proved — First, because it did not show the exact location, "indi- 
c^ting by flagstaffs the progress of the survey," nor the "précise por- 
tions of each section or smallest légal subdivision eut by the road" ; 
and, second, because it was not flled in the district land offices as 
well as in the gênerai land office. Thèse were not valid objections. 
It has never been held that the map of gênerai route must show a 
line deflnitely located upon the ground with ail the accuracy of a 
ûnal survey. It has been considered sufficient if "its gênerai course 
and direction are determined after an actual examination of the 
country, or from a knowledge of it, and it is designated by a line on 
the map showing the gênerai features of the adjacent country, and 
the places through or by which it will pass." Buttz v. Railroad Co., 
119 U. S. 55, 7 Sup. et. 100. It would hâve been impossible at that 
time to hâve made a map of the branch line, such as was required 
by the commissioner. The court will take knowledge of the fact 
that at that date a large portion of the public lands on the line of 
the road was unsurveyed. By the Perham map the position of the 
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brancli line is indicated with. référence to tlie Columbia river. By 
tlie scale of the map, its distance from that river at any point is ap- 
proximately ascertainable. If a withdrawaJ of tlie granted lands 
witàin the place limits upon both sides of the gênerai route so se- 
lected had been ordered by the commissioner of the gênerai land 
office, there can be no doubt that the effect of such action would 
hâve been to segregate the withdrawal lands from the public lands 
subject to disposai by subséquent grant, and would hâve operated 
to reserve them therefrom. Were the rights of the company af- 
fected by the fact that the commissioner of the gênerai land office 
erroneously found the map unsatisfactory for the reasons above 
stated, and notifled the company of his disapproval? The suprême 
court has held that: 

''When the gênerai route of the road is thus flxed, In good faith, and in- 
formation thereof given to the land department by illing a map thereof with 
tlie commissioner of the gênerai land office or the secretary of the interior, 
the law withdraws from sale or pre-emption the odd sections, to the extent 
of 40 miles, on each side." Buttz v. Kailroad Co., supra. 

While it is true that in the case just cited there is no direct rul- 
iug upon the question of the power of the commissioner of the gên- 
erai land office, and the effect of his approval or rejection of a map, 
the clear import of the language of the opinion is that the com- 
missioner is not clothed with power to affect the rights of the rail- 
load company; and it would seem that upon the filing of a map 
which in fact compiles M'ith the law, and is flled in good faith, the 
law itself opérâtes to withdraw the granted lands. 

It is further urged that the Perham map was defective for rea- 
sons other than those stated by the commissioner of the gênerai 
land office in his letter disapi)roving the same; that that portion of 
the line by way of the Columbia river valley does not end at a 
point "at or near Portland," but continues, in an unbroken line, to 
the waters of Puget Sound, and that it is not design ated upon the 
map as a branch line ; and that, so far as the map indicates, it ap- 
pears to be a main line. The act gave authority, together with a 
right of way and a subsidy, to build a main line from Lalce Su- 
Ijerior to the waters of Piiget Sound, and a branch line as hereto- 
fore indicated. In the map there is no désignation of either line 
as the main line or the branch line. So far as the map locates the 
road west of the Kocky Mountains, it compiles strictly with the 
terms of the act, with the exception that the line by the Columbia 
river valley, instead of ending at a point at or near Portland, pro- 
ceeds further, and ends at the waters of Ptiget Sound. The fact 
that the construction of a road from Portland to Puget Sound was 
not authorized by the grant does not impair the validity of the" 
location of that part of the road which was authorized, and which 
was located in compliance with its terms, and it is immaterial that 
the main line and the branch line are not so respectively designat- 
ed upon the map. They are in the location called for by the 
language of the granting act, and it will be presumed that they are 
located in pursuance thereof. This map had been on file for more 
than a year when the grant to the Oregon & California Railroad 
was made, and it not only furnishes évidence of the location of 
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the gênerai route of thé line of the Northern Pacific branch line, 
and of the conséquent ségrégation of those lands from the public 
lands by opération of law, but it was notice to the Oregon & Cali- 
fomia Railroad Company of the prior grant and the prior bestowal 
of thèse lands in aid of another road. 

But if it is conceded that the map of 1865 was ineffective to ac- 
complish the withdrawal of lands, and that its rejection by the 
commissioner of the land office is a conclusive adjudication of its 
insufûciency, the map of 1870 was open to no sach objection. 
Upon its receipt in the land office the withdrawal of lands was 
made upon the records. No reason is seen why the map of gêner- 
ai route which is required by the act, even if flled after the date of 
the junior grant, does not, so far as the jimior grant is concerned, 
serve to sufSciently identify the lands covered by the prior grant. 
It is true that, after filing the map of gênerai route of 1870, the 
Northern Pacific Company still possessed the right to change the 
line whensoever it should make its definite location thereof, and 
that it was required by the act to file such map of definite loca- 
tion for the purpose of flnally indicating the lands that were to be 
patented to it. But until such final map was flled the map of 
gênerai route, whereby the withdrawal was in fact accomplished, 
served to sufiiciently identify the granted lands, notwithstandins 
the reserved right to alter its location. In the absence of such 
map of final location, and until the sarae is filed, it is a reasonablc 
presumption that the granted lands are those which hâve been 
withdrawn in pursuance of the filing of the map of gênerai route 
as required under the terms of the grant. 

In any view of the case, I find no warrant for holding that it was 
the intention of congress to grant thèse lands to the Oregon & Cali- 
fornia Railroad Company. A decree will be entered for the Unit- 
ed States, as prayed for in the bill. 



LANG et al. V. BAXTER et al. (three cases). 

(Circuit Court, D. Main*. September 30, 1895.) 

Nos. 3, 4, and 5. 

Pbactich — Trial by Coukt— -Additional Findings. 

Where a case has been tried by the court upon waiver of a jury, and the 
court has decided it, and made spécial flndlngs covering the ultimate façts 
of the case, additlonal findlngs cannot afterwards be made upon the re- 
quest of a party. Insurance Co. v. Boon, 95 U. S. 117, distingulshed. 

Thèse were three actions at law by Edward M. Lang and others 
against Clinton L. Baxter and others to recover damages for alleged 
infringement of patents. Upon trial by the court without a jury, 
judgment was rendered for the défendants. 63 Fed. 827. Plain- 
tiffs now make an application to the court to make additional find- 
ings of fact. Denied. 

Price & Stewart and George E. Bird, for plaintiffs. 

James A. Allen and Symonds, Snow & Gook, for défendants. 
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COLT, Circuit Judge. Issues of fact in civil cases in any circuit 
court niay be tried and determined by the court without tlie inter- 
venti(Mi of a jury, by flling a stipulation in writing waiving a jury. 
"The flnding of the court upon the facts, which may be either gên- 
erai or speciaJ, shall hâve the same effect as the verdict of a jury." 
When an issue of fact is tried and determined by the court without 
the iïltervention of a jury, "the rulings of the court in the progress of 
the trial of the cause, if excepted to at the time, and duly presented 
by a bill of exceptions, may be reviewed by the suprême court upon 
a writ of error or upon appeal ; and when the flnding is spécial the 
review may extend to the détermination of the suffi ciency of the 
facts found to support the judgment." Rev. St. §§ 649, 700. In 
thèse cases, which were heard together, a stipulation in writing, 
waiving a jury trial, was duly flled, and on August 4, 1894, the court 
rendered a décision, and directed that judgment be entered in each 
case in favor of the défendants, and judgments were entered ac- 
cordingly. Finding of facts was made in each case by the court, and 
filed at the same time. On September 18, 1894, at the request of the 
plaintiffs, the judgments were vacated, and the plaintiffs were al- 
lowed 30 days from September 18, 1894, within which to présent a 
bill of exceptions in each case, and the cases were continued until 
the next term. The plaintiffs then tendered the court a bill of ex- 
ceptions in esch case, which were exceptions to the flnding of facts 
and conclusions of law made by the court. Subsequently, on Octo- 
ber 23, 1894, thèse bills of exceptions were withdrawn, and the prés- 
ent hearing was had upon the application of the plaintiffs requesting 
the court to make a further spécial flnding of facts and conclusions 
of law in each case. Thèse are embodied in separate bills of excep- 
tions. During the progress of the trial no exceptions were taken 
by either party to the rulings of the court, and therefore there is 
nothing in thèse cases, strictly speaking, upon which to found a bill 
of exceptions. Under thèse circumstances, the only question before 
the appellate court is whether the facts set forth in the spécial flnd- 
ing of the court are sufiftcient in law to support the judgment, and 
this may be reviewed on writ of error without any bill of exceptions. 

The suprême court, in Insurance Go, v. Boon, 95 U. S. 117, 124, said: 

"The act of congress which authorizes trials by the court (13 Stat. 500; Rev. 
St. §§ 649, 700) bas enacted that the finding of the court upon the facts, which 
may be either. gênerai or spécial, shall bave the same effect as the verdict of 
a jury; and that, when the finding Is spécial, the review by the suprême court 
upon a writ of error may extend to the détermination of the sufflclency of 
the facts found to support the judgment. No bill of exceptions la i-equired, 
or Is necessary, to brlng upon the record the findings, whether gênerai or 
spécial. They belong to the record as fuUy as do the verdicts of a jury. If 
the flading be spécial, it takes the place of a spécial verdict; and, when judg- 
ment is entered upon it, no biU of exceptions Is needed to brlng the sufflclency 
of the finding up for review." 

In Allen v. Bank, 120 U. S. 20, 7 Bup. Ct. 460, Mr. Justice Gray, 
speaking for the court (page 30, 120 U. S., and page 460, 7 Sup. Ot.), 
said: 

"When a jury is walved In writing, and the case tried by the court, the 
court's flnding of facts, whether gênerai or spécial, bas the same efCect as the 
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verdict of a jury; and, although a blll of exceptions Is the only way of pre- 
sentlng rulings made In the progress of the trial, the question Tvhether the 
facts set forth in a spécial flnding of the court, which Is équivalent to a spécial 
verdict, are suffleient in law to support the judgment, may be reviewed on 
writ of error veithout any bill of exceptions." 

The flnding of facts is strictly analogous to a spécial verdict, and 
must only state the ultimate facts of the case. 

In Raimond v. Terrebonne Parish, 132 U. S. 192, 10 Sup. Ct 57, the 
suprême court, by Mr. Justice Gray (page 194, 132 U. S., and page 
57, 10Sup.Ct),said: 

"By the settled construction of the acts of congress deflning the appellate 
^urisdlctlon.of this court, either a statement of facts by the parties or a flnding 
of facts by the circuit court is strictly analogous to a spécial verdict, and must 
state the ultimate facts of the case, presentlng questions of law only, and not 
be a récital of évidence or of clrcumstances whlch may tend to prove the ulti- 
mate facts, or from whlch they may be Inferred." 

Although the court has made a spécial finding of facts in thèse 
cases, the plaintiffs' counsel contends that it is within the discrétion 
of the court at this stage of the proceedings to make an additional 
flnding of facts, upon the authority of Insurance Co. v, Boon, supra. 
Ail that was decided in that case (Justices Clifford, Miller, and Pield 
dissenting) was that, where no flnding of facts had been made, the 
court might supply the omission, or might, by an order at a subsé- 
quent term, correct the record by incorporating into it nunc pro tune 
a spécial finding of the facts upon which the judgment had been ren- 
dered; and the power to make this correction was put upon the 
ground that courts always had jurisdiction over their own records 
to make them conform to what was actually doue at the time. The 
court, on page 127, said: 

"In so holding we do not départ from anythlng we hâve ever decided respeet- 
tng the power of a court to make up a case, after the expiration of a term, 
for bills of exceptions not claimed at the trial. This is not a case of that kind. 
It is the case of a correction of the record; not merely an allowance of ex- 
ceptions never taken, and necessary to hâve been taken, to bring an inter- 
locutory ruling upon it." 

In the flnding of facts in thèse cases I hare found what seems to 
me to be the ultimate facts. 
In Burr v. Des Moines Co., 1 Wall. 99, 102, the court said: 

"The statement of facts on which this court wlU inqulre if there is or Is 
not error in the application of the law to them is a statement of the ultimate 
facts or propositions which the évidence is intended to establish, and not the 
évidence on whlch those ultimate facts are supposed to rest. The statement 
must be sufficlent in itself, without inferences or comparisons or balancing of 
testimony, or welghing évidence, to justify the application of the légal prin- 
dples whlch must détermine the case." 

The application to the court in thèse cases to make further flnd- 
ings of facts and conclusions of law must be denied, and judgment 
should be entered in each case for the défendants, and it is so or- 
dered. 



90^ FEDERAL EEPOBTEB, VOl. 69. 

LOWENSTEIN v. EVANS et al. 

(Circuit Court, D. South Carolina. October 9, 1895.) 

1. MoNOPOLiEs AND Trusts— MoNOPOLY bt Statb. 

The act of July 2, 1890 (26 Stat. 209, c. 647), to protect trade and com- 
merce against unlawful restraints and monopolies, is not applicable to tbe 
case of a state whlch, by Its laws, assumes an entire monopoly of thé 
trafflc in intoxicating liquors (Act S. 0. Jan. 2, ISQS). A state is neither a 
"person" nor a "corporation," withln the meaning of the act of congress. 

3. Samb— Necessaey Parties— JuBisracTiON op Fédéral Couets. 

Where a person brlngs an action under section 7 of the anti-trust law of 
July 2, 1890, against the officiais of a state, to recover damages for àcts 
done under authorlty of a state statute, which gives the state an entire 
monopoly of the trafflc in intoxicating liquors (Act S. O. Jan. 2, 1805), the 
state itself is a necessary party thereto, and consequently the fédéral courts 
would hâve no jurlsdletion of the action. 

This was an action brought under the seventh section of the act 
of congress of July 2, 1890, entitled "An act to protect trade and 
commerce against unlawful restraints and monopolies." 

The complaint was as follows : 

The complaint of the above-named plalntlfC respectfully shows to this court: 
(1) Thàt the plaintiff, Jullus Lowenstein, is a citizen of the state of North 
Carolina, and is engagea in business in Statesville in sald state, under the 
name and style of Lowenstein & Oo. (2) That the défendants are each and 
ail of them citizens of the state of South Carolina. (3) That the défendants 
John Gary Evans, D. H. Tompkins, and James Norton, styling themselves a 
"State Board of Oontrol," and the défendant Frank M. Mixson, styling hlm- 
self "State Oommissioner," together with divers other persons, to the plain- 
tiff unknown, prier to the tlme hereinafter mentioned, under the pretended 
authorlty of a certain act of the législature of the state of South Carolina, 
entitled "An act to further déclare the law in référence to, and further regu- 
late the use, sale, consumption, transportation and disposition of alcoholic 
liquids or liquors wlthin the state of South Carolina, and to police the same," 
approved January 2, 1895, combined to monopolize a certain part of the trade 
and commerce among the States and forelgn nations, to wit, the trade in 
alcoholic liquids and liquors, Including whiskys, brandies, wines, aies, and 
béer, to prevent the purchase of such whiskys, brandies, wines, aies, and 
béer from citizens of other states and foreign nations, and to prevent the 
importation thereof into this state in restraint of the trade and commerce 
between» the states and foreign nations, and to discriminate against the prod- 
ucts of other states and the citizens of other states. In favor of the products 
of the state of South Carolina and the citizens of sald state, which said 
législative enactment the plaihtifï is advised and therefore allèges Is null 
and vold, In this: that the same is in contravention of an act of congress 
entitled "An act to protect trade and commerce against unlawful restraint 
and monopoly," approved July 2, A. D. 1890, in that the said législative en- 
actment undertakes to and does create a monopoly in the traCac in alcoholic 
liquors, and opérâtes as a restraint upon the trade among the states and 
foreign nations in such trafflc. (4) That the plaintiff now Is, and was at 
th^ time hereinafter mentioned, engaged in the business of a manufacturer 
and Wholesale dealer in spirituous liquors at Statesville, in the state of North 
Carolina, and in the prosecution and conduct of his said business, and, in 
the'ëxerclse of thé right to engage in Interstate commerce, he had from time 
to time sold, shipped, and delivered whiskys and other liquors to persons 
residing in states, other than the state of North Carolina; that in pursuance 
of his said business, and in exercise of the rights conferred by and reserved 
in the constitution and laws of the United States, on the 27th day of May, 
A. D. 1895, he delivered one barrel of whisky, of the value of flfty-seven and 
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■'''/loo dollars, to the Southern Rallway Company, at Statesville, in the state 
of North Carollna, to be transported tiy sald company and Connecting Unes 
to Oharleston, in tlie state of Soutli Carolina, marked and consigned to Thom- 
as Hartlgan, but the tltle to said property still remained In the plaintiff. (5) 
That on the 29th day of May, A. D. 18t)5, whlle the said barrel of whisky 
was in transit, at Columbia, in the state of South Carollna, and within thls 
district, certain persons, to the plaintiff unknown, •without warrant of law, 
«ntered the cars of the common carrier ao engaged in the transportatlon of 
sald whisky and of Interstate commerce, and then and there took the sald 
whisky, and carried the same away, and thereafter dellvered and caused said 
whisky to be dellvered untp the défendant Frank M. MIxson, who thereupon, 
and In furtherance of said comblnation and monopoly, and in restraint of 
the trade and of interstate commerce, received the same, and bas retained 
and detained the same from the plaintiff. (6) That the wrongful and un- 
lawful acts of the sald persons unknown, and of the sald Frank M. MIxson, 
as aforesaid, in the selzure and détention of sald whisky, was done in pur- 
suance of the comblnation and in furtherance of the monopoly aforesaid, and 
by and under the directions of the other défendants, intendlng thereby to 
deter and prevent the plaintiff from engaging in trade wlth the citlzens and 
résidents of the state of South Carollna, and to that extent to prevent the 
plaintiff from engaging in interstate commerce, and for the purpose of mo- 
nopolizing the trade in spirltuous liquors, in contravention of the act of con- 
gress aforesaid. (7) That, by reason of the unlawful selzure and détention 
of sald whisky, the plaintiff has been greatly injured, to his damage flfty- 
seven and "s/uo dollars. Wherefore the plaintiff demands judgment against 
the défendants for three tlmes the amount of his sald damage, té wlt, one 
hundred and seventy-one and 8*/i(,o dollars, for a reasonable attorney's fee, 
and for his costs, as provlded in the act of congress aforesaid. 

Murphy, Farrow & Legare, for plaintiff. 

Wm. A. Barber, Atty. Gen. of South Carolina, and C. P. Townsend, 
Asst. Atty. Gen., for défendants. 

SIMONTOÎ^, Circuit Judge. This is an action brouglit under the 
seventh section of the act of congress approved July 2, 1890, entitled 
"An act to protect trade and commerce against unlawful restraints 
and monopolies" (26 Stat. 209, c. 647). The section is in thèse words : 

"Any person who shall be injured in his property or business by any other 
person or corporation by reason of anything f orbldden or declared to be unlaw- 
ful by this act may sue therefor in any circuit court of the United States in 
the district in whlch the défendant résides or is found, without respect to the 
amount in controversy, and shall recover three-fold the damages by him sus- 
talned and the costs of the suit, Includlng a reasonable counsel fee." 

The act déclares : 

"Every contraet, comblnation In the form of trust or otherwise, or con- 
spiracy in restraint of trade or commerce among the several states or wlth 
foreign nations Is hereby declared illégal." 

The cause of action set out in the complaint is on this statute of 
1890, and seeks the spécial remedy provided in the statute. The re- 
lief is sought, not because the rights of the plaintiff were violated, 
but because they were violated in order to enforce and perpetuate a 
monopoly declared illégal by this statute. The défendants interpose 
a demurrer on two grounds: First, that on the face of the complaint 
this court has no jurisdiction of the matters and things forming the 
subject pf this action; second, that from the face of the complaint it 
does not state facté sufflciént to constitute a cause of action cog-; 
Tiizàble in this court. 
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The Jurisdiction. 

The first ground of demurrer was sustained in argument, because 
this is an action against the state, and the state is a necessary party 
thereto. The act of 1890 strikes at contracta, combinations, and con- 
spiracies in restraint of or to monopolize trade and commerce among 
the several states or with foreign nations. U. S. v. E. 0. Knight Co., 
156 U. S. 17, 15 Sup. et. 249. The complaint charges that the de- 
fendants Evans, Tompkins, and Norton, styling themselves a "State 
Board of Control," and Mixson, styling himself "State Commissioner," 
together with divers other persons to the plaintiff unknown, under 
the pretended authority of an act of the législature of South Carolina, 
"giving the title of the act," combined to monopolize a certain part 
of the trade and commerce among the states and foreign nations, to 
wit, the trade in alcoholic liquida and liquors with citizens of other 
states and foreign nations, to prevent their importation into this state, 
and to discriminate against the products and citizens of other states 
in favor of the products and citizens of the state of South Caro- 
lina. This act of the législature of South Carolina, the complaint 
avers, is void as in contravention of the act of 1890. 

Does this act of the législature of South Carolina authorize con- 
tracta or combinations in form of trust or otherwise, or conspiracy 
in restraint of trade or commerce among the several states or with 
foreign nations? Does it create a monopoly, and in whom? The an- 
swer to this question must be found in the act. It is entitled "An 
act to further déclare the law in référence to and f urther regulate the 
use, sale, consumption, transportation and disposition of alcoholic 
liquids or liquors within the state of South Carolina and to police 
the same," approved January 2, 1895. It is impossible after exam- 
ining this act to avoid the conclusion that it déclares in the state 
the monopoly in the purchase and sale of alcoholic liquors. Not 
only so, but it protects this monopoly in the state in every way possi- 
ble and by the most drastic methods. Every attempt to interfère 
with. this monopoly by the receiving, keeping, vending, giving away, 
or mercantile use of alcoholic liquors, is made an offense against the 
state, punishable by criminal proceedings in her name in her courts. 
The governor, secretary of state, and comptroller gênerai are oflScially 
charged with the direction and enforcement of this monopoly. The 
monopoly is npt given to them. They hâve no pecuniary interest 
whatever in it. Ail the profits of the monopoly go to the state, to 
be used and applied for public purposes, — increase of her revenue. 
The close analysis made of the act by the counsel for the plaintiff 
shows that this was their conviction. They flnd that its manifest 
object is to raise revenue, and not to prevent the consumption of 
liquor, except that owned and furnished by the state; that $50,000 
was appropriated from the public treasury for the purpose of pur- 
chasing liquors and to enable the state to go into the business of buy- 
ing and selling intoxicating liquors ; that liquors are not contraband, 
except when not purchased from a dispenser, — that is, one who holds 
and sells for the state; that the act créâtes a monopoly. So, also, 
Chief justice Mciver, speaking for the majority of the suprême court 
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of South Carolina, in McCullough v. Brown, 41 S. C. 220, 19 S. E. 458, 
dissecting the dispensary law, says: 

"The manifest objeet of the act is that the state shall monopolize the entire 
trafflc In intoxicatlng liquora, to the entire exclusion o£ ail persons whomso- 
ever, and this, too, for the purpose of profit to the state and its govemmental 
agency. * • • We think It safe to say that It is an act forbidding the 
manufacture or sale of intoxicatlng liquors as a beverage within the limlts of 
this state by any prlvate Individual, and vestlng the right to manufacture and 
sell sueh liquors in the state excluslvely, through certain designated offlcers 
and agents." 

This act of the législature of South Carolina eTidently does not 
create in nor give to any individuals the monopoly. It gives it wholly 
and entirely to the state. 

Now, the question to be decided is not as to the constitutionality 
of this act, nor whether it be in the lawful exercise of the police 
power, but whether, in declaring and asserting this monopoly in her- 
self, and in assumingand controlling its enf or cément, the state cornes 
within the provisions of the act of congress of 1890. That act, as 
has been seen, déclares illégal every contract, combination in the f orm 
of a trust or otherwise, or conspiracy in restraint of trade or com- 
merce among the several states or with f oreign nations. But by this 
act the state makes no contract, enters into no combination or con- 
spiracy. She déclares and asserts in herself the monopoly in the 
purchase and sale of liquors. The section of the act of 1890, sued 
upon, gives a right of action for any injury by any other person or 
corporation. The state is not a corporation. A corporation is a 
créature of the sovereign power, deriving its life from its creator. 
The state is a sovereign having no derivative powers, exercising its 
sovereignty by divine right. The state gets none of its powers from 
the gênerai govemment. It has bound itself by compact with the 
other sovereign states not to exercise certain of its sovereign rights, 
and has conceded thèse to the Union, but in every other respect it 
retains ail its sovereignty which existed anterior to and independent 
of the Union. Nor can it be said that the state is a person in the 
sensé of this act. Even were this the case, as the monopoly now 
complained of is that of the state, no relief can be had without mak- 
ing the state a party, and this destroys the jurisdiction of this court. 
No opinion whatever is expressed as to the right of the plaintifE for 
violation of his common-law rights. In this proceeding and under 
the act of 1890, he must seek his remedy against the holder of the 
monopoly; and, as in the présent case the monopoly is in the state, 
this court has no jurisdiction. The demurrer is sustained, and the 
complaint is dismissed. 

As this case has gone off on the demurrer, a copy of the complaint 
is filed as an exhibit to the opinion. 
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GtiIDDBN & JOT VARNISH CO. OF OHIO v. INTERSTATE NAT. BANK 

OF KANSAS CITY. 

(Circuit Court of Appeals, Elghth Circuit September 2, 1895.) 

No. 529. 

1. Phincipàl and Agent— Authobitt to Sion Notes. 

The G. Co., a manufacturing and trading corporation located In Ohio, 
liad a brandi in Missouri, wliich was conducted by one D., as gênerai 
agent and manager, and at wbich a large business was carried on, in 
the purcbase and working up of raw material, and the sale of the finished 
product over a large territory. D was left in full control of ail depart- 
ments of this business conducted In Missouri, and managed ail its afCairs, 
finaneial and other, with the knowledge and consent of the' olficers of the 
Q. Co., and generally without directions or oversight by them. He reported 
to the G. Co. from time to time, and some of his reports showed entries 
of "bills payable." Upon the trial of an action against the G. Co. upon 
notes signéd in its name by D., as treasurer, the président of the G. Co. 
testifled that he knew that D. was slgning aU the bUls payable made by 
the Missouri concern for goods purchased; that he supposed It was tlie 
natural order of things for D. to procure the discount of bills receivable 
by Indorsing them as treasurer of the G. Co. ; and that, if money were re- 
quired in an emergency, he supposed D. would be expected to make and 
procure the discount of the company's notes. Seld, that D., being left in 
the absolute control and management of the whole business of the G. Co. 
In Missouri, to act on his discrétion, had authority to do whatever a rea- 
sonably prudent merchant or manufacturer would do, and, aecordlngly, 
to sign promissory notes in the name of the G. Co. Per Caldwell and 
Thayer, Circuit Judges. Sanborn, Circuit Judge, dissenting. 

2. Same. 

Held, that the course of the business, the reports of D. showing notes 
made by hlm, and the testimony of the président of the G. Co. were suf- 
flcient évidence to authorize a findlng that D. was impliedly authorlzed 
to sign notes, though, merely as gênerai manager of the business, he would 
not hâve such authority. Per Sanborn, Circuit Judge. 

In Errop to the Circuit Court of the United States for the Western 
District of Missouri. 

This suit was brought by the Interstate National Bank of Kansas City, Kan., 
the défendant in error, against the Glldden & Joy Varnish Company, the plain- 
tiflf in error, an Ohio corporation, on four promissory notes (one dated May 6, 
1893, for $3,000; one dated May 29, 1893, for $2,000; one datetl June 16, 1893, 
for $2,000; and one dated July 1, 1893, for $3,000), each due 90 days after date, 
tod signed, "The Glldden & Joy Varnish Company, Geo. B. Dudley, Treas." 
' Thèse notes are renewals of notes orlginally given in January, February, 
March, and December, 1891. The défendant pleaded non est faetum. This 
■yvas the single issue to be tried, and it turned on the question whether George 
B. Dudley had authority to exécute the notes in the defendant's uame. There 
were two corporations, — one, the Glldden & Joy Varnish Company, a corpora- 
tion of the staté of Ohio, and the defendaht In this action; and the other, the 
Glidden & Joy Varnish Company of Kansas City, Mo. The case hinges on the 
relation thèse companies bore to the business out of which the indebtedness 
arose, and on the relation George B. Dudley sustained to each of thèse com- 
panies, and particulàrly to the défendant company, at the time the notes in 
suit were executed. 

The plaintiff in error, the Glidden & Joy Varnish Company, was organized 
in Ohio, March 27, 1883, with a capital stock of $100,000, which was afterwards 
increased to $200,000, and was held chiefly by the following persons, in about 
the amounts named, namely: Francis H. Glidden, $70,000; P. K. Glidden, 
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$50,000; C. A. Grassem, $30,000; F. A. Glidden, $16,000; O. M. Stafford, 
$12,500; W. J. Glidden, $2,600; Emily Meaher, $7,000; Mary A. McKay, 
$5,000; and the rest was held by various persons, in Bmall amounts. The 
officers of tlie Olilo company were F. H. Glidden, président; F. A. Glidden, 
vice président; F. K. Glidden, secretary and treasurer; W. J. Glidden, as- 
sistant superlntendent; and George B. Dudley was a stocktiolder, and a mem- 
ber of the board of dlrectors and of the executive commlttee. The Glidden & 
Joy Varnish Company of Kansas City, Mo., was organized In Missouri, Au- 
gnst 10, 1887, with a capital stock of $20,000, and Its officers were F. K. Glid- 
den, président; William F. Joy (a brother-in-law of F. H. Glidden), vice 
président; George B. Dudley, secretary and treasurer. Both corporations 
were organized to conduct the same kind of business. The Ohio company 
established in Kansas City a branch of its business in 1885, and put George B. 
Dudley in charge of it, as gênerai agent and manager. He conducted the busi- 
ness at that point and in that capacity until the formation of the Missouri 
company, In August, 1887, at wMch time he became a stockholder and. director 
of that company, and its secretary and treasurer, and was made sole agent 
and manager, for the purpose of conducting its business. The object of in- 
corporatlng the Missouri company is not very clear. Its stockholders and 
oÊBcers were substantlally the same as those of the Ohio company, and it car- 
ried on the same business that Dudley had previously earried on as agent and 
manager of the Ohio company in Kansas City, and conducted it in the same 
manner. Whatever may hâve been the object of the Ohio company, or— what 
is the same— of its stockholders, in organizing the Missouri company, it was 
afterwards practically, though not technically, dissolved; and the Ohio com- 
pany acquired ail its property, and succeeded to Its business, which was there- 
after conducted by Dudley, as agent and manager of the Kansas City branch 
of the Ohio company's business, precisely as it had been bef ore the organiza- 
tion of the Missouri company. Thèse facts appear from the records of the two 
companies, the correspondenoe of the Ohio company, and the other testimony 
in the case. 

On January 27, 1891, at a meeting of the stockholders of the Ohio company, 
this resolution was unanimously adopted: 

"The question of purchaslng the property of. and absorbing, the Glidden 
& Joy Vamlsh Company of Kansas City, was taken up; and after due con- 
sidération the following resolution (as stockholders' action) was offered by 
C. A. Grasselli, and seconded by O. M. Stafford: 'Resolved, that the GUdden 
& Joy Varnish Company of Cleveland, Ohio, wlU purchase the property of the 
Glidden & Jôy Vamlsh Company of Kansas City, Missouri (as shown by bal- 
ance sheet and record book of Jan. 27, 1891), upon the following terms, viz.: 
AU the capital stock of the GUdden & Joy Varnish Company of Kansas City, 
Missouri, shall be surrendered and canceled, except one share to each director 
of that company, the which three shares shall be by each of them transferred 
to the GUdden & Joy Vamlsh Company of Cleveland, Ohio, to be held in trust 
to keep aUve the charter of said Glidden & Joy Varnish Company of Kansas 
City, Missouri. The Glidden & Joy Varnish Company of Cleveland, Ohio, shall 
then issue to each stockholder of said Glidden & Joy Varnish Company of 
Kansas City, Missouri, certlficates of stock of said GUdden & Joy Varnish 
Company of Cleveland, Ohio, to the same amount as he shall hâve so surren- 
dered stock in said Glidden & Joy Varnish Company of Kansas City, Mis- 
souri.' " 

The dlrectors of the Ohio company on tbe same day ratifled this resolution, 
in thèse words: 

"The resolution was adopted by the stockholders at their meeting this day 
recorded, pertaining to purchase of property of Glidden & Joy Varnish Com- 
pany of Kansas City, havlng been unanimously indorsed at said stockholders' 
meeting. It was moved by F. K. Glidden, and seconded by O. M. Stafford, 
that the dlrectors hèreby recognize, ratify, and approve such stockholders' ac- 
tion, and that same be spread upon the records of this company. Unanimously 
earried. F. H. Glidden, Pres't. 

"F. K. Glidden, Sec'y." 
V.69F.HO.10-T-58 
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On the Same day tlie stockholders of the Missouri Company unanlmously 
passéd thé foUowIng résolution to sell ail the property of the Missouri company 
to the Ohlo Company: 

"Résolution offiered by F. H. Glidden, and seconded by F. K. GUdden: 'Re- 
solved, that thls company [the Glidden & Joy Varnish Company of Kansas 
City, Missouri] wUl sell, and does hereby sell, ail Its property to the Glidden 
& Joy Vamlsh Company of Cleveland, Ohio, upon the followlng terms: An 
the capital stock In thls company to be surrendered and canceled, except one 
share to each direetor, which three shares shall be transferred to the Glidden 
& Joy Varnish Company of Cleveland, Ohlo, to be held in trust to keep alive 
the charter of the Glidden & Joy Varnish Company of Kansas City, Missouri. 
The Glidden & Joy Varnish Company of Cleveland, Ohio, shall thereupon Issue 
to each stockholder of the Glidden & Joy Varnish Company of Kansas City 
stock In the Glidden & Joy Varnish Company of Cleveland, Ohlo, to the same 
amount as he shall hâve so surrendered in the Glidden & Joy Varnish Com- 
pany of Kansas City, Missouri. The Glidden & Joy Varnish Company of 
Kansas City, Missouri, hereby accepts the propositions of the Glidden & 
Joy Varnish Company of Cleveland, Ohio.' " 

In pursuance of this action of the companles, respectively, ail the stock df 
the Missouri company, except 8 shares, aggregating $300, was canceled and 
destroyed, and stock in the Ohlo company issued therefor to the holders 
thereof. In this way, Dudley became the owner of 50 shares of stock in the 
Ohlo company. ïhis purehase and transfer of the property of the Missouri 
corporation to the Ohio corporation was to be treated as made on January 1, 
1891, and was actually so treated by both compandes, though the date of the 
consummatlon of the transaction, as disclosed by the records, was in fact 
January 27, 1891. AU the property of the Missouri company passed to and 
vested in the Ohlo company; being entered on the books of the latter company 
as Its own property, and thereafter carrled thereon as Its assets. Prior to this 
sale the books of the Missouri company were kept at Kansas City, where its 
otHce and place of business -was fixed by Its articles of Incorporation; but, 
after the sale of Its property and business to the Ohio company, its books were 
taken to Cleveland, Ohlo, and after that time there were no more meetings of 
the stockholders or dlrectors of the Missouri company. 

At a meeting of the dlrectors of the Ohlo company on the 27th day of Janu- 
ary, 1891, the followlng proceedings took place: 

"Minutes of dlrectors' meeting of the Glidden & Joy Varnish Company of 
Olevelajid, Ohio, held at the ofllce of the company on the twenty-seventh day 
of January, 1891, immediately after the adjom-nment of the stockholders' 
meeting: [this was the stockholders' meeting at which the property of the Mis- 
souri company was purchased]: There were présent F. H. Glidden, O. A. 
GrasselU, O. M. Staflford, F. K. Glidden, F. A. Glidden, G. E. Dudley, ail of 
whom hâve duly qualified as such dlrectors since the foregoing stockholders' 
meeting. Moved and seconded that F. H. Glidden be chairman of the dl- 
rectors' meeting, and F. K. Glidden secretary of same. Carrled. There being 
présent a quorum for the transaction of business, It was unanlmously decided 
to proceed wlth the élection of offlcers for 1891. It was moved by C. A. 
GrasselU, and seconded by O. M. StafCord, that the offlcers of thls company as 
of 1890 be re-elected for the year 1891. Unanlmously carrled. * • » It 
was also moved and seconded that the executive committee of 1890 be re- 
elected for the year 1891, and that Geo. E. Dudley be added to the same. 
Same was carrled. * » • Moved by F. A. Glidden, and seconded by C. A. 
GrasselU, that the salary of George B. Dudley, as manager of the Kansas City, 
Missouri, branch, be fixed at Ç2,000 for the year 1891." 

At a dlrectors' meeting held July 7, 1891, the followlng, among other, pro- 
ceedings were had: 

"It was further moved and seconded that the matter of taxation of cor- 
porations In Missouri, as mentloned in Geo. E. Dudley's letter of July 1, 1891, 
as pertalning to the Kansas City department, be ref erred to the executive com- 
mittee of this [Cleveland] company, for the purpose of taklng légal advice on 
the subject Same was carrled. F. H. Glidden, Pres't. 

"F. K. Glidden, Sec'y." 
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"At a directors' meeting held January 26, 1892, at wMch F. H. Glldden, F. 
K. Glidden, W. J. Glidden, George B. Dudley, 0. A. GrasselU, and O. M. Staf- 
ford, by his proxy, F. K. Glidden, were présent, tlie following, among other, 
proceedings were had: Moved by C. A. Giasselll that salary of Geo. B. Dud- 
ley, as manager of Kansas City brancb, be flxed at Ç2,500 for the year 1892. 
Carried. F. H. Glidden, Président. 

"F. K. Glidden, Sec'y. 

"W. J. GUddeu, Act'g Sec'y." 

Numerous letters were put in évidence, from wbich it appears that, when 
Western customers applled to the Ohio company, they were invariably re- 
ferred to "our Kansas City office," "our Kansas City depai-tment," or "our 
Kansas City brancb." ïhe following Is a sample of one of thèse letters: 

"The Glidden & Joy Varnlsh Company. Cable Address, Copal, Cleveland. 

Branches: Baltimore, Boston, Chicago, Kansas City, New 

Orléans, St Louis, New Yorli. 

"Cleveland, O., Mar. 10, 1893. 
"J. J. Wiley, Foreman Palnter, International & Great Northern R. R. Co., 
Palestine, Texas— Dear Sir: We are in receipt of your favor without date, 
requesting sample of our Surfacene. We bave referxed your lelter to our Kan- 
sas City office, from whlcb point the matter will bave attention. » * • 
"Yours, truly, The Glidden & Joy Varnlsh Co., 

"F. K. Glidden, Sec'y." 

It will be observed that. In the enumeratlon of its branches on its letter 
heads, the défendant names Kansas City as one of them. 

After the absorption of the Missouri company by the Ohlo company, Dud- 
ley, as manager of the Kansas City brancb, made reports of the business he 
was conducting for that branch to the Ohio company, from time to time, 
which reports showed, among the liabilities of the Kansas City branch, "biUs 
payable." Dudley had complète charge of the funds of the company at Kan- 
sas City. He made ail purchases and sales, received and paid out ail moneys, 
discounted notes, and performed ail the functlons of local treasurer of the 
Ohio company for the Kansas City branch. He was in fact the local treasurer 
of the Ohio company at Kansas City. He acted as such, and signed his name 
as such. The following are excerpts from the testimony of F. H. Glidden, 
président of the Ohio company: "Q. Who stayed out hère, up to January 27, 
1891, runningthe Missouri business? A. Mr. Dudley did. Q. Who had charge 
of the bank accounts at Kansas City? A. Mr. Dudley. Q. Who drew ail the 
checks that were drawn? A. Mr. Dudley. Q. Who signed ail the blUs that 
were payable by the eoncern out hère, in Missouri? A. Mr. Dudley. Q. Did 
you know he was signing them? A. Yes, sir. * ♦ • Q. Who was there hère, 
at Kansas City, to sign the paper for the company, if a paper was necessary 
to be signed? A. George B. Dudley. Q. None of the offlcers back there in 
Cleveland pretended to ever sign a paper, did you, during that time, for the 
Kansas City eoncern? A. I think not. * * * Q. Now, then, after this trans- 
fer In January, 1891, how did you do the business,— the same way? A. After 
1891? Q. After January, 1891, when you made this transfer? A. We con- 
ducted the business the same way, up to the asslgnment. Q. It was just run 
along in the same way? A. Yes, sir. Q. Dudley was left out hère again, with 
full swing? A. Yes, sir. Q. If there was anything about the Kansas City 
branch that needed signing, who was the man that signed it? A. Mr. Dudley. 
* * * Q. After January, 1891, so far as any dealings with the Kansas City 
eoncern Is concemed, Dudley was doing it just as he was doing it before? A. 
So far as I know, he was. * * • Q. Now, then, when the statement of Feb- 
ruary, 1892, came, there was on that the words, 'Bills payable, $2,020.50' î A. 
Yes, sir. Q. That showed that the Glidden & Joy Vamish Company, the Kan- 
sas City eoncern,— however we may dlfCer about whether it is a Missouri or a 
Cleveland company,— the Kansas City eoncern owed that much in notes? A. 
Yes, sir. Q. Who was there to make thèse notes? A. They were made by 
Geo. E. Dudley. Q. There wasn't anybody else to make them? A. Nobody 
else to make them. He had the management. Q. When you got that account 
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sent on to you, with that Information, that was notice to you tliat Dudley had 
made that amount of notes? Now, hère is a statement of July 1, 1892, 'Bills 
payable, $3,519.25.' A. I see it. Q. That showed that the Kansas City con- 
cern, ont hère, owed that mueh money in notes? A. Yes, sir. Q. There was 
nobody to make thoae notes, except George E. Dudley? A. No, sir. Q. Hère 
Is, 'August, 1892, Mils payable, $1,219.29'? A. ïes, sir. Q. The same obser- 
vation applies to that? A. Yes; it also shows there is $5,000 cash. * * * 
Q. Of necessity, a concern of this kind, doing business in Kansas City, and 
extending a line of crédit to customers, had to hâve a bank and bank aceountv 
A. It didv Q. And the ordinary way to keep a bank account is to hâve a cheek 
book, wlth stubs to show what checks are drawn? A. Yes, sir. Q. During 
ail this course of years, did your people in Cleveland send ont hère, to look 
through those stubs of checks, to see what was becoming of the money drawn 
from the bank? A. I think my son was out hère. Q. You never came? A. I 
never came for that purpose. I hâve been hère. Q. When you were hère, did 
you ever undertake to do that? A. No, sir; I did not. Q. When you were 
hère, dîd you ever undertake to examine the banli accounts? A. I did not. 
* • • Q. You knew they were doing business with some banks? A. I did, 
of course. * * * Q. I would like you to deflne to the jury what you think 
Dudley could do and could not. A. The jury understands very well, and I 
guess you do, that you cannot conduet a business without having some treasu- 
rer or manager of that business; and, îf he did any business, it was for the 
purpose of making money, I suppose, and in order to make money he would 
hâve to make those terms that ail people do in mercantile business. Ile 
would hâve to sell his goods on crédit âad time to his customers. He would 
do the same as he would in Ohio, to get ail the bills receivable he could, that 
we might use them if we had occasion to. That is what he did. When Dud- 
ley got those notes, and wanted money, I suppose it was in the natural order 
of thjngs to take them to the bank, and put the iudorsement on as treasurer 
of the Glidden & Joy Varnish Company, and discount them, and get the pro- 
ceeds; but to make new notes and get loans from the bank, we never knew 
he ever got a dollar. Q. I suppose, in your mercantile business, as you said a 
little whlle ago, that if you got along to the time you had to pay a coal bill, 
and didn't hâve any customers' paper, and needed a little money, you would 
go to the bank, and hâve the money advanced? A. We would, at home. Q. 
Would he, out hère? A. I think he would. Q. No one else was hère, and 
Dudley was the man that was expected to do it? A. I think so."' There was 
much other testimony tending to show that, after the purchase of the property 
of the Missouri company by the Ohio Company, the Kansas City business was 
conducted as a branch of the business of the Ohio company by Dudley, as 
manager for that company. F. K. Glidden, then secretary of the Ohio com- 
pany, and who had been président of the Missouri company, came to Kansas 
City early tn August, 1893, and found that Dudley had left the city, and was 
behind in Ms accounts. W^hile he was in. Kansas city, Dudley returned, and 
with his usual signature, "The Glidden & Joy Varnish Company, Geo. E. 
Dudley, Treas.," drew a check in Glidden's favor on the bank account in the 
Interstate Bank. Thereupon, Glidden sued out an attachment in favor of tlie 
Ohio company, and against the Missouri company, and seized ail the property 
of the concern in Missouri, which consisted of $12,000 merehandise and $25,000 
in accounts. After suing out this attachment, as président of the Missouri 
company, he made an assignment for the benefit of its creditors to his brother- 
in-law, James K. Meaher. The assignée took possession of ail the property in 
Missouri, and sold it at assignee's sale, and one of the Gliddens became the 
purchaser for the sum of $5,000. The jury found the issue for the plaintîfl:. 
There was judgment on the verdict, and the défendant sued out this writ of 
error. 

R. E. Bail and J. K Euncie, for plaintifE in error. 
Frank Hagerman and Henry Wollman (Alexander New, on the 
brief), for défendant in error. 

Before CÀIjDWEÎjL, SANBOEN, afld THAYEE, Circuit Judges.' 
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CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

Waiving the technical objections to the snfficiency in form of the 
exceptions taken at the trial and of the assignments of error in the 
brief , we will proceed to dispose of the case on its merits. 

For some reason, which we are unable tô comprehend, objections 
were taken ail through the trial to the introduction of ail évidence 
tending to show that it was the Ohio, and not the Missouri, corpora- 
tion that was doing business at Kansas City after January, 1891. 
Objection was also taken to ail évidence tending to show that Dudley 
had authority, as manager of the Ohio company's Kansas City 
branch, to borrow money and exécute negotiable notes therefor. 
One ground of this objection was that Dudley's authority, as man- 
ager, to exécute notes for borrowed money, could only be shown by 
some formai order or resolution of the stockholders or board of di- 
rectors of the défendant company. A f urther ground of this objection 
was the erroneous assumption of fact that the notes sued upon were 
not executed in the name of the défendant company. This assertion 
is made ail through the brief of the counsel for the plaintiff in error, 
but it is an error of fact. The charter name of the Missouri com- 
pany was the ''Glidden & Joy Vamish Company of Kansas City, 
Missouri." The charter name of the Ohio company was the "Grlidden 
& Joy Varnish Company," and the notes sued on are executed in this 
name. 

The alleged error discussed at greatest length, and the one ap- 
parently chiefly relied upon, is that the court refnsed, at the close of 
ail the évidence, to give the jury a peremptory instruction to return 
a verdict for the défendant. The contention of the plaintiff in error 
is (1) that it was the Missouri, and not the Ohio, company that was 
doing business at Kansas City; and (2) that, even if the Ohio com- 
pany was carrying on the business at Kansas City, its manager, Dud- 
ley, had no authority to borrow money and exécute negotiable notes 
therefor, in the name of that company. Thèse questions of fact 
were properly submitted to the jury, under instructions to which, as 
a whole, no just exceptions can be taken. Upon a careful reading of 
ail the évidence on thèse issues, it is obvions that the court below did 
not err in refusing to instruct the jury to return a verdict for the 
défendant. There was abundant évidence, we think, which necessi- 
tated the submission of the case to the jury. It is indispatable, 
from the évidence, that after the sale of its property to the Ohio com- 
pany, and the cancellation of ail its stock, except a nominal sum, "to 
keep alive" its charter, the Missouri company did no business in 
Kansas City or elsewhere. It had no property, no capital, no crédit, 
and no manager. The business at Kansas City, from and after the 
date of this transaction, was the business of the Ohio company, and 
was conducted by Dudley, as its manager. Aftei*that time, Dudley 
was the manager of the Ohio company. That company flxed and 
paid his salary as manager, and it was to that company that he 
made his reports and returns; After the sale of its property and the 
«ancellation of its stock» the Missouri company was nothing more 
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than a dummy. It had probably a technical légal existence, through 
the three shares of uncanceled stock held by tbe Ohio company, not 
as capital stock for any business purposes, but "in trust to keep alive 
the charter" of the company. Its business career was closed. If 
not dead, it was in a comatose condition, closely bordering on death. 
It remained in this condition until 1893. In that year it was dis- 
covered that the Kansas City branch of the Ohio company, owing ta 
the gênerai dépression in business then prevailing tiiroughout the 
country, or to the mismanagement or dishonesty of Dudley, or from 
some other cause, was so much involved that its assets were probably 
insuiïicient to pay its debts. So long as the business of this branch 
was prospérons and profitable, the Ohio company received and ap- 
propriated the profits, and nothing was heard of the dormant Mis- 
souri company; but, when it was discorered that the business of this 
branch was likely to entail a loss, the Ohio company at once denied 
that it was a branch of its business, and disclaimed responsibility for 
its debts. It set up the claim that it was the Missouri company 
that had been conducting the business at Kansas City ail the time, 
and that that company alone was responsible for the debts of the con- 
cern; and, claiming itself to be a creditor of the Missouri company, 
it attached ail the property in Missouri, as the property of that com- 
pany. Immediately following this attachment, F. K. Glidden, then 
secretary of the Ohio company, and the last président of the Missouri 
company, but who had performed no offtcial act as président of that 
company since it sold its property to the Ohio Company, in 1891, ap- 
peared in Kansas City, and, assuming that the property there was 
the property of the Missouri company, proceeded, as président of that 
company, to make an assignment of the property for the beneflt of 
the creditors of that company, of which the Ohio company was al- 
légea to be one. It is needless to say that the attachment of its own 
property, and the assignment of property that did not belong to 
the assignor, did not strengthen the claim of the plaintiff in error. 
As we hâve seen, the Ohio company retained, as trustée, the three 
shares of uncanceled stock of the Missouri company, "to keep alive 
the charter" of that company. For whom the Ohio company was to 
act as trustée, in respect of thèse three shares of stock, does not ap- 
pear, and the nature of the trust is not disclosed, further than that 
it was "to keep alive the charter." But it can make no such use of 
that charter as is hère attempted. It cannot, when it is prospérons, 
ciaim the Kansas City business as its own, and, when it is unprofit- 
able, claim that it is the business of the Missouri company. The law 
will not countenance any such thimblerigging. One corporation 
cannot avoid the payment of its just obligations by putting forward 
as the debtor another corporation, similar in name, which, if it has a 
légal existence at ail, exists only in name, and as a mère dummy or 
scapegoat for the debtor corporation. The Ohio company is now 
seeking, not only to resuscitate the Missouri company, but to give 
to that resuscitation a rétroactive effect, so that the debts and obliga- 
tions created by the Ohio company while it carried on the Kansas 
City business and the Missouri company slept shall be treated as the 
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debts and obligations of the latter company. One corporation can- 
not keep another corporation under its management and control, and 
use it as a scapegoat for its debts whenever it ânds it désirable or 
profitable to do so. The liability of the plaintiff in error for the 
debts of the Kansas City branch does not arise from the fact that it 
or its stockholders owned the uncanceled stock of the Missouri com- 
pany, or, for that matter, ail the stock of the Missouri company. Its 
liability is grounded on the fact that after the sale of its stock and 
property to the Ohio company the Missouri company went out of busi- 
ness, and that thereafter the Ohio company owned the property, and 
conducted the business through its manager, Dudley. It is quite im- 
material to the décision of this case what was the légal effect of the 
transaction between the two companies, whereby the Ohio company 
acquired the property of the Missouri company, and the stock of the 
latter company, save a nominal amount, was canceled. The ques- 
tion hère is not whether that transaction was valid, or whether it 
disabled the Missouri company from further conducting business; 
but the question is, did that company in fact continue to conduct 
and carry on the busiaess at Kansas City after the sale of its prop- 
erty to the défendant and the cancellation of its stock? Upon that 
question there is no room for contention. It is perfectly clear, upon 
the évidence, that from* the date of that transaction the Ohio com- 
pany carried on the business at Kansas City, and that it is responsi- 
ble for the debts contracted by its manager in the control of that 
business, and that the circuit court should hâve eo told the jury. 

The remaining controverted question of fact, namely, whether Dud- 
ley, as manager of the Kansas City business for the Ohio company, 
had authority to borrow money, and exécute the negotiable promis- 
sory notes of the défendant company therefor, is equally clear, upon 
the évidence. From the time the défendant company established a 
branch house in Kansas City, in 1885, down to the time the business 
was closed out, in 1893, Dudley was the sole manager of that business. 
His relation, as sole manager and director of the business, was the 
same, whether the business was carried on for the Ohio company or 
for the Missouri company. He had ail the time the entire and abso- 
lute control and management of the business. The oificers of the 
company who resided at Cleveland, Ohio, never exercised any control 
or supervision over the business, and only visited Kansas City at long 
intervais. Dudley borrowed money, discounted paper, executed ail 
contracta, hired and discharged ail employés, attended to the banking 
business, and signed ail notes and checks. No one was over him. 
None of the oflQcers of either company, who resided in Cleveland, 
Ohio, ever paid any attention to the business at Kansas City. A 
more absolute and exclusive management and control of a business 
cannot be conceived of than that exercised by Dudley. The business 
was important and extensive. It involved the purchase and manu- 
facture of raw materials, and the sale of the manufactured product. 
There were four traveling salesmen, who were employed by Dudley, 
and received their orders and instructions from and reported to him. 
Thèse traveling salesmen knew of no other person having authority 
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in or about the business. Tbe territory allotted to tbeKansas City 
branch. embraced substantially ail the country west of tbe Mississippi 
river to the Pacific coast. An agent and manager left, as Dudley 
wàs, in the sole and exclusive management, direction, and control of 
such an extended manufacturing and commercial business, must nec- 
essarily exercise very large powers. It is conceded that he might buy 
and sell on crédit, and discount bills receivable to raise funds to pay 
debts and purchase goods. Mr. Glidden, the président of the Ohio 
Company, says that, when Dudley got notes for goods sold, "I suppose 
it was in the natural order of things to take them to the bank, and 
put the indorsement on as treasurer of the Glidden & Joy Varnish 
Company, and discount them, and get the proceeds." But it is con- 
tended he could not borrow money for any purpose, however pressing 
the necessity therefor. It is conceded that he might lawfully exécute 
the company's negotiable notes for stock or materials, and make them 
payable in bank. Suppose, upon the maturity of such notes, he had 
no funds in hand to meet them, and could not raise funds for that pur- 
pose by the discount of bills receivable, or that he had no bills to dis- 
count. Was he bound to let the notes go to protest, although he 
conld borrow the money from the bank to pay them, for the asking? 
Or suppose a favorable opportunity offered to buy stock at advan- 
tageous figures for cash. What would a prudent man, whether owner 
or manager, condueting a large mercantile or manufacturing business, 
do under like circumstances? Universal usage among ail classes of 
business* men engaged in manufacturing or commercial pursuits an- 
swers the question. Mr. Glidden himself admits that, in an emer- 
gency, Dudley had the right to apply to the bank for cash advances; 
and, if he had this right, he had, of course, the right to give a note for 
the advance. Left as he was iu the absolute control and management 
of this whole business, to act according to his own best judgment and 
discrétion, Dudley had authority to do whatever a reasonably prudent 
merchant or manufacturer would hâve done under like circumstances 
and conditions. His powers were commensurate with the reasonable 
and necessary requirements of the business committed to his sole and 
exclusive management. Among the highest duties imposed upon him 
by his position was the duty of upholding and maintaining the crédit 
of the concern. The protest of the paper of a manufacturing and 
commercial corporation, like that for which Dudley was manager, 
would instantly destroy its crédit, if it did not throw it into bank- 
ruptcy. Dudley was sole manager of the flnancial as well as ail other 
departments of the Kansas City branch. The contention that the 
gênerai agent and manager of a commercial and manufacturing busi- 
ness, such as Dudley was condueting, has no power to borrow money, 
and exécute notes therefor, to avert such disaeters, does not deserve 
serions considération. If such an agent, having it in his power to bor- 
row money to maintain the crédit of the concern and avert insolvency, 
should neglect or refuse to do so, he would be guilty of a gross derejic- 
tion of duty to his principal. A gênerai manager, having the exclu- 
sive management and cond^ict of a manufacturing and commercial 
, business, and admittedly baving the power to purchase stock, contract 
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debts, and discount notes, may, when there is occasion for so doing, 
borrow money to pay debts or purchase goods, and give bis principal's 
negotiable note tberef or. The autbority of such a manager to borrow 
money does not bave to be sbown by an express order or resolution of 
the stockholders or board of directors of tbe company. It may be im- 
plied from the gênerai powers of such a manager, and the necessities 
and usages of the business. This implication would seem to be well- 
nigh conclusive, when, as in this case, the manager bas the sole ana 
exclusive control and management of a branch house of a mercantile 
and manufacturing corporation whose domicile is in a distant state, 
and whose ofiBcers never assumed to manage or conduct the business 
of the branch house, or to place any limitations on the powers of its 
manager, in any respect. In Scofleld v. Parlin & Orendorff Go., 10 Ç. 
G. A. 83, 61 Fed. 807, where the défense was similar to that set up in 
this case, the court said : 

"Ttie rulings of the court to the contrary, and, presumably, the sworn déniai 
of the exécution of the contract, proceeded upon the theory that, in order to 
bind the corporation, a contract must be shown to hâve been executed or 
authorized by a formai corporate act, such as an order or resolution of a board 
of directors. But the business of modem mercantile and manufacturing cor- 
porations is not alwàys, or even generally, conducted in that way, but is com- 
mitted to agents and managers, whose powers are limited, practically, ouly 
to the Unes of business for the prosecutlon of which the corporations were 
formed." 

And in the case of Merchants' Nat. Bank of Gardiner v. Citizens" 
Gaslight Go., 159 Mass. 505, 34 N. E. 10S3, the court said: 

"Upon considération of the décisions cited, we think it fair to say that the 
making and indorsing of negotiable paper is to be presumed to be within the 
power of the treasurer of a manufacturing and trading corporation, whenever, 
from the nature of its ordinary business, as usually conducted, the corpora- 
tion is naturally to be expected to use its crédit in carrying on commercial 
transactions. Such paper is the usual and ordinary instrument of utiliziug 
crédit in commercial dealings, and it is for the Interest of the corporation and 
of the community that the best instrument shouid be employed. It is no less 
for the Interest of ail that, if negotiable paper is to be employed, its validity 
shouid not be open to objections which would impair its usefulness by re- 
quiring at every step an inquiry into the authority by which it is issued. 
* * * Although such companies [gas companies] manufacture only as they 
deliver, and so hâve no occasion to hold large quantities of manufactured 
goods for a market, there are features of their business which make it neces- 
sary for them to hâve control of large amounts of money at certain seasons. 
Coal— their chief raw material— is uniformly at its lowest price in the summer, 
and, away from the seaboard, is usually taken in large quantities at that sea- 
son. Gas is uniformly sold upon time, and the bills coUected monthly or quar- 
terly. The work of extending and repairing street mains, and other work upon 
the manufacturing plant, can be done to the best advantage during only a 
portion of the year. A business so conducted afCords abundant scope for the 
advantageous use of the crédit of the corporations engaged in it, and they 
would naturally be expected to use their crédit in the transaction of their ordi- 
nary business." 

In the case of Moore v. Manufacturing Go., 113 Mo. 106, 20 S. W. 
975, the court said: 

"The power of an agent or offlcer of a corporation to bind his principal iB 
governed by the law of agency; and, where an ofBcer bas been permitted to 
manage ail the business of a corporation, his authority to bind it will be im- 
plîed from the apparent power thus conferred upon him." 
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And see Mahoney Min. Co. v. Anglo-California Bank, 104 U. S. 192; 
Martin v, Webb, 110 U. S, 7, 3 Sup. Ct. 428; Manufacturing Co. v. Sox- 
man, 138 U. S. 431, 11 Sup. Ct. 360; Bell v. Bank, 57 Fed. 821; Wash- 
ington Sav. Bank v. Butchers' & Drovers' Bank, 107 Mo. 144, 17 S. W. 
644; Bank v. Armstrong, 8 C. C. A. 155, 59 Fed. 372; Merchants' Nat. 
Bank of Boston v. State Nat Bank of Boston, 10 Wall. 604. 

We hâve carefuUy examined each error assigned, and are satisfied 
none of them bas any merit, in the light of the facts of the case. The 
judgment of the circuit court is therefore afiQrmed, with costs, and 
with interest thereon from the date of its rendition bj the circuit 
court at the rate of 10 per cent, per annum. 

SANBORN, Circuit Judge (concurring). I concur in the resuit in 
this case on the ground that the course of business at Kansas City 
shown in this record, the reports made by Dudley to the plaintiflE in 
error of the existence of bills payable he had made as its agent, and 
the testimony of its président that, if Dudley needed money to pay a 
coal bill, he thought he was expected to and would go to the bank, 
and hâve the money advanced to pay it, constituted sufflcient évidence 
to warrant a jury in drawing the inference that the corporation Imew 
that Dudley was making promissory notes on its behalf, and im- 
pliedly authorized him to do so. But I cannot concur in the view, 
which I understand to be expressed in the opinion of the court, that 
the gênerai manager of the business, or of a local branch of the busi- 
ness, of a manufacturing and trading corporation, who is authorized 
to buy and sell goods, to carry on the manufacturing business, and to 
take and discount promissory notes for his principal, is thereby vested 
with the implied power to borrow money on its behalf, and to exécute 
its notes therefor. I do not understand the rule of law to be that such 
a gênerai agent is presumed to hâve the same authority to borrow 
money on and to exécute notes in behalf of his principal that a rea- 
sonably prudent merchant or manufacturer bas to make notes and 
borrow money for himself. I think the true rule is laid down in sec- 
tion 398 of Mechem on Agency, in thèse words: 

"An agent having gênerai authority to nianage his principal's business has, 
by vlrtue of his employment, no Implied authority to bind his principal by 
naking, accepting, or indorsing negotiable paper." 

Tiedeman, in his work on Commercial Paper, at section 77, says that 
the presumption of law is more strongly opposed to an implied au- 
thority to exécute and negotiate commercial paper than to do any- 
thing else, and that even where there is a gênerai authority "to trans- 
act ail business," or "to do ail lawful acts concerning ail the principal's 
business, of what nature or kind soever," it is very generally held that 
the power to exécute bills and notes is not included. 

In New York Iron Mine v. First Nat. Bank, 39 Mich. 644, 651,— a 
case in which the stock of the mining corporation was held by Samuel 
J. Tilden and W. L. Wetmore, and the latter had had the entire man- 
agement and control of the mining business which was carried on by 
the Company in the state of Michigan, had expended more than three 
million dollars, and had lawfully discounted the bills receivable of 
the corporation, — the suprême court of Michigan held that ail of this 
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-was insufficient to warrant the inference that Wetmore had implied 
power to borrow money and to issue the promissory notes of the cor- 
poration. Judge Cooley, in delivering the opinion of the court, said: 

"The Issuing of promissory notes Is not a power necessarily incident to tlie 
«onduct of tlie busin^s of minlng, and it is so susceptible of abuse, to the 
Injury, and, Indeed, to tlie utter destruction, of a corporation, that it Is wlsely 
left by the law to be conferred, or not, as the prudence of the board of dl- 
reetors may détermine." 

In my opinion the same rule, and for the same reason, governs the 
agencies of commercial and trading corporations. McCuUough v. 
Moss, 5 Denio, 567; Murray v. East India Co., 5 Barn. & Aid. 204; 
Benedict v. Lansing, 5 Denio, 283 ; The Floyd Acceptances, 7 Wall. 
666; Perkins v. Boothby, 71 Me. 91. 
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(Circuit Court of Appeals, Eighth Circuit. September 16, 1895.) 

No. 537. 

NBaLiGENCB— Question roK Jury. 

In an action for Personal injuries, it appeared that plalntifC, one F., was 
employed by the H. Mining Co., as engineer, to operate the englne whlch 
drove shafting In a tunnel in the mine, and to see that the bearings of 
the shafting were properly oiled. The shaft ran in a narrow and darli 
tunnel, supported on timbers which were placed at such a height as to 
make it necessary to stoop under them to reach the several bearings; and 
It was formed of two pièces, which were coupled together, at a distance 
of about 12 Inches from one of the supporting timbers, by nuts and bolts 
which projected from the shaft. F. was examinlng the bearing of the 
shaft while it was revolving rapidly, and, when in the act of rislng to an 
upright position, after stooping under the supportlng timber, was caught 
by the projeeting bolts, whirled round the shaft, and serlously injured. 
There was some évidence that F. was not requlred to pass through the 
tunnel, or examine the bearings, while the machlnery was in motion; that 
he might hâve reached the point to which he was going by a safer route; 
and that he was careless in rislng from under the timber near the coup- 
ling. But there was also évidence that F. was required to examine the 
bearings, and that he went to the place by the usual way. Hdd, that the 
questions of the négligence of the minlng company, and the contributory 
négligence of F., were for the jury, and that it was not error to refuse to 
Instruct the jury that the latter was, and the former was not, establlshed. 

Mabteb akd Servant— Risks of Emplotment. 

It also appeared that one T. was the foreman of the H. mine, whlch was 
owned by a corporation havlng large interests In sundry places under the 
gênerai charge of a superlntendent; that T. had power to hire and dis- 
charge men, direct thelr work, and generally to control ail the ordinary 
dally opérations at the mine, and on one occasion, upon complaint of F., 
had promised to remove a dangerous obstruction In the tunnel, and had 
afterwards caused it to be removed. There was évidence that F. had com- 
plaiued to T. of the danger from the projeeting bolts on the revolving shaft, 
and that T. had promised, a few days before the accident, to hâve the 
coupling covered with a box, for protection. Ueld, that it was wlthln the 
apparent scope of T.'s authorlty to promise to make the coupling safe, and 
that F. did not, by contlnuing in the company's employment In reliance 
on such promise, assume the risks arislng from the dangerous position of 
the coupling. 
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3. Same— DuTY TO FuRNisH Saj-b Appwakcks. 

Sdd, further, that the rule that a master îs not bound to replace an ap- 
pliance, such as is in common use, because It is possible to get a betfer 
one, iaid not apply to relieve the H. Co. from tlie duty of protecting tne 
exposed coupling by putting a suitable guard arounU it. 

4 BviDBNCB— Cboss-Examination. 

F. having been asked, on cross-examination, whether he had been told 
by bis counsel that bis whole case depended on bis swearing that he had 
complained to T., and baving answered "No," was asked. whether he did 
not know that bis whole case depended on bis so swearing. ïhe court 
excluded the question. Eeld no error. 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

Tbis was a suit in which William FuUerton, the défendant in error, sued 
the Homestake Mining Company, the plalntifE in error, in the circuit court of 
the United States for the district of South Dakota, for Personal injuries sus- 
tained by him while working as an engineer for the défendant company at its 
mine near Lead City, in the state of South Dakota. The material facts, otber 
that those hereafter mentioned in the opinion, whicb the évidence tended to 
establisb, are as follows: For two years and two months prlor to February 3, 
1890, the plaintifC had been in the employ of the défendant company, in vari- 
ons capacities, at Its mines in the state of South Dakota. On the latter date 
he had charge of a stationary steam engine whicb supplied the power to run 
a Gate's rock crusher. Tbis crusher was located underneath the grouud at 
the west end of a tunnel, some six feet wide by seven feet bigb, whicb bad 
been excavated through solid rock. Power was communicated to the Gate's 
crusher by means of a Une shaft some four Inches in diameter, which ran 
from east to west lengthwise of the tunnel, and was supported at six points 
by timbers or supports placed crosswise of the tunnel, to the tops of which 
were bolted suitable métal bearings to carry tbe shaft. The shaft was about 
30 feet long, and at tbe east end thereof were two pulley wheels, which were 
fastened to the shaft. Tbe stationary engine was located some distance to 
the south of tbe east end of the shaft, and on a higher plane. A belt descend- 
ing on an incline from the fly wheel of the engine passed around one of tbe 
aforesaid pulley wheels, and tumed tbe line shaft at th^ rate of about 250 or 
300 révolutions per minute when the Gate's rock crusher was in full opéra- 
tion. The otber pulley wheel attacbed to the shaft was used, as it seems, to 
communicate power, by means of another belt, to anotber rock crusher, tbat 
was located some distance nortb of the line shaft. The line shaft was coui- 
posed of two sections, of about equal lengtb, whicb were coupled togetber, 
by means of nuts and bolts, at a point within tbe tunnel not more than 12 
inches from one of the cross timbers which supported the shaft. The shaft 
was laid about in the center of tbe tunnel, and was elevated for some dis- 
tance above tbe floor by means of tbe cross timbers or supports on which it 
rested. It was a part of tbe plaintifE's reg.ular duty, as engineer in charge 
of tbis engine, to see that tbe joumals of the Gate's rock crusher, and tbat ail 
tbe bearings in which the line shaft tumed, were kept properly oiled. Wben 
the accident occurred tbis was a duty which necessitated a fréquent exam- 
ination of tbe métal bearings supporting tbe line shaft, as tbe shaft was new, 
and had only been placed in position about a montb previous to the accident, 
for tbe purpose of operating the Gate's crusher. The Gate's crusher was 
also a new pièce of machinery. Tbe plaintifC took charge of the engine whicb 
ran tbe Gate's crusher on January 11, 1890. Part of tbe time between Jan- 
uary 11, 1890, and February 3, 1890, he bad worked on the day shift, and part 
of that time on tbe night shift. He had also been ofC duty for some days 
during the same period, on account of ilbiess. On the morning of February 3, 
1890, the plaintifC oiled tbe joumals of tbe crusher and the bearings of the 
line shaft, and then started tbe engine. Shortly afterwards he went Into tbe 
tunnel again for tbe purpose of examining the machinery while it was in mo- 
tion, and especially for the purpose of examining tbe bearings of the line 
shaft. To reach thèse bearings he descended from the engine room on an 
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incline alongside of the belt leading from the engine to the line shaft, then 
tumed at right angles Into the tunnel and walbed by the slde of the shaft In 
the direction of the crusher, examining eaeh bearing as he approached it. 
When he reached the bearing in close proximity to the coupllng, he f ound it 
necessary to stoop or crawl underneath the cross timber which supported the 
shaft. He was at the tlme incumbered with his lantem and some material 
for oiling the bearings. As he was in the act of rising to an upright posture, 
after stooping or erawling underneath the timber, his clothlng was caught by 
the protruding bolts in the coupling, and he was rapidly whirled arounU tlie 
Bhaft, his lower extremities coming in contact with the rock floor of the tunnel 
at each révolution of the shaft. As a resuit of the accident the plaintifC lost 
both of his feet, which were badly broken and mangled. He also sustained 
other very severe and painful bodily injuries. There was testlmony before 
the jury which tended to show that on one occasion, at least, prior to the 
accident, the plaintifE had complained to Joseph Treweek, the défendant com- 
pany's foreman, of the condition of the cross timbers in proximity to the 
coupling of the Une shaft, and of the risk necessarily encountered by the 
engineers in charge of the engine In being compelled to stoop or crawl under 
sald cross timber whenever, in the discharge of their duty, they found it nec- 
essary to go through the tunnel to examine or oil the bearings. There was évi- 
dence which tended to show that when such complaint was made to the fore- 
man he was requested to hâve the rock eut away at one side of the tunnel, 
so that a person could pass around the end of the cross timber, or to hâve the 
coupling covered with a suitable box, to protect persons from being caught 
by the protruding bolts; that the foreman refused to eut away the rock, but 
at the same tlme promised to see the carpenters and hâve the coupling boxed ; 
that in reliance on such assurance the plaintiff continued to discharge his 
duties in the usual way for two or three days thereafter, until the accident 
occurred. In view of the instructions given by the court, and the verdict of 
the jury subsequently rendered, thèse latter faets must be accepted as proven. 
The complaint, which was in the usual form, charged that the défendant coin- 
pany was guilty of culpable négligence in allowing the line shaft to remain 
uncovered for its full length, and especially at the place where the two sec- 
tions were coupled together. There was a verdict In favor of the plaintiEE, 
and against the défendant company, for $23,000. 

Qr. G. Moody and A. B. Kittredge (C. H. Winsor, on the brief), for 
plaintiff in error. 
John E. Carland, for défendant in error. 

Before CALDWELL and THAYEB, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

At the close of ail the évidence the défendant, by its counsel, 
moved the court to direct the jury to return a verdict in its favor 
for the f ollowing reasons : 

"First, that the uncontradicted évidence in the case shows that there was 
no négligence on the part of thé défendant; second, that the uncontradicted 
évidence in the case shows that the négligence of the plaintiff contributed to 
his injury; third, that there Is no évidence in the case tending to show that 
Joseph Treweek, whom the plaintiff claims made the promise to plaintiff to 
box the shaft, had any authority from the défendant to make any such prom- 
ise, or showing that Treweek was either a gênerai or spécial vice principal 
of the défendant for the purpose alleged in the complaint." 

The refusai of the court to grant this request présents the principal 
questions that we haA^e to détermine. 

With référence to the first of the three propositions embodied in 
the foregoing instruction, it is sufûcient to say that we entertain the 
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opinion that the proposition in question was clearly untenable, and 
that the court would hâve erred, had it undertaken to déclare, as 
a matter of law, that there was no évidence tending to show, or from 
which a jury could rightfully infer, that the défendant had been 
guilty of a want of reasonable or ordinary care. It must be borne 
in mind that the Une shaft was located in a narrow and dark tunnel ; 
that it revolved with great rapidity; that the coupling with protrud- 
ing bolts was very near to one of the cross timbers; that a person 
required to pass at intervais through the tunnel, and to stoop or 
crawl under this cross timber, would be inevitably exposed to the 
risk of having his clothing caught by the coupling, and of being horri- 
bly injured, — a risk that could easily hâve been avoided without ex- 
pense to the défendant company, and without interfering with the 
opération of its machinery, by simply covering the coupling. Thèse 
facts were amply suiBcient, we think, to warrant a jury in flnding 
that the défendant company was not without fault, and that in the 
exercise of ordinarj' care, in view of the location of the line shaft 
and coupling, it ought to hâve boxed the coupling, or to hâve made a 
passageway so that its employés could hâve passed that point in the 
tunnel without encountering on every occasion the peculiar danger 
above described. No error was committed, therefore, in submitting 
the issue of the defendant's négligence to the jury, and in refusing 
to décide it as a question of law. 

The sepond proposition contained in the instruction, — that the un- 
contradicted évidence in the case showed that the plaintifE was guilty 
of contributory négligence, — ^in our judgment, was likewise unten- 
able, and was properly overruled. The défendant seems to hâve 
contended, in the course of the trial — First, that the plaintif!: was not 
required or expected, in the discharge of his duties as engineer, to 
pass through the tunnel, either to oil or examine the bearings of the 
line shaft, when the machinery was in motion; second, that a safer 
way had been provided by the défendant company to reach the par- 
ticular bearing that the plaintifl was attempting to reach when he 
was hurt than the one actually taken ; and, third, that the plaintiff 
was guilty of careleesness at the moment he attempted to rise to 
an upright posture af ter crawling under the cross timber next to the 
coupling. Considérable testimony was offered to support the first 
two of thèse propositions. On the other hand, considérable évidence 
was introduced which tended to prove that the défendant did both 
expect and require its engineers to examine and oil the bearings 
while the line shaft was in motion; that the actual opérations of 
the machinery could be best observed when it was in motion; that 
the route taken by the plaintiff on the occasion of the accident to 
reach and examine the bearings was, as the défendant well knew, 
the one usually taken by its engineers for that purpos«; and thai: 
on the occasion of the accident no other mode of reaching the back 
bearings, which the plaintiff desired to reach, was known to hin». 
None of the alleged facts above mentioned, on which the défendant 
predicated its charge of contributory négligence, can be said to hâve 
been undisputed. On the contrary, tbe spécifie facts onVhich the 
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charge in question was based were contested, and the évidence was 
conflicting. Under thèse circumstances, the circuit court submit- 
ted to the jury, by instructions which are not subject to criticism, 
the several issues, whether it was plaintifE's duty to examine the 
bearings of the shaft while it was in motion, whether he took the 
proper route to make such examination, and whether he acted at the 
moment of the accident with a due degree of careandcircumspection. 
The finding of the jury on each of thèse issues must bave been in 
faTor of the plaintiff, and it goes without saying that such findings 
are not subject to review by this court. 

This brings us to a considération of the third proposition stated in 
the foregoing instruction, namely, that there was no évidence that 
Joseph Treweek, the foreman of the mine, had authority to give 
the assurance or make the promise that the shaft coupling should 
be covered or boxed. The circuit court not only refused to give 
this instruction, but it charged to tlie contrary thereof, as follows: 

"If the jury believe from the évidence that the plaintiff, William FuUerton, 
after discovering or recognizing the danger of passing the coupling on the 
shaft in question, complained to the proper offieer of the Homestalie Mining 
Company (and the court charges you, as a matter of law, that, under the évi- 
dence in this case, Joseph Treweek was such offieer) of the dangerous condi- 
tion of the shaft and coupling by which plaintiff had to pass in oiling and 
examining the bearings on said shaft, and the jury further flnds from the 
évidence that said Joseph Treweelc promised the plaintiff, William FuUerton, 
that the dangerous character of said shaft and coupling would be remedied, 
and the jury further find that said William FuUerton continued to perform 
the services in which he was engaged in reliance on said promise, then the 
plaintiff, William FuUerton, is entitled to recover damages for any injury in- 
flicted upon him, without his fault, by reason of the dangerous condition of 
said shaft and coupling, within any period after said promise was made which 
would not preclude ail reasonable espectation that the promise would be kept." 

As an exception was taken to the action of the trial court in both 
of the respects last stated, it will be proper to consider them together. 
The main proposition stated in the foregoing instruction is not dis- 
puted, namely, that a servant may successfully maintain an action 
for injuries snstained by using defective machinery or appliances 
after he became aware of the def ect therein and the danger incident 
thereto, provided it appears that he notifled the master of the defect 
prior to the injury, and the latter directed him to continue using such 
machinery, and at the same time promised to repair it, and provided, 
further, that the servant exercised due care, and that the defect com- 
plained of did not render the machinery so imminently and immedi- 
ately dangerous that he should hâve declined to use it at ail until it 
was repaired. It is not denied, as we understand, that this principle 
has become flrmly embedded in the law of négligence by numerous 
décisions of courts of last resort. Hough v. Railway Co., 100 U. S. 
213, 225; Clarke v. Holmes, 7 Hurl. & N. 937, 938; Gowen v. Harley, 
12 U. S. App. 574, 586, 6 0. C. A. 190, 56 Fed. 973; Laning v. Raikoad 
Ck>., 49 N. Y. 521; Stephenson v. Duncan, 73 Wis. 404, 41 N. W. 337; 
Patterson v. Eailroad Co., 76 Pa. St. 389; Greenleaf v. Railroad Co., 
33 lowa, 52; Eailway Co. v. Watson, 114 Ind. 20, 27, 14 N. E. 721, 
and 15 N. E. 824; Greene v. Eailway Co., 31 Minn. 248, 17 N. W. 378; 
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Railroad Co. v. Young, 1 U. S. App. 96, 1 0. 0. A. 428, 49 Fed. 723; 
Eotheûberger v. Milling Co. (Minn.) 59 N. W. 531. 

The contention is, however, that there was no évidence that the 
complaint made by the plaintiiî relative to the dangerous condition 
of the coupling was addressed to the right person, and for that rea 
son it is insisted that the promise made by 'Preweek to cover or box 
the coupling was of no avail to the plaintifl as an excuse for continu- 
ing in the défendants service, and continuing to pass by the un- 
covered coupling, after he became aware of the danger incident there- 
to, and that by so remaining in its service he assumed ail the known 
risks of the employment. We apprehend that if it was f airly within 
the scope of Treweek's authority, as foreman, to cause a board cover- 
ing to be placed over the coupling of the Une shaft, then a promise 
made by him to a subordinate servant to cover the coupling, in re- 
sponse to a complaint that it was dangerous, must be given the same 
effect as a like promise made by the défendant itself. And it must 
be conceded that a like promise made by the défendant would serve 
to rebut the presumption that the plaintiff intended to assume the 
risk which he had pointed ont. The question is not whether Tre- 
week was a vice principal in sueh sensé that the défendant company 
would be liable to its employés for ail of his négligent acts, but 
whether his functions were such that he had the right, in the dis- 
charge of his duties and in the exercise of his judgment and discré- 
tion, to cause the shaft coupling to be covered. If he had such right, 
then we think that the plaintiff could properly address his complaint 
to Treweek, and rely on the latter's promise to remedy the existing 
defect without preferring his complaint to, or seeking a promise 
from, any one higher in authority. Now, the undisputed facts 
which hâve a bearing on the question last suggested were as f ollows : 
The défendant company was a corporation of California, having its 
chief office in that state. It owned and operated five or six mines in 
the state of South Dakota, and, among others, the Homestake Mine, 
where the injuries complained of were sustained. It had an agent 
in the latter state, by the name of Grier, who had gênerai charge of 
the défendant company's biisiness in South Dakota, and was termed 
its "gênerai superintendent." The opérations of the défendant com- 
pany were so extensive that it found it necessary to maintain and 
operate a machine shop in South Dakota, both for the construction 
and repair of such mining machinery as was needed and used at its 
several mines. This shop was in charge of a master mechanic by 
the name of Spargo, who, in addition to his duties as master me- 
chanic, had gênerai charge, as it seems, of the machinery of the 
Black Hills & Ft. Pierre Railroad Company. Joseph Treweek was 
day foreman of the Homestake Mine, and in that capacity had 
power to hire and discharge men, to direct them where and how to 
work, and generally to control ail the ordinary daily opérations at 
the Homestake Mine. When on duty at the mine he seems to hâve 
been the représentative of the défendant company, with w'iom ail 
the employés who were engaged in taking eut, handling, and crush 
ing ore came immediately in contact, and from whom tliey received 
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their orders. The testimony showed that on one occasion, shortly 
before the accident, the plaintiff had requested Treweek to remove a 
projecting pièce or point of rock at the entranœ of the aforesaid 
tunnel, which rendered it difflcult and dangerous for the engineers 
to pass by the belting when they had occasion to enter the tunnel to 
examine the bearings of the line shaft, and that Treweek, as foreman, 
promised to remove the rock, and immediately thereafter caused it 
to be removed. In view of thèse facts, we think it is manifest that 
Treweek had the right to cause an ordinary board covering to be 
placed over the coupling of the line shaft, for the purpose of render- 
ing it more safe, without consulting the company or any of its su- 
perior ofiicers. It was an act that did not require a prevlous con- 
férence either with the gênerai superintendent or the master me- 
chanic, because it did not involve any altération of the machinery, 
or interfère to any extent with its opération. When the défendant 
company appointed Treweek as its foreman, it no doubt intended 
that he should exercise his judgment and discrétion with respect 
to the propriety of placing a covering over exposed parts of the ma- 
chinery, of which complaint was made to him that they endangered 
the safety of those employés who frequently had occasion to pass in 
close proximity to the same. Unless he had such authority in his 
capacity as foreman, he would be powerless to guard the company's 
interests as it is doubtless expected that they would be guarded. At 
ail events, we entertain no doubt that it was within the apparent 
scope of Treweek's authority to hear complaints touching such a 
defect as was pointed out by the plaintiff, and that it was also within 
the apparent scope of his authority to promise that it should be 
remedied. It results from thèse views that no error was committed 
by the trial court in charging the jury as it did on this branch of 
the case, and in refusing to charge as the défendant company re- 
quested. 

It is further contended by counsel for the défendant company that, 
notwithstanding the promise made by its foreman to cover the ex- 
posed coupling, the plaintiff should nevertheless be held to hâve as- 
sumed the risk incident thereto, because the promise in question was 
not a promise to repair an existing defect in machinery, but rather a 
promise to supply a new or additional appliance, which the company 
was under no obligation to furnish, no matter how necessary the same 
"might hâve been for the protection of its employés. We think that 
this proposition is wholly untenable. It is doubtless true that a mas- 
ter is not bound to abandon the use of a particular machine or appli- 
ance, which is in common use, and in a proper state of repair, merely 
because there are other machines or appliances in use that are better 
adapted for doing the work, or that mav be handled with greater safe- 
ty. Marsh v. Chickering, 101 N. Y. 396, 5 N. E. 56; Burke v. With- 
erbee, 98 N. Y. 562; Railway Co. v. Linney, 19 U. S. App. 315, 7 C. 
C. A. 656, 59 Fed. 45. In view of the undisputed fact that the kind 
of coupling appliance which was attached to the line shaft when the 
accident occurred was then in very gênerai use, the doctrine invoked, 
and the authorities cited by the défendant in support of its last-men- 
v.69F.no.lO — 59 
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tioned contention, would doubtless relieve it from liability for using 
that kind of coupling appliance, although a saler and better coupling 
appliance might bave been used to connect the Une shaft. But the 
doctrine in question cannot be successfully invoked for tbe purpose 
of relieving an employer ol the duty of placing a suitable guard 
around a pièce of machinery or an appliance which. is of that nature, 
or so located, that it is a constant menace to the safety of those who, 
in the discharge of their duties, are frequently compelled to pass in 
close proximity to it. In such a case the obligation of the master to 
place a suitable guard around a dangerous pièce of machinery is no 
less imperative than his duty to remedy a defect in the machine itself. 

Passing to another branch of the case, complaint is made that the 
trial court refused-to permit the plaintifE, William Fullerton, to an- 
swer the last three of the f oUowing questions which were propounded 
to him in the f oUowing order on his cross-examination : 

"Q. Hâve yon not been told by your counsel that your wiole case depended 
on your s-wearing that Joseph Treweek made yen this promise? A. No, sir. 
Q. Don't you know the fact that your whole case depended upon Itî Q. Don't 
you know, Mr. Fullerton, that your whole case dépends— and did you not know 
before you brought thls suit— upon proving, or convinclng the jury, that Joseph 
Treweek made certain promises about boxlng in that coupling? Q. Do you 
not know now, Mr. Fullerton, and are you not consclous, that your whole 
case dépends upon your stating what Joseph Treweek, the day f oreman of thie 
mine, promlsed you wlth référence to boxlng that coupling shaft?" 

Thèse questions were obviously asked for the purpose of impeach- 
ing the credibility of the -witness. Prom a critical standpoint, they 
were objectionable in form, and the objection thereto was doubtless 
sustained, because they called upon the witness to déclare, as a mat- 
ter of law, upon what ground the right to recovèr depended. As the 
questions, taken literally, were founded on the assumption that the 
controversy over the alleged promise to box the coupling was the sole 
issue in the case, possibly the jury might hâve been misled if the 
questions, in that form, had passed unchallenged. By altering the 
form of the questions so as to inquire conceming the belief enter- 
tained by the witness at the time of bringing his suit and at the time 
of giving his testimony, the objection interposed would hâve been ob- 
viated. And if the questions had been modifled as last suggested, 
and the trial court had then declined to permit the witness to answer, 
the exception would hâve been entitled to more weight. Trial courts 
should be àllowed a libéral discrétion in determining the latitude to . 
be given to a cross-examination, and particularly in determining the 
form in which questions should be propounded to a witness which are 
aimply designed to impeach his credibility. We are not prepared to 
say, therefore, that tbe trial court exceeded its discretionary powers 
in sustaining the objection to the several questions above quoted. 
Moreover, as the court permitted the witness to answer the flrst of 
the above questions, we feel satisfied that its refusai to permit the 
remaining questions to be answered had no material effect on the ul- 
timate issue of the trial. 

Complaint is also made that the court refused to give certain other 
instructions which were asked by the défendant company. But a care- 
ful examination of the charge given by the trial judge satisfles us that 
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the substance of ail the refused instructions was given, in so far as 
they were proper instructions, and were not calculated to mislead the 
jury. The jury seem to hâve been very fuUy instructed on ail 
the salient features of the case, and it would hâve served no usefui 
purpose to hâve given a number of instructions that were asked by 
the défendant which were perhaps unobjectionable. One instruction 
asked by the défendant requested the court to déclare, in substance, 
that it was the duty of the plaintiff himself to hâve boxed the coup 
ling, if he considered it dangerous and if he could hâve boxed it in 
connection with the discharge of his other duties, and that by failing 
to do so he assumed the risk of getting hurt. No error was commit- 
ted, however, in ref using this request. The work of boxing the coup- 
ling pertained to the carpenter department. The foreman, Treweek, 
recognized that fact when the danger was pointed out to him, by prom- 
ising to send the carpenters to cover it. The plaintiff, we think, was un- 
der no obligation to turn aside f rom his ordinary duties, and construct 
a box to cover the coupling, especially after the foreman's attention 
was called to the alleged defect, and he had promised to send the car- 
penters to cover it; and he cannot be said to hâve assumed the risk 
of injury because he failed to do so. The danger complained of coul^ 
not be remedied by merely driving a nail or inserting a screw to ren 
der a simple tool or appliance more secure, but it involved the selee 
tion of materials, and the expenditure of some time, labor, and skill, 
to wholly obviate the danger. 

It is flnally insisted by the défendant that the damages assessed by 
the jury are excessive, and that the verdict ought to be set aside for 
that reason. The circuit court had an undoubted right to set aside 
the verdict and order a new trial, and it should hâve exercised that 
power if, in view of the amount of the recovery, it was satisfled that 
the jury had been influenced by préjudice or passion, or that they 
had made a gross mistake of fact in assessing the damages. It is 
needless to say, however, that we are not possessed of any such 
revisory power, inasmuch as the damages assessed are less than the 
sum alleged and claimed in the complaint. This court is limited 
to the inquiry whether the jury was properly directed as to the 
mode of assessing the damages. Railroad Co. v. PraJoff, 100 U. S. 24, 
31; New York, L. E. & W. R. Co. v. Winter's Adm'r, 143 U. S. 60, 75, 12 
Sup. et. 356; Lincoln v. Power, 151 U. S. 436, 14 Sup. Ct. 387. The 
charge of the court on that branch of the case was as follows, and we 
are not able to say that it was substantially erroneous: 

"If you find for the plaintiff, you will allow him what lawyers call *com- 
pensatory damages'; thatls, damages for his loss of limbs, loss of time, and 
for thB pain endured by the accident. You are the sole judges of this amount. 
There Is no rule to govem you In such cases but your own good judgment and 
Sound discrétion. A great and wlse judge bas said, there is no priée current 
for human pain and sufferlng. You cannot give any exemplary damages. If 
this plaintiff is entitled to recover, his recovery Is limited to compensatory 
damages. Your verdict should not be Influenced by passion or préjudice. 
The défendant has the same rlghts that any private individual has." 

Finding no error in this part of the charge, nor in the record, 
considered as a whole, which, in our opinion, would warrant us in 
disturbing the verdict, the judgment of the circuit court must be 
aflBrmed. 
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AETNA LIFE INS. CO. v. FLORIDA. 

(Circuit Court of Appeals, Eighth Circuit. September 16, 1895.) 

No. 624. 

LiFB Insubancb— Contemplation op Suicide— Missodei Statotb. 

A statute of Missouri (Rev. St. 1889, § 5855) provides that, "in ail suits 
on policies of Insurance on life, • * * it sliall be no défense tliat the 
insured committed suicide, unless it shall be sliown * * * that ttie in- 
sured contemplated suicide at tlie time lie made his application for the 
policy." Edd, that the word "contemplated," as used in such statute, is 
équivalent to "intended" or "had resolved," and that it is not sufficient to 
show that the insured, at the time of his application, had consldered the 
Bubject of suicide, without any deflnite purpose to commit suicide. 

In Error to tke Circuit Court of the United States for tlie Eastem 
District of Missouri. 

Frank M. Estes, for plaintifE in error. 

L. R. Wilfley (W. F. Boyle and E. B. Adams, on the brief), for de- 
fendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This action was brought by Nancy L. 
Florida, the défendant in error, against the Aetna Life Insurance Com- 
pany, the plaintifE in error, to recover the amount of two life Insur- 
ance policies issued by said company on the life of Alonzo K. Florida, 
the plaintiff's husband. Both of said policies were made payable to 
the plaintiff as beneflciary. One of them was executed on July 30, 
1891, for the sum of |5,000; the other was executed on July 12, 1892, 
for the sum of |10,000. The plaintiff's husband committed suicide 
on April 27, 1893, and a demand was thereafter made on the défend- 
ant company for payment of the policies. Payment was ref used, and 
the présent suit was thereupon instituted. 

On the trial of the case the circuit court instructed the jury, in 
substance, that it was conceded by the défendant company that the 
plaintifE was entitled to recover on the policies, "unless, at the time 
Alonzo K. Florida made application for them, he was in contempla- 
tion of committing suicide at some future time, so that by such acts 
of self-destruction the Insurance company would be defrauded of the 
sum so insured" ; and, as no exception was taken to this instruction, 
we must assume, for the purpose of this décision, that the only dé- 
fense intended to be relied upon by the défendant company was the 
défense pleaded in its answer, as follows : 

"Défendant states • » * that on the 27th day of April, 1893, and with- 
in two years from the date of said policies, said Florida committed suicide; 
and the défendant allèges the fact to be that said Florida, at the time that he 
made his said applications to the défendant for said policies, contemplated 
suicide; that, at the time of making said applications for said insurance, said 
Florida contemplated and intended to secure the said contracts of insurance 
from this défendant wlth the intention soon thereafter to take his own lîïe; 
that the said purpose and intention of said Florida was not known to the 
défendant, and was purposely concealed by him in order that he might secure 
said policies of insurance, and thereafter, by taking his own life, enable his 
représentatives to secure the beneflts accruing under said policies; that the 
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sald aets of said Florida were a fraud upon this défendant; and that, by rea- 
son of said acts of «aid Florida, said policies of Insurance became wbolly 
void." 

It should be stated in this connection that the policies in question 
were executed and delivered in the state of Missouri, and that at the 
date of their exécution the following statutes were in force in that 
State: 

"No misrepresentation made in obtaining or securing a policy of insurance 
on the life or llves of any person or persons sliaU be deemed material, or ren- 
der the policy void, unless the matter misrepresented shall bave actually con- 
tributed to the contingency or event on whieh the policy is to become due and 
payable, and whether it so contributed in any case shall be a question for the 
jury." Rev. St. Mo. 1889, § 5849. 

"In ail suits upon policies of insurance on life hereafter issued by any Com- 
pany doing business in- this state, It shall be no défense that the insured com- 
mitted suicide, unless it shall be shown to the satisfaction of the court or jui-y 
trying the cause, that the insured contemplated suicide at the time he made 
his application for the policy, and any stipulation in the policy to the eontrary 
shall be void." Rev. St Mo. 1889, § 5855. 

In the circuit court of the United States for the Eastern district of 
Missouri, where the case was tried, the plaintifE recovered a judgment 
for the full amount of the policies; and the case was brought to this 
court for review on a writ of error sued out by the défendant Com- 
pany. The errors assigned relate to tlie exclusion of testimony and 
to the charge of the trial court. There are numerous assigaments of 
the former kind, but it would subserre no useful purpose to review 
them in détail, as most of the questions propounded which were ex- 
cluded were obviously improper questions, because they were calculat- 
ed to elicit hearsay or secondary évidence, or the conclusions of wit- 
nesses rather than the facts on which such conclusions were based, 
or because the questions were designed to establish the existence of 
particular facts by common rumor, or because the questions asked 
were too vague and gênerai, or a mère répétition of questions that had 
already been asked and answered. We shall forego any discussion 
of the several assignments of error to which the last remark applies, 
conflning ourselves to those exceptions taken which seem to us to be 
most tenable. 

At one stage of the trial, counsel for the défendant company offered 
in évidence what purported to be the will of Alonzo K. Florida, de- 
ceased, for the purpose, as stated by Mm at the time, of showing the 
condition of the testator's mind. It was objected to and excluded, 
and an exception was saved. We cannot décide whether this ruling 
of the trial court was right or wrong, because the alleged will is not 
found in the bill of exceptions, and, without examining it, it is impos- 
sible to say what it may hâve tended to show with respect to the tes- 
tator's purpose or mental condition. The défendant also appears to 
hâve offered in évidence a larç;e number of claims which had been 
filed in the probate court of the city of St. Louis against the estate 
of Alonzo K. Florida. Thèse were objected to, the claims were ex- 
cluded, and an exception was saved. The claims in question appear 
to hâve been excluded because the circuit court was of opinion that 
they had no tendeney to show the financial condition of the deceased 
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at or prier to the taking out of thè policies in suit. Whether that 
ruling was erroneous or otherwise cannot be determined, because the 
claims are not contained in tlie record. The ruling of tbe trial court, 
must be presumed to hâve been correct. A witness for the défend- 
ant Company was also asked the f oUowing question : "What was Mr. 
Florida's flnancial condition during the winter of 1892 and 1893? I 
will put it this way: Do you know what his flnancial condition was 
during the winter of 1892 and the beginning of 1893?" The answer 
to this interrogatory was excluded, on the ground that it could hâve 
no tendency to show the financial condition of the deceased in July, 
1891, and in July, 1892, when the policies were taken out, and that 
no attempt had been made to furnish authentic évidence of his finan- 
cial condition at the latter dates. We cannot say that there was 
any material error in this ruling, although the testimony would doubt- 
less hâve been compétent, and would probably hâve been admitted if 
counsel had undertaken to show that the indebtedness existing 
against the deceased in the winter of 1892 and 1893 had its origin 
prior to the issuance of the policies, or either of them. Without pur- 
suing this branch of the case at any greater length, it will sufflce to 
say that none of the errors assigned on account of the exclusion of 
testimony appear td us to be tenable. 

The question in the case of paramount importance is whether the 
circuit court properly deflned the words "contemplated suicide," as 
used in Rev. St. Mo. § 5855, supra. On this subject the court char- 
ged the jury as follows: 

"The faet of suicide is no défense, unless it be the culmination of a purpose 
formed at the time application was made for the respective policies. Unless; 
therefore, you belleve from the weight of the évidence that on the 30th day 
of July, 1891, at the tlme of making application for the policy of that date, 
Monzo K. Florlda contemplated thereafter committing suicide, and thereby 
enabling his wife to coUect the amount named in the poUcy, then your verdict 
ujjon the flrst count must be for the plalntifC. * * » Unless you believe 
from the weight of the évidence that on the 12th day of July, 1892, at the 
tlme of making application for the policy of Insurance of that date, Alonzo 
K. Florida did so with the contemplated, well-formed purpose of thereafter 
committing suicide, and thereby enabling his wife to coUect the amount 
named in the policy, your verdict must be for the plalntifC upon the second 
count of the pétition. • • • xiie fact, if from the évidence you believe 
It to be a fact, that Alonzo K. Florîda committed suicide, constitutes in Itself 
no défense on the part of the Insurance companies under this clause. In order 
to make a défense out of such fact, you must believe from the prépondérance 
of the évidence that Alonzo K. Florida, at the tlme he made application for 
either or both of the policies of life Insurance involved In this suit, contem- 
plated suicide; and by contemplated is meant there was a complète, well- 
formed purpose of taking his own life, and that purpose culminated by aetu- 
ally killlng himself , with a view and for the purpose of defraudlng the défend- 
ant Company out of the money stlpulated in the policy to be paid." 

The objection made to tliis part of the charge, and the only objec- 
tion thereto, is that the court declared that the word "contemplated" 
meant the same as the word "intended." It is insisted that there is 
a material distinction between the words "contemplated" and "intend- 
ed"; that the former word means "attentively considered," "thought 
about," whereas the latter word signifies "a more determinative state 
of mind," a well-formed purpose; and that the législature must be 
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presumed to hâve used the word "contemplated" in the sensé above 
suggested. The proposition maintained by the défendant company is 
thus concisely stated by its counsel : 

"It was not necessary for the défendant to show that Florida effected this 
insurance with the dehberate purpose to commit suicide; it was suffleient to 
show that he was 'considering with attention' the project of suicide, and 
effected the Insurance with the design that, in case his contemplation should 
ripen into actual perpétration of suicide, then his beneficiaries should be pro- 
vided for out of the proceeds of the insurance. » * • Hence it foUows 
that the theory expressed throughout the several portions of the charge bear- 
ing on thls point, that 'contemplated suicide' meant a predetermined, well- 
formed purpose of suicide, is erroneous, and those portions of the charge ex- 
pressing this conception were erroneous." 

It is no doubt true that the primary signification of the word "con- 
template" is to consider attentively or to meditate; but it is equaliy 
true that a secondary meaning of the word is to "in tend"; and in or- 
dinary conversation the vpord "contemplate" is frequently used as a 
synonym for the word "intend," — that is, to express a well-formed 
purpose. Moreover, instances are not wanting where the word "con- 
template" has been held to be synonymous with the words "expect" 
or "intend," Thus, in Buckingham v. McLean, 13 How. 151, 167, the 
words "in contemplation of bankruptcy," as used in the bankrupt act 
of 1841 (5 Stat. 442, c. 9, § 2), were held to be tantamount to the ex- 
pression "expecting or intending to commit an act of bankruptcy." 
See, also, Jones v. Howland, 8 Metc. (Mass.) 377. 

We think, however, that the sensé in which the législature intend- 
ed to use the word "contemplated" in the statute now under con- 
sidération, can be best determined by considering the statute itself 
and the connection in which the word occurs. The statute was pri- 
marily designed to prevent the plea of suicide from being thereafter 
interposed as a défense to an action on a policy of life insurance. It 
déclares that, "in ail suits upon policies of insurance on life hereafter 
issued by any company doing business in this state, it shall be no dé- 
fense that the insured committed suicide." The subséquent clause, 
"unless it shall be shown to the satisfaction of the court or jury tty- 
ing the cause that the insured contemplated suicide at the time he 
made his application for the policy," was not intended to create or 
afford to life insurance companies a new défense to such actions, but 
rather to state an exception to the gênerai rule first enunciated. 
The législature was, doubtless, aware of the fact that at common law, 
without the aid of any statute, it was compétent for an insurance 
company to show, by way of défense to an action on a life insurance 
policy, that the assured had taken out the policy with the precon- 
ceive'd intent of thereafter committing suicide, and that such pur- 
pose was subsequently executed. It, doubtless, intended by the con- 
cluding clause to préserve the right to still make that défense. 
Smith V. Society, 123 N. Y. 85, 25 N. E. 197, This seems to us to 
hâve been the manifest purpose of the concluding paragraph of the 
statute. It recognizes the existence of a défense well known to the 
law, to wit, the défense of fraud, and authorizes the insurer to mate 
that défense. It must be borne in mind that the gênerai purpose 
of the statute was to curtail the rights of insurance companies rather 
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tlian to enlarge tbem, wherefore it cannot well be presumed that the 
législature intended to crçate in their favor a new statutory défense 
consisting in the fact that the assured, prior to his application for 
insurance, had çonsidered the expediency of committing suicide in a 
given emergency, although he had foraied no fixed resolution to do 
so. We think, therefore, that the contention that the législature 
used the word "contemplated" to signify a state of mind in which the 
assured had çonsidered or thought about the subjeet of suicide with- 
out having any well-defined purpose or intent, is not tenable. 

Another objection to the construction sought to be placed upon the 
statute by the défendant company is that it renders the law too un- 
certain and difiQcult of application. If we adopt the defendant's défi- 
nition of the word "contemplated," and assume that it was used by 
the législature in that sensé, then the inquiry immediately arises, 
when can a person be said to hâve so far çonsidered the subjeet of 
suicide, or to hâve so had that thought in mind, as to vitiate a policy 
of life insurance? In the practical administration of the law, courts 
will flnd it difficult to answer this question to the compreliension of 
a jury. The Une must necessarily be drawn somewhere between 
that amount of thought or contemplation which will ànd that which 
will not defeat a policy, because a subjeet may be çonsidered with 
différent degrees of intensity or attention, and it will hardly do to 
say that any amount of thought on the subjeet of suicide as a future 
possibility, at the time of taking ont a policy, will serve to avoid it 
if the assured eventually dies by his own hand. 

Upon the whole, therefore, we conclude that the statute should be 
construed to mean that hereafter it shall be no défense to a suit upon 
a life insurance policy that the insured committed suicide, unless it 
shall be proven to the satisfaction of the court or jury that the in- 
sured intended or had resolved to commit suicide at the time when 
he made his application for the policy. This, as we understand the 
charge, was the view that was entertained by the trial court and sub- 
stantially expressed in its instruction, and in thus declaring the law 
no error was committed. The judgment of the circuit court is there- 
fore affirmed. 



FROST V. OREGON SHORT LINE & U. N. RY. CO. 
(Circuit Court, D. Montana, S. D. September 24, 1895.) 

iNO. 1. 

Railwat Companiks— Notifying Change of Timb— Délégation dp Atjthor- 
iTY — Fellow Servants. 

It is the duty of a railway company to establisli tlie time for running 
trains, tlieir arrivai at stations, and speed, and to exercise reasonable care 
to bring the time table and any temporary changes in it, caused by delays 
or otherwise, to the notice of ail persons who are charged with operating 
trains on its track; and the duty of establishing such time table and giv- 
ing notice thereof, or of any changes therein, cannot be delegated to any 
subordinate, so as to absolve the coiapany from responsibility for his nég- 
ligence. Accordingly, where an en>,ineer on the défendant railway com- 
pany's road had been killed in a collision, caused by the négligent omis- 
sion of a telegraph operator to transmit the order of the train dispatcher 
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telative to a change of ninnlng time, helâ thàt the défendant rallway Com- 
pany could not escape Uabllity on the ground that the engineer and tele- 
graph operator were fellow servants. 

TMs was an action by Hattie Froet, as administratrix of the estate 
of James W. Frost, against the Oregon Short Line & Utah Northern 
Eailway Company to recover damages for the death of the intestate. 
Plaintiff recorered a verdict. Défendant moved for a new trial. 
Denied. 

F. T. McBride and Geo. W. Stapleton, for plaintiff. 
J. S. Shroshire and H. J, Burleigh, for défendant 

KNOWLES, District Judge. James W. Frost was an engineer in 
the employ of the Oregon Short Line & Utah Northern Bailway Com- 
pany. He was killed while in such employ, and his wife, as ad- 
ministratrix of his estate, brought this suit, alleging that he was 
killed through the négligence of said company, and asked damages. 
The action was authorized under the provisions of sections 981 and 
1)82 of the Compiled Statutes of Montana, which read as f ollows : 

"Sec. 981. Whenever the death of a person shall be caused by the wrong- 
ful act, neglect or default of another, and the act, neglect or default is such 
as wonld (if death had not ensued) hâve entitled the party injured to main- 
tain an action and recover damages, then and in every such case the person 
vyho, or the corporation or company which would hâve beeen liable if death 
had not ensued, shall be liable for an action for damages, notwithstanding 
the death of the person injured and although the death shall hâve been caused 
nnder such clrcumstances as amount in law to felony. 

"Sec. 982. Every such action shall be brought by and in the name of the 
Personal représentatives of such deceased persons, and the amount received 
in any such action shall be for the exclusive benefit of the widow and next 
of kin of such deceased person, and shall be distributed to such widow and 
next of kin In the proportion provided by law in relation to the distribution 
of Personal property left by persons dylng intestate, and in every such action 
the jury may glve such damages, not exceedlng twenty thousand dollars as 
they shall deem a just compensation with référence to the peeuniary injuries 
resultlng from such death to the wife and next of kin of such deceased. Pro- 
vided that every such action shall be commenced within three years after the 
death of such person." 

The évidence in the case showed that said James W. Frost, on the 
Ist day of February, 1891, was an engineer on one of defendant's 
passenger trains, termed "No. 5," and which train was running north 
on the railroad track of défendant towards the city of Butte, Mont. 
On that date there was also another train on said track belonging to 
défendant, running south from said city of Butte tô Dillon, in said 
state. This train was termed "No. 32." On said day train No. 5 
was running on schedule time, and train No. 32 was behind time. 
The train dispatcher of said company, having his office at Pocatello, 
Idaho, flnding that train No. 32 was behind time, sent an order by 
telegram to the conductor of said train No. 32, directed to a station 
on the line of said road called Glenn, to go to Dillon using the time 
of train No. 5. At the same time he sent an order to Dillon to the 
conductor of train No, 5 to stop at Dillon 2:45 P for train No. 32. 
The telegraph operator, Stuerer, at Dillon, did not give the conductor 
of said train No. 5 this order, as he was required, ând he did not 
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change the signais at the Dillon station, as required bj the rules of 
the Company. Signal white, which. was displayed, signifled that the 
track was clear. Had he displayed red, as he should hâve done, it 
would hâve indicated that the train was to stop for orders. In con- 
séquence of this failure to give thé conductor of train No. 5 the order 
of the train dispatcher, and of his failure to display the signal red, 
train No. 5 proceeded north f rom Dillon on the regular schedule 
time, and at a short distance north from said place collided with 
said train No. 32, and on account of this collision Engineer Frost re- 
ceived such injuries as caused his death. It seems that the tele- 
graph operator, Stuerer, received the said dispatch from the train 
dispatcher at Pocatello, repeated the same hack to said train dis- 
patcher, and received the dispatch "O. K.," which indicated that the 
order received at Dillon was correct. Under thèse circumstances 
there can be no jioubt but that the said Frost was killed on account 
of the négligence of said telegraph operator at Dillon. 

The défendant asked the court to instruct the jury to bring in a 
verdict for défendant, on the ground that the company was not liable 
for the négligence of its telegraph operator, under the circumstances 
presented, as he was a fellow servant of the deceased, Frost. The 
court refused to give this instruction, and charged upon this point 
as foUows: 

"As you hâve heard me state In deciding the motion In this case, the railroad 
company, in changing the time of the running of trains, was required to notif y 
the engineer and conductor of the railroad train that the time had beeu 
changea, and, if they falled to do so, that was négligence upon thelr part. 
If they Intrùsted— the railroad company intrusted— to any one else to give 
that notice, and that person, through négligence on his part, failed to give that 
notice, why, then, the company was liable for that négligence. It was the 
duty of the company to give that notice, and, if It Intrusted that duty to the 
telegraph operator, the acts of that telegraph operator were the acts of said 
company. If he was negUgent in this matter, that was the négligence of the 
company." 

Counsel for défendant excepted to the refusai of the court to give 
the above instruction asked by it, and to the giving of the above por- 
tion of the charge the court gave to the jury. The jury found a ver- 
dict for plaintifl. Défendant petitioned the court for a new trial, 
and assigned the above rulings as a ground therefor. PlaintifE's 
counsel insist that there were other matter s presented to the jury 
which would hâve justifled the verdict they found. If the court 
erred in refusing the instruction asked by défendant, or in giving the 
portion of the charge above named, it committed errors which are suf- 
flcient to justify the court in awarding a new trial. The point in- 
volved in the position taken by the court is: Was the telegraph 
operator at Dillon a fellow servant of Frost, or was he, in the matter 
of notice of a change of running time of the train upon which Frost 
was an engineer, performing a duty which the said railway com- 
pany was required to perform itself, and could not intrust to an- 
other without said other person representing the said company, and 
acting for it? If the said operator was only a fellow servant of Frost 
in the matter of giving notice of the change of the time of running 
trains, then the company was not liable for his négligence. Frost, 
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as an employé of the said railway company, undertook, as one of the 
risks of his employment, that he would suffer the conséquences 
arising f rom the négligence of a fellow servant in a common employ- 
ment with him, and that the railway company should not be responsi- 
ble therefor. It is conceded that it was the duty of the railway com- 
pany to establish the time for running trains, the hour of their de- 
parture and arrivai at stations, and their speed. This is usually 
done by the train dispatcher establishing what is termed a "time 
table." This is the act certainly of the company. If a time table is 
changed temporarily, this must be done by the train dispatcher. He 
acts in both cases in the name of the superintendent of the company 
or of its road. A railway company, however, does not perform its 
whole duty to its employés when it establishes a time table, either 
gênerai or temporary. It should exercise reasonable care, under ail 
the circumstances, to bring this time table to the notice of ail persons 
who are charged by it with the operating of trains on its railway 
track. The notice of a temporary change in a time table is as neces- 
sary as the notice of the gênerai time table. The temporary change 
is made by the train dispatcher using the name of the superintendent 
of the road. There is more danger to be apprehended from the es- 
tablishment of a temporary time table when a gênerai one has been 
in use than from the establishing of a gênerai time table in the first 
place. It is admitted in Bailroad Co. v. Camp, 13 C. 0. A. 233, 65 
Fed. 952, 960, that a train dispatcher, in establishing a generaJ, 
temporary, or spécial time table, acts as a représentative of the com- 
pany, and that the duty devolves upon the company of giving notice 
of thèse several time tables to those who are to operate trains on its 
track. It is said in the same case by the court: 

"It Is the fiirtàer duty of the company to promulgate the rules and time 
table, and to see to it that tliey are brought to the knowledge of their em- 
ployés engaged in running their trains. Whenever the time table is disre- 
garded, and trains are run upon télégraphie orders, this Is but the establish- 
ment of a temporary time table by the company." 

The cases cited by the court in that case f ully maintain this rule. 

When the act to be performed is one which it was the duty of the 
railway company, as master, to exécute, can it in any way transfer 
this duty to another, and exonerate itself from liability in case this 
other person is négligent in its performance? I think, under estab- 
lished fédéral authority, it cannot. In the case of Hough v. Railway 
Co., 100 U. S. 213, the suprême court, af ter stating that the duty was 
cast upon a railroad corporation of providing suitable machinery and 
appliances to be used by its employés, held : 

"Those, at least, in the organlzation of the corporation who are investe<ï 
with controlling or superior authority in that regard, represent Its légal pef- 
sonality. Their négligence, from which injury results, is the négligence of 
the corporation. The latter cannot, in respect to sueh matters, interpose be- 
tween it and the servant, who has been injured without fault on his part, the 
Personal responslbllity of an agent, who, in exercising the master's authority, 
b*B viûlateâ the duty he owes as well to the servant as to the corporation," 

In the case of Railroad Co. v. Herbert, 116 U. S. 642, 6 Sup. Ct. 590, 
the suprême court approved of the rule above announced. In that 
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case the défendant in error was a bralceman on one of the trains of 
plaintifif in error, and was injured in the Northern Pacific Railroad 
Company 's yard at Bismarck, Dak., on account of a détective car. The 
court, after stating that if the railroad company appointed no one to 
look after its cars and keep them in repair, it was guilty of négli- 
gence, said: 

"If, hovvever, one was appointed by It, charged with that duty, and the in- 
juries resulted from his négligence in its performance, the company is liable. 
He was, so far as that duty la concemed, the représentative of the company; 
his négligence was its négligence, and imposed a liability upon it." 

So far as the providing and maintaining suitable machinery and 
appliances for his employés, thèse two cases establish the rule that 
a master cannot, by delegating his authority in regard thereto, es- 
cape liability for the négligence of such person, that such person 
acts for him, and is his représentative. 

The case of Railroad Oo. v. Baugh, 149 U. S. 368, 13 Sup. Ct 914, 
was one which was undoubtedly fully considered. In it the rules of 
law applicable to the duty of a master towards his servants was quite 
fully stated. In it the court said : 

"Again, a master employing a serrant implledly engages wlth him that the 
place in which he Is to work, and the tools or machinery with which he is 
to work or by which he is to be surrounded, shall be reasonably safe. It is 
the master who is to provide the place and the tools and the machinery, and 
when he employs oue to enter into his service he implledly says to him that 
there is no danger in the place, the tools, and the machinery than such as is 
obvious and necessary. Of course, some places of work and some kinds of 
machinery are more dangerous than others, but that is something which in- 
heres lu the thing itself, which is a matter of necesslty, and cannot be obvi- 
ated. But within such limits the master who provides the place, the tools, 
and the machinery owes a positive duty to the employé in respect thereto. 
ïhat positive duty does not go to the extent of a guaranty of safety, but it 
(loes requlre that reasonable précautions be taken to secure safety; and it 
matters not to the employé by whom that safety is secured or the reasonable 
précautions therefor taken. He bas the rlght to look to the master for the 
discharge of that duty; and if the master, instead of dlscharging it himself, 
sees fit to hâve it attended to by others, that does not change the measure of 
obligation to the employé, or the latter's right to Insist that reasonable pré- 
caution shall be taken to secure safety in thèse respects. Therefore it will be 
seen that the question turns rather on the character of the act than on the re- 
lations of employés to each other. If the act is one done in the discharge of 
some positive duty of the master to the servant, then négligence in the act is 
the négligence of the master." 

In addition to the duty of the master to provide proper tools and 
machinery for the use of his servants, we hâve the additional duty 
stated in this case that he must exercise reasonable care in providing 
a safe place for his ser\^ant to work in. TJnder what head of the list 
of duties required of a master towards his servant shall we place 
the duty of a railroad company to establish time tables, and give no- 
tice thereof to those engaged in managing and running trains? I 
apprehend we must class that duty under the head of the obligation 
of the master to provide a suitable place for his servant to work in. 
This being the case, the duty of giving notice to those running a train 
devolves upon the railroad company, and those who undertake or 
are intrusted w;ith this office personally represent it As>is shown by 
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the above authorities, a master cannot delegate the duty of provid- 
ing a safe place in which his Servant is called upon to work, so as to 
escape responsibility, if there is a want of proper care in providing 
such place. In the case of Railroad Co. t. Camp, supra, it is souglit 
to make a distinction between the duty of tlie master as to giving 
notice of a gênerai time table and his duty as to a temporary time 
table. It is claimed that when a gênerai time table is established 
ample time is alïorded for giving notice thereof , but that a différent 
state of facts exist when a temporary time table is established. In 
this case, however, it is admitted that the establishing of a temporary 
time table is the work of the railroad company, and the duty of giv- 
ing notice of any time table, gênerai or temporary, devolves upon it. 
How can it be claimed then that in one case more than another this 
duty of the master can be turned over to a fellow servant of those 
who are operating his trains, and be relieved from liability? The 
duty of giving notice in both classes of time tables is the duty of the 
master, and the master cannot delegate his duty to another without 
being responsable for his négligence. That is the rule undoubtedly 
established by the suprême court. The character of the act déter- 
mines the duty of the master. In this case of Railroad Go. v. Camp 
the court quotes this approvingly from Slater v. Jewett, 85 N. Y. 62 : 

"It is not true that on an occasion like thla it Is ttie duty of the master, or a 
part of his contract, to see to it as with a personal slght and touch that no- 
tice of a temporary and spécial interférence with a gênerai time table cornes 
to the intelligent appréhension of ail those wham it is to govern in the run- 
ning of trains. It is utterly impracticable so to do, and a bralieman or a fire- 
man on a train knows that it is, as well as any person connected with the 
business. He knows that trains wlll often and unexpectedly require to be 
stopped, and that such orders must, from the nature of the case, be giveii 
through servants skilled in receiving and transmitting them. If there is due 
-care and diligence in choosing compétent persons for that duty, négligence by 
them in the performance of it is a risk of the employment that the coemployé 
takes when he enters the service." 

This language might be used in regard to many matters in manag- 
ing a railroad which are classed as the duties of the company owning 
ihe same. It cannot be expected that the company as with a Per- 
sonal sight and touch will examine every car wheel and truck of a 
railroad train it opérâtes on its track, and it is évident that the 
examination of such appliances must be made by an employé. The 
same remarks may be made in regard to a railroad track. It cannot 
be expected that every railroad company can as with personal sight 
and touch examine every rail of iron or steel or every bridge or trestle 
along its road. Yet it has been held that whoever performs thèse 
duties acts for the company, and his négligence is that of the com- 
pany. 

In the case of Railway Co. v. Daniels. 152 U. S. 684, 14 Sup. Ct 756, 
a wheel of one of the Union Pacific Railway Company's freight cars, 
at its station known as Green River, was out of repair. The alléga- 
tions in the complaint were that the defect in the wheel, which was 
à crack, could hâve been discovered by proper inspection at that sta- 
tion, which was an inspecting station. It Could not be contended 
that every master as with a personal sight and touch could examine 
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every car and car wheel at such a station as Green River in so long a 
Une as that of the Union Paciflc Railroad. It is évident tliat such a 
service must be performed by an employé skilled in such matters. 
The Union Paciflc Eaiiway Company was held liable in the above 
case, and the suprême court sustained the judgment on the ground 
that it was the duty of the railroad company to provide and maintain 
suitable appliances for the use of its employés. 

In the case of Railroad Co. v. Charless, 2 G. C. A. 380, 51 Fed. 562, 
the circuit court of appeals for the Ninth circuit held that under cer- 
tain circumstances a telegraph operator was not a fellow servant 
of a section hand injured while upon a hand car of the company, go- 
ing to his work, on account of a collision with à train of plaintiffs in 
error. In that case the complaint, among other matters, sets f orth : 

"That at sald date [28th of August, 1886] défendant had in its employ at 
Cheney a telegrapli operator whose duty It was to know the time of passing 
trains over defendant's road in tlie vlcinity of Cheney, and the times of their 
arrivai and departure therefrom, and to inform defendant's servants and em- 
ployés, where safety and welfare might be endangered thereby, of the times 
of the running of such trains." 

The complaint was demurred to, and the point as to the position 
of the telegraph operator in giving notice to employés came up for 
considération, and the court said : 

"We are aware that there are décisions holding that a telegraph operator 
does not occupy the position of a train dispatcher merely because he trans- 
mits or delivers the orders of the movement of the trains, and that his négli- 
gence eannot be said to be the négligence of the company; but It is not neees- 
sary in this connection to détermine the actual duty or responsibility of a tel- 
egraph operator. AU this is covered in the présent case by the allégations of 
the complaint, and upon the question involved in the demurrer thèse allégations 
must be accepted as true. The point is that the duty of keeplng the employés 
on the section Informed as to the movement of trains over that section was a 
positive duty, devolved upon the company, and, where Injuries are sustained 
'>T reason of négligence in the performance of that duty, the company is 
liable." 

This décision is controlling upon this court. It would seem that 
in principle it decided the case at bar. If it was the duty of the rail- 
road company to give notice of a temporary change in a time table, 
that was its duty as much as it was the duty to give notice to sec- 
tion hands in the last-named case of the running of trains. In this 
case it is apparent that the court held to the view that any positive 
duty of the master could not be delegated to a fellow servant of 
those operating trains, so as to escape liability for his négligence. 
Of course, the master in ail cases is only required to exercise reason- 
able care depending always upon the circumstances of the case pre- 
sented in performing those duties the law assigns him. But when 
he assigns his duties to another, that person acts for him as his 
agent, his représentative, and he must be held responsible for his 
négligence. Under this rule the télégraphie operator Stuerer at 
Dillon must be considered as representing the company in the duty 
assigned him of giving notice of the temporary change of the time 
table, or in transmitting the notice intrusted to him to deliver to the 
conductor of train No. 5 of the change in the time table. In doing 
this duty he was not a fellow servant of those operating the road, 
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but a Personal représentative of the company, for whose négligence 
the Company was responsible. Tbe motion for a new trial is there- 
fore denied. 



WEST PLAINS TP., MEADE COUNTY. v. SAGE et al. 
(Circuit Court of Appeals, Eighth Circuit September 16, 1895.) 

No. 531. 

1. MuNiôiPAii Bonds— Frauddlbnt Issues— Estoppel. 

A statute of Kansas (Laws 1879, c. 50) provides that every county, clty, 
township, etc., may compromise and refund its Indebtedness and Issue new 
bonds, wlth Interest coupons, in payment for the sum so compromised, 
the bonds to be signed and to contain certain récitals provided in the act, 
and to be issued by the proper offlcers to the holders of the indebtedness, 
and a record to be kept by the county clerlis of the bonds issued in the 
several counties, showing the date, number, and amount, and to whom 
and on what account Issued. Certain bonds were Issued by the town- 
ship of W., wliich purported to be issued under thls act, and contained 
récitals that ail its requirements had been complled with. The records of 
the governing board of the township showed that ail the proper steps had 
been regularly taken, and that the bonds were issued to refund certain 
scrip held by one G., and were delivered to him. In fact, the bonds were 
issued to the owners of a sugar factory, to Induce them to locate it in 
the township, and the scrip held by G. was issued to him, wlthout 
considération, to create an apparent debt to be refunded. A proposai 
by the owners of the factory to locate it in the township, in considér- 
ation of the bonds, and an agreement reciting the delivery of the bonds 
were copled Into the record bock of the governing board of the township, 
but formed no part of the records of the meetings at which the bonds were 
authorlzed, and were not mentioned or referred to in those records. Held, 
that as against a bona flde purchaser of the bonds, wlthout notice of the 
falsity of the record and the récitals in the bonds, and of the illégal purpose 
for which they were in fact issued, the township was estopped to deny 
that the bonds were issued to refund its indebtedness. Per Sanbom and 
Thayer, Circuit Judges. Caldwell, Circuit Judge, dissenting. 

2. BoNA FiDB Purchaser — Notice. 

Held, further, that the existence, in the record book of the township 
board, of the copies of the offer and agreement of the sugar company, 
outside the records of the meetings at which the bonds were authorlzed, 
did not charge the purchasers of the bonds with notice of their Illégal 
charaeter. Per Sanbom and Thayer, Circuit Judges. Caldwell, Circuit 
Judge, dissenting. 
8. MuNiciPAi, Corporations- Negotiablb Bonds— Kansas Statute. 

Held, further, that, under the statute aforesald, the township was not 
restricted to issuing bonds payable to the holder of the Indebtedness to 
be refunded, but might issue negotlable bonds. Per Sanborn and Thayer, 
Circuit Judges. Caldwell, Circuit Judge, dissenting. 
4. Constitution of Kansas— Title of Statute. 

Held, further, that the act authorizing the issue of the bonds, which was 
entltled "An act to enable counties, municipal corporations, boards of 
éducation of any clty and school districts, to refund thelr indebtedness," 
dld not vlolate section 16, art 2, of the constitution of Kansas, provld- 
Ing that no bill shall contain more than one subject, which shall be clearly 
expressed in its tltle, though It authorlzed "municipal townships," which 
are quasi municipal corporations, to refund thelr Indebtedness. Per San- 
bom and Thayer, Circuit Judges. Caldwell, Circuit Judge, dissenting. 
«. Mdnicipai. Corporations— Negotiablb Bonds— Kansas Statute. 

The Kansas statute of March 10, 1879 (Laws 1879, c. 50), authorizing 
counties, etc., to Issue new bonds to refund thelr Indebtedness, does not 
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authorize tbe issue of negotiable bonds, but only bonds payable to the 
Indlvidual holders of such Indebtedness. Per Caldwell, Circuit Judge, 
dlssentlng. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

The township of West Plains, in the county of Meade, state of Kansas, 
the plaintiff in error, brings this writ of error to reverse a judgment rendeied 
agalnst it, and in favor of Henry W. Sage and others, défendants in error, 
upon certain coupons eut from refunding bonds issued by it under the pro- 
visions of chapter 50 of the Laws of Kansas of 1870. The case was tried 
by the court upon an agreed statement of faets. The bonds were payable 
to bearer, v>eve in the usual form of such securities, and were duly executed 
by the proper ofiicers of the township. Each bond contained the following 
récitals: "This bond is one of a séries of flfteen bonds of one thousand dol- 
lars each, and issued by yirtue of and in accordance with the provisions of 
sections one, two, and three of chapter flfty of the Laws of 1879; being an 
act of the législature of the state of Kansas entltled 'An act to enable 
counties, municipal corporations, the board of éducation of any city and school 
districts to refund thelr indebtedness,' which said act took efCeet March 10, 
1879. And it is certified and recited that ail acts, conditions, and things re- 
quired to be done précèdent to and in the issulng of said bonds hâve been 
doue, happened, and performed in regular and due form, as required by law." 
The défendants in error were bona dde purchasers of the bonds and coupons 
before maturity, without notice of any irregularity in their issue, except such 
as they were lawfully chargea with from the public records, the law and 
the face of the bonds themselves. 

The provisions of chapter 50 of the Laws of Kansas of 1879 that are ma- 
terial to the issues in this case are: 

"Section 1. That every county, every city of the flrst, second or thlrd dass, 
the board of éducation of any city, every township, and every school district, 
is hereby authorized and empowered to compromise and refund Its matured 
and maturing indebtedness of every kind and description whatsoever, upon 
such terms as can be agreed upon, and to issue new bonds, with semi-an- 
nual interest coupons attached, in payment for any sum so compromised; 
which bonds shall be issued at not less than par, shall not be for a longer 
period than thirty years, shaU not exceed in amount the actual amount of 
outstanding indebtedness, and shall not draw a gi-eater interest than six 
per cent, per annum. 

"Sec. 2. * • • Bonds Issued by any township shall be signed by the 
trustée, attested by the township clerk, and countersigned by the township 
treasurer. • * • Such bonds may be in any dénominations, from one *iun- 
dred to oce thousand dollars, and made payable at such place as may be 
designated upon the face thereof, and they shall contain a récital that they 
are issued under this act. 

"Sec. 3. Wben a compromise bas been agreed upon, it shall be the duty 
of the proper ofiicers to issue such bonds at the rate agreed upon to nolder 
of such indebtedness in the manner prescribed in this act. » * • 

"Sec. 4. A record shall be kept by the différent county clerks of ail bonds 
issued in such counties under this act, showing the date, number, amount 
thereof, to whom and on what account issued, and when the same become 
due;" : 

The governing board of the plaintiff in error was the township board, which 
consistêd of the trustée, clerk, and treasurer. On October 23, 1889, that board 
held a spécial meeting, and made a record of its proceedings, That record 
recites that ail the members of the board were présent; that W. 0. Gould 
appeared at the meeting, "he being the owner of $15,000 of outstanding scrip 
of said township of WeSt Plains," and oflfèred to surrender the "scrip" for 
cancellation, and to reçoive an equal amount of "bonds to be Issued in ac- 
cordance with the laws of the state of Kansas, anthorizing the refunding of 
outstanding indebtedness"; that the township board "decided that it is for 
the best interests of tlie township of West Plains that the proposition be 
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aecepted.and a spécial élection is herebyordered," at a proper tlme and place, 
for the purpose of submittlng the proposition to the electors of the township, 
"ail for the purpose of refunding the outstanding indebtedness of said town- 
ship, as provided by » * * sections 1, 2, and 3" of chapter 50, supra; that 
the form of ballot to be used at the élection should be, "For the issuing of 
15 bonds, of the dénomination of $1,000 each, to refund the outstanding in- 
debtedness of the township of West Plains, county of Meade, and state of 
Kansas," and "Against Issuing 15 bonds, of the dénomination of $1,000 each, 
to refund the outstanding indebtedness of the township of West Plains, coun- 
ty of ISIeade, and state of Kansas"; and that the clerk was ordered to post 
and publish a proper notice of the élection. On November 2, 1889, the board 
held a meeting, and made an officiai record of that meeting, which recites 
that an élection had been held on that day pursuant to the notice the board 
had prescribed; that the board canvassed the vote at that élection, found that 
52 votes had been cast for, and 14 against, the proposition of Gould, and 
deelared It carried; that thereupon Gould surrendered to the board "ail and 
each of the outstanding indebtedness indicated by township scrip whieh he 
was the holder and owner of, amounting to $15,000"; that this was burned; 
that thereupon the trustée, clerk, and treasurer, who composed the board, 
"did then and there exécute and deliver to said W. G. Gould, in lieu of the 
$15,000 township scrip that had been destroyed, 15 bonds," which were de- 
Bcrlbed by date, amount, number, to whom and on what account issued, and 
when due, as prescribed by sections 3 and 4 of chapter 50, supra; and that, 
"no further business appearing, the board adjourned," Thèse are the material 
facts, and ail the material facts, disclosed by the records of the meetings of 
the township board wlth référence to thèse bonds. The facts were, how- 
ever, that on October 23, 1889, before the proceedings of the board were had, 
which appeared in the record of the meeting of that day, the American Sugar 
Company, a corporation, submitted to the board at Its spécial meeting a 
written proposition to eonstruct a sugar factory in the township if $15,000 
of refunding bonds were donated to it by the township. The township trus- 
tée and township clerk, at the request of the président of the sugar Com- 
pany, thereupon executed and delivered to W. C. Gould $15,000 in scrip, In 
the form of orders on the treasurer, without any considération whatever, and 
for the purpose of creating an apparent debt of the township to be converted 
into refunding bonds. After the bonds were executed, they were not deliv- 
ered to Gould, as the record of the meeting of the board of that day shows, 
but were delivered to the président of the sugar company; and that company 
made a written agreement with the township, which is dated on that day, 
and récites an acknowledgment of the receipt of the bonds. The records of 
the meetings of the board do not disclose any of thèse facts tendlng to show 
that the bonds were Issued for a sugar factory and not for the purpose of 
refunding the outstanding Indebtedness of the township; but the proposition 
of the sugar company was on October 23, 1889, copied Into the clerk's book 
in which the proceedings of the meeting of the board of that day appear be- 
fore the record of that meeting, and the agreement made by the sugar com- 
pany, dated November 2, 1889, was copied into the same book just after the 
record of the meeting of that day. Thèse copies In the record book do not 
appear to be any part of the records of the proceedings of the meetings, and 
nelther of them nor their originals are mentioned or referred to in tbose 
records. The complaint Is that upon thls state of facts the court below erred 
In renderlng a judgment against the plaintiflf In error. 

J. T. Herrîck, for plaintiff in error. 

"W. H. Bossington and Charles Blood Smith, for défendants in 
error. 

Before OALDWELL, SANBOBN, and THAYER, Circuit Judges. 

SANBOKN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 
v.69F.no.lO— 60 
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May a municipal corporation make a false certificate and officiai 
record that its negotiable bonds were issued for a lawful purpose, 
and, after they hâve been bought by innocent purcbasers for value 
in reliance upon this certificate or record, defeat them by the plea 
that the certificate and record were false, and that the bonds were 
in fact issued for an unlawful purpose? This is the question pre- 
sented by the first objection to this judgment. It is that although 
the officiai record of the meetings of the township board that issued 
thèse bonds, and the récitals made by that board in the bonds them- 
selves, show that they were issued for the lawful purpose of re- 
funding an outstanding indebtedness of the township in accordance 
with the provisions of sections 1, 2, and 3 of chapter 50 of the Laws 
of Kansas of 1879, yet they were in fact issued for the unlawful 
purpose of procuring the érection of a sugar factory. Défenses of 
this character are unfortunately not novel. In answer to a like 
plea in National Life 1ns. Co. v. Board of Education of City of Huron, 
10 C. C. A, 637, 62 Fed. 778, 784, this court said: 

"Nor is it any défense to such bonds, as against bona flde purchasers, that 
the citizens and offlcers of a municipal corporation, with the intention to 
use the proceeds of the bonds for an unlawful purpose, took the necessary 
steps to Issue them for a lawful purpose, certifled on the face of the bonds 
that they were issued for such lawful purpose, and then approprlated tho 
proceeds to the unlawful purpose. Corporations are as strongly bound to au 
adhérence to truth in their deaUngs with mankind as are individuals, and 
they cannot, by their représentations or silence, induce others to part witli 
their money or property, and then repudiate the obligations for whlch tho 
money was expended, and which their statements represented to be valid." 

Omaha Bridge Cases, 10 U. S. App. 101, 189, 2 C. 0. A. 174, and 51 
Fed. 309; Paxson v. Brown, 10 C. C. A. 135, 61 Fed. 874, and cases 
cited; Moran v. Oommissioners, 2 Black, 722; Hackett v. Ottawa, 
99 U. S. 86, 90; Ottawa v. National Bank, 105 U. S. 342, 345; Zabris- 
kie V. Raih-oad Co., 23 How. 381. 

The plaintiff in error, in the records of the meetings of its township 
board in which the bonds were directed to be issued, in the call for 
and the form of the vote at the élection which authorized their issue, 
and in the bonds themselves, declared that they were issued for the 
lawful purpose of refunding the outstanding indebtedness of the 
township. The défendants in error purchased and paid for them 
with no notice that they were issued for any other purpose, and in 
the f uU belief that thèse déclarations were true. It is no défense 
for this township, against the action of an innocent purchaser who 
has invested his money in thèse bonds, that +he township board, and 
the voters of the township who authorized the board to issue them, 
knew that the township had no indebtedness to refund, and that ail 
thèse records and déclarations were false, and werè made to évade 
the law. Against a bona fide purchaser the township is estopped to 
deny that thèse bonds were issued to refund its outstanding indebt- 
edness. 

But counsel for the plaintiff in error contends that the défendants 
in error were not bona flde purchasers. No claim is made that they 
had any actual notice that the bonds were not issued and used for 



WEST PLAINS TP. V. SAGE. 947 

the purpose shown by the récitals they contain. The contention is 
that the copy of the proposition of the sugar company to build a fac- 
tory for $15,000 in refunding bonds, and the copy of the agreetnent 
of the sugar company to do so (which contains a receipt for 15 re- 
funding bonds), which hâve been found in the same book in which 
the records of the meetings of the township board were recorded, 
charge ail purchasers of thèse bonds with constructive notice that 
the records of the meetings of the board and the récitals in the 
bonds were false, and that the bonds were issued Tor an unlawf ul pur- 
pose. This position is untenable. The récitals in the bonds them- 
selves are fatal to it They déclare that the bonds were issued for a 
lawf ul purpose. Each bond contains a récital that it was issued by 
virtue of, and in accordance with, the provisions of the statutes, for 
refunding the indebtedness of municipal corporations to which we 
hâve referred, and the further récital that "ail acts, conditions, and 
things required to be done précèdent to and in the issuing of said 
bonds hâve been done, happened, and performed in regular and due 
form as required by law." The township board was the goveming 
body of this township. It had been authorized by a vote of the 
electors to issue thèse bonds to ref und the indebtedness of this town- 
ship. It was vested by the statutes with the power, and the duty 
was imposed upon it, to détermine the existence and amount of the 
indebtedness for which the bonds should issue. It found the scrip 
held by Gould to be an outstanding indebtedness of the township, 
and directed thèse bonds to be issued to refund it They issued 
them. They inserted a récital in them that they were issued for that 
purpose. Every member of the township board signed the bonds 
which contained this récital as an offlcer of the township. The sub- 
séquent purchase of thèse bonds by the plaintiffs in error for value 
made the estoppel of the township to deny this récital complète. No 
proposition is now better settled than that "where the municipal 
ijody has lawful authority to issue bonds or negotiable securities, dé- 
pendent only upon the adoption of certain preliminary proceedings, 
and the adoption of those preliminary proceedings is certifled on the 
face of the bonds by the body to which the law intrusts the power, 
and upon which it imposes the duty, to ascertain, détermine, and cer- 
tify this fact before or at the time of issuing the bonds, such a certifl- 
cate will estop the municipality, as against a bona fide purchaser 
of the bonds, from proving its falsity to defeat them." National Life 
Ins. Co. V. Board of Education of City of Huron, 10 G. C. A. 637, 62 
Fed. 792, and cases there cited; City of (vadillac v. Woonsocket Inst. 
for Sav., 7 C. C. A. 574, 578, 58 Fed. 935. Moreover, the copies of the 
ofiEer and agreement of the sugar company in the record book of the 
board would not hâve been constructive notice of the attempted fraud 
and malfeasance of the township ofScers in the absence of thèse ré- 
citals. The presumption is that township offlcers tell the truth in 
their record, and perform their officiai duties. To charge a pur- 
chaser with notice that thèse bonds were unlawfully issued on ac- 
count of the copies of this proposition and agreement found in the 
record book, would require him to présume from them that ail thèse 
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offlcers had violated their officiai oaths and made the officiai records 
of their meetings a tissue of falsehood. No purchaser of the bonda 
was ciiarged by thèse copies with any snch notice. They constituted 
no part of the officiai record of the meetings of the board, and they 
were not referred to therein. No one was bound to go f urther than 
to examine the record of those meetings. That record exhibited a 
perfect compliance with the statutes; and the copies of thèse state- 
ments outside the record charged a purchaser who knew nothing of 
them with no constructive notice of anything, whether they appeared 
in the same book with the records of the board or elsewhere. 

The objection that the act under which thèse bonds were issued 
gave no authority to the township to issue negotiable bonds is, in our 
opinion, untenable. In the cases of Merrill v. Monticello, 138 TJ. S. 
«73, 11 Sup. Ot. 441; Hill v. Memphis, 134 U. S. 198, 10 Sup. Ct. 562, 
and Brenham v. Bank, 144 U. S. 173, 12 Sup. Ct, 559, cited in support 
of this objection, and in the cases referred to in the opinions in those 
cases, none of the acts there under considération authorized the mu- 
nicipal bodies to issue bonds at ail; and the extent to which those 
décisions go is to hold that the power to issue negotiable bonds is not 
to be implied f rom the limited power to borrow money or to incur in- 
debtedness. The act under considération in this case authorized 
this township to "issue new bonds," without any restriction as to 
their negotiability. This grant of power to a municipal body to 
issue bonds must be interpreted to give that body power to issue 
municipal bonds in the usual form of such securities. The usual — 
nay, it may almost be said the universal — form of such securities is 
that of a negotiable bond payable to bearer; and, in our opinion, it 
was bonds in this form, and in no other, that the législature of 
Kansas had in mind and intended to give this township power to 
issue by this act. City of Cadillac v. Woonsocket Inst. for Sav., 7 
C. 0. A. 574, 576, 58 Fed. 935; Ashley v. Superviser s, 60 Fed. 55, 66, 
8 C. C. A. 455. 

To the suggestion that the bonds were required to be payable in 
the name of the holder of the indebtedness compromised, the answer 
is that there is no such express provision or restriction in the act. 
The only provision on this subject is that "it shall be the duty of the 
proper offlcers to issue such bonds * * * to the holder of such 
indebtedness in the manner prescribed in this act." It goes without 
saying that the issue to the holder of such indebtedness of bonds 
payable to bearer would be as exact and complète a compliance with 
this provision as to issue to him bonds payable to himself. 

To the argument that the intention of the législature must hâve 
been that the bonds should be payable to the order of the holder of 
the indebtedness compromised, and not to bearer, because the act re- 
quired the county clerks to keep a record of ail bonds issued in their 
respective counties, the date, number, and amount thereof, to whom 
and on what account issued, and when the same became due, and 
that thèse county clerks could only learn to whom such bonds were 
issued in case the bonds themselves were payable to the order of the 
party to whom they were issued, it is a complète answer that the 
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lecord of the township clerk, which in this case shows, as it should 
show in every case, the facts which the county clerk is bound to 
record, is the best évidence of those facts, — the évidence upon which 
the county clerk is bound to rely in préférence to the floating bonds, 
many of which may never be presented to him. And it goes without 
saying that the record of the township clerk could show with equal 
f acility and truth to whom the bonds were issued, whether they were 
payable to bearer or to the order of the holder of the prior indebted- 
uess. 

Another objection to this judgment is that thèse bonds were unau- 
thorized, because the act under which they were issued was, in so far 
as it authorizes municipal townships to issue ref unding bonds, in vio- 
lation of section 16, art. 2, of the constitution of the state of Kansas, 
which provides that, "no bill shall contain more than one subject, 
which shall be clearly expressed in its title," because the subject 
of refunding the indebtedness of municipal townships was not ex- 
pressed in its title. The title of the bill was: "An act to enable 
counties, municipal corporations, boards of éducation of any city, 
and school districts, to refund their indebtedness." The conten- 
tion is that townships are not municipal corporations proper, but 
quasi municipal corporations, like counties, boards of éducation, 
and school districts; and, inasmuch as the title of the bill espe- 
cially mentioned thèse quasi municipal corporations, the presump- 
tion is that no quasi municipal corporations were referred to by 
the term "municipal corporations." This argument is more in- 
génions and plausible than convincing. It goes without saying 
that there is a marked différence between the powers and duties 
of municipal corporations proper, such as incorporated cities and 
villages, and those of quasi municipal corporations, such as coun- 
ties and townships. Nevertheless, where this distinction is imma- 
terial, quasi municipal corporations are thought of, spoken of, and 
treated as municipal corporations. In the thought and speech of 
lawyers, legislators, and courts, they are treated as a species of the 
genus municipal corporations. Ordinarily, the term "municipal 
corporations" is used to distinguish public political corporations 
from private corporations, and it generally includes within its 
meaning ail public political corporations, whether municipal or 
quasi municipal. The object of the constitutional provision under 
considération is to require the title of a bill to give notice to the 
législature of the subject treated in it. There was nothing to call 
the attention of the legislators to the rather nice distinction be- 
tween municipal and quasi municipal corporations in the enact- 
ment of this law, which confessedly empowers some classes of both 
municipal and quasi municipal corporations to refund their in- 
debtedness; and it is more probable that the term "municipal cor- 
porations" in the title to this bill, gave notice to the législature 
that the bill treated of authority for ail public political corporations 
of the state to refund their indebtedness, than that it gave notice 
to them that it excluded municipal townships from the exercise of 
that authority. 
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This view is strengthened by a glance at some of the language- 
used by the législature and by the suprême court of the state of 
Kansas in treating of thèse townships. 

In the General Statutes of Kansas of 1868 (chapter 110, art. 1) 
this provision is found: 

"Each organlzed township In the state shall be a body politic and cor- 
porate, and, In its proper name, sue and be sued; may appoint ail necessary 
agents and attorneys in tliat behalf, and may malie ail contracta that may 
be necessary and convenient for the exercise of its corporate powers." 

In section 1, c. 168, of the Laws of Kansas of 1885, the législature 
provided that: 

"Tlie township trustée, clerk and treasurer of each municipal township Itt 
the state shall constitute a board of commissioners of highways, and town- 
ship auditing board for the respective townships." 

In section 1, c. 235, of the Laws of 1887, the législature prorided 
that: 

"Any municipal township in any county In this state is hereby authorized 
to proviûe and secure to the inhabitants thereof, within such township, 
parks and cemeteries in the manner and form hereinafter deslgnated." 

In Riley v. Township of Garfleld, 38 Pac. 564, the suprême court 
of Kansas, in speaking of a township in that state, said: "That 
township is, as a public municipal corporation, the successor of Gar- 
âeld county." 

It is difflcult to corne to the conclusion that a législature that had 
declared townships to bç bodies corporate, and had repeatedly called 
them "municipal townships," would not hâve been notifled that they 
were referred to by the term "municipal corporations." Moreoyer,. 
the article of the constitution under considération should not be en- 
forced in a narrow or technical spirit. Unless it clearly appears 
that the subject under considération was not so expressed in the 
title that the législature was thereby notifled of its proposed con- 
sidération, the law ought not to be stricken down by the court as 
unconstitutional. Travelers' Ins. Co. t. Township of Oswego, 7 C. 
C. A. 669, 676, 59 Fed. 58; City of Eurêka t. Davis, 21 Kan. 580;. 
Philpin V. McOarty, 24 Kan. 402; State v. Barrett, 27 Kan. 217;, 
Commissioners of Cherokee Co. v. State, 36 Kan. 337, 13 Pac. 558; 
In re Pinkney, 47 Kan. 94, 27 Pac. 179. 

In view of the common use of the term "municipal corporations" 
to distinguish public from private corporations, of the déclaration of 
the législature of Kansas that townships in that state are bodies 
corporate, of the repeated use by the législature of the term "mu- 
nicipal township" to describe one of them, and ot the référence ta 
one of them as a "public municipal corporation" by the suprême 
court of that state, it is not so clear that the législature was not 
notifled by the term "municipal corporations" in this title that mu- 
nicipal townships would be considered in the bill, that any portion 
of this law should be declared unconstitutional. 

Finally, it is argued that thèse bonds art void because chapter 
50, supra, authorized the refunding of indebtedness that had ma- 
tured or was maturing at the date when it took effect, on March 10^ 
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1879, only, and that the township of West Plains was not then in 
existence, and the défendants in error were charged with notice of 
that fact. But the suprême court of the state of Kansas has held 
that this statute authorized the refunding of any indebtedness, 
whether it was created prior or subséquent to the passage of the 
act. Riley v. Township of Garfleld, 38 Pac. 560. In the absence 
of any question of commercial law, and of any question invplving a 
violation of the national constitution, laws, or treaties, the fédéral 
courts follow the construction of state statutes given by the highest 
judicial tribunal of the state in the interest of uniformity of décision 
and harmony of action between the national and state Systems of 
jurisprudence. Traveler's Ins. Co. v. Township of Oswego, 7 G. C. A. 
669, 673, 674, 59 Ped. 58, and cases there cited. Moreover, inde- 
pendent considération of this question has led us to the same con- 
clusion reached by the suprême court of Kansas. 
The judgment below must be afiirmed, and it is so ordered. 

THAYER, Circuit Judge (concurring). I concur in the foregoing 
opinion. The chief objection to a recovery on the bonds in suit is 
that they were issued under a law of the state of Kansas (Act March 
10, 1879, supra) which did not contemplate or authorize the issuance 
of negotiable securities, and that the purchasers of the bonds were 
bound to take notice of the true construction of said act, and were 
not innocent holders. Whatever weight attaches to this argument 
is derived, in my judgment, from expressions found in Merrill t. 
Monticello, 138 U. S. 673, 11 Sup. Ct. 441, and in Brenham v. Bank. 
144 U. S. 173, 12 Sup. Ct. 559, which were not decided for more than 
10 years after the act of March 10, 1879, was passed, and therefore 
could hâve had no influence whatever on the législature of Kansas 
in framing said act. It is safe to say that prior to March 10, 1879, 
municipal bonds aggregating millions of dollars had been executed 
and sold under the sanction of laws which, like the act now in ques- 
tion, authorized an issue of bonds with semi-annual coupons attached, 
without specifying whether they should be made negotiable in form 
or otherwise. It is doubtful whether a single bond had ever been 
put in circulation under such laws that did not contain words of ne- 
gotiability, and more doubtful whether bonds not containing words 
of negotiability would hâve proven to be a marketable security. In 
1879 it was the generally accepted view that a power conferred on a 
municipality to issue bonds, or simply to borrow money, carried with 
it, by necessary implication, a power to issue negotiable bonds. Bear- 
ing in mind thèse facts, a due respect for the législature requires us 
to présume that if that body was solicitons of preventing frauda by 
making bonds issued under the act of March 10, 1879, nonnegotiable, 
it would hâve declared that they should be nonnegotiable in plain 
and direct terms, instead of employing language that was then deem- 
ed amply suflicient to warrant the exécution of negotiable securities. 
I hâve no doubt that the législature of Kansas intended by the act 
of March 10, 1879, to authorize the varions municipalities named in 
that act to issue negotiable bonds, and, in my judgment, the language 
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of the act was adéquate for that purpose, notwithstanding tlie déci- 
sions in Merrill v. Monticello and Brenham v. Bank, supra. The dis- 
tinction between those cases and the one at bar is clearly pointed out 
in tlie foregoing opinion. According to well-settled rules of con- 
stnjction, the act of March 10, 1879, should be lield to bave conferred 
a power upon the défendant township which it was clearly intended 
to confer, and which the législature had an undoubted right to graiit. 
I concur in the order aflQrming the judgment. 

CALDWELL, Circuit Judge (dissenting). It is obvious that no 
recovery ean be had on the bonds in suit if we apply to the facts of 
this case the well-settled rules of law relating to the power of mu- 
nicipal corporations to issue bonds, and the rules which détermine 
when such corporations are, and when they are not, precluded from 
availing themselves of meritorious défenses to such obligations. 

Some of the rules on this subject are well summarized by the su- 
prême court in the case of Barnett v. Denison, 145 U. S. 135, 12 Sup. 
et. 819. In this case, Mr. Justice Brown, speaking for the court, said : 

"It is the settled doctrine of this court ttiat municipal corporations are 
merely agents of the state government for local purposes, and possess only 
such powers as are espressly given, or Implled, because essentlal to carry 
Into efifect such as are expressly granted (1 Dlll. Mun. Corp. § 89; Ottawa v. 
Carey, 108 TJ. S. 110, 2 Sup. Ct. 361); that the bonds of such corporations 
are void, unless there be express or implled authority to issue them (Wells 
V. Supervlsors, 102 U. S. 625; Claiborne Co. v. Brooks, 111 U. S. 400, 4 
Sup. Ct. 489; Concord v. Robinson, 121 U. S. 165, 7 Sup. Ct. 937; Kelley v. 
Milan, 127 U. S. 139, 8 Sup. Ct. 1101); that the provisions of the statute au- 
thorizlng them must be strictly pursued; and that the purchaser or holder 
of such bonds Is chargeable with notice of the requirements of the law 
under which they are issued (Ogden v. Oounty of Daviess, 102 U. S. 634; 
Marsh v. Pulton Co., 10 Wall. 676; South Ottawa v. Perkins, 94 U. S. 200; 
Northern Bank v. Porter Tp., 110 U. S. 608, 4 Sup. Ct. 254; Hayes v. Holly 
Sprlngs, 114 U. S. 120, 5 Sup. Ct. 785; Merchants' Exch. Nat. Bank v. 
Bergen Co., 115 U. S. 384, 6 Sup. Ct. 88; Harshman v. Knox Co., 122 U. S. 
306, 7 Sup. Ct. 1171; Coler v. Cleburne, 131 U. S. 162, 9 Sup. Ct. 720; Lake Co. 
V. Graham, 130 U. S. 674, 9 Sup. Ct. 654)." 

In the case of Brenham v. Bank, 144 U. S. 173, 12 Sup. Ct. 559, the 
suprême court said : 

"It is easy for the législature to confer upon a munlcipality, when It is 
constltutlonal to do so, the power to issue negotiable bonds; and, under the 
well-settled law that any doubt a^ to the existence of such power ought to 
be determined against its existence, It ought not to be held to exist in the 
présent case." 

And the court held that express authority conferred on a city by 
its charter to borrow money did not authorize it to issue negotiable 
bonds for the money borrowed, and that a bona fide holder of such 
bonds could not recover thereon against the city. 

In mil V. Memphis, 134 U. S. 194, 10 Sup. Ct. 562, the suprême 
court, speaking by Mr. Justice Pield, said: 

"The inability of municipal corporations to issue negotiable paper for 
their indebtedness, however ïncurred, unless authority for that purpose Is 
expressly glven or necessarlly implled for the exécution of other express 
powers, bas been affirmed In lepeated décisions of this court" 
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In Merrill v. Monticello, 138 U. S. 673, 11 Sup. Ct. 441, the court 
sald: 

"It is admitted that the power to boiTOW money or to Incur indebtedness 
carries wlth It the power to issue the usual évidences o£ indebtedness, by 
the corporation, to the lender or other créditer. Such évidences may be 
In the form of promissory . notes, warrants, and perhaps, most generally, 
in that of a bond. But there is a marked légal différence between the power 
to gi7e a note to a lender for the amount of money borrowed, or to a créd- 
iter for the amount due, and the power to issue for sale, in open market, a 
bond, as a commercial security, with immunity, In the hands of a bona fide 
holder for value, from équitable défenses. The plaintiff in error eontends 
that there Is no legial or substantial différence between the two; that the 
issuing and disposai of bonds in market, though in common parlance, and 
sometimes in législative enactment, called a 'sale,' is not so in fact; and that 
the so-called 'purchaser' who takes the bond, and advances his money for it, 
Is actually a lender, as much so as a person who takes a bond payable to 
him in his own name. * * * It does not follow that, because the town 
of Monticello had the right to contract a loan, it had therefore theTight to 
issue negotiable bonds, and put them on the market as évidences of such 
loan. To borrow money, and to give a bond or obligation therefor which 
may circulate in the market as a negotiable security, freed from any equl- 
tles that may be set up by the maker of it, are, in thelr nature and in their 
légal effect, essentially différent transactions. In the présent case, ail that 
can be contended for is that the town had the power to contract a loan, un- 
der certain specified restrictions and limitations. Nowhere in the statute 
is there any express power given to issue negotiable bonds as évidence 
of such loan. Nor can such power be Implled, because the existence 
of it is not necessary to carry out any of the purposes of the municipality. 
It is tiue that there is a considérable number of cases, many of which are 
cited in the brief of counsel for plaintiff in error, which hold a contrary doc- 
trine. But the View taken by this court in the cases above cited and others 
seems to us more in keeping with the well recognized and settled principles 
of the law of municipal corporations." 

Let application be made of thèse wellsettled doctrines to the facts 
of this case. 

At an early date in the history of the state of Kansas, issuing ne- 
gotiable municipal bonds seems to hâve been one of the leading in- 
dustries of the state. Under authority from the législature, counties, 
cities, towns, school districts, and townships engaged in the business 
on an extensive scale, and issued their bonds to aid in building rail- 
roads, courthouses, jalls, bridges, schoolhouses, and for other pur- 
poses. The business was carried on to an almost incredible extent. 

Mr. Justice Miller, in his opinion in the case of Marcy v. Township 
of Oswego, 92 U. S. 637, says: 

"In the case under considération, this provision of the statute waa wholly 
disregarded. I am not sure that the relative amount of the bonds and of 
the taxable property of the towns is gdven in thèse cases with exactness, 
but I do know that in some of the cases tried before me last summer in 
Kansas it was shown that the first and only issue of such bonds exceeded 
in amifunt the entire value of the taxable property of the town, as shown 
by the tax list of the year preceding the issue." 

The acts authorizing the issue of thèse bonds commonly imposed 
conditions upon their issuance intended for the security and protec- 
tion of the municipalities against an illégal or fraudulent exercise of 
the power; but notwithstanding thèse conditions, either through the 
ignorance or dishonesty of the olficers of the municipalities intrusted 
with the exercise of this power, a large percentage of the bonds issued 
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under thèse acts were illegally or f raudulently issued. In very many 
cases the taxpayers received no considération wliatever for the bonds 
thus issued. A bond konestly issued for a fuU considération was the 
exception, and not the rule. The acts referred to authorized the issue 
of negotiable bonds which, under the^ opération of the rule of déci- 
sion of the suprême court of the United States, becameflxedliabilities 
on the municipalities issuing them, notwithstanding no considération 
was received for them. Thèse liabilities were greater than the tax 
payers of the municipalities affected could pay. A compromise and 
scaling of thèse obligations became a necessity. The act of March 
10, 1879, was the resuit of this necessity. Proflting by past expéri- 
ence, the législature sought to surround the power to issue thèse com- 
promise bonds by every possible safeguard. The one essential thing 
to prevent frauds was accomplished by not making the bonda nego- 
tiable. • The power of each of the municipalities named to issue bonds 
was restricted to the issue of bonds "to compromise and refund its 
matured and maturing indebtedness of every kind and description 
whatsoever." 

The third section of the act provides that: 

"When a compromise has been agreed upon, It shall be the duty of the 
proper offlcers to issue sueh bonds at the rate agreed upon to the holder of 
sueh Indebtedness, In the manner prescribed In thls act; but no bonds shall 
be Issued under thls act untll the proper évidence of the indebtedness for 
which the same are to be issued shall be dellvered up for cancellation: pro- 
vided, that no compromise by any townshlp or school district shall be of any 
valldity unless assented to by the légal voters of sueh townshlp or school 
district, at an élection or school meeting called for sueh purpose; of which 
élection or school meeting' at least ten days' notice shall be given." Laws 
March 10, 1879, c. 50, § 3. 

The f ourth section provides that : 

"A record shall be kept by the différent county clerks of ail bonds issued 
In sueh counties under this act, showlng the date, number, and amount 
thereof, to whom and on what account issued, and when the same become 
due; and ail bonds or other évidences of indebtedness refunded under this 
act shall hâve the words 'Paid in full' marked in a plain manner across the 
face of each bond and coupon so refunded, and sueh canceled obligations 
shall be carefully preserved in the office of the county derk, or destroyed 
by the couaty commissioners; a register of the number, amount and date 
of issue of the same having flrst been made by the county clerk." Laws 
March 10, 1879, c. 50, § 4. 

It will be observed (1) that under this act bonds can only be issued 
for the purpose of compromising previously existing indebtedness; 
(2) that the bonds issued for this purpose are to be issued "to the 
holder of sueh indebtedness" ; and (3) that a record is to be kept by 
the county clerk of ail bonds issued under the act, "showing the date, 
number, and amount thereof, to whom, and on what account issued, 
and when the same become due." ♦ 

The object of thèse requirements, as was said by the suprême court 
in Hoff V. Jasper Co., 110 U. S. 53, 3 Sup. Ct 476, was to provide 
"additional guaranties against fraudaient and irregular issues." Much 
of the old indebtedness of thèse municipalities represented no value 
received whatever, but had been fastened on municipalities by the 
fraudulent issue of negotiable bonds under acts which authorized the 
issue of sueh bonds, and it is morally certain the législature never 
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intended to afford to tte officers of every county, city, town, school 
district, and township in the state an opportunity to repeat the frauds 
by again empowering them to issue negotiable bonds. The act ex- 
pressly requires that the new bonds shall be made payable to the 
holder of the old indebtedness withont words of negotiability. That 
this is the proper construction of the act is rendered absolutely cer- 
tain by the requirements that the pew bonds shall be issued "to the 
holder of such indebtedness," and that the registration of the bonds 
by the county clerk shall show "to whom and on what account" the 
bonds were issued. It is obvious that such registration is impossible 
where the bonds on their face do not show "to whom and on what 
account" they are issued. Thèse requiremonts of the act are not 
directory, but mandatory. They were intended to protect munici- 
palities from precisely such frauds as this case discloses. Authority 
to issue bonds in the name of the holder of prior indebtedness does 
not confer on the ofiBcers of the municipality authority to issue bonds 
payable to bearer. If the législature had intended that the bonds 
issued under this act should be "negotiable," that term 'vould hâve 
been used in describing the bonds, or the requirement that the bonds 
should be made payable to the holder of old indebtedness would hâve 
been followed by words of negotiability. The législature W(^s evi- 
dently striving to pass an act that would preclude the ofScers of thèse 
municipalities from perpetrating the frauds upon the taxpayers wbich 
had been common under other acts which did authorize the issue of 
negotiable bonds. To prevent the perpétration of fraud, the ac+ 
required the bonds to be payable to the holders of the old indebted 
ness withont words of negotiability, and also required that they 
should be registered in the county clerk's office and that such regis- 
tration should show "to whom and on what account" the bonds were 
issued. Bonds issued under this act are not complète or perfect 
instruments until they are registered in the clerk's office in the man- 
ner required by the act. By necessary implication, the duty of hav- 
ing this registration made is imposed upon the officers of the munici- 
pality issuing the bonds. But, conceding that one to whom the bonds 
were issued might procure the registration to be made, that could 
only be done when the bonds on their face disclosed the facts essen- 
tial to enable the clerk to make the registration required by the act. 
To do this the bonds must be made payable to some person by name, 
and they must state on their face on what account they were issued. 
Thèse requirements of the act were disregarded in the issue of the 
bonds in suit. A copy of the bond as issued is hère given in the note.^ 

1 No. 1. United States of America. $1,000.00 

West Plains Township Refunding Bond. 

West Plains Township, County of Meade, 

State of Kansas. 

Know ail men by thèse présents, that the township of West Plains, In the 

•county of Meade, state of Kansas, àcknowledges Itself indebted to the bearer 

in the sum of one thousand dollars, lawful money of the United States of 

-America, to be paid in thlrty years from the flrst àaj of July, A. D. 1889, 

wlth interest thereon at the rate of six per cent, per annum, payable semi- 

«nnually, on the flrst days of January and July, In each year, upon the 
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Thèse bonds could never be registered as required by law, because 
no payée was named therein, and the account upon which they were 
issued is not stated. 

. To escape the force of the argument founded on the requirements 
of the act quoted, the majority opinion States: 

"It is a complète answer that the record of the township clerk, which in 
thls case shows, as it should show in every case, the facts the county clerk 
is bonncl to record, is the best évidence of those facts,— the évidence npon 
which the county clerk Is bound to rely In préférence to the floatlng bonds, 
many of which may never be presented to him." 

It is a suÈBcient answer to this suggestion to say that the act re- 
quires this record to be kept by the county clerk, and not by the 
township clerk, and that any record of the township clerk, so far as 
relates to the requirements of the act under which thé bonds were 
issued, is extraoîScial, and has no légal sanction whatever. 
In Bamett v. Denison, supra, the suprême court say: 
"It is certalnly a reasonable requlrement that the bonds Issued shall ex- 
press upon their face the purpose for which they were issued. In any event, 
it was a requirement of which the purchaser was bound to take notice, and, 
if it appeared upon their face that they were issued for an illégal purpose, 
they would be vold. If they were issued without any purpose appearing 
at ail upon their face, the purchaser took the risk of their being Issued for 
an illégal purpose; and, if that proved to be the case, they are as void In his 
hands as if he had received them with express notice of their illegality. 
Ordinarily, the récital of the fact that the bonds were issued in pursuance 
of a certain ordinanee would be notice that they were issued for a purpose 
speeifled in such ordinanee (Hackett v. Ottawa, 99 U. S. 86), and the city 
would be estopped to show the fact to be otherwise (Ottawa v. National 
Bank, 105 U. S. 342). But, where the statute requires such purpose to be 
stated upon the face of the bonds, It is no answer to say that the ordinanee 
authorlzed them for a légal purpose, if in fact they were issued without con- 
sidération, and for a différent purpose." 

In Anthony v. County of Jasper, 101 U. S. 693, the court say: 

"There can be no doubt that it Is within the power of the state to pre- 
scribe the form in which municipal bonds shall be executed in order to bind 
the public for their payment. If not so executed, they create no légal lia- 
billty. Other circumstanees may exist which will give the holder of them 
an équitable right to reeover from the municipality the money which they 
represent, but he cannot enforce the payment or put them on the market 

présentation of the coupons hereto attached as they become due; both 
principal and Interest being payable at the Fiscal Agency of the state of 
Kansas, in the city of New York. This bond is one of a séries of fifteen 
bonds of one thousand dollars each, and Issued by virtue of and in accord- 
ance with the provisions of sections one, two, and three of chapter fifty of 
the Laws of 1879; being an act of the législature of the state of Kansas, 
entitled "An act to enable counties, municipal corporations, the board of 
eaucation of any city and school districts to refund their indebtedness," 
which said act took effect Mareh lOth, 1879. And it is certified and recited 
that ail acts, conditions, and things required to be done précèdent to and In 
the issuing of said bonds hâve been done, happened, and performed in regu- 
lar and due form, as required by law. In testimony whereof, this bond has 
been issued and signed by the township trustée, attested and registered 
by the township clerk, and countersigned by the township treasurer of said 
township of West Plains, in the county of Meade, state of Kansas, this 2nd 
day of November, A. D. 1889. W. S. Hopkins, Township Trustée. 

Attested and registered: M. S. Parsons, Township Clerk, 

Countersigned: R, E. Turner, Township Treasurer. 
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as commercial paper. • * * Dealers in municipal bonds are chargea with 
notice of the laws of tlie state granting power to make the bonds they find 
on the market. This we hâve always held." 

Every purchaser of thèse bonds was bound to take notice of the 
requirements of the act under which they purported to be issued. No 
récitals in the bonds could absolve him from this obligation. The 
form of the bonds was not such as the act required, and theref ore no 
holder thereof can claim to be a bona fide purchaser, no matter what 
récitals appear on the face of the bonds. Anthony v. Jasper Oo., 
supra; Nesbit v. Independent Dist., 144 U. S. 610, 12 Sup. Ct. 746. 

In construing the act, every provision of it must be considered and 
given effect, and it must be construed in the light of the législative 
history of the state bearing on the subject, and the resuit of that 
législation and the evil sought to be cured by the new act. When 
80 construed, it is obvions that it is not the purpose of the législature 
to open anew this Pandora's box. But, if it was doubtful whether 
the législature intended the bonds to be issued under this act should 
be negotiable, the doubt, as we hâve seen, must be resolved against 
their negotiability. Brenham v. Bank, supra. 

One of the reasons assigned why the court should strain a point 
to hold bonds issued by municipal corporations negotiable, and there- 
by eut off ail défenses, is that they "are made to raise money by their 
sale, and this object would be defeated," and their "ready salability 
and market value" impaired, by holding them nonnegotiable. But 
this argument bas no application to this case. Under the act we are 
considering, bonds cannot be issued for borrowed money or for sale, 
but can only be lawfully issued in compromise of indebtedness ex- 
isting prier to the passage of the act. The well-settled rule, as we 
hâve seen, is that a municipal corporation cannot issue negotiable 
paper "unless authority for that purpose is expressly given or neces- 
sarily implied for the exécution of other express powers." Hill v. 
Memphis, supra. It is conceded the power is not expressly given by 
this act, and it is equally clear that its exercise is notnecessarytothe 
exécution of the express power granted, which is merely to give a 
new évidence of debt in compromise of an old debt. It is a well-known 
fact that no reputable dealer in municipal securities will buy mu- 
nicipal bonds or put them upon the market until he has made inquiry 
into the legality and honesty of their issue. Not one of the principal 
cities in this circuit could sell its bonds to any dealer in such securities 
until he had examined, or caused to be examined, the statutes of the 
state and the ordinances and records of the city relating to their 
issue, and satisfied himself that the city not only had the power to 
issue the bonds, but that they were issued for a lawful and honest 
purpose. It is therefore only dishonest and corrupt officers and dis- 
reputable dealers, who divide with them the proceeds of their frauds, 
that profit by the business of issuing f raudulent municipal bonds. If 
bonds are honestly issued, for a légal purpose. they are good and valid, 
with or without récitals. Even where bonds are irregularly or ille- 
gally issued, if they were intended to évidence a légal and valid in- 
debtedness, the debt may be collected from the municipality, although 
the bond itself is void, and the holder of the void bond will be sub- 
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rogated to the rights of the original créditer. It is apparent, there- 
f ore, that the only office performed by récitals in municipal bonds in 
any case is to give validity and effect to bonds issued without con- 
sidération and fraudulently. And the effect of the doctrine of the 
majority of the court in this case is to give validity to fraudulent 
bonds, and encourage their issne. Under the ruling of the majority 
of the court, the old industry of issuing fraudulent bonds will prob- 
ably be revived in this state, and an act designed exclusively to af- 
ford relief against previous burdens of that character, and to prevent 
a répétition of such frauds, will be used, not only to increase such 
burdens, but, as in this case, to impose them where none ever existed 
before. To sum up: Under a carefully guarded act, which bears évi- 
dence in its every Une of a settled purpose on the part of the legisla- 
tors to limit the powers of the officers acting thereunder to the issue 
of nonnegotiable bonds in compromise of the then-existing indebted- 
ness of the municipalities of the state, the majority of the court hold 
that it is open to the officers of every county, city, town, school dis- 
trict, and township in the state of Kansas to issue the negotiable 
bonds of the public corporations named, without any considération, 
and for ail manner of illégal purposes, and to any amount, and make 
them binding obligations by simply inserting in them the false récital 
that they were issued under the act mentioned; and that the pur- 
chasers of such bonds are not chargeable with notice of the require- 
ments of the act under which they purport to be issued, nor with 
notice of what the records of the municipality disclose in relation to 
their issue. This is going much further than the suprême court of 
the United States has ever gone, and is in palpable conflict with the 
later décisions of that court which are cited in this opinion. The 
judgment of the circuit court should be reversed. 



HILLBORN et al. v. HALB & KILBURN MANUF'G CO. 
(Olreuit Court of Appeals, Tblrd Circuit. September 26, 1895.) 

No. 6. 

1. Patents — Validity op Claims— Effect of Rejbctions and Chanoes. 

The faet that numerous changes In phraseology were made In the claims, 
from time to tlme, to suit the views of the examiner, and to dlstlngulsh 
the claims from those contalned in prior applications, is no ground for 
defeatlng the patent, where the claims remalned throughout the proceed- 
ings substantially the same, and were at no time inconsistant with those 
flnally granted. 

2. Same— DiscLAiMER. 

Where the patentée has admitted, by a dlsclaimer, that there were prior 
patents exhlbiting structures having certain features found ta his inven- 
tion, the fact that, in a suit for Infrlngement, défendants do not put In 
évidence any such prior structures, gives no weight to a suggestion that 
the admission was inadvertently made, for such admission mlght well be 
regarded by défendants as dlspensing with évidence in that respect. 
8. Same— Anticipation— Invention— Mechanical Skill. 

Invention held to exist, notwithstanding certain alleged antlclpating de- 
vices, where the court was of opinion that there was no such obvions simi- 
larity that the one would, of itself, suggest the other to an ordlnary 
mechanic. 
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4. Saub. 

Where two structures belong to totally distinct departments of Inven- 
tion,— to practlcal arts that hâve no connection wlth or similarlty to each 
other,— the subséquent Inventor is not precluded from uslng well-known 
mechanlcal contrivances or déviées, that hâve already become the com- 
mon property of manufacturers. 
B. Same— FoLDiNG Bbds. 

The Haie patent. No. 409,606, for an Improvement In foldlng beds, held 
valid and Infrlnged. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Letters patent of the United States, No. 409,606, Issued to Henry S. Haie 
on August 20, 1880, for an Improvement in folding bedsteads. The entire tltle 
and Interest in said letters patent, and in the Invention therein descrlbed, were 
on January 15, 1891, by an Instrument duly executed and recorded, soid and 
asslgned by Haie to the Haie & Kllburn Manufacturlng Company, a corpora- 
tion of the State of Pennsylvania. On May 8, 1891, at the Aprll term of the 
circuit court of the United States for the Eastern district of Pennsylvania, 
the said company filed a bill of complaint against Amos Hillbom, Samuel S. 
Ash, Josiah G. Williams, and John Hillbom, dolng business as partners, 
under the name of A. Hlllborn & Co.; charglng them with an inf rangement of 
the rlghts of the complainant, as owner of the said patented Invention, and 
praying for the usual relief. An ansvver and replication followed, and the 
case was so proceeded In that on May 27, 1892, a decree was entered g;ranting 
the prayers of the bill, appolntlng a master to take an account, and enjoinlng 
the défendants from any further use, construction, or sale of the patented 
Improvement; and on December 13, 1893, on the coming in and confirmation 
of the master's report, a final decree was entered, whereby the défendants 
were adjudged and decreed to pay the sum of $140 as damages, and the costs 
of the suit An appeal was taken to the circuit court of appeals for the Third 
circuit. 

II. L. Bond, for appellants. 
R H. Hunter, for appellee. 

Before SHIRAS, Circuit Justice, and ACHESON and DALLAS, 
Circuit Judges. 

SHIBAS, Circuit Justice (after stating the facts as above). Henry 

5. Haie flled an application February 6, 1880, for letters patent for 
an improvement in folding bedsteads. The spécification contained 
two claims, the first of which was allowed, and the second was re- 
jected, on a référence to Kauffman's patent. No. 159,682, dated Feb- 
ruary 9, 1875, for a hinge. An interférence was declared between 
Haie and A. B. Stevens. The application of the latter had been flled 
December 21, 1878. This interférence resulted in Hale's favor, and 
calls for no attention. On September 8, 1884, the original spécifica- 
tion, with its allowed claim, was canceled, and a new spécification, 
with six claims, was flled; and on October 15, 1884, thèse six claims 
were renewed, in an amended form, accompanied by a new oath of 
invention. On December o, 1884, the first claim, which was the 
original first claim, was again rejected; and référence was made 
again to the Kauffman patent, and to patent No. 151,020 (May 19, 
1874), granted to Harrison & Heyman. The remaining five claims 
were also rejected, and référence was made to patents to Harrison 
& Heyman and to patent No. 158,384 (January 5, 1875), to M. S. 
McSwain. Several amendments were made to meet the objections, 
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and références made in the patent office; and finally, on Angust 5, 
X889, the amended application of February 6, 1880, was allowed, and 
on August 20, 1889, letters patent were granted. It should also be 
mentioned that, while thèse proceedings were taking place in the 
patent office, Haie had been carrying on a contest with F. B. Williams 
under an interférence declared between Hale's application and that 
of Williams. This contest was decided in Hal^s favor on July 1, 
1889. 

The first matter pressed upon our attention by the learned counsel 
for the appellants is based on the numerous changes in his claims 
made by Haie during the progress of his application through the pat- 
ent office. It is argued that the submission of the applicant to such 
repeated rejection upon références, and the conséquent cancellation 
of his claims, render the patent absolutely invalid, as no distinction 
can be taken between the rejected and canceled claims and those 
finally allowed. To sustain this contention the following décisions 
of the suprême court are cited: Royer v. Coupe, 146 U. S. 524, 13 
Sup. et. 166; Knapp v. Morss, 150 U. S. 224, 14 Sup. Ct. 81; Corbin 
Cabinet Lock Co. v. Eagle Look Co., 150 U. S. 40, 14 Sup. Ct. 28; 
Morgan Envelope Co. v. Albany Perforated Wrapping Paper Co., 152 
U. S. 425, 14 Sup. et. 627. Undoubtedly, thèse cases do establish 
the proposition that when an applicant acquiesces in the rejection of 
some claims, and accepts a patent for others, the claims allowed must 
be read and interpreted with référence to those rejected, and cannot 
be construed so as to cover either what was rejected by the patent 
office, or disclosed by prior devices; that where a patentée, on the re- 
jection of his application, inserts in his spécification, in conséquence, 
limitations and restrictions, for the purpose of obtaining his patent, 
he cannot, after he lias obtained it, claim that it shall be construed as 
it would hâve been construed if such limitations and restrictions 
were not contained in it. But we are unable to see that thèse prin- 
ciples are applicable to the case before us. It may well be that a 
patentée cannot be permitted to hold under his patent anything that 
he has clearly renounced and excluded from his inventions during 
the prosecution of his application. But surely it has never been held 
that mère changes of phraseologj' to suit the views of the examiner, 
and to distinguish the claims made from those contained in prior ap- 
plications, to which référence has been made, can be held to defeat 
the patent, when granted. What is forbidden is the attempt, after 
a patent has been procured, surrendering or disavowing substantial 
claims or devices, to recover such renounced and abandoned claims 
by demanding a broad construction of those allowed. Our examina- 
tion of the varions changes and cancellations made in the présent 
case has not shown us any such radical or important changes as to 
bring this patent under the condemnation of the cited cases. From 
the flrst to the last, as we read the history of the case, the claims (ex- 
cepting the original second . claim, which was wholly abandoned), 
while changed in number and in formai terms, were substantially the 
same, and at no time inconsistent with those finally granted. Many 
of the objections from time to time taken seem to us to hâve been 
trivial and unimportant. At any rate, we are not able to say that 
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this patent, if found to be otherwise valid, must be overthrown be- 
cause of verbal changes made to meet those objections. 

It is next contended that the court erred in holding that each and 
ail of the claims of complainant's patent were good and valid claims. 
We incline to think that some of the claims cannot be sustained, if 
they are to be understood as claiming more than is contained in the 
Ist, 4th, 6th, 8th, and 9th claims. We do not, however, so understand 
them. They are simply redundant, and may be dismissed from con- 
sidération. 

The next contention is the alleged want of novelty in the Haie in 
vention. This part of the controversy will turn mainly on the effect 
that should be given to the Dlitton patent (April 7, 1868), No. 76,423; 
to the Kauffman patent (Pebruary 9, 1875), No. 159,682; and to the 
flrst Haie patent (December 10, 1878), No. 210,777. Several other 
patents were referred to and discussed in the briefs, but, if the pat- 
ent in question can stand the test suggested by the patents just spec- 
ified, it will scarcely be necessary to consider each and ail of the oth- 
ers. Haie concèdes that his invention is merely an improvement in 
folding bedsteads, and relates to that "class of bedsteads which hâve 
a stationary supporting frame and a folding or swinging frame con- 
nected thereto, by means of interposed fulcra, in such manner that 
the folding member or frame can be placed in a substantially hori- 
zontal position, and can also be folded up into a substantially vertical 
position" ; and he admits, in his disclaimer, that he is aware that 
"a number of prior patents show folding beds in which the folding or 
swinging sections and the stationary supporting sections are con- 
nected with each other by movable pivots, one on either side of the 
bed, the construction and arrangement of the parts being such that 
as the swinging part is being folded from a horizontal to a vertical 
position the pivots move towards the headboard, and also move up- 
ward; and hence I do not herein claim such construction." Accord- 
ingly, we flnd in the Dutton patent a flxed frame, a folding frame, 
and Connecting devices, consisting of curved bars and straps, which 
operate so that the bedstead is raised and lowered from or on a 
variable or shifting fulcrum, and the headboard is made quite heavy, 
or has a weight attached, to serve as a counterpoise. In the Haie 
patent of 1878 we find a folding bedstead, with a permanent and a 
movable frame, pivoted to each other by means of a shaft or pins 
adapted to a slot or slots in one or other of the frames, in combina- 
tion with roUers carried by the movable frame, and adapted to rails 
on the permanent frame. This construction has no combination or 
device which moves the movable frame backward or rearwardly 
as it ascends when the bed is being closed. The opération of the 
Dutton bed is the opposite to the opération of the patent in suit; 
that is, the movable part of the bed, in being folded, descends and 
moves forward, or away from the rear of the stationary part. It 
is true that there are two racks, one of which is secured to the sta- 
tionary part, and the other to the movable part; but they do not 
themselves constitute the fulcra and fulcra seats by which the weight 
of the movable part is sustained by the stationary part, nor do they 
perform the functions claimed in the patent in suit, namely, the risîng 
v.69F.no. 10—61 
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and moving backward of the moTable part upon folding ît into the 
Btationary part In the Haie patent of 1878 we again ând a movable 
and fixed frame, but the movements and theory of the mechanism 
are altogether différent from those described in the Haie patent of 
1889. There are no cogged racks, nor fulcra and fulcra seats. It 
has no nieans for causing the movable part to be simultaneously 
moved vertically and rearwardly, and therefore does not disclose the 
spécifie features of daims 4 and 6 in the patent in suit. In short, 
we do not find in either the Dutton patent or the Haie patent of 
1878 a structure having a stationary and a movable frame, in which, 
while being closed or folded, the movable part is bodily raised and 
moved baçkward, by means of fulcra seats upon the stationary frame 
and a séries of independent fulcra upon the movable part, so that the 
counterbalanced end of the movable frame clears the iloor, and a 
portion of the counterbalance weight is located, when the frame is in 
a vertical position, partly in front of the pivot line. It is doubtless 
true that Haie admitted in his disclaimer that there were prior pat- 
ents exhibiting structures in which, when in the process of folding 
from a horizontal to a vertical position, the pivots move towards the 
headboard, and also move upward, and that, as argued by the learned 
counsel for the appellant, Haie must be held to such disclaimer, not- 
withstanding the fact that the défense has failed to put any such 
structure in évidence. We cannot adopt the suggestion of plaintiff's 
expert, that this concession was inadvertent on the part of the pat- 
entée or of his attorney. Such an admission might well be under- 
stood by the défendants to dispense with évidence in that respect. 
But, while Haie is thus estopped from claiming such a compound 
movement, his admission does not forbid him from claiming, as new, 
devices intended to cause such movement 

It is further contended that Haie did not change or modify, in the 
patent in suit, any of the devices or parts contained in his prior pat- 
ent of 1878, but only substituted for the pivots described in the 1878 
patent the rack and pinion hinges of the Kauffman patent By such 
substitution, it is argued, no invention was manifested, but only the 
exercise of ordinary mechanical skill; that the différences between 
the Haie and the Kauffman patent, in respect to the machinery Con- 
necting the two f rames, arise merely from change of position. , Con- 
sidered simply as pièces of mechanism, separated from the structure 
with which they are intended to be combined, the Kauffman and 
Haie hinges hâve a superflcial resemblance; but, when carefully 
compared, material différences are found, as well in the spécial devices 
employed, and in their mode of opération, as in the purpose or end 
sought to be accomplished. Thus, while it is true that the patent 
in suit has the same number of cogs in the pinion that the Kauffman 
has, and the same number of teeth in the corresponding plate, yet 
in the Haie structure the arm by which the pinion is secured to the 
movable part is directed away from the teeth of the pinion, while in 
the Kauffman the teeth of the pinion are directed towards the ann. 
Another and more important différence is that the extension from 
the pinion which supports the movable part in the Haie device must 
be capable of tuming, so that when the pinion is at each end of the 
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slot it stands at an oblique angle to the slot or length of tlie plate 
containing the rack; but in the Kauffman it stands either parallel 
with the slot, and so as to close it, or at right angles thereto. If the 
arrangement or adjustment of the parts used in the Haie structure 
was applied to the Kauffman structure, which is intended for a door 
hinge, the door could not be opened, and the device would not oper- 
ate. The argument that thèse différences could be overcome by a 
mechanic of ordinary skill, without calling for any exercise of the 
inventive faculty, is the one always resorted to in cases like the 
présent. The task of distinguishing between invention and the power 
of adaptation possessed by a skillful mechanic is not always an easy 
one, nor hâve the courts apparently succeeded in formulating a 
proposition to cover ail cases. While the statutes require that a 
patent, to be valid, must disclose invention and novelty, yet the degree 
or amount of invention required is not prescribed, and, from the 
nature of the case, cannot be. We content ourselves, in the présent 
case, by expressing our opinion that the mechanical contrivances 
found in those two patents are not so obviously similar that the one 
would, of Itself, suggest the other to an ordinary mechanic. It must 
further be observed that the purposes or aims of the two structures 
are wholly différent. The Kauffman device is for a door hinge, 
which is so constructed as to cause the door to open and close in an 
ellipse, and thns the molding of the door at the axial end does not 
strike the frame or support. The object of the Haie invention, al- 
ready suiSciently described, is for Connecting the movable and fixed 
frames of a folding bed. Well-known cases are cited on behalf of 
the défendants, in which it has been held that the application of an 
old process or machine to a similar or analogous subject, with no 
change in the manner of application, and no resuit substantially 
distinct in its nature, will not sustain a patent, even if the new form 
of resuit has not before been contemplated. Without dissenting in 
the least from this doctrine, we do not regard it as applicable to the 
présent case. It has never been held that where the structures com- 
pared belong to totally distinct departments of invention, — to prac- 
tical arts that hâve no connection with or similarity to each other, — 
the subséquent inventer is precluded from using well-known me- 
chanical contrivances or devices that hâve become the common stock 
of manufacturers. Such a view would, in the mechanical arts, re- 
strict the opération of the patent statutes to the first and most strik- 
ing efforts of invention, and leave no fleld open for the exercise of 
the inventive power in devising the numerous less conspicuous ma- 
chines and apparatus that do so much to promote the convenlence 
and comf ort of daily life. Thèse views render it unnecessary to con- 
sider whether the patent in suit could be sustained as a mère com- 
bination of old and well-known devices. 

We are now brought to the question of infringement, and hère we 
meet the argument that the patent in suit must, in order to be sus- 
tained, receive a strict or narrow construction, and that such a con- 
struction will not bring the défendants' folding bed within its reach. 
Tlndoubtedly, the patent in suit, having been preceded by numerous 
other patents for folding beds, calls for a narrower construction than 
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if Haie had been a pioneer in the art. Nevertheless, we think that, 
in any point of view, if the Haie patent be sustainable, the form of 
bed made and used by the défendants must be deemed an infringe- 
ment. The défendants' expert concèdes that in the Hillborn bed 
there is a stationary part attached to the stationary frame of the bed, 
having a séries of teeth or f ulcra adapted to successively engage the 
teeth or fulcra seats upon the stationary part, thereby causing the 
movable member to rise and move inward, and towards the back of 
the bed, when it is folded up, and that when the movable frame ia 
folded into an upright position the counterbalancing weight lies below 
the pivot upon which the movable frame is supported, part of the 
weight lying in front, and part in the rear, of the pivotai Une. An 
examination of the description of the Hillborn bed shows that the 
racks form a toothed, hinging mechanism, interposed between the 
swinging frame and its support, which rests upon the floor, and that 
thèse toothed devices constitute a séries of fulcra or pivotai supports 
arranged in inclined positions, extending forward, so that part of them 
are nearèr the rear wall or back of the bed than others are ; the ar- 
rangement of parts being such that as the bed is let down, or unf olded 
for use, the commencement of such movement results in successively 
shifting its fulcrum, or the points of its pivotai support, f urther for- 
ward, whereby the leverage of the counterbalancing weight is in- 
creased, and is theref ore made more effective in supporting the weight 
of the footboard and bedding. In this description are found every 
essential feature, both in construction and method of opération, of the 
patent in suit. 

A further argument is based on the cases of Eailway Co. v. Sayles, 
97 U. S. 563; Cléments v. Apparatus Co., 109 U. S. 649, 3 Sup. Ct. 525; 
and Electric Gaslighting Co. v. Boston Electric Co., 139 U. S. 502, 11 
Sup. Ct. 586, — ^where it was ruled that in cases of reissue an enlarge- 
ment of the claims could not avail against patents granted, or articles 
made and sold, between the time of the original application and the 
time of the final granting of the reissued patent. We think this con- 
tention is sufiiciently disposed of by saying that the présent is not a 
case of reissue containing new and différent claims, and that, at any 
rate, we fail to perceive that Haie departed in any substantial partic- 
ular f rom his application as flrst made. 

It is claimed that as the death of Amos Hillborn, one of the défend- 
ants, was suggested on the 8th day of February, 1892, — two days af ter 
the record was closed, — and no action was talien upon such sugges- 
tion, and the bill was not dismissed, as to him or his estate, until the 
coming in of the interlocutory decree, May 27, 1892, so much of the 
costs as would hâve been due and payable by Amos Hillborn should 
not hâve been included in the decree. As the défendants were part- 
ners, and as the défense and its expenses weré not affected or in- 
creased by the death of one, we are cnable to see why the costs are 
not properly chargeable against the surviving partners. At ail events, 
the question does not appear to hâve been raised in the court below, 
and we do not feel compelled to now consider it. The decree of the 
circuit court is afQrmed. 
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UNITED STATES T. RBDER. 
(District Court, D. South Dakota, August 22, 1895.) 

l. Public Landb— Cutting Timbbb fbom Minbkal Lands— Indictmknt. 

On tbe trial of an indlctmènt for cutting tlmber from the minerai Jands 
of the United States for purposes other than those connected with build- 
ing, agrlcultural, mlning, or other domestic uses, contrary to the act of 
June 3, 1878, the intent Is whoUy immaterlal, and it is only necessary to 
show that the prohlbited acts were done. 
9. SaMe— Régulations bt Seceetaky of thb Intebiok. 

One who cuts and removes tlmber from the minerai lands of the United 
States, and sells the same, or the lumber manufactured therefrom, wlthout 
taking from the purchaser any stateœent in writing as to the purposes 
for which the same is intended to be used, as vequired by the régulations 
made by the secretary of the Interior under the authority of the act of 
June 3, 1878, is guilty of a violation of that statute, and subject to the 
penalties prescribed by it. 
8. Cbiminal Law — Pebsumption op Innocence. 

The presumptlon of innocence attends the accused from the begluning 
Of the trial, through ail its stages, to the final détermination thereof. 
i. Same — CiBCUMSTANTrAL Evidence. 

To warrant a conviction upon circumstantlal évidence alone, the facts 
proved must be such as are absolutely Incompatible upon any reasonable 
hypothesls wlth the innocence of the accused, and Incapable of eiplana- 
tlon upon any reasonable hypothesls other than his guilt. 

This was an indictment against Odo Eeder for cutting timber from 
the minerai lands of the United States, contrary to the provisions of 
the act of June 3, 1878. 

Chauncey L. Wood, Spécial Asst. U. S. Atty. 
W. G. Porter and B. R. Wood, for défendant 

EDGERTON, District Judge (charging jury). Thîs case has been 
presented and defended with marked ability. I ask of you caref ul 
considération of the law which will govern you. It has been claimed 
that the défendant is an old settler of the Black Hills, and that he 
is a good and valuable citizen, and that he did not know that he was 
violating the law, if he did violate it. Thèse considérations will not 
excuse him in a court of justice. If you should flnd him guilty, they 
may properly be urged in mitigation of the sentence, but no man ia 
excused from violating the law because he did not know what the 
law was. 

In this case the défendant is indicted for a violation of the laws 
enacted for the protection of timber on public minerai lands of the 
United States. There are three counts in the indictment. In the 
flrst count the défendant is charged with having unlawfully felled 
and removed a large amount of timber, described as "pine trees," 
being and growing on the public minerai lands of the United States, 
in Custer county, in this state and district. And it is further 
charged in the first count of said indictment that said timber waa 
not so felled and removed by the défendant for building, agricultural, 
mining, or domestic purposes, nor for the use of the United States 
navy, contrary to the statutes of the United States, and contrary to 
mies and régulations in pursuance thereof made by the secretary of 
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the interior. In the second count of the indictment the défendant 
is charged with having unlawfuUy felled and remoYed a large num- 
ber of pine trees growing and being on the public minerai lands of 
the United States in Custer county, in this state and district; and 
that timber and trees so felled and removed, and the lumber so manu- 
factured therefrom, was sold and disposed of by the défendant to 
divers persons and corporations, not then and there citizens and 
bona fidë résidents of the State of South Dakota, for use outside of 
the state of South Dakota, other than for the use of the United States 
navy, contrary to the statutes of the United States in such cases made 
and provided, and contrary to the rules and régulations in pursuance , 
thereof made by the secretary ôf the interior. In the third and last 
count bf the indictment it is charged that the défendant unlawfully 
felled and removed timber, to wit, a large number of pine trees, being 
and growing on the public minerai lands of the United States, in 
Custer county, S. D., which said timber, it is charged in the third 
count, so felled and removed, was by the défendant sent, shipped, 
and eiported outside of the state of South Dakota, for use other than 
for th^ United States navy, contrary to the forms and effect of the 
statutes of the United States, and contrary to the rules and régula- 
tions in pursuance thereof made by the secretary of the interior. It 
is charged in each count of the indictment that this cutting and re- 
moving was done on the 4th day of May, 1894, and the indictment 
was found and returned on the 19th day of August, 1895. And the 
court now instructs you that, if you find from the évidence that this 
cutting was done at any time during a period of three years next be- 
fore the day of the indictment, then it falls within the allégations 
and charges contained in the indictment as to time. To this indict- 
ment the défendant has pleaded not guilty, thus putting in issue ail 
of the material allégations of the indictment 

By an act of congress of June 3, 1878, a right to take timber from 
public minerai lands for building, agricultural, mining, or other do- 
mestic purposes is specially created in favor of certain persons 
named in the act. The ârst section in that act provides as follows: 

That ail citizens of the United States and other persons, bona fide résidents 
of the state of Colorado or Nevada, or either of the terrltorles of New Mexico, 
Arizona, Utah, Wyomlng, Dakota, Idaho, or Montana, and ail other minerai 
districts of the United States, shall be, and are hereby, authorized and per- 
mltted to fell and remove, for building, agricultural, mlnlng or other domestie 
purposes, any timber or other trees growing or being on the public lands, 
sald lands being minerai, and not subject to entry under exlsting laws of the 
United States, except for minerai entry, In either of sald states. terrltorles 
or districts of whlch such citizens or persons may be at the tlmi» bona flde 
résidents, subject to such rulea and régulations as the secretary oï the interior 
may prescribe for the protection of the timber and of the undergrowth grow- 
ing upon such lànds, and for other purposes: provided the provisions of this 
act shall not extend to railroad corporations. 

The third section provides as follows : 

Any person or persons who shall vlolate the provisions of this act, or any 
rules or régulations in pursuance thereof made by the secretary of the inte- 
rior, shall be deemed guilty of a mlsdeméanor, etc. 

From this it will be seen that it is lawful for ail citizens of the 
United States, and other persons bona flde résidents of the, state of 
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South Dakota and other states and territories named in the act, to 
fell and remoTe timber and other trees in any minerai district with- 
in this State for building, agricultural, mining, or other domestic 
purposes. 

In this case it is alleged in the indictment and conceded by the 
défendant that the lands spoken of in the indictment are minerai 
lands of the kind mentioned in the act of congress above referred to, 

Under the sanction and authority of the congress as expressed in 
the act in question, the secretary of the interior has made the follow- 
ing rules and régulations : 

"By virtue of the power vested In the secretary of the interior by the Ist 
section of the act of June 3, 1878, entitled 'An act authorizing the cltizens of 
Colorado, Nevada, and the territories to fell and remove timber on the public 
domain, for mining and domestic purposes,' the foUowing rules and régula- 
tions are hereby prescribed: 

"(1) The act applles only to the states of Colorado and Nevada and to the 
territories of New Mexico, Arizona, CJtah, Wyoming, Dakota, Idaho, and 
Montana, and other minerai districts of the United States not specially pro- 
vided for. 

"(2) The land from whlch timber Is felled or removed under the provisions 
of the act must be known to be of a strictly minerai character, and that jt 
is 'not subject to entry under existing laws of the United States, except for 
minerai entry,' 

"(3) No person not a citizen or bona flde résident of a state, territory, or 
other minerai district provided for in said act is permitted to fell or remove 
timber from minerai lands therein. And no person, ûrm, or corporation fell- 
ing or removing timber under this act shall sell or dispose of the same, or 
the lumber manufactured therefrom, to any other than citizens and bona flde 
résidents of the state and territory where such timber Is eut, nor for any 
other purpose than for the legltimate use of sald purchaser for the purpose 
mentioned In. said act. 

"(4) Every owner or manager of a sawmill or other person felllng or remov- 
ing timber under the provisions of this act shall keep a record of ail timber 
so eut and removed, statlng time vehen eut, names of parties cutting the same 
or in charge of the work, and describiug the land from. vyhence eut by légal 
subdivisions if surveyed, and as near as practicable if not surveyed, with a 
statement of the évidence upon whlch it is claimed that the land is minerai 
in character, and statlng also the kind and quantity of lumber manufactured 
therefrom, together with the names of parties to whom any such timber or 
lumber is sold, dates of sale, and the purposes for which sold; and sball not 
sell or dispose of such timber or lumber made from such timber, without tak- 
ing from the purchaser a written agreement that the same shall not be used 
except for building, agricultural, mining, or other domestic purposes within 
the state or territory; and every such purchaser shall further be required 
to file with said owner or manager a certiflcate, under oath, that he pur- 
chases such timber or lumber exdusively for his own use, and for the pur- 
posesi aforesaid. 

"(3) The books, files, and records of ail mill men or other persons so cut- 
ting, removing, and selling such timber or lumber, required to be kept as 
above mentioned, shall at ail times be subject to the Inspection of the officers 
and agents of this department. 

"(6) Timber felled or removed shall be strictly limlted to building, agricul- 
tural, mining, or other domestic purposes within the state or territory where 
It grew. Ali cutting of such timber for «se outside of the state or territoiy 
where the same is eut, and ail removals thereof outside of the state or terri- 
tory where it is eut, are forbidden. 

"(7) No person will be permitted to fell or remove any growlng trees of any 
kind whatsoever less than eight inches in diameter. 

"(8) Persons felllng or removing timber from public minerai lands of the 
Dnited States must utilize ail of each tree eut that can be profltably used, 
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and must eut and' remove ttfe tops and bnish, or dispose of tSxe .same ta such 
manner as to prevent the spread of forest Ares. Thfi act undejr which thèse 
raies ajid régulations were preseribed provides as foUows: 

" 'Sec. 3. Any person oi* persons who shall violate the proviéions of thls aet, 
or any rules or régulations In pursuance thereof made by the secretary of tlie 
interior,^ shall be deemed guilty of a migdemeanor, (and upon conviction shall 
be flned in any sum not exceeding flve hundred dollars, and to which may be 
added imprisonment for any term not exceediïig six months.)' 

"(9) Thèse rules and régulations shall take eftect September 1, 1886, and ail 
exlsting rul^s and régulations heretofore preseribed under said act, inconsist- 
ent herewith, are hereby revoiied." 

The governmeût was the owner of ail thèse lands, and as such 
owner had the right to withhold them from occupancy or sale, or 
had the right to détermine on what terms they might be occupied; 
and whèo any party went on those lands he accepted the terms and 
conditions imposed by the government. When this défendant went 
on snch lands, he accepted the terms imposed by the government, 
and agreed to ail the provisions imposed. The act of congress above 
referred to confers the privilège upon the persons therein named 
to eut timber upon the public minerai lands of the United States 
for the purposes named in the act, under such rules and régulations 
as the secretary of the interior might prescribe. And, the secre- 
tary of the interior having preseribed the rules and régulations to 
which the court has just called your attention, it is only lawful to 
eût timber on the public minerai lands of the United Btates in ac- 
cordance with the act of congress and such rules and régulations. 

In this case I instruct you that it is ineumbent uppn the United 
States to satisfy you by the évidence beyond a reasonable doubt 
that the défendant did eut timber, as charged in the indictment, 
from the public minerai lands of the United States, for purposes 
other than for building, agricultural, mining^ or other domestic 
purposes. The intention of the défendant is wholly immaterial ; 
and if you believe from the évidence that the défendant did eut 
and remove timber growing and being upon the public minerai lands 
of the United States, in Custer county, in this state, for other than 
such purposes, then I instruct you that you find the défendant guilty 
as charged in the indictment, and I further instruct you that, if you 
find from the évidence beyond a reasonable doubt that the défendant 
shipped or exported any of the timber thus eut and removed by 
him from this state, then he is guilty of a violation of the act of 
congress that I hâve spoken of, and the rules and régulations in 
pursuance thereof made by the secretary of the interior, and it will 
be your duty to find the défendant guilty as chargea in tlie indict- 
ment unless the défendant has satisfled you that such timber was 
so exported ont of the state for the use of the United States navy. 

The court further instructs you that the law provides by act of 
congress of March 3, 1891, as follows: 

And in the states of Califorhia, Montana, Idaho, North Dakota, and SouOi 
Dakota, Wyoming, and the District of Alaska, and the gold and silver régions 
of Nevada and the territory of Utah, in any criminal prosecutlon or civil ac- 
tion by the United States for a trespass on such publie lands or to recover 
timber or lumber eut thereon it shall be a défense if the défendant shall show 
that the said timber was So eut or removed from tlie timber lands for use in 
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such State or territory by a résident thereof for agrieultural, mlning, manu- 
facturing, or domestic purpoges under rules and régulations made and pre- 
scritœd tlierefor by thé secretary of the interior, and bas not been transported 
out of the same. 

The court therefore instructs you that if you find from the évi- 
dence that the défendant did fell and remove timber growing and 
being on the public minerai lands of the United States, in the 
county of Ouster, in this state, but that such timber was so eut or 
removed for use in this state for agrieultural, mining, manufactur- 
ing, or domestic purposes, under rules and régulations made and 
prescribed by the secretary of the interior, and has not trans- 
ported any of it out of the state, then you will ûnd the défendant 
not guilty as charged in the indictment. 

You are instructed that, in order to find défendant guilty in man- 
ner and form as charged in the indictment, you must flnd beyond a 
reasonable doubt that ail the acts constituting the offense charged 
in the indictment were committed within three years immediately 
preceding the flnding the indictment upon which défendant is now 
being tried; that the prosecution and government must establish 
beyond a reasonable doubt every fact and élément necessary to 
constitute the crime as charged in the indictment. You are in- 
structed that in this case the law raises no presumption against the 
person, and, further, presumption of the law is in favor of his in- 
nocence, and that to couTict of the crime alleged in the indictment . 
every material fact necessary to constitute such crime must be 
proved beyond a reasonable doubt; and, if you entertain any rea- 
sonable doubt upon any single fact or élément necessary to consti- 
tute the crime, it is your duty to give the person the beneflt of such 
doubt, and acquit him. You are instructed that it is incumbent 
upon the prosecution and government to prove every material al- 
légation of the indictment as therein charged. Nothing is to be 
presumed, or taken by implication, against the défendant. The 
!avp présumes him innocent of the crime of which he is charged 
■antil he is proven guilty beyond a reasonable doubt, by compétent 
.and suflacient évidence; and, if the évidence in this case leaves upon 
your minds any reasonable doubt of defendant's guilt, the law makes 
it your duty to acquit him. You are instructed, further, that in the 
law the accused is always presumed to be innocent until his guilt 
is established by évidence; that the presumption of innocence starts 
with the charge at the beginning of the trial, and goes with him until 
the détermination of the case; and to authorize and warrant the 
conviction his guilt must be established beyond a reasonable doubt, 
and mère prépondérance of the évidence is not sufflcient. You are 
instructed, further, that circumstantial évidence is légal and com- 
ptetent in criminal cases; and if it is of such a character as to ex- 
clude every reasonable hypothesis other than that the défendant is 
guilty, it is entitled to the same weight as direct testimony. You 
are instructed that what is meant by circumstantial évidence in 
criminal cases is the proof of such facts and circumstances con- 
nected with or surrounding the commission of the crime charged 
as tend to show the guilt or innocence of the party charged. Yon 
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are instnicted as a matter of law that, where a conviction for a 
criminal offense is sougkt upon circumstantial évidence alone, the 
government must not only show beyond a reasonable doubt that 
the alleged facts and circumstances are true, but they must be such 
facts and circumstances as are absolutely incompatible upon any 
reasonable liynothesis with the innocence of the accused, and in- 
capable of explanation upon any reasonable hypothesis other than 
that of the gtiilt of the accused ; and that to authorize a conviction 
on circumstantial évidence the circumstances should not be only 
consistent with the prisoner's guilt, but they must be inconsistent 
with any other rational conclusion or reasonable hypothesis, and 
such as to leave no reasonable doubt in the minds of the jury of the 
defendant's guilt. If there is any one single f act proved to the 
satisfaction of the jury by prépondérance of the évidence which is 
inconsistent with the defendant's guilt, this is sufflcient to raise a 
reasonable doubt, and the jury should acquit the défendant. 

If you flnd from the évidence that such timber was eut and re- 
moved for other than domestic pur poses for use in the state, then 
you will find the défendant guilty as charged in the indictment. 
Ajnd the court further instructs you that the license or privilège con- 
ferred by the act of congress I hâve spoken of was not given, created, 
nor conferred for the purpose of spéculations, but to permit persons 
to use for purely domestic purposes so much timber as their wants 
for domestic use might require from the public minerai lands of the 
United States; and if you flnd from the évidence beyond a reasonable 
doubt that the défendant eut and removed more timber from the pub- 
lic minerai lands in the United States in Custer county during three 
years next before the 19th day of August, 1895, than was necessary to 
^upply hia own domestic wants, and more than was necessary to sup- 
pîy the domestic wants of those to whom he sold it, as shown by the 
mutual written statement between buyèr and seller as provided for in 
rules and régulations above spoken of , then I instruct you that you ând 
the défendant guilty as charged in the indictment. In this case, if you 
find from the évidence that the lands in question are of the char- 
acter spoken of in the indictment, and that the défendant felled 
and removed timber from such lands, and that he made sales of 
lumber manùfactured from such timber to other persons, and took 
from the purchaser no statement nor writing of any character what- 
ever, and the purchaser of such lumber took from the défendant no 
statement of any character whatever, either as to what the lumber 
was manùfactured for or as to the use that the purchaser proposed to 
dévote it to, then I instruct you that this was a violation of the act 
of congress and of the rules and régulations in pursuance thereof 
made by the secretary of the interior, and the défendant is guilty. 
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UNITED STATES V. SMITH. 

(District Court, D. Minnesota, Sixth Division. October 1, 1895.) 

Ckiminal Law— Mailing Thrbatening Lettf.r— Act Cong. Sept. 26, 1888. 
A postal eard, sent by a créditer to his debtor, demanding payment of a 
note, and adding: "Xou bave been flgbting time ail along. • • • i will 
garnishee and foreclose. But I do so disllke to do this if you will only 
be half white,"— is of such a threatening and defamatory cbaracter as to 
render the same nonmailable, witbin the purview of tbe act of congress 
of September 26, 1888 (Supp. Eev. St. p. 621). 

This was an indictment against A. J. Smith under the act of con- 
gress of September 26, 1888, for depositing in the mail a defamatory 
and threatening postal card. Défendant demurred to the indictment. 

E. G. Stringer, U. S. Dist. Atty. 
David T. Calhoun, for défendant. 

NELSON, District Judge. This is an indictment framed under the 
act of September 26, 1888, found in Supp. Kev. St. U. S. p. 621. The 
défendant is charged with depositing in the mail a postal card upon 
which terms and language of a defamatory and threatening character 
were written, calculated, by the terms, manner, and style of display, 
and obviously intended, to reflect injuriously upon the character and 
conduct of one A. B. Darling. The postal card is in the words fol- 
lowing: 

"Nov. 16-93. 

"A. B. Darling, Herman, Minnesota— Gentlemen: You must do something 
on your note. I wish you to pay the int. and one hundred dollars of tbe prin- 
cipal. You hâve been flgbting time ail along, and now at the end you remit 
nothlng. If I do not hear from you, I must be arouad. I will garnishee and 
foreclose. But I do so dislike to do this if you will only be half white. 
Eep., 

"Andrew J. Smith, Citizens' Bank of Sauk Centre, Sauk Centre, Mlnn." 

If the défendant had merely requested payment of a part of the 
debt, and stated that, if not complied with, he would take légal steps 
by garnishee process or foreclosure to secure it, there would be some 
doubt about the language used being of such a threatening character 
as to render the postal card nonmailable, and within the purview of 
the law. But the latter part of the postal card contains an expres- 
sion which manifestly was intended to reflect injuriously upon the 
character of Mr. Darling, when taken in connection with the preced- 
ing language used. No other construction can be put upon the f ollow- 
ing paragraph : "But I do so dislike to do this [garnishee and fore- 
close] if you will only be half white." The writer thus indicates that 
the person addressed was dishonest, and his réputation not spotless. 
Such imputation upon his character, expressed upon a postal card de- 
posited in the mail, is a réfection prohibited by law. Demurrer over- 
mled. 
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UNITED STATES v. AH POING. 

(District Court, D. Oregon. September 24, 1895.) 

No. 4,002. 

Chinbsb Exclusion Act— Registkatioh— Impbibonment fob Crime. 

Imprisonment upon arrest and conviction for crime Is not a sufflcient 
excuse for f ailure to register withln tlie time limited by Acts Cong. May 5. 
1892 (27 Stat. 25), and November 3, 1893, providing for the déportation of 
Chinese laborers who fail to register tliemselves wlthin tlie periods pro- 
vided by said acts, unless prevented by accident, siciiness, or otlier un- 
avoidable cause. 

Daniel R. Murphy, U. S. Atty., and Charles J. Schnabel, Asst. 
U. S. Atty. 
J. H. Dolph, for défendant. 

BELLINGER, District Judge. This is a proceeding to déport the 
défendant, a Chinese laborer, who bas failed to register as required 
by law. The f acts in the case are agreed upon, and are as f ollows : 
Défendant was lawfully a résident of the city of Portland on May 
5, 1892, the date of the passage of the act requiring Chinese labor- 
ers to register within one year. In December, 1892, he was ar- 
rested on a charge of felony, and conflned in jaiil. On January 7, 
1893, he Was convicted, and sentenced to imprisonment in the peni- 
tentiary of the state for a period of three years, and was committed 
to such prison, where he remained until the commencement of this 
proceeding. The act of May 5, 1892 (27 Stat. 25), provides for the 
déportation of any CMnese laborer found in the United States at 
the expiration of one year f rom the passage of the act without the 
certificate of résidence provided for therein, unless it is shown that 
such laborer was prevented from obtaining such certificate by rea- 
son of accident, sickness, or other unavoidable cause, and that he 
was a résident of the United States at the time of the passage of 
the act. On November 3, 1893, congress amended this act so as to 
extend the time for registration for a period of six months. Does 
the imprisonment of the défendant on a conviction for felony ex- 
cuse his failure to register? It is contended that a condition which 
unavoidably prevents registration is unavoidable cause within the 
meaning of the registration act; but if the condition is not unavoid- 
able, the excuse does not exist. It is a fundamental rule that a 
party will not be permitted to take any advantage of his own 
wrongful act, and upon the same principle a party will not be per- 
mitted to plead to, his own advantage a disqualification which is the 
necessary resuit oi a crime committed by him. The duty of regis- 
terîng was imposed upon the défendant before his, arrest, and the 
opportunity to register was open to him at that time. True, *th?i 
time had not yet expired within which he was required to register, 
and it is not against him that he had not theretofore registered; 
but, while every moment of the prescribed time was open to him 
for that purpose, if he chose to throw a part of it away by his volun- 
tary act, necessarily having that effect, and committed in violation 
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of law, he is not excused in his failure to register. Crime, and the 
penalties which follow it, oan never excuse the performance of a 
duty enjoined by law. The déportation of the défendant in ac- 
cordance with the provisions of the act of May 5, 1892, as amended, 
is ordered. 



TINITED STATES v. JONES. 

(District Court, D. Nevada. September 3, 1895.) 

No. 820. 

1. Grand Jubors— Excusing bt Court dp Own Motioît. 

Complaint eannot be made of the excusing of grand Jurors by the court 
of its own motion, where those substituted were not disqualifled, especîal- 
ly wheire counsel, though présent, made no objection to the action of the 
court. 

2. Same— Gbounds op Objection. 

Fédéral courts, of thelr own motion or that of counsel, may enf orce oth- 
er objections than prescribed by state statutes, to grand jurors. 

3. Indiotment— Abatement. 

An indiotment will not be abated on a charge that a witness gave the 
grand jury hearsay évidence; that he referred to books of which, though 
in his possession, he was not the légal custodian; and that he gavé his 
opinion to them as an expert,— especially where the charge is merely on 
Information and belief. 

4. Indiotment— JoiNDER of Offenses. 

Under Rev. St. § 1024, providing that where there are several charges 
against a person for the same act, or for two or more acts connected 
together, or for two or more acts of the same elass of crimes, which may 
be properly joined, the whole may be joined in one indiotment in separate 
counts, an indiotment may contain a count under section 545t> referring 
to the felonious taking away by any one of anything belonging to the 
United States, from any place, and a count under section 54G0, referring 
to the felonious taking and emhezzlement of the metals at the United 
States mint by a person to whose charge they were committed; and it 
is inunaterial that one might be classed as larceny, and the other as em- 
hezzlement, or that the punishment is différent. 
fi. Same — Description of Propertt. 

An indiotment for larceny or embezzlement suffloiently describes the 
property as "gold métal * * * of the value of $23,000." 

John T. Jones was indicted under Eev. St §§ 5456, 5460. Heard 
on motion to quash indictment, plea in abatement, and demurrer. 

On the 23d day of August, 1895, a "true bill" of indictment was found by 
a grand jury against défendant, containing two separate counts, the first 
charging that the défendant, on the 15th day of June, 1893, and before the 
finding of this indictment, "did unlawfuUy and feloniously take, steal. and 
carry away from the United States mint at Carson City, state and district 
of Nevada, personal property, to wit, gold métal, which said Personal prop- 
erty belonged to the United States of America, and which said personal prop- 
erty was of the value of ?23,000; the said unlawful and felonious taking and 
(tarrying away being with the intent, then and there, to steal the said prop- 
erty, and defraud the United States of America thereof," etc. Rev. St. U. B. 
§ 5456. The second charging "that said John T. Jones, on the 30th of June, 
1892, and çontinuously thereafter until the 9th day of April, 1895, was a per- 
son employed by the govemment of the United States of America In and 
about the United States; mint at Carson City, state of Nevada, to wlt, the 
said John T. Jones was |it the said dates, and during ail of said tlme, em- 
ployed as the assistant méltei* and refiner, and was the assistant melter aird 
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reflner of said United States mlnt, and durlng sald employment, and on the 
15th day of June, 1893, there was committed to the charge of sald John T. 
Jones, assistiant melter and reflner as aforesaid, at the Carson mlnt aforesald, 
for the purpose of belng colned, gold metàl belonglng to, and which was the 
property of, the United States of America, and which said. gold métal was 
of the value of $23,000; and the sald John T. Jones, assistant melter and 
reûner of the United States mlnt at Oarson Olty, Nevada, as aforesaid, em- 
ployed at sald United States mlnt as aforesald, did on the 15th day of June, 
1893, the sald gold métal, of the value of $23,000, committed to his charge as 
aforesaid, at the time aforesaid, and at the United States mlnt at Carson 
City, State of Nevada, for the purpose of belng coined as aforesald, unlaw- 
f ully and feloniously take and embezzle, wlth Intent then and there to def raud 
the United States of America thereof," etc. Rev. St. U. S. § 5460. Défend- 
ant flled a plea In abatement to sald Indlctment, and moved the court to 
quash and set it aslde, upon the foUowing, among other, grounds: Flrst. 
That the grand jurors were not impaneled according to law. In thls: That, 
of the jurors returned as served by the marshal, 23 names were drawn from 
the jury box, and took their seats, and were sworn to answer questions touch- 
ing their qualifications to serve as grand jurors; that they possessed the 
qualifications prescribed by law; that flve of such persons were excused by 
the court of Its own motion, without any challenge belng interposed either by 
the United States attomey, or by the attomeys of the défendant, or attomeys 
for other persons held to answer before the grand jury, who were présent 
in court at the time. Thereafter, flve other persons were selected, and the 
grand jurors so selected were duly sworn, and found the indictment against 
défendant. The plea In abatement and motion to quash further state: "That 
this défendant Is informed and belleves, and so allèges the fact to be, that it 
was and Is not the law, the custom, or the practice. In the state of Nevada, 
to examine any grand juror as to any qualification or disqualification, except 
those mentioned in sections 3788 and 4065 of the General Statutes of Nevada, 
or to allow any exceptions other than those mentloned In section 3796 of the 
General Statutes of Nevada. That défendant belleves, and so allèges the 
fact to be, that If the said twenty-three grand jurors flrst called into the jury 
box had been sworn as a grand jury, or had a grand jury been selected from 
said twenty-three persons according to the law and practice of the state of 
Nevada, no indictment would bave been found against him. Second. That 
as this défendant is Informed and believes, and so allèges the fact to be: 
While sald charge against this défendant was pendlng before the saM grand 
jury the U. S. district attomey called as a witness in behalf of the govern- 
ment, and against this défendant, one Andrew Mason, of New ïork. That 
said Andrew Mason was and is the superintèndent of the U. S. assay office 
iu the City of New York, in the state of New York, and was the spécial agent 
of the ti-easury department of the government of the United States to make 
examinations and investigations conceming cei-taln alleged shortages and 
deH^iencies in the U. S. miut at Carson City, Nevada. That sald Andrew 
M-iSon, wlth the acquiescence of, and without objection by, the U. S. district 
attorney, gave a large amount of hearsay testlmony before said grand Jury; 
stating to sald grand jury what he had heard and what he had been told con- 
ceming sald mlnt shortage, and conceming this défendant, and gave his con- 
clusions therefrom, and also his opinions conceming the same, and conceming 
the alleged or supposed connection of this défendant wlth such shortage. 
That said Andrew Mason testifled before sald grand jury as an expert in ail 
mint matters and accounts, and as an expert assayer and melter and reflner 
of gold and silver, without the order, knowledge, or permission of this court,, 
and without It havlng been In any way ascertained that he was compétent 
to testify as such expert. That said Andrew Mason also produced before 
sald grand jury books and documents, and testifled therefrom, of which said 
bocks and documents he was not the lawful or proper custodian. That sald 
Andrew Alason, wlth the acquiescence of, and without objection from, the 
U. S. district attorney, testifled before said grand jury conceming investiga- 
tions and examinatlons, and conceming assays of gold and silver, made by 
him, or under his direction, in the U. S. mlnt at Carson City, Nevada, and 
stated and gave to said grand Jury his conclusions and opinions drawn from 
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said investigations, examlnatlons, and assays, and testified before sald grand 
Jury, in substance and efEect, and in words, tliat there was no doubt but that 
défendant, Jolin T. Jones, was tlie guUty culprit, and further testified, in 
substance and effect, and in terms, that he liad caught one thlef, and tliat 
lie desired to catch another, and that there was no doubt but that défendant, 
John T. Jones was the thief, or that there was no doubt that défendant, 
Jones, was a thief. That whlle before said grand jury, and after express- 
ing his opinions or glvlng his conclusions, said Andrew Masou frequently 
said to the grand jurors: 'Thls is the way it looks to me. How does it look 
to you?'— or used words of slmilar import That aflEiant is informed and 
believes, and so allèges the fact to be, that the charge against hlm was con- 
sidered and Ignored by said grand jury on August 22, 1895, and was recon- 
sidered, and the Indlctment herein found, on August 23, 1895, and that If sald 
illégal and inadmissible hearsay testimony had not been glven, and said un- 
warrantable and inadmissible opinions, conclusions, and statements had not 
been given and made before said grand jury, by sald Andrew Mason, no in- 
dlctment would hâve been found by said grand jury against thls défendant. 
Third. That there are two offenses or charges embraced in sald indlctment, 
whlch could not be connected together, and which could not arise out 
of the same transaction, which are not of the same class of crimes, and 
which are Improperly joined, to wit, larceny and embeizzlement That, un- 
der the instructions and admonitions of the court concernlng the secrecy that 
it is proper to observe as to the délibérations of the grand jury, grand jurors 
would be loath to make affldavits concernlng the évidence given before them, 
and that défendant bas doubts as to the propriety of endeavoring to procure 
such aflldavlts without leave of court" 

Trenmor CofiQn, William Woodburn, and Torreyson & Summer- 
lield, for défendant. 

Charles A. Jones, U. S. Atty., and Robert M. Clarke, Spécial 
Counsel, for the United States. 

HAWLEY, District Judge (orally). 1. The court did not err 
in excusing certain grand jurors of its own motion. One was ex 
cused because he was a surety upon the bond of défendant for his 
appearance in court. Another, because he had left the state, with 
his family, -without the intention of returning, and had sought and 
obtained employment in another state, and had simply returned 
to this state on a temporary visit. Another was a witness in the 
mint cases. The others had either formed or expressed opinions 
of the guilt or innocence of the défendants in the mint cases. There 
is no prêteuse that any of the grand jurors who were sworn and 
found the indictment were disqualified to serve or were in any re 
spect improper persons. If any disqualified juror had been placed 
upon the panel, it might be urged that it would injuriously aflect 
the whole panel ; but, if ail the individuals selected and sworn were 
in ail respects unobjectionable, it is diflScult to see how the défend- 
ant can maintain any objection on the ground that certain other 
persons were excused from serving. U. S. v. Gale, 109 TJ. S. 65, 70, 
3Sup. et. 1. In State T. Kelly, INev. 226, the court said: 

"When there Is any probablllty that a juror Is disqualified, and the court Is 
unable to détermine it, by reason of its Inabllity to establish the fact con- 
fitltutlng Buch disqualification, as In thls case, It Is not requlred to bazard 
the regularity of Its proceedlngs by permlttlng such person to sit as a juror." 

See, also, State v. Larkin, 11 Nev. 326. 

The rule is well settled that for any good cause shown the court 
may, without challenge from either party, excuse a juror, of its 



976 FEDERAL BEPOBTEE, Vol. 69. 

own motion, before he is sworiij and if an impartial jury is there- 
after obtained the défendant cannot complain. State v. Larkin, 11 
Nev, 326; ànd authorities there cited; State v. Pritchard, 15 Nev. 
79; State v. CrutcMey, 19 Nev. 369, 12 Pac, 113; People v. Murphy, 
45 Cal. 143; People v. Colson, 49 Cal. 679; People v. Atberton, 51 
Cal. 495. In State v. Bradford, 57 N. H. 198, where certain grand 
jurors were excused, the court said: 

"The court has so long exercised the powèr of exeusing jurors for reasons 
that hâve been deemed satisfaetory, wlthout its power to do so being question- 
ed, that It must be regarded as flnnly settled that the court has such power, 
and that the exercise of It in the discrétion of the court wlll not ordlnarlly be 
revlsed." 

The reason upon which thèse décisions are based is that when a 
compétent jury, composed of the requisite number of persons, has 
been impaneled and sworn, the purpose of the law is accomplished ; 
that although, in selecting the jury, a compétent person has been 
rejectedj yet, if another compétent person has been selected in his 
stead, no injury has resulted to the prisoner. It is certainly no 
ground of error for the court even to be more cautious and strict in 
securing an impartial grand jury than the law actually requires, 
by rejécting a juror on grounds which might not be technically suf- 
âcient to sustain a challenge for cause. Neither the government 
nor the accused can complain, so long as an impartial jury is ob- 
tained. Levy V. Wilson, 69 Cal. 111, 10 Pac. 272. Moreover, the 
défendant and his counsel were présent in court when the grand 
jury was impaneled, and had the opportunity of taking objections 
to the action of the court in exeusing the grand jurors, or to object 
to any other juror or jurors on the panel. When the court asked 
the question whether they had any objections, none were made. If 
there were any valid objections to the action of the court in exeus- 
ing jurors, or any objection to any grand juror on the ground of 
préjudice, bias, partiality, ignorance, or incompetency, or other 
cause, the défendant Ought, in justice and faimess, to hâve brought 
the same to the attention of the court before the jurors were sworn. 
In Boulo V. State, 51 Ala. 19, where the provisions of the state 
stâtute prohibited pleas in abatement to be flled on the ground of 
the disqualification of any grand juror, the court said : 

"Thère Is no reason for apprehending that, under our statutes, any right of 
persons àccused. will be prejudlced by the sélection and impaneliflg of an im- 
proper grand jury. On the court Is devolVed the duty of aseertaining that 
each juror po'ssesses the requisite qualifications, as a preliminary to glvlng in 
clrnrge to the jury the duties they are required to perform. This duty the 
court unlformly observes, thereby guarding agalnst the introduction of per- 
sons not fit or quallfied to serve. Any person, as amieus curice, can suggest 
tîje unfltness of any Juror; and, If neceesary, the court would hear évidence, 
and détermine the question." 

Sèè, aiso. Corn. v. Smith, 9 Mass. 109; People v. Romero, 18 Cal. 
M; Û. S.. V. Palmer, 2 Cranch, 0. 0. 11, Fed. Cas. No. 15,989; State 
V. jlaster, 30; Ôhio St, 543. 

The real contention of the defehdantiâthat the court had no 
power. to excuse any grand juror for any cause whatever, unless 
he came within the! disqualification or exemptions mentioned in 
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sectionB 3788, 4065, S796, of the General Statutes of Nevada,— in 
other words, the conrt had no authority to excuse any juror, of its 
own motion, unless he was a minor, an alien, an insane person, or 
a prosecutor, — and that the state statutes furnished the only guide 
for the action of the court. If the flrst portion of the contention is 
correct, then it would foUow that if the accused person, whose case 
was to corne before the grand jury had been on the list drawn 
from the jury box, the court would hâve been compelled to accept 
him as a grand juror, and to hâve allowed him to act as a juror in 
ail cases except his own. If 12 of the grand jurors had testifled 
that they had formed and expressed opinions that the défendant 
was guilty, and that they should vote in favor of an indictment 
without hearing any further évidence, the court would hâve no 
power to excuse them, or either of them. If it was brought to the 
attention of the court, in a reliable manner, that one or more of 
the jurors had offered, in advance of being sworn, that he was will 
ing to sell his vote, for any sum of money, to either party, the court 
would hâve no power, authority, or jurisdiction to excuse the juror. 
Thèse illustrations are sufflcient to show the absurdity of the de- 
fendant's contention. Such results would be utterly subversive of 
every principle of justice; would be contrary to the spirit and 
genius of free institutions ; would be a reproach to any court that 
would permit such a practice to be pursued, and a darli blot upon 
the jurisprudence of anycountry. There is no lawthatgives an ac- 
cused person the absolute right to hâve grand jurors accepted by 
the court who hâve formed and expressed unqualifled opinions that 
he is innocent. There is no law, rule, or practice that compels the 
court to accept any grand juror to be on the panel who has formed 
and expressed the opinion that the accused is guilty. But, if such 
persons were selected without any objections being made, it would 
be no ground for setting aside the indictment. In State v. Ham- 
lin, 47 Conn. 93, 114, cited and relied upon by défendant, the court 
said : 

"The authorlties whlch hâve been oited show concluslvely that objections 
to grajid jurors on the ground that they hâve formed and expressed opinions 
of the guilt of a person accused of crime, before they were Impaneled and 
swôrn, cannot be pleaded in abatement to the indictment." 

The action of the court in the présent case was strictly within 
the Unes of the décisions of the suprême court of Nevada; but, 
even if it was not, it would not necessarily follow that any error 
had been committed. The state law is not absolutely controUing. 
U. S. V. Tallman, 10 Blatchf. 21, Ped. Cas. No. 16,429. In U. S. v. 
Benson, 12 Sawy. 477, 482, 484, 31 Fed. 896, Mr. Justice Field, in 
discussing objections to grand jurors raised by plea in abatement to 
the indictment, said; 

"It is true that in considerlng objections to grand jurors, or to thelr ac- 

rtion, the fédéral courts are not restricted to such as are speclfically desig- 

nated in the législation of the state. The provisions of the statute passed to 

bring ofEenders agalnst the laws to trial are not to be construed bo as to de- 

■ f eat théir purpose. Thé various proceedings prescrlbôd are the means de- 

signed, ûot merely to protect the accused, but also to protect the public, and 

(■are to be enforceifl, on the one hand, so as to secure to the accused a full 

V.69F.no.lO — 62 
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and fair trial, and, on the other hand, so as not to prevent the punlshment ot 
crime. Notwltistandlng, therefore, the fédéral courts require for thelr Ju- 
rors slmllar qualiflcatlons wlth those of jurors in the state courts, and en- 
force like objections and challenges to them, they still hâve the power— and 
it is their duty to exercise It, elther on thelr own motion, or on that of coun- 
sel— to enforce any other objections to Jurors whieh, from thelr nature. If well 
founded, would necessarlly unfit them to act. * • • In ail crlmlnal pro- 
ceedingB the fédéral courts wlll so exercise their Inhérent powers that, so far 
as it Is possible, notwlthstanding the forms of procédure prescribed, the 
rlghtS of the accused wlll not be impaired, nor the ends of Justice defeated." 

Tàe appréhensions, therefore, of one of the learned counsel, as to 
the fearful conséquences which may follow in other cases if the 
indictment be sustained in this case in the face of his objections, 
may be considered with composure and dismlssed. 

2. There are exceptional cases where an indictment might be 
quashed, or a plea in abatement sustained, on the ground of im- 
proper condact upon the part of the grand jurors. If the grand 
jury required the accused to appear, and compelled him to be 
sworn and to testify touching the charge against him, the indict- 
ment might be set aside. State v. Froiseth, 16 Minn. 296 (Gril. 
260). If a witness who was incompétent, or disqualifled from giv- 
ing évidence, under the law, — as, for instance, if the wife of the 
accused testified before the grand jury, — the indictment might be 
quashed. But it is only in rare and exceptional cases that mo- 
tions to quash, or pleas in abatement, hâve been sustained by the 
court on the ground that illégal testimony was received by the 
grand jury. To permît an inquiry of this sort would open the 
door to great abuses. It would afford opportunity to tamper with 
the jury, It would lessen the respect due to the forms and solemni- 
tiea of judicial proceedings. 

"It could only be in a very clear case, where It could be made to appear 
inanifestly, and beyond every reasonable doubt, that an Indictment apparently 
, légal and formai had not in fact the sanctions which the law and the con- 
stitution require, that the court would sustaln a motion to quash or dismiss 
it, upon a suggestion of this kind." Low's Case, 4 Greenl. (Me.) 446. 

In U. S. V. Terry, 14 Sawy. 49, 39 Fed. .355, HofEman, J., said: 

"An exception to the gênerai rules of law, which forbid a record to be 
contradicted, a grand Juror to disclose the proceedings of the Jury, or to im- 
peach its flndlngs, wiU only be allowed in rare and extraordlnary cases, and 
where the matters, if true, worked a manlfest and substantial Injury to the 
défendant, which the court, in the interest of Justice, is bound to redress." 

The gênerai ruieis, as stated in the authority last cited — 

"That matters which contradict the record, or which are, if true, only prov- 
abl" oy testimony of the Jurors, who must be permitted to disclose what 
their terms of the oath and the gênerai rulea of law require them to keep 
secret, and the efCect of which is to impeach their verdict, cannot be set up 
in a formai plea in abatement." 

In the présent case the motion to quash and plea in abatement 
are based solely upon information and belief. The sources of such 
information are not given. It is not even asserted that there was 
not sufficienl compétent testimony to authorize the fluding of an 
indictment, but défendant does interpose his belief "that if the 
hearsay testimony, opinions, and statements of the witness Mason 
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had not been given, that no indictment would hâve been found." 
Tt is not claimed that Mr. Mason, who gave the testimony com- 
plained of, before the grand jury, was an incompétent or disquali- 
fied witness under the law. The only charges are that he gave 
some hearsay testimony; that he was not the légal custodian of 
certain books and documents which he had in his possession, and 
referred to in his testimony; and that he was an expert, and gave 
his opinions to the jury. No case has been cited which enunciates 
any principle of law that would authorize the court to set aside the 
indictment upon any such grounds. It is undoubtedly true that 
. ail investigations before grand juries ought to be conducted within 
the well-established raies of évidence, and the best évidence of 
which the case is susceptible ought to be presented, and hearsay 
testimony excluded. The grand jurors in the présent case were 
directly charged by the court to only receive légal évidence, and 
to exclude hearsay, suspicions, or mère reporta. They were also 
charged that, to justify the flnding of an indictment, they should 
be convinced from the évidence presented to them that the accused 
person is guilty: "In other words, you ought not to find an in- 
dictment, unless you believe that the évidence presented to you, 
unexplained and uncontradicted, would warrant a conviction be- 
fore a petit jury." It does not appear by any compétent proof that 
any illégal évidence was received. But it may be assumed that 
grand jurors sometimes ask questions that might lead a witness 
to give some hearsay testimony. In State v. Logan, 1 Nev. 516, 
the court discussed this question at considérable length, and it was 
there stated that the admission of évidence not strictly légal will 
authorize the setting aside of an indictment is a proposition which 
seems to hâve no authority to sanction it, and, if adopted, "would 
only be an impediment to the exécution of criminal justice; for it 
is évident that, under the présent practice, not one indictment ont 
of âve could be found, where it could not be shown that some illé- 
gal proof was received." It was further stated that where there 
is the slightest légal évidence the court cannot inquire into its suflB- 
ciency, or set it aside, because some illégal évidence was received 
with it, and then announces the doctrine that "to authorize the set- 
ting aside of an indictment, even where there was no légal évi- 
dence at ail to sustâin it, that fact must appear by proof inde- 
pendent of the testimony of t^e grand jurors." If the state prac- 
tice is controlling, as claimed by counsel, then it necessarily fol- 
lows that the motion and plea, so far as this ground is concemed, 
should be denied. The gênerai principles announced in State v. 
Logan bave been* in one form or another, approved in a great num- 
ber of decided cases. State v. HamUton, 13 Nev. 389; Hope v. 
People, 83 N. Y. 419; State v. Fowler, 52 lowa, 103, 2 N. W. 983; 
Creek v. State, 24 Ind. 152: State v. Fassett, 16 Conn. 457; U. S. v. 
Eeed, 2 Blatchf. 466, Ped. Cas. No. 16,134; U. S. v. Brown, 1 Sawy. 
531, Fed. Cas. No. 14,671. In State v. Hamlin, 47 Conn. 115, the 
court said: 

■"The allégations In that part of the défendant Davis' plea In abatement 
which Is now under considération could not, If they are true, be proved, except 
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by the testimony of the grand jurors themselves. The grand jurors could not 
haye been allowed to give testimony in respect to them. ♦ • ♦ The de- 
murrer to the plea cannot be allowed to operate as an admission of the 
truth of the allégations pleaded, or to hâve any other opération oï efifect 
than an objection or exception to the flling and allowanee of the plea." 

3. Section 1024, Rev. St. U. S., reads as follows: 

"When there are several charges against any person for the same aet or 
transaction, or for two or more aets or transactions connected together, or for 
two or more acts or transactions of the same class of crimes or offenses, 
which may be properly joined, instead of having several indictments, the 
whole may be joined in one indictmeht in sépara te counts; and if two or 
more indictments are found in such cases, the court may order them to be 
Consolidated." 

This statute leaves the question to the court to détermine whether, 
in any given case, a joinder of two or more offenses in one indictment 
against the same person "is consistent with the settled principles of 
criminal law." Pointer v. U, S., 151 U. S. 396, 14 Sup. Ct. 410. It 
is évident that under this décision the joinder of the two counts fur- 
nishes no ground whatever in support of defendaut's plea, or motion 
to quash. If it should appear at any time that by the joinder of the 
two counts the défendant might be embarrassed in his défense, the 
court would hâve the right to compel the prosecution to elect under 
which count it shall proceed. But it is apparent from the décision 
that the court is justifled in forbearing at this time, before the dis- 
closure of any facts, to compel an élection by the prosecution be- 
tween the two counts; and, if, upon the trial, it should be developed 
that the accused was not embarrassed in his défense by the union of 
the counts in one indictment, and that none of his substantial rights 
would be in any manner prejudiced by the refusai of the court to 
compel the prosecutor to elect upon which of the counts he will pro- 
ceed, the court will be justiiied in such refusai. Counsel, in my 
opinion, hâve failed to comprehend, to some extent, at least, the true 
meaning of section 1024. There are three separate subdivisions in 
the statute, under either of which authority is given to unité several 
counts in the same indictment : (1) When there are several charges 
against anyï person for the same act or transaction; (2) when there 
are several charges against any person for two or more acts or trans- 
actions connected together; (3) when there are several charges 
against any person for two or more aets or transactions of the same 
class of crimes or offenses. The arguments were principally directed 
to the third subdivision, whereas the case comes directly under the 
other two. The act or transaction, or acts and transactions, of 
which the défendant is accused, is the felonious taking from the 
United States mint at Oarson of gold métal of the value of |23,000, 
the property of the United States, etc. There are two sections of the 
Revised Statutes which directly refer to such acts or transactions, 
under which the person guilty of any such act or acts is liable to 
punishment, under the provisions of which the présent indictment 
was found. The first count is framed under the provisions of sec- 
tion 5456, which refers generally to ail classes of cases where any 
person feloniously takes and carries away any kind or description of 
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Personal property belonging to the United States, whether it is taken 
from the pbst office, the suhtreasiiry, or the mint, or from any officer 
having in his possession any personal property of the United States. 
The punishment provided for in this section is "by a fine of not more 
than five thousand dollars, or by imprisonment at hard labor not less 
than one nor more than ten years, or by both such une and imprison- 
ment." The second count is framed under the provisions of section 
5460, for the f elonious taking and embezzlement of the metals at the 
United States mint which were committed to the def endant's charge. 
The punishment provided for in this section is imprisonment "at hard 
labor for a term not less than one year nor more than ten years," and 
a fine "not more than ten thousand dollars." Thèse offenses were 
properly joined by eeparate counts in the same indictment. Upon 
the face of the indictment, the act or transaction of which the ac- 
cused stands chargea is the felonious taking from the mint of gold 
métal of the value of $23,000, the personal property of the United 
States, contrary to the provisions of the statute in such case made 
and provided. Whether under a gênerai définition the language of 
the flrst count might be classed as larceny, and in the second as em- 
bezzlement, is immaterial. It is for the same act or transaction, or 
acts and transactions connected together. Numerous illustrations 
of the principles governing this class of cases might be found under 
the varions provisions of the statute relating to offenses against the 
postal laws, the revenue laws, the custom laws, or laws against 
counterfeiting, etc. In ail thèse, and many other, cases, there are 
varions separate and distinct offenses which may, under the statute 
in question, and by the practice of the United States courts, be set 
forth in différent counts in the same indictment, and the fact that 
the punishment is différent for the offense mentioned in one or more 
counts from the others does not prevent ail the offenses being set 
forth in separate counts in the same indictment. The défendant 
may be convicted upon one or ail of such counts, and, if it appears 
to the satisfaction of the court that the counts upon which he is con- 
victed relate to one act and transaction, then one gênerai sentence 
may be given upon the indictment; and, if the sentence thus given 
is within the statute upon any count, it will be valid. If the de- 
fendant is convicted upon différent counts relating to separate and 
distinct transactions or offenses, then sentence may be passed upon 
each count, or the court may pass sentence under one count, and 
suspend sentences on the others until the flrst sentence is executed. 
In Ex parte Hibbs, 11 Sawy. 459, 26 Ped. 421, the court said: 

"In cases arising out of the same act or' transaction, or two or more acts 
or transactions connected together, where there are several counts In the in- 
dictment, It will dépend on the clrcumstances of the case whether, on a 
gênerai verdict of guilty as charged in the indictment, the défendant may be 
sentenced to more than the maximum punishment for one of the offenses 
charged. But in the case of two distinct offepses, arising out of two distinct 
acts or transactions, howevér Clpèsly related In point of time or place^ the 
triai' is for distinct offenses; of which the défendant may be found guilty, 
and reeeive, the maximum punishment for éach. * • • The act authorlz- 
ingtthe jpluder of offenses in onç Indictment, and the consolidation of sepa- 
rate iijdictmenjss for distinct f offenses, w^ .intended to promote tha speiedy 
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aud economleal administration of Justice in such cases, in the interest both' 
of tlie govemment and tlie défendant, and not practlcally to merge two or 
more distinct offenses into one. for the beneflt of the latter." 

The statute is much broader than any of the statutes of the re- 
spective States, so that the décisions cited under the statutes of dif- 
férent States hâve but little bearing upon the question at issue hère. 
In U. S. V. O'Callahan, 6 McLean, 597, Fed. Cas. No. 15,910, the court 
said: 

"A count for embezzlement on 39 Geo. III. c. 85, may be joined wlth a 
count for à larceny on 2 Geo. II. c. 25, because thèse offensés are félonies; 
and a count for embezzling banls notes upon 39 Geo. III. c. 85, may be joined 
wlth a count for larceny at common law." 

And numerous English authorities are cited in support of this po- 
sition. See, also, 1 Whart. Cr. Law, 978. 

Touching the gênerai question as to what counts may be united 
in one indictment, see Ingraham v. U. S., 155 U. S. 436, 15 Sup. Ct. 
148; In re Lange, 13 Blatchf. 548, Fed Cas. No. 8,065; U. S. v. Stet- 
son, 3 Woodb. & M. 164, Fed. Cas, No. 16,390; U. S. v. Burns, 5 Mc- 
Lean, 24, Fed. Cas. No. 14,691; U. S. v. Bennett, 17 Blatchf. 357, Fed. 
Cas. No. 14,572; U. S. v. Dickinson, 2 McLean, 325, Fed. Cas. No. 14,- 
958; U. S. V. Wentworth, 11 Fed. 53; U. S. v. Blaisdell, 3 Ben. 133. 
Fed. Cas. No. 14,608; Peoplev. Bogart, 36 Cal. 245; Womack v. State 
(Tex. Cr. App.) 25 S. W. 772; Brov>'n v. People, 39 Mich. 37. 

4. The indictment contains a sufacient description of the property 
alleged to hâve been stolen and embezzled from the United States 
mint. Ail that is necessary, in this respect, is that the property 
must be described with sufiScient certainty to enable the court to dé- 
termine that the property is, in law, the subject of the crimes alleged 
in the indictment, and to enable the jury to discern that the property 
proved to hâve been feloniously taken is the same which is men- 
tioned in the indictment. In Dunbar v. U. S., 156 U. S. 185, 191, 15 
Sup. Ct. 325, the description of "prepared opium, subject to duty by 
law, to wit, the duty of $12 per pound," was held sufficient in an in- 
dictment for smuggling. In the course of the opinion the court said : 

"The rule Is that if the description brings the property in respect to which 
tb" offense is chargée! clearly within the scope of the statute creating the of- 
fense, and at the same time so Identifies It as to enable the défendant to 
fully prépare his défense, it is sufficient." 

See, also, U. S. v. Claflin, 13 Blatchf. 178, Fed. Cas. No, 14,798, 
which was an indictment for smuggling, and the language used to 
identify the goods, and which was held sufScient, was as follows: 
"Certain goods, wares, & merchandise, to wit, a large quantity of 
silk goods, to wit, six cases containing silk goods, of the value of 
$30,000." 

The f oUowing (among other) descriptions of personal property hâve 
been held sufficient in indictments for larceny: "One watch," with- 
out stating whether it was gold, silver, or brass. Williams v, State, 
25 Ind. 150. "Three head of cattle," without stating the particular 
species. People v. Littlefleld, 5 Cal. 355. "One book," without stat- 
ing its title or character. State v. Logan, 1 Mo. 532; Tumer v. State, 
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102 Ind. 426, 1 N. E. 869. Numerous other authorîties might be cited 
of like import. 

The request to call grand jurors for the purpose of giving testi- 
mony is refused, motion to quash indictment denied, plea in abate- 
ment dismissed, and demurrer to indictment overruled. 



UNITED STATES v. PENA et al. 

(District Court, D. Delaware. September 23, 1895.) 

No. 2. 

1. CriminaT/ Law— Sbtting on Foot Military Expédition— Rbv. St. § 5288. 
Bev. St. § 5280, imposing a penalty upon "every person wlio, witliin the 
territory of the United States • * • sets on foot * * • any mill- 
tary expédition • » * against • • • any foreign prince or state 
* * • with -whom the United States are at peace," does not prohibit 
the shipping of arms or ammunition or military equipments to a foreign 
country, nor forbid one or more individuals, singly or in unarmed asso- 
ciations, from leaving the United States for the purpose of joining In any 
military opérations which are being carried on between other countries, 
or between différent parties in the same country. 

3. Same— Eléments of the Offense. 

A military expédition, withln the statute, means a military organiza- 
tlon of some kind, deslgnated as infantry, cavairy, or artillery, offlcered 
and equipped, or in readlness to be ofllcered and equipped, for active hos- 
tile opérations; and preparing the means for such an organization would 
corne withln the statute, but to complète the offense it must be shown 
to hâve been done within the United States, and that the expédition was 
to be carried on from thence against the dominions or territory of a for- 
eign State; and the mère fact that persons of the same nationality as oth- 
ers who are carrylng on an insurrection in a foreign state, with wlîich such 
persons are believed to be in sympathy, tiave gathered arms, and pre- 
pared to ship them, secretly, and under suspicions circumstances, is not 
alone sufflcient for the conviction of such persons under the statute, wlth- 
otit proof that such persons bave set on foot a military expédition within 
the United States against such foreign state. 

Lewis G. Vendergrift, U. S. Atty. 

Herbert H. Ward, George Gray, Horatio S. Rubens, and Léon J. 
Benoit, for défendants. 

WALES, District Judge (charging jury). The défendants, Braulio 
Pena and the 20 other persons who are named in this indictment, are 
charged with having violated section 5286 and section 5440 of the 
Revised Statutes of the United States. Thèse sections read as fol- 
lows: 

"Sec. 5286. Every person who, within the territory or Jurisdlction of the 
United States beglns, or sets on foot, or provides or prépares the means for. 
any military expédition or enterprise, to be carried on from thence against the 
territory or dominions of any foreign prince or state, or of any colony, district, 
or people, with whom the United States are at peace, shall be deemed gullty 
of a hlgh mlsdemeanor, and shall be fined not exceedlng three thousand dol- 
lars, and imprlsoned not more than three years." 

"Sec. 5440. If two or more persons conspire either to commit any ofFence 
against the United States, or to défraud the United States in any manner 
or for any purpose, and one or more of such parties do any act to efCect 
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the object of the conspîracyj, ail the parties to such consplracy shajl be liable 
to a penalty 6f not less thàn one thousand dollars and not raore than ten 
tbousand dollars, and to Imprlsonment not more than tbree years." 

Tke indictment contains 37 counts, wMch hâve been framed in such. 
manner as to cover the spécifie and alternative offenses described in 
the law. Several of the counts in the indictnient, as it vfas originally 
returned by the grand jury, were found to be détective on being de- 
murred to, but sufflcient remain to put the défendants on trial. The 
counts for a conspiracy hâve not been pressed, and, indeed, no sepa- 
rate or distinct évidence was produced in support of them. Tlie 
charges against the défendants are of a grave and important character, 
involving serious conséquences to themselves, if proved, and directly 
affect the good f aith of the government of the United States in pre- 
serving inviolate its treaty obligations and the laws of comity existing 
between ail civilized countries. It will be your duty, therefore, to 
caref ully examine and consider the testimony which you hâve heard, 
and to décide fairly and impartially on the guilt or innocence of the 
accused. And in order to assist you both in the investigation of the 
facts aed in their application to the law of the case, the court will 
first direct your attention to the meaning and purpose of section 5286, 
which has just been read to you. Briefly, this section is a portion of 
what is known as the "Neutrality Act," which was passed by congress 
as far baok as April 20, 1818, and was, in fact, a déclaration on the 
part of the government that it would, so far as its authority extended, 
prevent any part of its territory from being used as a basis for hos- 
tile military opérations against any nation or country with which it 
was at peace. From the date of its passage to the présent time many 
occasions hâve arisen calling for the enforcement of the law, and the 
government has always been vigilant and prompt, as it has been in 
the case now before us, in bringing parties accused of violating any 
of its provisions to trial. Not only the judicial branch, but also the 
state department, of the government, and its diplomatie représenta- 
tives, hâve been frequently engaged in the interprétation of this act, 
so that its provisions may be saîd for the most part to hâve received a 
settled construction. And this remark applies particularly to section 
5286. This section is designed to prohibit the beginning or setting on 
f oot, or providing or preparing the means for, any military expédition 
or enterprise within the territory of the United States, to be carried on 
from thence against the territory or dominions of any f oreign prince 
or state, or of any colony of people with whom the United States are 
at peace. 

The first count in the indictment is a gênerai one, f ollowing the 
language of the law. The successive counts specify the différent 
modes ànd ways by and in which the défendants are alleged to hâve 
violated the law, but you will notice that each count charges eîther 
that the défendants began, or set on foot, or provided the meàns for a 
military expédition or enterprise to be carried on against the domin- 
ions of the king of Spain, or against the Island of Cuba, "theh and 
. there being the territory of the king of Spain." This section of the 
neutrality î^ct does not prohibit the Bhipping of arms, or ammunition 
or of militai^ equipments to a f oreign country, nor does it even forbid 
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one or more individuals, singly or in unanned associations, fromleav- 
ingthe United States for the purpose of joining in any military opéra- 
tions wliich are being carried on between other countries, or between 
différent parties in the same country. In such. cases tlie sliipper and 
the volunteer would nin the risk, the one of the capture of his prop- 
erty, and the other of the capture of his person. But in neither case 
would there be the setting on foot or providing the means for carry- 
ing on a military expédition from the territory of the United States 
within the meaning of this section. "With this instruction as to the 
design and scope of the law, your inquiry will now be directed to the 
évidence which has been produced to establish the guilt of the défend- 
ants. In the flrst place, you will take notice of the proclamation of 
the président of the United States, dated the 12th day of June, 1895, 
which recites the existence in the Island of Cuba of "serions civil dis- 
turbanêes, accompanied by armed résistance to the authority of the 
established government of Spain, a power with which the United 
States are and désire to remain on terms of peace and amity." The 
proclamation also recites the substance of section 5286, which pro- 
hibits the citizens of the United States, as well as ail other persons 
within and subject to its jurisdiction, from taking part in such dis- 
turbances adversely to such established government," ^ * * by 
setting on foot, or providing, or preparing the means for military en- 
terprises to be carried on from the United States against such govern- 
ment." The proclamation concludes by warning ail such citizens and 
persons to abstain from every violation of the law referred to, and en- 
joins upon ail ofiQcers of the United States charged with the exécution 
of the law the utmost diligence in preventing violations thereof, and 
in bringing to trial and punishment any offenders against the same. 
And hère, gentlemen, it is proper to observe that, whatever may be 
the immédiate outcome of the présent trial, the prosecuting offlcer has 
donc no more than his duty in preferring thèse charges, and in bring- 
ing the défendants before a jury to ascertain their guilt or innocence. 
Not to hâve done so would, perhaps, hâve amounted to officiai delin- 
quency, for there were, at least prima facie, strong grounds for be- 
lieving that the défendants had subjected themselves to the penalties 
of the law. It is now for you to décide whether they hâve done so 
or not. 

The proof shows that on the 29th day of August, in the présent 
year, the défendants assembled in Wilmington, and under cover 
of night went on board the tugboat Taurus, lying at Market street 
wharf, in the Christiana, and which some one of their number had 
previously chartered. On the same night they shipped on board 
the tug 27 boxes of freight, some of which had been brought 
from Philadelphia by Bush & Sons' Company, and the others had 
been carried from the store of De Soto Bros., in Wilmington, by the 
Charles Warner Company. The captain of the tug was ordered by 
Ralph De Soto, one of the défendants, to go ont into the Delaware 
river, and to steam up and down the river between the mouth of the 
Christiana and Gordon Heights, until he should hear the signal of 
three whistles from a steamship outward bound, when he was at 
once to run the tug alongside, and trajisship the boxes. The tug 
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went back and forth on the river until long after daylight on tbe 
morning of the 30th. of August without hearing any signal from the 
expected steamship, and until the agent of , the owners of the Taurus 
came on board at Gordon Heights, and, fearing that he had done 
wrong in hiring the tug to the défendants, directed them to give it 
up. At the request of the défendants, some of them, with their 
boxes of freight and with their personal efEects, were landed at 
Pennsgrôve, in New Jersey. Hère the boxes were left on the pier, 
to be forwarded to the address of De Soto Bros., Philadelphia, while 
the défendants were waiting for a passage to the same place, either 
by boat or railroad. The tug Taurus had just left the pier when 
the tug Meteor appeared, having on board the United States marshal 
for the district of Delaware, accompanied by a strong force of depu- 
tiés. The marshal ordered the Taurus to turn back. The boxes 
were seized, and placed on the Taurus, and brought to Wîlmington. 
The défendants were arrested by the marshal without any warrant, 
but they made no résistance, and entered no protest. The contents 
of the boxes, on examinatlon, were found to consist of rifles, car- 
bines, ammunition, harersacks, canteens, etc. There were no names 
or marks on the boxes to indinate to whom or where they were to be 
delirered. On a hearing before a United States commissioner the 
défendants were held to bail for their appearance at the coming 
term of this court. 

Such, gentlemen, is the history of this case, as far as the évidence 
goes. There is no proof that the boxes were to be sent to the Island 
of Cuba, or that the défendants intended to take passage on an out- 
ward-bound vessel, which was destined for the same place. AH 
that dépends on conjecture and suspicion only. In fact, there was 
some évidence to négative any such inference. You will remember 
that, on the 29th of August, three steamships cleared at the port of 
Philadelphia for the West Indies, namely, the Holquin, for Port 
Antonio; the Laurodo, for Port Sloran; and the Buckminster, for 
Havana. The Laurodo, in conséquence of needed repairs to her 
boilers, did not sail until the 3d of September, but her captain and 
owner testifled that they had no knowledge of any contract or ar- 
rangement to take men or freight on board after leaving Philadel- 
phia. There is also an absence of évidence of any agreement or 
understanding being had with the master or owner of either of the 
other vessels. On this proof you hâve to say whether the défend- 
ants, or any of them, are guilty in manner and form as they stand in- 
dicted ; that is, did ail or any of them begin or set on foot, within the 
jurisdiction of the United States, or provide or prépare the means 
for, any military expédition or enterprise, to be carried on from 
thence against lie dominions of the king of Spain? The suspicions 
movements of the défendants on the night of the 29th of August, 
the devions and mysterious manner in which the arms and ammu- 
nition were brought to Wilmington, and taken out on the Taurus, 
to be transshipped to an unknown outward-bound steamer from 
Philadelphia, the omission of the défendants to make any explana- 
tion of their designs, — ail thèse circumstances may reasonably excite 
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«uspicion of wrongdoing. The appearance of the défendants, their 
nationality, their silence under arreSt, the fact of an existing insur- 
rection in Cuba, and the belief that they are in sympathy with the 
insurrectionary party, unsupported by other évidence, would not be 
sufiBcient to warrant a verdict of guilty. Before you can flnd such a 
verdict, you must be satisfied beyond a reasonable doubt by the 
proofs in the case — First. That the défendants, witbin the jurisdic- 
tion of the United States, began or set on f oot, or provided the means 
for, a military expédition or enterprise. Second: And that such 
expédition or enterprise was to be carried on from the United States 
against the territory or dominions of the king of Spain. A military 
expeditiop or enterprise meaas a military organization of some kind, 
designated as infantry, cavalry, or artillery, oflQcered and equipped, 
or in readiness to be officered and equipped, for active hostile opéra- 
tions; and the preparing the means for such an organization would 
undoubtedly corne within the inhibition of the law. But this would 
constitute only one élément or part of the offense charged against 
the défendants. To complète the offense, it must also be proved 
that the means were provided within the United States, and that 
the expédition waa to be carried on from thence against the domin- 
ions or territory of the king of Spain. 

You hâve heard the évidence, and the court has now given you 
such instructions in référence to the meaning of the law as will en- 
able you to form a right décision on the facts; and it is only neces- 
sary to add that you must not allow public opinion or popular sym- 
pathy to influence your délibérations. A people struggling for free- 
dom always attracts the admiration and awakens the ardent wishes 
for its success of the citizens of this republic, but thus far, in our 
history, it has been the policy of our government to abstain from 
rendering any active or material assistance to either party or faction 
in such contesta, and the United States are bound by the most sacred 
obligations to prevent its own citizens or any other persons from 
making use of its territory for hostile opérations against any govern- 
ment with which we are at peace. You hâve already been informed 
that the conspiracy counts hâve not been pressed by the district at- 
torney, and you are now fnrther instructed that, unless the défend- 
ants shall be found guilty on one or more of the other counts, they 
cannot, on the same évidence, be convicted of a conspiracy. 
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DEIMEL et al. v. STROHEIM et al. 

(Circuit Court of Appeals, Seventh Circuit October 7, 1S95.) 

Nos. 221 and 228. 

. Pbactice— Waivkr of Jukt— Review dp Findinos— Illinois Statuts. 

The Illinois statute of June 17, 1893 (Laws 111. 1893, p. 96), providing 

that no person shall be Imprisoned for nonpayment of a fine or judgment 

exeept on trial by Jury, or after a walver of a jury in a partieular form, 

does not prevent the trial of a case by a fédéral judge without a jury 
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upon an oral stipulation, or a writt«n stipulation In a form différent from 
thatprovldeâ by the statute; and In sucb case there can be no review. of 
the tacts on writ of error. 

2. Pbocbss— Capias ad Satisfaciendum— Power oj' Fbderal Courts. 

The power of the fédéral courts to Issue the writ of capias ad satis- 
faciendum for the enforeement of their judgments is derived from section 
14 of the judiciary act of 1789 as re-értacted In Rev. St § 716, and from 
the process act of 1789, In connection wlth early enactments by the state 
on the subject, and is not afEected by the statute of Illinois of June 17, 
1893, limiting the rlght to process against the person. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of thé Northern District of Illinois. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

This was an application for a writ of habeas corpus by Eudolph 
Deimelf alleging himself to be illegally restrained ûf his liberty by 
John W. Arnold, United States marshal for the Northern district of 
Illinois. The circuit court denied the writ. Belator appeals. With 
thîs \vas heard a writ of error sued out by Joseph Deimel and Eudolph 
Deimel to review a judgment against them in an action for deceit, 
brought by Julius Stroheim and Salo J. Stroheim. 

Hiram T. Crilbert, for appellant. 

T. A. Moran, Adolf Kraus, and I. H. Mayer, for appellee. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge. Thèse cases were submitted together. 
Eudolph Deimel, the relator in the first, and one of the appellants in 
the second case, applied to the circuit court for the writ of habeas 
corpus, alleging that he was held in unlawful imprisonment by virtue 
of a Writ of capias ad satisfaciendum issued on a judgment rendered 
against him by that court on the 23d day of July, 1894, in an action 
on the case for deceit, wherein Julius Stroheim and Salo J. Stroheim 
were plaintiffs and the relator and another were défendants. It is 
averred as ground for the application that the judgment was the re- 
suit of a trial by the court without a jury, and that neither the rela- 
tor nor his codefendant, "either or both of them, ever executed a 
formai waiver in writing of a trial by jury" in the cause, and that 
under the act of June 17, 1893 (Laws lïl. i893, p. 96), whereby it is 
provided "that no person shall be imprisoned for non-payment of a 
fine or a judgment in any civil, criminal, quasi criminal, or qui tam 
action, except upon conviction by jury; provided, » * * that 
when such waiver of jury is made, imprisonment may follow judg- 
ment of the court without conviction by jury," the writ of capias ad 
satisfaciendum was unauthorized, and the imprisonment of the relator 
was illégal. The record of the case shows that on January 9, 1893, 
the issues having been made up, a stipulation entitled in the cause 
and signed by the names of attorneygfor the plaintiffs and défend- 
ants respectively was flled, which reads: 

"It is hereby stipulated and agreed by and between the parties that a trial 
by jury in the above-entitled cause shall be waived, and that the cause sball 
be submitted to the court for trial to be tried by Judge Grosscup." 
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The trial, commencing Mardi 28tli, was had bef ore Judge Bunu, 
district judge of the Western district of Wisconsin, who had been 
designated to hold the court, and his findings of fact, entered of 
record July 23, 1894, contain the f ollowing récital : 

"This cause coming on now to be heard before the court without the inter- 
vention o( a jury, a jury having heretofore been expressly waived by stipu- 
lation in writing of ail the parties hereto, which said stipulation was hereto- 
fore duly flled herein by the attorneys of record for the parties to thls suit 
■with the clerk of thls court." 

And the entry of judgment, made the same day, contains this ré- 
cital : 

"On the stipulation in writlng of ail the parties hereto heretofore duly flled 
herein by the attorneys of record for the parties to this suit with the clerk of 
thls court, this cause is submitted to the court for trial without the interven- 
tion of a jury," 

A bill of exceptions, signed the 23d day of August, and flled Sep- 
tember 17, 1894, a copy of which was attached to and made a part 
of the pétition, shows, among other things, that on several occasions 
after the Ist day of January and before the 28th day of March, 1894, 
both of the défendants in open court, by their counsel, expressly con- 
sented and agreed that the cause might and should be tried before 
Judge Bunn without a jury, and that with such consent, given in 
open court by counsel for both parties, the cause had been set per- 
emptorily for hearing before Judge Bnnn on March 28, 1894, but on 
that day, when the case was called, and before entering upon the trial, 
the défendants, by counsel, in open court "objected to the trial of the 
cause before Judge Bunn," basing their objection solely and exclu- 
sively upon the stipulation of January 9, 1893, already quoted, which 
was produced and read, and which, the bill states, "was the only stipu- 
lation or waiver in writing flled in said cause for tbe submission of 
said cause for trial without a jury." 

The writ having been granted, issued, and serred upon the marshal, 
that offlcer made return that he held the petitioner by virtue of the 
writ of capias ad satisfaciendum aforesaid, a copy of which was set 
out in the return; and afterwards, the cause having corne on to be 
beard on the motion of the petitioner to be released from imprison- 
ment, the court, upon considération of the pétition, the return of the 
marshal, and the évidence adduced, consisting of the bill of exceptions 
set out in the pétition, which was admitted over objection, the docket 
entries of the findings and judgment upon which the writ of capias 
ad satisfaciendum issued, and a copy of that writ, denied the motion, 
and ordered the petitioner remanded to the custody of the marshal. 
Thèse rulings are assigned as error in the flrst case. 

In the other case, — No. 228, — wherein was rendered the judgment 
on which the writ of capias ad satisfaciendum was issued, it is shown 
by a bill of exceptions that on November 28, 1894, the défendants 
moved the court to correct the entry of the judgment as made July 
23, 1894, so as to show that tbe stipulation referred to in the récital 
waiving a jury was signed, not by the parties, but by their attorneys 
df record, and in support of this motion, were allowed, over objection, 
to read the bill of exceptions, the substance of which has already been 
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stated; and the plaintiffs haying offered in évidence the findings of 
fact signed by the judge, thé court overruled the motion. It ap- 
peàrs by another bill of exceptions that on the 20th day of December, 
1894, both parties being présent by attorneys, the défendants moved 
the court to recall and quash the writ of capias ad satisfaciendum, 
and in support of the motion, besides showing the issue of the writ, 
made proof of the arrest thereunder of the défendant, of the proceed- 
ings on the application for the writ of habeas corpus, as already 
detailed, of the appeal taken to this court, and also offered in évidence 
the bill of exceptions, before mentioned, and, the plaintiffs having put 
in évidence the judgment entry, the court overruled the motion. 

The errors assigned in this case are upon the finding that the jury 
had been waived by stipulation in writing by the parties, upon the 
récital to the same effect in the entry of judgment, upon the trying 
of the cause by Judge Bunn veithout a jury, and upon the overruling 
of the motion to correct the entry of judgment. 

It lias been conceded in argument that there was no error in the 
mère fact of trial, without a jury, by the judge who presided. That 
was warranted by the oral consent shown to hâve been given by coun- 
sel in open court, — saying nothing of the written stipulation which 
was upon file. The other assignments are equally unavailing. If, 
as contended by counsel for the plaintiff in error, the written waiver 
of a juiy was upon condition that the trial should be before the par- 
ticular judge named, and the trial before another judge was lawful 
only because of the oral consent thereto, still there can be no review 
touching either the finding or the judgment. It has been often so 
decided. Kearney v. Case, 12 Wall. 275 ; Madison Co. v. Warren, 106 
U. S. 622, 2 Sup. et. 86; Bond v. Dustin, 112 U. S. 604, 606, 5 Sup. 
et. 296; Spalding v. Manasse, 131 U. S. 65, 9 Sup. Ct. 649. And 
where there has been a written waiver of the right to try by jury, it 
is equally well determined that there can be no inquiry upon writ of 
error into questions of fact, — the review in such cases being limited 
to rulings of the court in the progress of the trial and, when there 
has been a spécial finding, to the détermination of the suflSciency of 
the facts found to support the judgment. Distilling & Cattle Feed- 
ing Co. V. Gottschalk Co, 66 Fed. 609, 13 C. C. A. 618, and cases cited. 
"The most appropriate évidence of a compliance with the statute is 
a copy of the stipulation in writing, flled with the derk. But the 
existence of the condition upon which a review is allowed is suflB- 
ciently shown by a statement in the finding of facts by the court, 
or in the bill of exceptions, or in the record of the judgment entry, 
that such a stipulation was made." Bond v. Dustin, 112 U. S. 607, 
5 Sup. Ct. 296. The finding being unassailable, it follows that the 
judgment, which is in strict conformity with the finding, is not open 
to dispute. 

Was reviewable error committed when the court refused to correct 
the entry in conformity with the facts as stated in the bill of excep- 
tions? The bill of exceptions being in the record, was any correc- 
tion of the entry necessary? For the purposes of a writ of error, -or 
direct attack upon a judgment, it is not disouted that the statements 
of a bill of exceptions are to be taken as true, and controUing of in 
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consistent récitals of docket entries, which are made by a clerk; but 
when the attack is collatéral, as it is when the validity of a judgment 
is questioned in an application for the; writ of habeas corpus, it is con- 
tended by counsel for the appellee, on authorities cited, that "the 
judgment récitals and findings of the court cannot be questioned" on 
the strength of a bill of exceptions, or other évidence dehors the rec- 
ord. This point we need not décide. If the rule be as contended, it was 
no obstacle in the way, but rather constituted a strong reason for 
granting the motion to correct the entry of judgment, if the proposed 
correction were a material one. The correction, if necessary, might 
hâve extended to the finding of facts, which was spread of record the 
same day the judgment was rendered. It is not clear that a ruling 
upon such a motion is reviewable upon writ of error (Boyle v. Zach- 
arie, 6 Pet. 648; McCargov. Chapman, 20 How. 555; Ex Parte Flip- 
pen, 94 U. S. 348) ; but, however that may be, we are of opinion, on 
grounds to be stated presently, that the proposed correction, if made, 
would not hâve affected the character of the judgment or of the writs 
by which it might be enforced. While, therefore, the court, during 
the term at which the judgment was entered, as we think, might well 
hâve amended the entry so as to remove ail dispute of its correctness, 
its refusai to do so was harmless. 

It remains to consider, in the habeas corpus case, whether the court 
erred in remanding the appellant to the custody of the marshal. The 
question recurs whether, in that case, it was compétent to show by 
the bill of exceptions in the other case, in contradiction of the finding 
of facts and of thé récital in the judgment entry, that there had been 
no formai waiver of the jury executed by the parties. .Unless that 
évidence was admissible, the flnding and entry were conclusive that 
there had been such waiver, and that the imprisonment of the peti- 
tioner was not in violation of the statute of which he claimed the 
benefit. The controlling and more important question, however, is 
whether that statute of the state of Illinois is applicable to judg- 
ments of the courts of the United States, sitting in Illinois. We are 
of opinion that it is not applicable, and prefer to rest our décision 
upon that ground, rather than upon a technical view of the admissi- 
bility or force of évidence, or upon the other proposition of counsel 
for the appellee, that the formai waiver required by the statute of the 
state is one Which may be executed by the attorney of the party. A 
review, in détail, of the varions acts of congress authorizing and reg- 
ulating process out of the courts of the United States is unnecessary 
hère. Section 14 of the judiciary act of 1789 authorized the courts 
to issue "the writs of scire facias, habeas corpus and ail the other 
writs not specially provided for by statute which may be necessary 
for the exercise of their respective jurisdictions, and agreeable to the 
principles and usages of law." In United States Bank v. Halstead, 
10 Wheat. 51, 55, it was said: 

"That exécutions are among the writs hereby authorized to be issued can- 
not admit of a doubt. They are indispensab^ necessary for the bénéficiai 
exercise of the jurisdiction of the courts. * • » The précise limitations 
and qualifications of this power, under the terms, agreeable to the principles 
and usages of law, is not, perhaps, so obvious. It doubtless embraces writs 
sanctioned by the principles and usages of the common law. But It wonld 
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be tôo, limlted a construction, as it respects wrlts of exécution, to restriet \t 
to such only as were authorized by the cpmmon law. It was generally known 
to con^esB that there were In use in the state courts writs of exécution other 
than sùch as were eonformable to the usages of the common law. And it is 
reasonable to conclude that such were Intended to be Ineluded under the gên- 
erai description of wrlts agreeable to the prlnclples and usages of law." 

It follows that under this provision of the act establishing fédéral 
courts, which remains in force as section 716 of the Revised Statutes, 
those courts had from the beginning the power to issue the writ of 
capias ad satisfaciendum. That writ is<expressly mentioned in the 
process act, enacted flve days after the passage of the judiciary act, 
and in later législation on the same subject; and whatever restric- 
tions there may be upon the use of the writ must be found directly 
or indirectly in the fédéral statutes. If state législation has any 
bearing, it is because congress has so provided. Section 914 of the 
Kevised Statutes, known as the "Conformity Act," even if it had not 
been declared to be inapplicable to remédies upon judgments (La- 
master v. Keeler, 123 U. S. 376, 8 Sup. Ct. 197), could not be deemed 
to give effect to this statute of Illinois, because, by section 649 of the 
Eevised Statutes, the stipulation for the waiver of a jury may be ûled 
either by the parties or their attomeys, and the flnding of the court 
upon those facts, whether gênerai or spécial, it is provided "shall 
hâve the same effect as the verdict of a jury." See Ex parte Fisk, 
113 U. S. 713, 5 Sup. et. 724. It has been suggested that this pro- 
vision has référence only to the right of appeal, but manifestly that 
is not so, since that right is given aud limited by another section, 
namely, section 700 of the Eevised Statutes. There is nothing to 
the contrary in Kearney v. Case, 12 Wall. 275, or in Grilman v. Tele- 
graph Co., 91 U, S. 603. Once process has issued, section 914, it has 
been declared, is applicable to the conduct of the oflflcer in the exécu- 
tion thereof. Wayman v. Southard, 10 Wheat, 1. Section 916 of the Re- 
vised Statutes entitles a party recovering a judgment in any common- 
law cause "to similar remédies upon the same, by exécution or other- 
wise, to reach the property of the judgment debtor, as are now provided 
in like causes by the laws of the state in which such court is held," 
etc.; but that provision, by its terms, is inapplicable to an exécution 
against the body of the debtor. If, however, the writs against person 
and property be regarded as governed by the same rule,'and required 
to conform in the first instance to local législation, both hâve been au- 
thorized by the laws of Illinois from the earliest days, and, as issued 
out of the fédéral courts, they are not governed or affected by changes 
in the state law on the subject, unless the changes hâve been adopted 
by gênerai rules of those courts. Imprisonment for debt has been 
forbidden on process issuing from a court of the United States in any 
state where by the local law imprisonment for debt has been or shall 
be abolished, and ail modifications, conditions, and restrictions upon 
such imprisonment provided by the laws of any state are made appli- 
cable to fédéral process to be executed therein (Rev. St. § 990); but 
"imprisonment for debt," as used in this and like statutory or consti- 
tutional provisions, means debts arising out of contract, and does not 
extend to actions for tort, nor to fines or penalties arising from a vio- 
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lation of the pénal làiî^'s ofthe state. It was soheldby tlie supreàië 
court of Illinois in Kennedy v. People, 122 Dl. 649, 13 N. E. 213; and 
to the same effect are Hanson v. Fowle, 1 Sâv/y. 497, Fed. Cas. No. 
6,041; U. S. V. Walsh, 1 Abb. (U. S.) 66, Fed. Cas. iJb. 16,635; Ex parte 
Bergman, 18 ISiev. 331, 4 Pac, 209; Harris v. JBridges, 57 Ga. 407; 
McCool V. State, 23 Ind. 131; Long v. McLean, 88 N. G. 4; Lathrop 
V Singer, 39 Barb. 396; Cooley, Const Lim. (4th Ed.) 422 (341). 

The appeal in the first case is dismissed, and the judgmeht in tlie 
other case afflrmed at the cost of the relater ai)d appeUant, 



BUENELIi V. CHOWN et aL 
(Circuit Court, N. D. Ohlo, W. D. Octdber 22, 1895.) 

No. 1,266. I 

1. Copyright— :8teps Tp Obtain — Plbading. 

An averment that a printed title of a book was fùrhished tO the 11- 
brarlan of congress by complalnant, and that "thereaf ter,' wlthin the 
tlme and in the manner prescrlbed by law, your orator did ail the things 
required by law to be done in order to secure to himself the full enjoy-: 
ment of ail rights and priTileges" granted by the , copyright laws, is in- 
sufflçient to show title. It must be directly averred that, within 10 days 
after publication, two copies of the book were deposited In thé office of 
the llbrarian of congress. 

& Same — Inphingbment— Compilation Showing Financial Stanmno. 

: Complainant conçeiyed and put in opération a scheme for collecting, 
classifying, and putting in convenient f orm information in respect to 
the flnahcial standing of business men in towns or counties, with a key 
thereto, the same being Intended for the use of business men in the 
same locallty or district. Défendants, by means of the same method of 
coUecting, classifying, etc., obtained, by their own original eiïorts, like 
Information in respect to the standing of parties in a différent county. 
Eeld, that this was not an infringement of eomplainant's right of Copy- 
right, undei" the statute, or of hls common-law right of property in hls 
Own compilation, in case the mère priyate and limited circulation thereof 
should be eonsidered as not amountiug to a publication. Perris v. Hexa- 
mer, 99 U. S. 674, applled. 

This was a bill in equity by A. S. Burnell against C. M. Ohown, E. 
G. Chown, and the Chown Commercial Company, to enjoin an al- 
légea infringement of a copyright. 

The bill arers that the plaintiff is a citizen and résident of the state of 
lowa, that he conceired the plan of gathering and imparting the informa- 
tion referred to in the opinion, and used the same by circulating bound 
copies of said information to subscribers in various localities. He changes 
that the défendant, after having fully acquainted himself with the plain- 
tifC's conception and plan of adapting the same to the uses of business mén, 
went to the clty of Lima, in the county of Allen, in the Northern district of 
Ohio, and there, without license or authority from the plaintiff, and with 
the purpose and intent of infringing upon his rights, began the work of 
collecting information and imparting the same to business men in that 
county. 
The key which plaintiff used in his work is as foUows: 

N— Prompt pay, and financlally good. 

P— Prompt pay, regardlesis of mèans. 

W— Slow pay, but financlally good. 

G— Slow pay, and limited means. 

H-^Require cash on delivery. 
v.69F.no.lO— 63 
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>;Obe â|e£0n<|l^ts''%e^, Itils ftyiE»rrqd, Is çomposed. AS followa: 
A-T^PtojSptpay, and gôod:. for large amountB. 
B— Progipl; pajv and ^;ood if or râoderate amounts. ^ 

Q— Prompt pw^,' and goo4 for èmall" amoùiits, . 
li— Sloiy pay, but goôd iav large amovmtB. 
M— Slow pay, but good foi' moderate amounts. 
X— Keqnirfe cash on dellVery. 

James M. Browni Waltër P. Brown, and D. 0. Henderson, for plain- 
tiff. 
M. A. Hoaglâid; for défendants. 

RICKS, District Judge. This is a bill, flled by the plaintiff, ask- 
ing for an injunction to prevent the défendants: from appi'opriating, 
or in any DQianiier:Using,.fthe conception, idea, book, and record of 
obtaining, collecting, classifying, putting into convenient form, and 
making record thereof, for the uses of business men, the expériences 
of business men, with men in dealing with them on crédit, and of 
leasing, selling oîr delivering such expériences and records to any 
person whatever," which ideas, conceptions, etc., are fully set ont in 
the billi The bill avers, in substance, that the plaintiff conceived 
the idea of gathering, froln personal investigation and labor, the 
standing of citizens, with respect to their crédit, in certain localities, 
sometimes embracing cities, sometimes counties, and sometimes a 
wider territory. The standing and crédit of thèse citizens were ex- 
pressed by letters and numbers, in a manner which served as a key, 
and from ybich business men within the same territory, dealing with 
such citizens, might at a glance ascertain their crédit, their financial 
standing, their promptness in the payment of their debts, and such 
other information of that character, useful to merchants, manufac- 
turers, and dealers. This information, so arranged, was put in the 
form of bound volumes, either typewritten or printed, and sold to 
subscribers only. The matter was intended for the spécial and pri- 
vate information of the persons who purchased this compilation. The 
averment of the bill is that one of the défendants served for a num- 
ber of years in the ofiSce of the plaintiff, there leamed of this con- 
ception, idea, plan, and arrangement for collecting and imparting 
this information, and afterwards associated with him the other de- 
fendants, who made a similar publication for use in Ohio and else- 
where. The bill avers, in one part, that a printed title of this book 
was furnished the librarian of congress, under the copyright law, and 
subsequently avers that "thereaf ter, within the time and in the man- 
ner prescrifed by law, your orator did ail the things required by law 
to be done.in order to seeure to himself the full enjoyment of ail 
rights and privilèges granted by the laws of the land governing copy- 
rights." A demurrer was flled to this bill. One of the grounds for 
demurrer is that the bill does net aver what was done by the plain- 
tiff in order to entitle him to the benefit and protection of the copy- 
right laws of the United States, and référence is more particularly 
made to the paragraph just quoted as being a condnsion of law, and 
wholly insufflcient to show that the plaintiff has complied with the 
statutory requirements in order to entitle him to protection under 
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tKe copyright laws. In view of the closing parï of tlîe brief for the 
plaintifiC, I do not know that it is necessary to pass upon this ques- 
tion; but, being left still uncertain as to whether the plaintiff relies 
upon his common-law rights or statutory rights for protection, I pro- 
ceed to consider this ground of démarrer. The copyright act pro- 
vides explicitly just what authors and publishers shall do in order 
to entitle theni to protection under that act. One of thèse require- 
ments is that, witliin 10 days after publication, two copies of the 
book shall be deposited in the office crf the librarian of congress. I 
think this is a fact which must be averred in order to show afftnna- 
tively that the plaintiff has complied with the statute. 

Plaintiff 's solidtor, in the closing paragraph of his brief, says: 

"But ail the foregoing authoritles are In cases for Infringement of copy- 
right under the statute. Our case is one where the scheme, plan, and con- 
ception of the author, which is being approprlated by the défendants, bas 
never been published, and although he bas taken steps to protect bimsëlf if 
be sbould publish the same, yet, never having published the same, ail his 
common-law rights are preserved in full force." 

It may therefore be proper to consider this controversy with réf- 
érence to plaintiff's rights at common law. 

The American Trotting Eegister Association, in 1894, flled a bill 
m this court to reatrain W. H. Gocher and A. W. Parrish from pub- 
lishing a list of trotters and pacers having made a record of 2 :30 or 
better. The bill proceeded upon the charge that the complainant 
had compiled such a list of horses, published in what is known as 
^'Wallace's Year Books," which compilation was the resuit of original 
information and facts gathered from original sources by complain- 
ant's industry, and at its expense. In the answer, the défendants 
claimed that ail the facts stated in complainant's books were ob- 
tainable from other independent sources, and exhibited to the court 
a large number of publications which contained lists of trotters and 
pacers having the records stated by complainant AfQdavita were 
filed on both sides, which proved that, while the défendants might 
hâve been able to compile ail of their information from original sour- 
ces, yet it was apparent, from the évidence, that they did not do so, 
but availed themselves of the industry of the complainant, and did 
use tables which it compiled at great expense and labor. In that 
«ase, this court held: 

"A mère compilation of facts is protected by the copyright law, as well 
as original matter showing invention. There are numerous cases whleh 
hold that any compilation, or any tables or statlstics, which are the resnlt 
of the author's industry, and which are gathered at his expense, cannot be 
bodily used by an infringer. Although the same facts could be gathered 
by the infringer, he must do so at his own expense, and as the resuit of his 
own industry. It would be wrong to permit hlm to extract bodily from a 
copyrlghted book tables, facts, and statlstics, and hand them over to the 
prlnter In the form the copyrighter has prepared them, merely because it 
was more convenlent for the prlnter. If he were permltted to do this, he 
would avail himself directly of the industry and expense to which the per- 
«on who copyrlghted the work was subjeeted." 70 Fed. 237, 

In this case, the plaintiff has gone to original sources of informa- 
tion, and by great industry and by some originality has compiled thia 
information, and has conceived a plan by which it could be imparted 
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in a t5b%: cleariHJid speedy way for the, information fofthose who 
purqhased fihe rigM to use it. But; it will liardly' be contended that, 
feecanse ffolin Smith gathered infojmiation as to the crédit, business 
methbdsi' standard for prompt payment of debts, etc., of ail tbe citi- 
zenp of .the city of Toledo, and arranged a plan by which this infor- 
mation inight bé imparted, by tbe «se of a key, to the merchants of 
théifpityof Toledo, that therefoïie, James Jon^ could not, by his 
own industry, research, and laborj gather similar information as to 
inen in Cuyàhoga county, and impart that information by some 
similar. plan or key to the: merchants of Cuyahoga county. The lat- 
ter cannot be said to hâve copied the production of the former. Con- 
ceding laiât hé followed the same gênerai plan of John Smith, he 
neverthetess gathered his information as the resuit of his own in- 
dustr^''and reSiearch, and at his own espense. The only thing that 
lié h^s Itâjrtemed after îà thè genéral'plan of imparting this informa- 
lioii to t^iosë wiiQ.purchased the production of his labor. Would he, 
by doing this, violate thé law? 

In the ca^. o]E Perris v, Hexamer, 99 U. S. 674, the suprême court 
held: " '" ' "' , ' ' 

"Tie rigjit :9f;an author or a publîsher, under the copyright law, Is n> 
fringed only' Vhen other persbns produce a substantial copy of the whoîe. 
or of a înateWal 'part, of thè book or other thing for which he secured a 
copyright. Where, therefore, the owners of a copyright for maps of certain 
wards of 'the çity of New York, surveyed. under the direction of Insurance 
, çpmpanies of said city, whjch exhlbît eacli lot and building, and the classes 
as shown by thè différent colôring and eharacters set forth in the référence,' 
brought hls'blUto restrain the publication of slmiiar maps of the city of 
PhUadelphla, held, that the biU could not be sustalned." 

Chief Justice Waite, in delivering the opinion of the court, after 
statin^ the facts, said, with référence to the map of the city of Nev»' 
York: : • 

"The inàps weré made after a careful survey and examlnation of the lots 
and buildings In the enumérated wards of the city, and were so marked 
with arbitrary colôring and slgns, explalned by a référence or key, that an 
. insurer could see at a glancç what were the gênerai characteristlcs of the 
différent buildings within the territory dellneated, and many other détails 
of construction and occupanpy necessary for his information when taking 
rlsks. lîièy are useful contrlvances for the dispatch of business, but of no 
value whatever except In connection with the identical property they pur- 
port to describe." 

.; "The défendant made the .necessary examination and survey, and pub- 
llshed a Similai' séries of maps of Philadelphia. At flrst, he used substan- 
tlally the Same, System of colôring and signs, and consequently substantially 
the sarne këy,, that had be'en adopted by the complainants, but afterwards 
he changea his slgns spmewhat, and, of course, changed his key. The 
question w^e are to çonsider is whether the publication of the défendant in- 
jfringes the copyright of the coinplàlnants, and we thînk It does not. A 
copyright igives the author or publisher the exclusive right of multiplying 
copies of what he has written or prlnted. • • * It needs no argument 
to show that tjiëdefeudant's maps are not copies, either in whole or in part, 
of those of théjCÔmplainanta. They are arranged substantially on the same 
plan, but those |of the défendant représent Philadelphia, whlle those of the 
complainant réprëseht New York. They are not only not copies of each 
other, bufifthey do not conveyi the same information." 

Now, "Whlle this is a casë under the copyright law, the principle is 
the same under thé common law, and it seems to me it is applicable 
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to the case under considération. The défendant, in this suit, has 
adopted the same plan for gathering his information, and the same 
plan for imparting his information. But the information does not 
concern the same persons, is not to be used by the same persons, and 
is concerning a people living in a territory entirely différent from 
that covered by the plaintiff's publication. The most that csn be 
claimed on behalf of the plaintiff is that the défendant has appropri- 
ated his scheme, device, conception, and idea for gathering and im- 
partingthisparticular information. Manybookscopyrightedsharethe 
same fate, without infringement. An author conceives a plot for a 
novel. He locates his characters, surrounds them with scenery, cli- 
mate, productions, and customs peculiar to that locality. He weaves 
the thread of his novel, and has his characters born, married, and 
die, according to his plot. His book is copyrighted and accepted by 
the public as one of tlirilling interest, and thousands ànd tens o* 
thousands of copies are sold. Another author sélects his characters, 
locates them in a différent climate or country, with différent sur- 
roundings, has substantially the same plot as to their birth, life, and 
death, and the book meets with equally popular réception. One m 
in no respect a copy of the other; yet the second writer unquestioii- 
ably adopted the design, the scheme, the plot, and many of the ideas 
of the fornier. The framework and the outlines are the same, the 
book ik the product of as much industry, knowledge, and literary 
ability as the former, but is not, within légal terms, an infringement. 

Eut it is contended that this information, so gathered and com- 
piled by the plaintiff, has never been published; that it is his owu 
private property, and he has a right to protect himself against this 
publication. Conceding that, according to the averments of the bill, 
there has been no publication of the plaintiff's work, within the mean 
ing of the law, the work has nevertheless been put in the form of ft 
book or manuscript for convenient référence and use, and has beeu 
circulated among those who hâve purchased copies of it. Whether 
this is a légal publication or not is immaterial. As before stated, 
in my judgment, they hâve not made a copy of it which would be an 
infringement under the copyright law, or an invasion of the plain 
tiff's rights under the common law. Even if this is unpublished, and 
still private manuscript, the défendants bave not copied it, any more 
than the map of Philadelphia was a copy of the map of New York, 
in the case cited in 99 U. S. In that case, the defendant's map had 
a key, had arbitrary signais and signs by which the information was 
imparted to those who bought the map, just as in this case the de- 
fendants use a key similar in plan to the plaintiff's, and his gênerai 
plan for imparting the information they hâve gathered. In the lat- 
ter case there is no more a copy than there was in the case of the 
map. 

The défendants are not appropriating to any extent, or in any re- 
spect, the resuit of the labor, research, and industry of the plaintiff, 
by which the information for his publications or manuscript has 
been gathered. They hâve simply availed them sel ves of the plan by 
whicb this information was ascertained and imparted, and hâve 
shOwn just as much industry, hâve gone to sources of original infor- 
mation, and hâve at great expense cOmciled their informatioQ; a&d 
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Used it Admitting that they bave gathered tMs information and 
fleek to impart it upon the same plan which the plaintiff bas con- 
ceived and originated, that conception is not a matter wWcli can be 
protected by either the copyright law or the common law. Por thèse 
reasons, I tliink the démarrer must be sustained, and the bill dis- 
missed. 



MOOKB MANUFAOTURING & FOUNDRY CO. V. CRONK HANGER CO. 

et al. 

(Circuit Court, N. D. New York. October 15, 1895.) 

No. 6.325. 

Patents— Ikfringbment Suitb— Bill bt Licenskk— Nkcessast Parties. 

A patetiteé entered into an agreement by whlch he "licenses, empowers, 
and authorizes the said company to make, use, and sell for use throughout 
the United States" any devices secured by hls letters patent, "the sald 
license and authority to exlst only for six years"; and, "in case said com- 
pany desires it, they may terminate said license and thelr llability under 
It by serving a written notice upon" sald patentée. Held that, in an action 
for Infringement, the grantee cannot sue without joining the patentée as 
a party complainant. 

This was a bill by the Moore Manufacturing & Foundry Company 
against the Cronk Hanger Company and others for alleged infringe- 
ment of a patent 

Benedict & Morsell, for complainant 
Charles H. Duell, for défendants. 

OOXE, District Judge. The amended bill contaîns the written 
agreement under which the complainants assert title to the patents 
in suit. It provides as follows: 

"The said Moore [the patentée] hereby licenses, empowers and authorlies 
the said company [the complainants] to make, use and sell for use through- 
out the United States, exclusive of ail others, any and ail of the devices 
secured by letters patent of the United States issued to said Moore, • • • 
the said license and authority to exlst only for six years from and after 
the Ist day of August, 18!)3. • • • In case said company désires it, 
they may terminate said license and thelr llability under it, by serving a 
written notice upon said Moore that they so elect, and paying to him ail roy- 
alties due thereunder up to the date of service of such notice." 

The ground of demurrer is that the complainants are licensees 
merely and cannot maintain the bill alone, — ^Moore being the owner 
of the légal title and a necessary party to the suit. The instrument 
referred to is, upon its face, a license. It calls itself a license over 
and over again, This f act, though not controlling, is signiâcant as 
showing the intent of the parties. The license is not for the full 
term of the patents, but six years only, a part of the considération 
being the yearly payment, in semi-monthly installments, of |3,000, 
"as royalty or license fées." The complainants hâve the right at any 
time to terminate "said license." It is a personal license merely. 
There are no words permitting a transfer by the complainants. Wal- 
ter A. Wood Harvester Co. v. Minneapolis-Esterly Harvester Co., 61 
Fed. 256; Nail Factory v. Corning, 14 How. 193. It does not give 
the complainants ail that Moore possessed. The patent "grants" to 
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Moore "the exclusive right to make, use and vend the invention' 
throughout the United States and the territories therèof /' The agrée' 
ment "licenses, empowers and authorizes" the complainants "to make, 
use and sell for use throughout the United States the devices se- 
cured," etc. This pecnliar phraseology cannot be ignored. In thus 
departing deliberately from the language of the statute it is clear 
that the parties meant sometiiing. Just what they meant it is not 
necessary now to détermine. Is it possible that the patentée wished 
to reserve the right to license others to sell the patented devices 
manufactured by the complainants? It may be that he did not wish 
to hâve the goods sold by complainants to large jobbers, and by them 
resold to consumers. He may hâve intended in this way to retain 
the right to sell hère for foreign use. The complainants can make 
and use the invention, but they cannot sell it except for use in the 
United States. By restricting sales to those only who use the pat- 
ented device, a right granted to Moore is withheld from the complain- 
ants. Were this otherwise, the words "for use" would not hâve been 
added to the familiar language of the statute. Thèse are, of course, 
exceedingly technical considérations, but the question is a narrow 
one and demands such distinctions. The court does not attempt to 
interpret the instrument or intend to say that it is capable of a con- 
struction in accordance with the foregoing intimations. It is enough 
that it places an obvions limitation upon the grant of the patent; 
that Moore is not completely ousted by the transfer; that some rights 
still remain in him; that for some purposes he may maintain an ac- 
tion against infringers. 

Without elaborating the subject further it is thought that the de- 
fendants' contention is upheld by the following authorities: Water- 
man v. Mackenzie, 138 U. S. 252, 11 Sup. Ct. 334; Birdsell v. Shaliol, 
112 U. S. 485, 5 Sup. Ct. 244; Oliver v. Chemical Works, 109 U. S. 
75, 3 Sup. Ct. 61; Mitchell v. Hawley, 16 Wall. 544; Clément ManuFg 
Co. V. Upson & Hart Co., 40 Ped. 471; Hatfleld v. Smith, 44 Ped. 355; 
Rice V. Boss, 46 Ped. 195; Still v. Reading, 9 Ped. 40; Rob. Pat. § 
1099. Even if it be conceded that the question is doubtf ul, it would 
still seem for the manifest interest of the complainants to eliminate 
it from the record by joining the patentée as a party complainant. 

The demurrer is sustained. The complainants may amend within 
20 days if so advised. 



FULLER & JOHNSON MANUF'G CO. T. BENDEB et al. 

(Circuit Court, N. D. New York. October 15, 1895.) 

No. 6,320. 

Pattîîîts— "What Constitutes Invention. 

Tliere Is no Invention in simply adding to a transplantlng machine, 
comprislng a comblnatlon of old éléments, a new élément consisting of a 
fertilizer hopper, wtiich is simply transferred from anotber machine, In 
wUieh it was previously used for the same purpose. 

BaME— TnANSPliANTING MACHINES. 

The Ahvard patent. No. 423,200, for Improvements in transplantlng ma- 
chines, is void as to claini 1, for want of invention in the combiuatlob 
covered thereby. 
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This was a suit by the Fuller & Johnson Manufacturing Company' 
againstMjohn O. Bender and othep^ f or alleged infringement of a pat- 
ent f elating to transplanting machines. 

C. H. Duell, for complainant. ' 

C. W. Smith, for défendants. . 

OOXE, District Judge. The firstclaim of letters patent, No. 42.3,- 
200, granted March 11, 1890, to C. Gr. Alward for improvements in: 
transplaiitiijg machine^ is alone involved. It is as follows: 

"(1) A tràhsiûlantlng-machine eomprislng a frame mounted on carrying- 
whet)ls,,a ground-opener conneeted to said ïrame, a fertilizer-hopper having 
its dlschai'ge-spout iu the Une of travel of the ground-opener, and a water- 
taak havfng a discharge^pipe leadlng to the path of the ground-opener, as 
sét fbrth and shown." ' 

The défenses are defect of parties, abandonment, lacli of novelty 
and invention, and non-infringement. 

The défense principally, relied upon is lack of invention. This only 
will be considered. The ciaim contains the following éléments: (1) A 
frame mounted »n carrying wheels. (2) A ground opener conneeted 
to said frame.,. (3) A fertilizer hopper having its discharge pipe in 
Ihe line of travel of the ground opener. (4) A water tank having a 
discharge pipe leading to the path of the ground opener. Thèse are 
claimed broadly and are not limited to any spécial form of construc- 
tion. It is conceded that each élément was old at the date of the 
Alward patent and that ail were çombined in a transplanting ma- 
chine, except the fertilizer hopper. This combination is shown in 
the Smith reissue,, No. 10,982. The patent to Pease, No. 223,065, for 
a fertilizer hopper, shows ail of the éléments of the claim except the 
water tank. 

The défendants' expert tersely states the situation when he says: 
''The Smith patent lacks simply the fertilizer hopper to make it the 
same as complainant's case, and the Pease patent lacks simply the 
water tank attachment to make it the same as complainant's case." 
It is obvions, then, that a farmertwho should place the Smith water 
tank on the Pease machine or the Pease fertilizer hopper on the 
Smith machine would hâve the Alward combination complète. Would 
the f armer who did this become an inventor? If not, Alward's claim 
cannot stand, for he did nothing more. He transferred the old Pease 
hopper to the old Smith transplanter. The question cannot be stat- 
c'd more fairly than by the learned counsel for the complainant. He 
says: "The ne w élément which Alward added was that of the fer- 
tilizer hopper having its discharge spout in the line of travel of the 
ground-opener." It is argued that to do this required an exercise 
of the inventive faculties, but, after careful considération of the ques- 
tion in its various aspects, the court is constrained to dissent from 
this proposition. The use of the hopper and the tank would naturally 
and spontaneously occur to any man who felt the need of both phos- 
phate and water in the cultivation of his plants. If he were using 
the old transplanter, and the necessity for a fertilizer became appar- 
ent, what would be more natural than that he should place on his 
machine the old fertilizing device which stood ready at his hand? 
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If it be invention to do tMs, where is the line to be drawn? Each 
one who transfers to the macbiiie some coiQvenient contrivance is en- 
titled to a patent for a new combination. Suppose, for instance, it 
should be found that the plants thrive best with two varieties of fer- 
tilizer, and some one should add a second hopper to the Alward ma- 
chine, he would be entitled to a patent for that, and so on, ad in- 
flnitum. 

Alward's achievement is correctly characterized by the défendants' 
expert. Hesays: 

"Thus to transfer the fertilizer hopper from the Pease machine to either 
one of the transplanting machines to -which I hâve referred it would simply 
hâve to be detached, lifted offl the one machine and attached to the other 
without any change of the hopper or its valves. ♦ • • To do this would 
require simply ordinary mechanlcal skill and would Involve no invention. 
• * • I see no novelty in putting upou a transplanting machine, having 
ail the other essential features, a fertilizer hopper and connections, whieh 
are old la themselves and only require the mère act of transferring from one 
machine to another. In thus transferring the fertilizer its discharge pipe 
would be nothing but a duplication of the water tank discharge pipe." 

The law is clear that Alward's contribution to the art, as embodied 
in the claim in controversy, is not patentable. 

In Richards v. Elevator Oo., 158 U. S. 299, 15 Sup. Ct. 831, the 
claim was simllar in many respects to the claim at bar. It was held 
bad on demurrer. In afSrming the judgment the court says: 

"It is not clalmed that there is any novelty in any one of the éléments of 
the above combination. They are ail perfectly well known, and if not 
known in the combination described, they are known in combinatlons so 
analogons that the court Is at liberty to judge of Itself whether there be 
any Invention In uslng them In the exact combination clalmed. • * • 
Unless the combination accompllshes some new resuit, the mère multipllclty 
of éléments does not make It patentable. So long as each élément perfqrms 
some old and well-known fnnction, the resuit Is not a patentable combinu- 
tlon, but an aggregatlon of éléments. Indeed, the multiplieity of élément» 
may go on Indeflnitely without creating a patentable combination, unless^ 
by their coUocation a new resuit Is produced. • » • Not a new function 
or resuit Is suggested by the combination in question." 

See, also, Aron v. Eailway Co., 132 U. S. 84, 10 Sup. Ct. 24; Gris- 
wold V. Wagner, 68 Fed. 494, 499; Fox v. Perkins, 3 C. C. A, 32, 52 
Fed. 205; Briggs v. Ice Co., 8 G. C. A. 480, 60 Fed. 87; Steiner Fire 
Extinguisher Co. v. City of Adriaa, 8 C. G. A. 44, 59 Fed. 132; Na- 
tional Progress Bunching-Machine Co. v. John R. Williams Ce, 44 
Fed. 190; Lauferty v. Manufacturing Co., 67 Fed. 1015. 

It f ollows that the bill must be dismissed. 
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(Circuit Court, N. D. New York. October 15, 1895.) 

C. H. Duell, for complatnant. 
C. W. Smith, for défendants. 

COXE, District Judge. As preclsely the same questions are Involved as 
In the preceding case (FuUer & Johnson Manuf 'g Co. v. Bender, 69 Fed. 999), 
the b^U must be dismissed. 
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DOZE V. SMITH. 

(Circuit Court of Appeals, Eightli Circuit. AuguBt 19, 1895.) 

No. 577. 

Patents— Valtditt and Inpringbmbnt — Equivalents— WATEuiNa TnouaHs. 
The combination described in the fourtti claim of the Campbell patent. 
No. 221,031, for an improvement in trouglis for waterlng stocls:, if patent- 
able at ail, does not disclose invention of such a oliaracter as will entitle 
it to the benefit of tlie doctrine of équivalents; and It must be confined to 
the pi-ecise form described. 66 Fed. 327, affirmed. 

Appeal frôm the Circuit Court of the United States for the South- 
ern District of lowa. 

This was a bill in equity by John E. Dpze against Alpheus Smith 
for alleged infringement of a patent relating to troughs for watering 
stoclc. The circuit court dismissed the bill. 66 Fed. 327. Com- 
plainant apptealed. 

The subjoined drawing, to which référence is made in the opinion, 
is a longitudinal sectional view of an improved device for watering 
stock, for Tvhich lettere patent of the United States, No. 221,031, 
were issued to John S. Campbell on Oétober 28, 1879, under an ap- 
plication âled September 8, 1879. The case is sufflciently stated in 
the opinion. 




A. B. Cumnlins (Carroll Wright, on thé brief), for appellant. 

0. W. Steele (Lewis Miles, on the brief), for appellee. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This was a suit to restrain the In- 
fringement of United States letters patent No. 221,031, that were 
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issued to John S. Campbell on October 28, 1879, and were subse- 
quently assigned to J. E. Doze, the appellent, who was the complain- 
ant in the circuit court. The patent covers an alleged improve- 
ment in a watering trough for watering stock. The invention may 
be sufficiently described as follows: The inlet pipe, by means of 
which water is introduced into an ordinary watering trough, is pro- 
vided with a float valve, marked "E" in the foregoing drawing, 
which opérâtes in the customary way to open or close the inlet pipe 
to which it is attached when the water in the trough falls below 
or rises above a certain level. The valve mechanism, which is 
usually placed at about the center of the trough, is protected by an 
air chamber, marked "L" in the drawing, which consists of a square 
box seated upon the trough. The lower end of the box is left open. 
A removable cover, marked "M," is fltted within the box or air 
chamber so as to permit the box to be filled for a considérable dis- 
tance from the top downward with sawdust or other suitable pack- 
ing material, to prevent freezing. On both aides of the box last 
described, the top of the trough is covered closely for some distance 
with boards, marked "E, R," which are fitted in the top of the trough. 
Thèse boards are termed by the inventor "horizontal partitions," 
and the function they are said to perform is to prevent air from 
entering beneath the bottom of the box into the air chamber in 
which the float valve is located. At both ends of the trough for a 
short distance the trough is left uncovered, so that stock can hâve 
access to the water. Thèse uncovered portions of the trough, 
marked "G, G," in the drawing, are provided with a rim, and are 
termed "drinking caps." From the drinking caps to the top of the 
box which incloses the valve mechanism, boards, marked "N, N," 
are set on an incline, so as to permit the intervening space between 
said inclines and the so-termed "horizontal partitions" to be closely 
packed with sawdust or some other suitable packing substance. It 
seems to bave been contemplated by the inventor that the drinking 
trough in question should be surrounded on ail sides by a curb, and 
that the space between the curb and the sides of the trough should 
be packed with some suitable substance so as to guard against freez- 
ing. It will also be observed that besides the removable cover, 
M, the air chamber, or box which is seated on the trough, is provided 
with an exterior cover or cap, marked "P" in the drawing. 

The device which is supposed to be an infringement of the daims 
of the above-described patent is a watering trough that was con- 
structed by the défendant for use on his farm in the state of lowa. 
The defendant's watering trough dififers from the improved water- 
ing trough described in the Campbell patent chiefly in the following 
respects: The two sides of the box shown in the foregoing draw- 
ing, which forms the air chamber in which the valve mechanism is 
located, do not rest upon the upper edge of the trough, like the box 
described in the Campbell patent, but extend downward into the 
trough for some inches below the level of the water. Thèse project- 
ing sides of the box are of the same width as the trough, and are 
closely fltted into the trough, the resuit being that liey form a 
"wâter seal," which effectually excludes the outer air from the valve 
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chanfiber. The defendant's watering trough is covered for some 
dislance on both sides of the air çhamber, but suitable drinking 
spaces are left at each end. It is so constructed that the entire 
trough, except the drinking spacess, may be covered with earth to 
prevent the water in the valve chamber from freezing. 

It is contended in beh^If of the appellant that the watering trough 
last described, vehich was constructed by the défendant, is an in- 
fringement of the second and fourth claims of the Campbell patent 
The record shows, however, that on the hearing of the case in the 
circuit court the complainant did not contend that the second claim 
of the patent was infringed, but waived ail the claims of his patent 
except the fourth. In view of that fact, he must be limited to the 
same claim in this court. The question for considération, there- 
fore, is whether the defendant's device is an infringement of the 
fourth claim of the Campbell patent That claim is expressed in 
the following language: 

"Fourth. In a device for watering stock, the combinatlon, with a trough 
having a drinking cap fltted on Its top, of valve feed mechanism and an open- 
bottom chamber located over the latter, together with a horizontal partition 
fltted In the top of the trough between said drinking cap and chamber, where- 
by air Is prevented from ehtering the bottom of the latter, substantially as 
set forth." 

It is noticeable at a glanée that the device employed by the de- 
fendant to exclude the outer air from the air chamber in whieh the 
valve mechanism is located is quite différent from that described in 
the Campbell patent. The défendant excludes the air by extending 
the sides of the box forming the air chamber below the level of the 
water in the trough, thus forming a water seal, whereas the patentée 
excludes the air by covering the top of the trough between the air 
chamber and the drinking caps with boards fltted closely in the top 
of the trough. It is doubtf ul, we think, whether the patentée ever 
contemplated forming a water seal for the purpose of excluding the 
outer air from the valve chamber. He says in his spécification, and 
this is ail that is said on that point: "Horizontal partitions, R, are 
fltted in the top of the trough, and extend from the inner end of each 
drinking cap to the chamber L. Said horizontal partitions, R, pre- 
vent air from entering beneath the bottom of the chamber L at its 
end between said chamber and the surface of the water in the 
trough." But whether the float valve was intended to be so ad- 
justed as to maintain the water in the trough and in the water caps 
at a higher level than the bottom of thèse so-termed "horizontal 
partitions," E, E, so as to form a water seal for the valve chamber, 
is not stated. In view of the fact that the speciflcation is silent on 
that point, we might very well conclude that the horizontal parti- 
tions were simply designed to cover the trough, and to support the 
exterior packihg, and that the inventer had no well-definéd purpose 
of making the horizontal covering of the trough serve as a water 
seal to exclude the outer air f ronl the valve chamber. The appellant 
contends, however, that the so-termed "horizontal partitions" of the. 
pàtënted device and the projecting sides of the box forming the air 
chamber Of the defendant's device perfoïm thé same function, in 
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that they both serre to exclude air f rom the valve cha:mber. It is 
accordiûgly insisted by tlie appellant that tbe projécting sides of 
the air chamber in the defendant's device are a mechanical équiva- 
lent for the horizontal partitions described in the Oampbell patent, 
and that the fourth claim of the patent is therefore infringed. We 
should feel more disposed to sustain this contention if we were bet- 
ter satisfled that the fourth claim of the Campbell patent covers a 
combination which possesses patentable novelty. It is apparent 
from the description of the device heretofore given that ail of the 
four éléments mentioned in the fourth claim, to wit, the trough 
having a drinking cap, the valve feed mechanism, the open-bottom 
air chamber, and the horizontal partitions fitted in the top of the 
trough, are each indivldually old. The flushing boxes now gener- 
ally in use in water-closets contain two of the most important élé- 
ments oî the combination described in the Campbell patent; namely, 
a box or trough to hold water, and a float valve to control the flow 
of water into the box from the inlet pipe. It certainly did not re- 
quire the exercise of much inventive skill to add the other éléments 
of the combination; namely, the open-bottom box to cover the valve 
mechanism and prevent freezing, and the horizontal partitions or 
covers set in the top of the trough between the air chamber and the 
drinking spaces at each end of the trough. While if is not neces- 
sary at the présent time to décide that the conception of the com- 
bination covered by the fourth claim of the patent merely involved 
an exercise of ordinary mechanical skill, and that the device is for 
that reason destitute of patentable novelty, yet it is manifest, we 
think, that in a case of this kind the doctrine of mechanical équiva- 
lents cannot be invoked for the purpose of giving the claim 
greater scope. The patentée should be limited, we think, to the pré- 
cise form of device which he has described and claimed. Entertain- 
ing thèse views, we agrée with the circuit court in holding that, as 
the défendant does not make use of the horizontal partitions which 
form one of the intégral éléments of the patented combination, he 
is not guilty of an infringement. The decree of the circuit court 
is accordingly afiQrmed. 
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MUELLERWEISSB et al. v. PILE DRIVER E. O. A. 

(District Court, E. D. Michigan. November 7, 1894.) 

1. Admibalty JurnsDiCTiON— State Statutes. 

A fédéral court- sitting In admiralty cannot enforce a lien given by a 
State statute upon a floatmg structure, unless the same is of such a char- 
acter as to be a subject of admiralty jurisdiction. 

2. Same — Subjkcts dp Admikaltï Jubisdiction — Floating Pile Dkivbe. 

A pile driver cousisting of a floating platform, carrying a derrick, 
engine, and plle-driving àpparatus, and also fumlshed with a wheel hf 
which It may propel Itself about the bay or harbor, from one place of 
work to another, and whleh In Its présent condition is not fltted for pur- 
poses of transporta tion, is, not a subject of admiralty jurisdiction; and 
contracts to furnish it with supplies are not maritijbe contracts enforce- 
able In thé admiralty. 
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In: Admiralty. 

This T|?as a libel against the pile driver E. O. A. to enforce an al- 
légea lieu for supplies. 

Môores & Groff, for libelants. 
J. W; Pinney, for claimants. 

SWAN, District Judge- The libel in tMs cause -was flled to re- 
cover (or supplies furnished at Alpena, Mich., to the pile driver E. O. 
A., durlng each month of 1890, beginning with March, and during 
the months of January, February, and March, 1891. The amount 
claimed is $431.48, with interest The libel allèges "that, at the sev- 
eral times therein mentioned, said vessel was a vessel of five tons 
burden and upward, and used for commerce and navigation, and 
tience hitherto had been and is as to said libelants a vessel owned 
wholly_ by persons residing in the state of Michigan"; that the sup- 
plies were furnished at Alpena at the request of the master of the 
E. 0. A., and on his représentation that "the said vessel stood in need 
of the supplies, * * * in order to render her seaworthy and com- 
pétent to prbceed on her intended voyages and trips" ; and "that, by 
the laws of the state of Michigan, libelants hâve a lien on said ves- 
sel for said niaterials and supplies." The answer dénies the juris- 
diction cjf tlie court, and avers that thé pile driver is a vessel of 
five tons l)urden and upward, as alleged in said libel, but dénies 
that said. pile driver is compétent to perform any voyages or trips 
of a naiurë to subject thecraft to the admiralty and maritime 
jurisdictibh cf. this coiirt, and dénies' that the pile driver had 
any màster during the times mentioned in the libel. It further 
pleads that the pile driver is a platform or a float upon which is 
erected the ordinary derrick and appliançes for the use of a pile-driv- 
ing hammèr, and a small stationary en,gine to run said hammer; that 
said float and appliançes are not used in commerce and navigation, 
but are used simply for the purpose of driving piles about the docks 
in the harbor of Alpena and in Alpena river; and that the person in 
charge ot the pile driver, with his family, has lived thereon during 
the time in said libel mentioned; and, upon information and belief, 
charges that ail the supplies were furnished for the use of the person 
in charge of said pile driver and his family, upon his individual créd- 
it, and largely during the winter months, while navigation was 
closed. The further défenses set up in the answer are not necessary 
to be considered in the view taken of the case. 

The character and uses of the E. 0. A. are substantially as set forth 
in the answer. She was also equipped with a rudder and steering 
wheel in addition to the appliançes used for the business of pile driv- 
ing and dock^ building. K is also established that the person in 
charge of and who operated the hammer lived on board the E. O. A. 
with his family; and the schedule attached to the libel shows that 
the supplies for which this lien is claimed consist whoUy of provisions 
and articles necessary to housekeeping. This scow or floating platform 
upon 'Which the pile driver was erected was about 60 feet long, 20 feet 
beam, and 2^ feet deep, and, so far as its carrying capacity was con- 
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cerned, was therefore of upward of flve tons burden. IHie E. O. A- 
■was not enrolled or licensed. The engine and boiler, the main use 
of which was to operate the pile hammer, were nerer inspected, nor 
was the man in charge of the cràft, whose duty it was to operate the 
hammer, ever licensed as a master, nor did he profess to be a seaman. 
The only crew ever carried by this platfôrm were Knight, who claim- 
ed to be the owner and operator of the pile driver; his wife, who did 
the cooking; his son, a young man who had not attained his majority ; 
and, when necessary, another ;workman, who assisted in the opération 
of the hammer. In the performance of the work for which this structilre 
was intended and for which it was engaged during ail the times men- 
tioned in the libel, the craft was propelled by a stem wheel conneoted 
by a beveled gear with a portable engine, the main use of which was 
to operate the hammer; and, to save expense of towing, the engine was 
used, when thus connected with the stern wheel, to move the platfôrm 
f rom point to point in Alpena bay or Alpena river, wherever docks 
were to be built or piles driven. It also appears that four or flve years 
before the supplies, or any part Of them, were fumished, the scov? or 
platfôrm on which the pile driver was erected had been used on two 
occasions to transport gravel and cedar ties. For that purpose the 
pile-driver apparatus was removed from the platfôrm and put ashore; 
and that in the winter, when ice iffevented the movement of the scow, 
the apparatus, when rèquired for use, was taken oflf the scow, and 
operated upon the ice or on the shore, as occasion rèquired. 

Upon the foregoing state qt facts, the only inquiry is whether or not 
a court of admirai ty has jurisdiction to enforce the contract pleaded 
in the libel. It is true that the libelants claim to hâve a lien for 
the supplies fumished under and by virtue of the water-craft law of 
the state of Michigàn (2 How, Ann. St. c. 285); but, inasmuch as the 
true limits of admiralty jurisdiction must détermine libelants' right 
of recovery, and as no state law or act 6f congress can make that 
jurisdiction broader or narrower than the judicial power may déter- 
mine its limits to be (The Lottawana, 21 Wall. 576), it foUows that, 
unless the, structure proceeded against is the subject of admiralty 
jurisdiction, the fact, if it be a fact, that the statè law confers a lien 
upon it for supplies and materials, is inijqaaterial. 

While it is probably true that this pile driver might be capable 
of a tort upon navigable waters, in this cause the jurisdiction is dé- 
pendent upon the nature of the contr3.ct. "In actions of contract 
the agreement sued upon must be maritime in its character. It 
must pertain in some way to the navigation qî a vessel, having 
carrying capacity, and employed as an instrument of travel, trade, 
or commerce, although its form and means of propulsion are imnia- 
terial." A Baf t of Gypress Logs, 1 Flip. 543, Fed. Cas. No. 11,S27; 
The General Cass, 1 Brown, Adm. 334, Fed. Cas, No. 5,307. The 
fact that a structure floated on the water does not make it a ship or 
a vessel, Cope v. Dry-ï)ock Co., llS> U, S. 627, 7 Sup. Ct 336; The 
Pulaski, 33 Fed. 383; The Hendrick Hùdson, 3 Ben, 419, Fed. Oas, 
No. 6,355. 
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/. iBi the last case it is said: : 

. C/Tlië faet that the, structure bas the shape of a vessel, or has been once 
.flspd:a^ a vessel, or could by proper appliances be again used as such, can- 
not a,^éct the question. The tesl; Is the actual status o£ the structure as 
bëing fàîrly engagéd In commerce or naTlgatlon." 

It i^ true that the E. O. A. ha4,càrrying capacity, and was of more 
than ^p tons hurden; but the fftct remains that her only use and 6m- 
ploymeut during ail the time mentioned in the libel was not in com- 
merce and navigation. The two exceptional occasions, on one of 
which she carried a quantity of sand, and on another a few cedar 
pôles, by remoYing for that purpose the apparatus for pile driving, 
were lier only ventnres in transportation. Stace then her sole em- 
ploymènt has been the driving of piles and building of docks. The 
transportation of the hammer, and, for its opération, of the portable 
enginé, and their support and floatage while in use, were the sole 
functions of this scow or platform. When ice prevented the use of 
the scow, it also took its place as the base of opérations of the pile 
driver, when the scow's only use was to furnish lodging and dining 
facilities for the operator of the hammer and his family. The en- 
giné propelled the structure to the place of its labors, and was then 
used to 'ôperate the pile driver. 

Much stress is laid upon the relation of wharvea and docks to com- 
merce as justifying the claim made by the libelants, aûd in support 
of the contention that the use of the pile driver wàs within the 
définition of commerce and navigation as generàlly understood. 
But this position is untenable. While docks and wharves are in- 
dispensable to thé conduct of cbmmerce, yet other industries hâve a 
still doser relation to commerce, and yet are clearly outside the pale 
of admiralty cognizance. The same argument that would sustain 
the jurisdiction of a claim against thé machinery for building a 
dock bécause a dock is an inséparable adjunct of commerce would 
compel the récognition of the claim of the lumberman or the 
foundryman whû fùrnishes the materialS for the construction of a 
vessél, oî the shipwright who builds her, and of the machinist and 
boiler nlakers who suf)ply her engines and boilers. But thèse are 
ciaims enf orcèable only in the common-law courts, or under spécial 
statutes of the severâl states. Edwards v. Elliott, 21 Wall. 553; 
The Jeftérson, 20 How. 393; Eoach v. Chapman, 22 How. 129. I 
hâve not oterlooked the case of The Hezekiah Baldwin, 8 Ben. 556, 
Fed. Cas. No. 6,449, in which the veSsél proceeded against was em- 
ployedtn tie transfer, by the elevator which she carried, of cargoes 
from oiïe vessel to another. The jurisdiction is maintained on the 
same jf)riiiciple that Controls in the Récognition of the services of 
the stfevédore and the use of a lighter as an aid to commerce and 
navigation. In The Alabama, 19 Pfed. 544, afSrmed on appeal in 22 
'ÎPed. 449, the scows used for the carriage of thè mud excavatèd 
by thedredge in connection with whiCh they wërfe employed were 
engagèd ii 3ii obviously maritime' service, and were none the less 
vèhîèlë^ tif comméî-ce becàuse the article they transported was 
Dot a merchantable commodity, but simply material of no value. 



THE NIlBHASltA. 1009 

Tboir servîce va» pnrely maritime ïranspprlatlon. THe case of 
The Pioneer, 30 Fed. 206, which sustains a lien upon a dredge 
because it was capable of use in navigation without its machinery, 
althougli its oniy use was to transport the sliovel and machinery 
■with which it was eqûipped, is irreconcilable with the cases of The 
Hendrick Hudson, 3 Ben. 419, Fed. Cas, No. 6,355; The Pulaski, 33 
Fed. 383; Euddiman v. A Scow Platform, 38 Fed. 158; The Big Jim, 
61 Fed. 503. 

For the reasons stated, the E. 0. AL is not the subject of admiralty 
jurisdictioJi, and the contract for the supplies in the libel clalmed to 
hâve been f umished is not a matter of admiralty cognizance. The 
libel must therefore be dismissed; and as the want of jurisdiction 
does not appear upon its face, but was raised by the answer and 
fihown by the proofs, the claimants are entitled to their costa 
Low9 T. The Benjamin, 1 Wall. Jr. 187, Fed. Cas. Na 8,565, 
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Appeal of MILWAUKEB DRY DOCK CO. 

(Circuit Cionrt of Appeals, Seventh Circuit October 7, 1895.) 

No. 191. 

L Maritime LiETrs—WAmcB—GrvTtiiG Secueitt. 

A maritime lien is walved by acceptlng notes or other secnrltles extend- 
Ing tlie tlme of payment beyond the time wlthln which, by the gênerai 
maritime law or by statute, the lienor is allowed to enforce the lien. 

S. EIamb — Stalb Liens— Vbssbls ok the Gkbat Lakbs. 

In respect to vessels navigating the Great Lakes, the gênerai maritime 
ruie limiting the time within which a lien must be enforced to the particular 
voyage bas been modifled so as to flx the limitation by the seasons of nav- 
igation. 

t, Saub — Waivbb— Takino Mortoaob and Notes. 

Wbere one having a maritime lien upon a vessel navlgatlng the Great 
Lalcea llbeled her, and had her taken In custody, but afterwards volun- 
tarlly released her and dismissed tbe llbel, by agreement with her owner 
and her mortgagees, acceptlng a mortgage and notes extendlng the tlme of 
payment 18 montha, which would carry It beyond the close of the season 
of navigation foUowing that In whicb ehe was at the tlme engagea, hdd, 
that tbls waa a waiver of the maritime lien as to subséquent Innocent lien- 
ors, uotwlthstandlng that the notes - contalned an express provision that 
the lien should not be walved, which provision, however, was not Incorpo- 
rated in tbe mortgage. 

Appeal f rom the District Court of the United States for the North- 
ern District of Hlinois. 

This waa a libel by Frank Hoffman against the steam propeller 
Nebraska to enforce a lien for supplies. Varions parties intervened, 
aaserting daims against the vessel, among them tiie Milwaukee Dry 
Dock Company, This company flled exceptions to the order of dis- 
tribution rëcommended by the master's report, and the exceptions 
being overruled, and a decree being entered, postponing ita claim to 
v.69F.no.lO--64 
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others which absorbéd âll the proceeda (61 Fed. 514), it appeaîed the 
cause to this court 

In April, 1892, the steamer Nèbraska, a freîght boat built In 1868, enroUed at 
the port of Bnffalo, was owned by Hume, Galvln & Tyler. In that month 
they sold the steamer to Edward D. Comiligs, of Chicago, for the sum of 
$40,000, taking upon the vessel to secure $37,000 of the purchase money, a 
mortgage duly recorded In the office of the collector of customs at the port of 
BufCalo. ' Oomlngs purchased the vessel wlth the purpose of changing her Into 
a passenger boat to earry passengers durlng the World's Columblan Exposi- 
tion at OhieagOt from the port of Chicago to the exposition grounds. Upon 
the purchase the vessel proceeded from the port of Buffalo to the port of 
CMcago. Prior to her arrivai at the port of Chicago, the appellent, the Mil- 
waukee Dry Dock Company, leamlng of the purchase and Its object, entered 
into negotiations wlth Comings at the clty of Chicago to make the necessary 
altérations In the vessel at Its dry dock at the clty of Milwaukee, and an 
agreement ■p^as ar^ved at by which the steamer was to be sent to Milwaukee 
to hâve the qècessary changes made at the dry dock of the Milwaukee Dry 
Dock Company. About the Ist dayof May, 1802, the vessel proceeded in 
ballast to Milwaukee, and upon her arrivai was placed in the dry dock and 
stripped. Extensive repairs and altérations were found to be necessary to 
render her fuUy seaworthy and fit for a passenger boat, and were made at a 
cost of some $15,623.25, upon , which a payment of $1,000 only was made. 
There is testimony tending to show that, priof to thèse repairs, and bef ore the 
boat had left Cljicago for Milwaukee, the président of the Milwaukee Dry 
Dock Company, upon inquiry, learned that Comings was pecuniarily irrespon- 
sible, and the company declined to extend crédit for the work, and that after- 
wards, and about thé time of the commenceinent of the Work, Comings agreed 
that the company should bave a lien upon the vessel for the work to be done 
upon her. About the 25th day of July the company allowed Comings to sail 
the boat to Ludington upon an excursion, upon, his promise to return her to 
Milwaukee, whlcb hç did. On the 27th day of July, 1892, the Milwaukee 
Dry Dock Compstny exhibited a libel against the vessel in the district court 
of the United States for the Eastern district of Wisconsln to establlsh a 
maritime lien upon the vessel for the value of the changes and repairs so 
made by the company. The vessel was arrested on that day by the marsbal 
upon process Issued upon the Ubel, and remained in his custody until August 
20th, 1892, wben the libel was dismissed and a warrant of restitution was 
ordered to issue. 

Soon after the arrest of the vessel the mortgagees. Hume, GalvLn & Tyler, 
had a conférence at Milwaukee wlth Comings and liie Milwaukee Dry Dock 
î Company, and It was thereupon agreed, on the 20th day of August, 1892, that 
Oomlngs should, and he dld, give the mortgagees a bill of' sale of the boat, 
wWch had been enroUed at the port of Chicago On the 12th day of July, 1892, 
and they on thelr part agreed to give the Milwaukee Dry Dock Company their 
promissory notes, secured by a mortgage upon the BteS-mer, for the amount 
due to that company, which should be payable in three instàllments, on or 
before the 6th days of July, September, and December, 1893, respectively, 
wlth Interest. Hume, Galvln & Tyler agreed Wlth Comings to extend the time 
of payment of the notes giveiï by Comings to them; to pay^ or postpone the 
payment of aU other claims upon the vessel; that the vessel should bè em- 
ployed In the excursion and passenger business in and about the clty of Chi- 
cago so long as she profliMbly could be undër the directloïi and managetnent 
of Comings, but that they should employ a purser who should receiye the 
eaxnings of the boat and apply the same, firgt to her running expenses, and 
ibé balance to a trustée namèd, to be paidby bim on accourit of the debt to 
thè dry dock company so assumed by thein. In. pùrsuancô of that agree- 
ment Hume, Galvln & Tyler executed and delivered to the Milwaukee Dry 
Dock Company thelr three several promissory notes,— one (w $5,545.53 paya- 
ble on or before July 1, 1893, one for $5,000 payable on or before September 1, 
1893, and one for $5,000 payable on or before December 1, 1893; each of such 
notes contalning the foUowing: "It Is agreed and Uhderstood by and between 
the makers and payée of this note that the same is glven in considération of 
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work and material fumîshed and donc for the propeller 'Nebraska' for which 
materlal and labor the Mllwaukèe Dry Dock Co. bas a lien for the value 
thereof. And It is further agreed by and between the makers of thls note 
and the payée that the payée, by accepting thls note and extending time of 
payment of their demand, In no wlse waiTes Its lien upon sald vessel for the 
sald work and material so done and furnished to the sald propeller 'Nebraska* 
aforesaid. Thls note Is seeured by a mortgage upon the sald propeller 'Ne- 
braska' of even date herewlth. It is also agreed between the makers and 
payée of this note that In case the said propeller 'Nebraska' shall be attached 
and sold upon any clalm before this note becomes due, then and in that case 
this note shall become immediately due and payable." The mortgage given 
to secure thèse notes contalned no référence to the agreement quoted from tlie 
note with respect to the nonwaiver of the lien upon the vessel by reason of 
the acceptance of the note. This mortgage was recorded at the port of But- 
falo, the résidence of the mortgagors, on the 22d day of August, 1892. 

Upon the consummatlon of the agreement and the exécution and delivery of 
the notes and mortgage, the libel was dismissed upon the motion of the 
libelant, the appellant hère, and possession of the vessel was surrendered pur- 
suant to the agreement. The steamer thereafter continued to run In and out 
of the port of Chicago until July 3, 1893, when a libel was exhibited against 
the vessel in the district court of the United States for the Northern district 
of minois by one Frank Hoffman to recover for supplies furnished the vessel 
in April and May, 1893. The steamer was arrested upon process issued upon 
that Ubel and sold on the 19th day of September, 1803, upon a writ of vendi- 
tionl exponas Issued out of that court, for the sum of Ç13,000, to one A. M. Joy, 
and the proceeds covered into the registry of the court. A number of claims 
for supplies furnished subsequently to the 20th of August, 1892, were pre- 
sented to the court, and on the llth day of October, 1893, the Milwaukee Dry 
Dock Company flled its intervening pétition setting forth its claim as above 
stated, and copies of the notes executed by Hume, Galvin & Tyler, and also 
certain other claims for advances not hère in controversy, and praying for 
the payment of Its claim out of the proceeds of the sale of the vessel. It is 
asserted In this pétition that the last date of fumishing materials by the dry 
dock Company to the steamer Nebraska was July 21, 1892. On the 8th day 
of November, 1893, the Independent Fuel Company, fumishing supplies during 
the season of 1893 flled objections to the demand of the Milwaukee Dry Dock 
Company, setting forth the faets substantially as above stated, and claimed— 
First, that the altérations and changes were in fact a reconstruction of the 
vessel, and that the cost is not by the maritime law a lien upon the vessel or 
her proceeds; and, secondly, that any supposed lien for the repairs beeame 
merged in the mortgage and notes given for the clalm by Hume, Galvin & 
Tyler, and that the Milwaukee Dry Dock Company was entitled to rank in 
distribution slmply as a mortgagee. A certain other claimant flled similar 
exceptions to the aUowance of the claim of the Milwaukee Dry Dock Com- 
pany. The matter of the classlflcation of the claims flled against the pro- 
ceeds was referred to a master, who reported that certain claims for wages 
to the amount of $675.08 were entitled flrst to be pald; secondly, certain for- 
eign claims, to the amount of some $10,000 should be next paid; and, thirdly, 
claims ranking as domestlc claims, among which was Included that of the 
Milwaukee Dry Dock Company for the changes and repairs before referred 
to. The Milwaukee Dry Dock Company flled exceptions to the report, Insist- 
ing that its clalm should be classed as a foreign demand, and rank as a mari- 
time lien against the fund, and be preferred to ail claims and demands except 
those of equal rank contracted during the season of 1892 in the port of Mil- 
waukee. The court overruled the exceptions, and dlrected distribution of the 
fund substantially in accordance with the master's report, from which ruling 
this appeal Is taken; the Milwaukee Dry Dock Company insisting by its as- 
Blgnment of errors that the court erred in not placing its claim and demand 
on the footing of a foreign lien, and in classifying It as a domestlc lien. 

Gteorge C. Markham, for appellant. 

William H. Condon, George C. Pry, C. E. Kremer, Abram M. Pence, 
George A. Carpenter, and Robert Rae, for appellees. 
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Beforé WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

JENKINS, Circuit Judge, after statement of the foregoing facts, 
delivered the opinion of the court. 

Upon ttie assumption that the contract with respect to the repairs 
and altérations of the Nebraska was maritime in character, and that 
by express àgreement with the owner the appellant was accorded a 
maritime lien upon the vessel therefor, — questions which we do not 
détermine, — ^and that the work was performed in a foreign port, we 
are jet of the opinion that the appellant, under the circumstances of 
the case, ought not to be permitted to share in the distribution of the 
proceeds arising from the sale of the vessel, upon equality with daims 
subsequently arising against the Tessel. There are certain princi- 
ples established in the admiralty by which, as we think, the allowance 
or disallowance of this daim should be judged, and which should be 
stated and considered before passing to the peculiar drcumstances 
under which this daim is presented. 

It is to be observed that continuing secret liens upon vessels are 
discouraged ia the admiralty, because they tend to encumber com- 
merce. While doubtless such liens are necessary aids of navigation, 
it is equally true that they should not be permitted to be unduly and 
unnecessarily extended, nor allowed to remain dormant and unknown, 
to the in jury of innocent third persons. It was asserted by Judge 
Betts, more than half a century ago, "that it is a principle common 
to the maritime law, wherever it is administered, that ail liens upon 
vessels are temporary and evanescent, and cannot be continued any 
longer than until a reasonable opportunity has been offered for their 
enforcement." The Utility, 1 Blatchf. & H. 218, Fed. Cas. No. 16,806. 
Courts of admiralty, equally with courts of equity, demand vigilance 
in the assertion of rights. Where the rights of others hâve inter- 
vened, a claimant may not remain inactive with respect to the asser- 
tion of hia daim, and cannot be permitted to unduly extend the time 
of its payment. He cannot be allowed, by his conduct or by his si- 
lence, to induce or allow innocent parties to part with their property 
upon the crédit of the vessel, and as against such daims to assert a 
dormant lien. It was well asserted in The Lillie Mills, Spr. 307, Fed. 
Cas. No. 8,352, that "when the rights of third persons hâve intervened 
the lien will be regarded as lost, if the person in whose favor it existed 
has had a reasonable opportunity to enforce it and has not donc so. 
It is the well-settled rule in admiralty." So, also, the principle is 
declared in The Key City, 14 Wall. 653, 660, that lâches or delay in 
the judicial enforcement of maritime liens will, under proper circum- 
stances, constitute a valid défense. The effect to be given to the 
delay dépends upon the peculiar drcumstances of the case. The 
cases are numerous which support and follow this doctrine. Many 
of them will be f ound assembled in The Bristol, il Fçd. 156. 

It is true that it has been held that one does not.waive his lien by 
the merç fact of taking the promissory noté of his debtor for the daim. 
Most of the casfes td which we were referred upon that point seem, 
to proceed upon thé doctrine that, to enàble thé claimant under such 
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circumstances to assert his lien, the note recëived sliould be surren- 
dered (Eamsëy v. lAUegre, 12 Wheat. 611; Andrews v. Wall, 3 How. 
573; The Kimball, 3 Wall. 45; The Emily Souder, 17 Wall. 666, 670; 
The St. Lawrence, 1 Black, 523, 531; The Eclipse, 3 Biss. 99, Fed. 
Cas. No. 4,268), unless possibly the note is valueless (The Bird of Par- 
adise, 5 Wall. 545, 561). We cannot perceive the force of the reason 
for the surrender of the note, since, if the note be not taken in pay- 
ment,but merely as collatéral and f urther security for the debt, there 
would seem to be no propriety, as against other claims upon the ves- 
sel, in allowing the secured claimant to share in the proceeds upon 
surrender of his additional security, because such surrender can in no 
way benefit the other claimants upon the proceeds, and opérâtes only 
to release the additional debtor. It would, we think, be more équita- 
ble to require such secured créditer first to pursue and exhaust his 
collatéral security. However that may be, we think the rule declared 
should be qualified in this, that the time of payment granted by the 
note should not extend the term of payment of the debt beyond the 
period within which by the law the lien should be prosecuted; for, 
if the lienor may be indulged in granting such time of payment as 
he may elect, he would thereby be permitted to retain a dormant lien 
upon the vessel, to the in jury of the subséquent lienor s, and to the 
sustaining of stale demands. If, theref ore, time of payment be grant- 
ed beyond the time declared by statute or gênerai law for the asser- 
tion of the lien, the lienor has disqualifled himself to prosecute the 
lien within the permitted time, and it is gone. Peyroux v. Howard, 
7 Pet. 324; The Highlander, 4 Blatchf. 55, Fed. Cas. No. 6,475; Green 
T. Fox, 7 Allen, 85; Bailey v. Hull, 11 Wis. 289; Schmidt v. Gilson, 
14 Wis. 514; Dey t. Anderson, 39 N. J. Law, 199. 

It has also been held that the mère taking of a mortgage upon the 
res, to secure the note given for the claim, may not be, of itself, a 
waiver of the claim. The D. B. Steelman, 48 Fed. 580. It may seem 
somewhat inconsistent to accept a subordinate for a superior lien, re- 
taining at the same time a claim for the superior. In Kornegay v. 
Styron, 105 N. C. 14, 11 S. E. 153, it was held that the taking of the 
mortgage was a waiver of the lien, and estopped the lienor to assert 
the lien. We need not hère détermine the question. It is suificient 
to say that in Tlae D. B. Steelman, supra, Judge Hughes, reviewing 
the décisions in The Ann C. Pratt, 1 Curt. 340, Fed. Cas. No. 409, 
Stapp V. The Swallow, 1 Bond, 189, Fed. Cas. No. 13,305, and Dudley 
V. The Superior, 1 Newb. 176, Fed. Cas. No. 4,115, distinguished the 
case then in hand from those, pointing out the fact that there the 
claimant had taken notes for the amount of his lien, extending the 
time of payment for a period not exceeding four months, and a mort- 
gage upon an undivided one-half interest in the vessel, and observes : 

"If, however, the taking of the mortgage be attended by acts Inconsistent 
with the lien, or prejudicial to other maritime creditors (for instance, if the 
crédit given by it be so long as to make the claim it is intended to secure 
stale, in the sensé of the maritime law), or if the exécution of the mortgage 
be in manner sucji as to mfl.ke it copflict with the rights of maritime creditors 
whose claims are of equal dignity with tttat secured by the mortgage, then it 
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■would be inéquitable to allow to the mortgagee the beaeflt of two remédies^ 
against the pUp, and liis taking the mortgage would be/held as waivlng the 
maritime lien." 

And he further observes, with respect to the case there involved, 
that: 

"It is not the case o( a voluntary abandonment of the remedy in admiralty 
for a resort to the inconsistent and différent remedy of àttachment and Per- 
sonal judgment in a state court. Nor, in this case, has there been a sleeping 
by the clalmant upon lus mortgage so long as to allow his claim to grow stalCj. 
to the préjudice of the rights of maritime lien creditors whose claims are- 
fresh." 

The period withm which a maritime lien should be enforced has 
not been determined with précise deflniteness. The subject has, how- 
ever, frequently been under délibération, and the considérations which 
should induce to a short period of limitation hâve been strongly pre- 
sented. A longer period is allowed as against the owner of the vessel 
than as against a subséquent innocent purchaser or subséquent in- 
nocent lienor. With respect to vessels navigating the high seas, from 
an early time the limjt has been by the voyage. The Charles Carter, 4 
Cranch, 3;î2. And liens for wages, supplies, and bottomry arising upon a 
subséquent voyage are given priority to those arising upon a previous 
voyage, unless peculiar circumstances should demand equality in their 
payment. The Paragon, 1 Ware, 331, Fed. Cas. No. 10,708; Porter 
V. The Sea Witch, 3 Woods, 75, Fed. Cas. No. 11,289. But with re- 
spect to lake and harbor navigation a différent rule has prevailed. 
lîpon the Great Lakes the time has been limited by the seasons of nav- 
igation, and not by the voyage, and claims of equal rank arising dur- 
ing each season are paid pro rata, without respect to the particular 
voyage. In the open harbors, where there is no close of the season 
of navigation, a limit of 40 days has been determined. Stillman v. 
The Buckeye State, Newb. 111, Fed. Cas. No. 13,445; The Détroit, 1 
Brown, Adm. 141, Fed. Cas. No. 3,832; The Hercules, 1 Brown, Adm. 
560, Fed. Cas. No. 6,400; The Dubuque, 2 Abb. (U. S.) 20, 32, Fed. 
Cas. No. 4,110; The Delos De Wolf, 3 Fed. 236, 239; The J. W. 
Tucker, 20 Fed. 129, 134; The Proceéds of The Gratitude, 42 Fed. 
299; The Samuel Morris, 63 Fed. 736. 

The rule with respect to the Great Lakes and harbors is a modifica- 
tion of the gênerai maritime law, which adjusted liens by the voyage» 
The rule is somewhat arbitrary, as would be any rule that was a de- 
parture from the rule of the gênerai maritime law. It was, however, 
rendered necessary in the interest and for the protection of maritime 
liens, and beca,use of the shorter voyages upon the lakes; and the 
rule as applied to the Great Lakes commends itself to our judgment 
as wise and proper. In thèse days of swift and easy communicatioa 
by telegraph and téléphone between ail ports of our country, the rea- 
sons upon which maritime claims are upheld hâve lost somewhat of 
their cogency, and while it is not within our province to disturb the 
settled law of the admiralty, as held in this country, we think we should 
be doing violence to the spirit of the law and the genius of the time» 
by extending, instead of restricting, the period within which secret 
liens upon véssels may be asserted. 
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Corning now to the considération of the facta in tWs case, and judg- 
ing them in the light and spirit of the principles which hâve been 
stated, we observe that froin the first the appellant distrusted the re- 
sponsibillty of Comings, and insisted that for the repairs and altér- 
ations which should be made the appellant shouldhavealienuponthe 
vessel. We need not stop to consider the nature of the lien that was 
in the contemplation of the parties, for we proceed upon the assump- 
tion that it was a maritime lien that was contemplated. It is also 
manifest that the appellant did not propose to allow the vessel to get 
beyond the reach of process from the courts of the district within 
which repairs were made. The repairs were completed on the 21st 
day of July, 1892. On the 27th of July the appellant exhibited a 
libel against the vessel under which she was arrested and held in the 
custody of the marshal until the 20th day of Augnst. Up to this time 
there wàs exhibited upon the part of the libelant a determined, ener- 
getic prosecution of its claim. At this date the mortgagees appeared 
upon the scène, and an arrangement was ârrived at, in effect that 
Comings, the owner, should, and he did, exécute a bill of sale of the 
vessel to the mortgagees, and that the mortgagees shonld, and they 
did, exécute their notes to the appellant for the amount of their claim, 
secured by mortgage upon the vessel. There was also an agree- 
ment between Comings and the mortgagees by which the vessel should 
be operated by Comings in connection with the Columbian Exposition, 
so long as it should prove profitable, but that the flnancial affairs of 
the vessel should be conducted by the original mortgagees, now own- 
ers of the boat, and that the net proceeds of opération should be paid 
over to a trustée for the payment of the note given by Hume, Galvin 
& Tyler td the appellant. It is in dispute whether the appellant was 
informed of the agreement between Hume, Galvin & Tyler and Com- 
ings. It does not appear, however, that the appellant knew that Gal- 
vin or Tyler were to give their Personal attention to the management 
of the boat and its finances. Upon the consummation of the agree- 
ment the appellant voluntarily dismissed the libel which it had ex- 
hibited, and consented to the release of the vessel by the marshal, and 
its surrender to Hume, Galvin & Tyler. The notes which the appel- 
lant accepted extended payment of the debt, — a portion until July 1, 
1893, a portion until September 1, 1893, and another portion until 
December 1, 1893. We hâve thus the case where one, having a mar- 
itime lien for the enforcement of which he had invoked the power of 
a court of admiralty, caused the vessel to be taken and held in cus- 
tody, and then voluntarily surrendered his position and the custody 
of the vessel which the court had taken, and permitted its surrender 
to the original mortgagees, accepted their notes in payment of the 
debt, extended payment for a period of about 15 months, on the aver- 
age, and placed himself in such position that he could not assert his 
lien, if he had one, until the close of the second season of navigation 
after the work was done. We think that, under such circumstances, 
the appellant ought not to be permitted to assert its claim against 
subséquent innocent lienors. We do not think it our duty in the in- 
terest of commerce thus to foster the maintenance of secret liens. 
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Wé do not think it right, i^hea bne has tlius iQvoked the power of the 
court to enforce an asiserted right, and had voluntarily abaiidoned the 
proceeding, accepting the obligation of third parties for the debt,- — 
parties who are not satisfactorily shown by any means to be unable 
to meet their obligation in whole or in part, — that he should be al- 
lowed to be reinstated in his, original right, to the détriment of those 
who liave subsequently and innocently furnished supplies for the opér- 
ation of the vessel, contemplated and made possible by his action. 
The case is somewhat analogous to the case of a vessel libeled, and 
released upon stipulation to pay the debt. In such case, as against 
subséquent parties, courts remand the claimant to his remedy upon 
the stipulation. 

We hâve not failed to consider that by the notes received it was 
stipulated that their acceptance should not be construed as a waiver 
of the appellant's lien upon the vessel, but we do not think that that 
stipulation should be permitted to avail as asrainst subséquent inno- 
cent purchasers or lienôrs, however valid and effectuai it might be 
as against the owner and mortgagees of the vessel. The appellant 
certainly held itself out to the world as abandoning its lien, and the 
assertion of it in the courts of admiralty, and as willing to accept for 
the debt the notes of Hume, Gai vin & Tyler, with' their mortgage 
upon the vessel as security. This mortgage was silent as to the stip- 
ulation for rétention of the lien. It gave no notice of it, and its ex- 
istence was hidden in the breasts of the contracting parties. It can- 
not be permitted that one may thus play fast and loose with the rights 
which the law accords him. It cannot be allowed that a lienor, un- 
der the circumstances hère disclosed, may surrender the possession 
of the vessel, accept a mortgage upon it for his claim, and the notes 
of third persons extepding the time of payment beyond the period 
which the law permits for the enf orcement of the right, and still re- 
tain his lien. To uphold such conduct would, in our judgment, work 
great injuatice, and prove most injurions to commerce. 

The decree will beafflrmed. 
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THE SHRBWSBPRT. 

BLEY et ai v. THE SHKÈWSBOiBY. 

(District Court, N. D. Ohlc. W. D. July 12, 1895.) 

l. MA.BITIMB l)iBNS— Supplies and Matbkials— Home and Forbiow Ports. 
Persons navirig the èntire possession of a vessel, under a contract of 
purchase, and using ber for the transportatlon of merchandlBe and passen- 
gers, are to be regarded as her owners, so that the port of their résidence 
wIU be her boitie port, notwithstanding tbat, by the contract of sale, title 
was not to pass untli full payment of the purchase money, and that the 
vessel was still enroUed àt the port of the sellers. 

S. Samb— HiRiNG OK Vbssbl— State Statutes. 

Where a vessel Is bired to take the place temporarily of another vessel 
èngaged in performiug regular trips, there arlses against the latter ves- 
sel a lien for the contract priée, under a state statute giving a lien for 
claims arisipg put of "any contract for the transportatlon of goods or 
persons." Rev. St. Ohio.i 5880. 

8. Samb — Claim por "Wharfase. 

Wharfage being expressly made a lien by the Ohlo statute, and being 
strictly a maritime lien, the same may arlse in fayor of a part owner of 
a vessel, and may be enforced in the hands of his assignées. 

4. Same— SuppLiKs. 

Supplies fumished, not directly for the use of the crew and passen- 
gers, but to the persons having a lunch counter and bar upon the boat, 
give rise to no lien under thé provision of the Ohlo statute which relates 
to "provisions and articles of food supplied for the use of the crew and 
passengers, to be consumed in the use and navigation of the boat." Rev. 
St. Ohlo, § 5880. 

5. Samb — Careiaqe for Another Vbssbl — Impued Contract. 

Where a vessel carries passengers under tickets Issued by another ves- 
sel, according to an arrangement flxing a tariff therefor, a lien arises, 
under the Ohlo statute, against the latter vessel, for the tariff price. 

Thèse were libels filed by John M. Eley and others against the 
steamer Shrewsbury to ehforce alleged liens for supplies, and for 
claims arising ont of certain contracta. 

K. K. Kinkade, for libelant Eley. 

R. M. McKee, for WoodrufE & Anderson. 

I. N. Huntsberger, for Toledo Foundry & Mach- Co., Henry P. To- 
bey, Edward G. Ashley, Vulcan Iron Works, M. L Wilcox Cordage 
& SnT^T>ly Co., Stollberg & Parks, Vrooman, Anderson & Bateman, 
Catawba Island Dock Co., J. N. Dewey & Co., and R. Brand Co. 

A. W. Eckert, for W. P. Brenzinger. 

P. N. Sala, for 0. Tallmadge & Go. 

P. W. Rickenbaugh, for La Salle & Koch, Breyman Bros., Wm. W. 
Wales, Nathanièl A. Haughton, and Christian Umbehaum & Son. 

Goulder & Holding, for Cleveland & Buffalo Transit Co., Victor 
Manufg Co., P. O. Little Electrical Construction & Supply Co., 
Charles P. Walsh, and John O'Day. 

Beard & Beard, for Maumee Baking Co. 

Andrew Parquharson, for Kirschner Broa. 

Moses Q-. Bloch, for G-. W. Ponner. 
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RIOKS, District Judge.^ This case is a proceeding in admii'altj, 
and now cornes before thè' cbnrt upôn exceptions to the report of 
Spécial Master George A, Bassett, who has, in accordance with au 
order of référence heretoïôre made, filed his report as to the several 
daims and liens asserted against the steamer Shrewsbury, as set 
forth in .his report and the testimony accompanying it. The briefs 
of couûsei giVe évidence of great indiistry and ability in examinïng 
the authorities which they seem to thinls; are çontrolling, in this ca:Se, 
and I hâve read them very carefully, with great profit, and hâve been 
very miich aîdfed by them iû reaching the conclusion in this case. 

There are a few gênerai principles which must control us in this 
case, and they may as well be stated at the outset of this opinion. 
TTie following statement of îaucts, briefly e^pressed by the master in 
his report, is necessary for the proper application of thèse principles 
of law: 

"On or about the 8th day of June, 1893, Charles Huhbard and Sherman 
Canfleld, résidents of Toledo, Ohio, entered into a written contract with the 
Buffalo & Niagara River IJavigatlon Company, a corporation organlzed un- 
der the laws of the stàte of New York, with Its principal place of ttusiness 
art Niagara Fàlls, In sald State, whereby the sald Hubbard & Canfleld aêreed 
to purchase the steamer Shrewsbury of sald navigation company fot the 
gross sum of $45,000, the terms of which contract more fuUy api)ear as Ex- 
hlbit G, hereto annexed. That in pursuance of sald contract, and on thelr 
making a down payment of $2,500, sald Hubbard & Canfleld weré to bave 
sald veséel dellvered to them in good order, with ail her equlpments, and 
such other parts as belonged to sald steamer, etc. ♦ • ♦ That on or about 
the lOth day of June, 1803, sald navigation company did deliver said steam- 
er to Hubbard & Canfleld, and thereafter the master and crew employed by 
sald Hubbard & Canfleld proceeded from Buffalo with sald steamer, with the 
intention of taklng her to the clty of Toledo, In the state of Ohlo, where 
she duly arrived on the 13th of June, 1893." 

The master then proceeds to state that from and after that day she 
plied regularly between the ports of Toledo and Put-in Bay, until 
she was seized under the process of this court. 

Proctors for the claimants contend that said contract for the sale 
of said steamer provided that the title thereof should remain in the 
vendors until certain conditions were complied with; that said con- 
ditions never, in fact, were complied with; and that, therefore, the 
title to the steamer never passed from the vendor. If this proposi- 
tion be true, both in fact and in law, then the owners of said boat 
were résidents of the state of New York, and the said boat was a 
f oreign, not a domestic, craft when running between the ports of 
Toledo and Put-in Bay. The liens for supplies and material fur- 
nished her were therefore not delivered at her home port, and there- 
fore became maritime liens whenever they were necessary, and fur- 
nished at the solicitation of the master. But I prefer to accept the 
conclusion of the master, that the parties who had possession of this 
boat during the time she carried on the business of transportation 
of merchandise and passengers between Toledo and Put-in Bay were 
entitled to the custody of the boat, and to operate the same, and that 
they were résidents ôt the state of Ohio, and that, therefore, she was 
a domestic vessel, and that the liens now claîmed against the same 
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Tvere made such liens by virtue of section 5880 of the EcTised Stat- 
utes of Ohio, wliich reads as follows: 

"Any steamboat or other water craCt narlgatlng the -waters wlthin or bor- 
dering upon thls state shall be llable, and such Uabillty shall be a lien there- 
on, for ail debts contracted on account thereof by the master, owner, 
steward, consignée or other agent, for materials, supplies or labor in the 
TîUllding, repairlng, furnlshing or equipping of the same, or for Insurance, or 
■due for wharfage, and also for damages arislng out of any contract for trans- 
portatlon of goods or persons, or for Injuries done to persons or property by 
such craft, or for any damage or Injury done by the captain, mate, or other 
offlcer thereof, or by any person under the order or sanction of either of 
them, to any person who Is a passenger or hand on such steamboat or other 
water craft, at the tlme of the infllction of such damage or Injury." 

The scope and eiïect of tMs statute, and tke rights conferred upon 
parties who hâve furnished materials or supplies by reason thereof, 
are very clearly set f orth by Mr. Justice Gray in the case of The J. 
E. Eumbell, 148 U. S. 1, 13 Sup. Ct. 498. In that opinion, speaking 
for the suprême court, he says: 

"Whenever the statute of a state glves a lien, to be enforced by process in 
Tem, agalnst the ressel, for repairs or supplies In her home port, this lien, be- 
Ing simllar to the lien arislng In a foreign port under the gênerai law, Is In 
the nature of a martlme lien, and therefore may be enforced in admiralty In 
the courts of the United States." 

After reviewing and discussing the question at great length, the 
learned justice, speaking for tbe court, says : 

"According to the great prépondérance of American authority, therefore. 
as well as upon settled principles, the lien created by the statute of a state, 
for repairs or supplies furnished to a vessel in her home port, bas the llke 
l>recedence over a prier mortgage that is accorded to a lien for repairs or 
supplies in a foreign port under the gênerai maritime law, as recognlzed and 
adopted in the United States. Each rests upon the fumishlng of supplies 
to the ship, on the crédit of the ship herself, to préserve her existence and 
secure her usefulness, for the benefit of ail having any title or interest In 
her. Each créâtes a Jus in re, — a right of property In the vessel, existing 
Independently of possession, and arislng as soon as the contract is made, 
and before the institution of judiclal proceedings to enforce It. The con- 
tract In each case is maritime, and the lien which the law gives to secure it 
is maritime In its nature, and is enforced in admiralty by reason of Its mar- 
itime nature only." 

It therefore becomes only necessary to examine the master's re 
port for the purpose of ascertaining whether he bas properly classi- 
fled the several claims filed, and correctly decided whether or not 
they were liens within the law. 

Under the head of a "General Finding," on page 8 of the master's 
report, is a list of libelants entitled to and having a lien against the 
steamer, and the amounts set opposite their respective names, which 
list the court finds to be correct Following the said list of libelants 
is another list of libels for materials and repairs furnished to and 
made upon the steamer, while lying at the port of Buffalo, and which 
he finds to be liens upon the vessel under the New York and Ohio 
statutes, and the same are approved by the court. 

The libel of J. N. Dewey & Oo. is taken by the master and consid- 
ered separately, and he finds that the same is a lien under the Ohio 
statute, being a claim for damages arising out of "any contract for 
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the transpcMJtation of gôôds or persons." In this findiûg the master 
seems to be sustained by a construction of the -water-craft law made 
by the suprême court of Ohio in the case of The Monarch t. Marine 
Railway & Dry-Dock Co., reported in 7 Ohio St. 478. This is a con- 
struction ôf an Ohio statute by the highest court of the state, and is 
persuasive in this case, The steamer Douglass was hired to take 
the place of the Shrewsbury while disabled. Without the aid of the 
Douglass, or some other boat, the Shrewsbury would hâve been un- 
able to perfqrm her trips, and such disability might hâve made the 
boat liablè tb serious claims for damage. The claim sçems to be a 
very just one, is sustained by the Ohio statute as before stated, and 
is allowed. 

The court approves the niaster's flnding upon the libel of William 
W, Wa|ea ' . . ' 

The master reports against the libel of Woodruff/& Anderson, who 
claim a!s assignées of Sherman Canfleld on a claim for wharfage. He 
reasons that Canfleld himself, being a part owner of this boat, could 
not havé asserted this claim against the boat, and that his assignées 
stand in no better position, or hâve no better légal rights than the 
assignor has, and that, therefore, their libel cannot be sustained. In 
this I think the master has reached a wrong conclusion. The claim 
for Wharfage is especially named in the Ohio statute as one for which 
a lien is given upon the vessel. Wharfage is strîctly a maritime lien. 
It might be preferred against the boat without référence to the rela- 
tion of the libelant to the owners of the boat. It is a lien good in 
the hands of whoever holds it, for the amount. justly due, and could 
be enforced against the vessel itself, without référence to the owner- 
ship thereof. It is urged by the proctor for the claimants that this 
claim for wharfage could not hâve been made on the crédit of the 
boat, because Canûeld was in fact the lessor of the dock, and knew the 
character of the title he had to the beat, and the relations he sus- 
tained to the claimants. This would ail be true if the claim was not 
strictly a maritime claim. A lien for wharfage is made, under the 
gênerai maritime law, a lien next in rank to wages. It is a neces- 
sary privilège for the steamer to hâve in order to carry on its busi- 
ness, and, being made a lien by the Ohio statute, I think it is en- 
forceable without référence to the relation which Canfleld holds to 
the claimants. I think, in this case, therefore, the libel of Woodrufl 
«& Anderson must be allowed, and the flnding of the master upon this 
libel is overruled and sét aside. 

As to the libels of the Maumee Valley Baking Company, the R. 
Brand Company, Nathaniel A. Haughton, Chris Umbehaum & Son, 
Kirschner Bros., and G-. W. Fonner, the master's flndîngs are ap- 
proved and confirmed. My first impression in référence to thèse 
claims was thàt the Ohio statute covered claims only for supplies 
used in the building, repairing, f urnishing, and equippiug of the boat. 
The statute, as published and punctuated in the Eevised Statutes, 
would seem to bear this construction, but I flnd that the statute is 
construed by the suprême court of Ohio, in the case of The Huron v. 
Simmons, 11 Ohio, 460. In that opinion the statute is quoted as 
published in Swan's St. 1841, p. 209; the punctuation is différent, 
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and, as therein published, fully supports the Jonstruction put upon 
it by the suprême court of Ohio, which is, that the statute was made 
for the protection of those who fumished "provisions and articles of 
food suppïied for the use of the crew and passengers, to be consumed 
in the use and navigation of the boat." The opinion refers to the 
difflculty of coUecting such claims against boats on the canals, and 
that the clear intention of the statute was to give a lien against the 
boat itself for such merchandise. But, impliedly, the supplies so 
referred to were to be of a character suitable for the use of the crew 
and passengers in the navigation of the boat. Thèse supplies, it 
seems from the évidence before the master, were not in fact furnished 
the boat for the use of the crew, but were furnished to the persons 
who had'the lunch counter and the bar, and furnished passengers liq- 
uors and refreshments. I do not think such supplies were contem 
plated by the législature of Ohio as entitled to the protection of a 
lien upon the boat. 

In his "General Finding," the master has sustained the libel of the 
Cleveland & Buffalo Transit Company for the sum claimed. The 
proctors for claimant contend that this is not right, and that there 
is no lien, either maritime or statutory, for this sum. They contend 
that there was no contract between the Shrewsbury and the Cleve- 
land & Buiïalo Transit Company by which it agreed to transport pas- 
sengers for a stipulated sum, for which it should hâve a lien upon 
the boat. Mr. Norman, in his testimony, which I hâve read, admits 
that there was no written contract between the Shrewsbury and his 
Company, but he says there was a tariJBf agreed upon, and describes 
the System under which the tickets were issued. Whenever a pas- 
senger rode upon the libelant's boats, and produced a ticket issued 
by the Shrewsbury, an implied contract certainly arose between the 
Shrewsbury and the libelant that the former would pay the latter 
the tariff price agreed upon for such passage. The libelant earned 
the passage money, and the Shrewsbury received the pay for the 
same. I think, therefore, a lien ought to be given the libelant for 
the passage money so earned. I think such a lien is covered by the 
Ohio statute. 

In passing upon ail thèse claims, I hâve felt that a very strong 
equity exists to hold every claim valid, possible under the law. The 
vendors sold this boat, received some |22,000 upon the purchase 
money, and within a year hâve received the boat back again, for fail- 
ure of the vendees to comply with their contract. Under thèse cir- 
cumstances, the court ought to sustain the claims of ail libelants, 
where any principle of law can be found to justify it. The master's 
report in this case has discussed the principles involved in a very 
intelligent and logical manner. Both in the preparing of the report, 
and the arrangement of the évidence, the master has been of material 
service and aid to the court. The report is conflrmed, except as 
herein expressly stated. 
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CLBVEIAND, O, a 4 ST. L. BT. OO. T. SAUNDBRS. 

(Circuit Court of Âppeals, Seventh Circuit January 10, 1895.) 

No. 132. 

Error to the Circuit Court of the United States for tbe Soutliera District «f 
minois. 
John T. Dye, for appellant 
B. S. Organ, for appellee. 
Dismlssed, per stipulation of counseL 



DAVIS & RANKIN BLDG, & MANUF'Q CO. T. DRIVER. 

(Circuit Court of Appeals, Seventh Circuit. January 18, 1895.) 

No. 64. 

Error to the Circuit Court of the United States for the District of Indlana. 

Geo. Shlrts, for plaintilf in error. 

Claypool & Claypool, for défendant in error. 

Dismlssed, per stipulation of counsel. 



INDUSTRIAL LAND DEVELOPMENT CO. T. HUNTER. 

(Circuit Court of Appeals, Thlrd Circuit. August 6, 1895.) 

Error to the Circuit Court of the United States for the District of N«« 
Jersey. 
No opinion. Doclseted and dismlssed, pursuant to the slxteenth rule. 



JOHNSON V. OLSBN. 
(Circuit Court of Appeals, Seventh Circuit, Pebruary 23, 1895.) 

No. 212. 

Appeal from the Circuit Court of the United States for the District ot In- 
dlana. 

No opinion. Dismlssed, pursuant to the twenty-thlrâ rule, for fallur» to 
prlDt record. 



LEBTB V. NONESUOH FIBRE CO. et aL 

(Circuit Court of Appeals, Thlrd Circuit September 17, 1895.) 

Appeal from the Circuit Court of the United States for the District of Del- 
aware. 
J. H. Hoffecker, Jr., for appellant 
Dismlssed, on motion of counsel for appellant, at costs of appellant. 
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MAETINBTTE v. PBDKICK. 

(Olrcnlt Court of Appeals, Thlrd Circuit. September 17, 1895.) 

Brror to the Circuit Court of the United States for the District of New 
Jersey. 
Aaron V. Dawes, for défendant in error. 
Dismissed, pursuant to tlie sixteenth rule. 



THE RICHARD STOCKTON, 

NORTON et al. v. NORTON. 

(Circuit Court ot Appeals, Thlrd Circuit. September 18, 1895.) 

Appeal from the District Court of the United States for the District ot 
New Jersey. 
Dismissed, pursuant to the twenty-second rule. 



RICKORDS et al. v. CITY OF HAMMOND 

(Circuit Court of Appeals, Seventh Circuit. October 7, 1895.) 

No. 266. 

Appeal from the Circuit Court of the United States for the District of In- 
diana. 
Walter Oies and Chas. E. Grlffln, for appellants. 
Peter Crumpacker, for appeliee. 
Dismissed, per stipulation of couusel. 



TOWN OF EAGLB v. HORNICK. 

(Circuit Court of Appeals, Seventh Circuit. May 26, 1895.) 

No. 165. 

Brror to the Circuit Court of the United States for the Northern District 
of Illinois. 
Hiram T. Gilbert, for appellant. 
A. M. Pence and Geo. A. Carpenter, for appeliee. 
Dismissed, per stipulation of counseL 
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